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PREFACE TO THE FIRST EblTLON. 

► • « 


/ 


Op all Acts of the Indian Legislature, none has required such a careful 
nursing at the hands of the most leading jurists of the day as the Transfer 
of Property Act, 1882. Not long after the policy of codification had been 
sanctioned by the Secretary of State in Council, none too soon as would 
appear from the chaotic state of the law. at least on the subject of mortgages 
commented upon by the Privy Council in Thumb,,*,amy's cusr,(h the 
Government of India appear to have taken steps to legislate, and conse¬ 
quently, in 1870, a commission was appointed in England to draft a bill 
embodying the fundamental principles of the law relating to immoveable 
property. This commission, composed of Lord Rom illy, M. R., Sir Edward 
Ryan, formerly Chief Justice of Bengal, Lord Sherbrook, Sir Robert Lush, 
Sir John McLeod (the distinguished Madras civilian who helped Macaulay 
in framing the Penal Code), and Sir W. M. James, drafted a bill which 
was sent down to this country for legislation. On its arrival it was then 
subjected to repeated alterations, after which it was ushered into the 
Legislative Council in 1879. For three more years the Bill served its 
apprenticeship and received many finishing touches from the hands of 
eminent judges like the Right Hon’ble Sir Richard Garth and Sir Raymond 
West, until it was finally enacted into law on the 17th February, 1882. 
The subject which had required the collaboration of so many eminent 
jurists is by no means easy. Indeed it was universally regarded as a 
su ject which presented to the draftsmen the utmost difficulties, and it is 
cer amly not the fault of its framers if the enactment is found to be still 

m places inaccurately worded, or is not more comprehensive and complete. 

. .* j s r 

As it is, the Act has been found to be eminently workable and suited 
o th e every-day requirements of legal life. But an Act which professedly 
condenses within the space of 137 short sections the whole law of real 
Property, which in England occupies several portly tomes, can but scarcely 
fail to be anything but somewhat abstruse and aphoristic. Such an Act, 
therefore, would seem to require a careful and exhaustive commentary and 
it is apprehended, a commentary, which besides elucidating all the difficult 
problems foreshadowed in the Act, also deals with the law in its practical 
application to the varying circumstances of an ever-growing complicated 
society. Indeed the sections of the Act may be regarded ns so many 


B 


(1) I.L.R. 1, Mad., 1 (23) p.C. 
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enunciations of propositions all of which are founded upon reason or some 
well-known principle of equity or public policy. r lo a student of law the 
bare remembrance of these sections would not import much without the 
intelligent appreciation of the principles' upon which the different sections 
are pivoted. To a practising lawyer such a knowledge is not only essential 
but indispensable for in the words of Lord Coke it is generally true “ that 
the law is unknown to him that knoweth not the reason thereof, and that the 
known certainty of the law is deceptive of all,”* 1 ) or as Lord Bacon said, these 
principles are these Jcgum leges essential to the true understanding and 
proper application of the law, w’hereof some claim from ns instinctively, as 
it were, recognition as if they had been written with the finger of Almighty 
God upon the heart of man.”< 2 > 

It cannot be denied that while there are many advantages in favour 
of codification, one serious albeit inevitable, drawback of the codified law 
is its tendency to encourage snippety and incoherent study. Such a study 
is no doubt useful for what the Germans significiently call brodstvdien, 
but it is not conducive to great or lasting results. Indeed it may be 
generally stated of all aphoristic teaching that it has the general tendency 
to cramp research and endow rficla with a glamour of innate truths which 
disguises from the learner the bedrocks of those very truths to which they 
are no more than allied by a remote kinship. 


The plan of the work may be said to be the outcome of this conviction 
while the work has been allowed to assume the form of a commentary mainly 
on the Act and the discussions have been accordingly arranged according to 
the subjects of the several sections, the entire w'ork has been so planned as 
to facilitate at once the work of a careful study as well as a hasty reference. 
With these two-fold objects in view', the commentary on each section has 
been preceded by three articles under the headings of “ Analogous Law,” 
“ Principle,” and 44 Meaning of Words.” The object of the first is to 
collect in one place under each section all the cognate sections of the Indian 
Acts and their English prototypes to trace its genealogy and to show the 
relationship it bears to the corresponding sections of the other Indian 
enactments. It is apprehended that this arrangement will nob only 
materially assist the reader in pursuing a more logical and 
systematic study of the subject, but will also enable him°the more 
easily to hang upon his memory the various sections when they are so 
presented in the company of cognate rules with which ho may be already 


(U-IustEpl. (2) See Calvin’s case, 7 Rep., ,26. 
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famUinr Under this head, it has also been the object of the work to point 
out whether and if so bow far the several sections are founded upon English 

eaTh otb m P " rtioul,m “ ,e «8«e with or differ Iron, 

each other. Where the two laws were coincident eases have been freely 

rawn upon from the English precedents, and thus the commentary has 

been considerably enriched by apt illustrations thus afforded, but where the 

SneTt, 7- r a a " d »«« will be found there pro! 

“‘‘ y An«T “ P T ’'■■''T' the Un "’ aI7 fr ° m KUmibliD S int ° it* pitfalls. 
After Analogous Law,” the “ Principle ~ or reason of the rule is next 

stated, as far as possible, in clear and non-legal language. This will it 

ts hoped, not only enable the reader to obtain a more pemranent gn.sp ot 

extend" : t 7 him ‘° appreciate its reasonableness and thus 

extend its usefulness to a variety of cases. The third article on the 

Meaning of Words ” may be said to bo the commentary in brief and in 

and el 6 vTtT 81 "° rdS aDd phnlSeS of ench section nl 'e concisely explained 
and elucidated. After this follows an analytical exposition 'ot the law 

several^ 77 “I! *7 reP °'' ted nn<1 unreportpd 1>ut Printed cases of the 
o her efe “ nd unchnrtered High Courts, the English eases and such 

mil fwTr T T ar *° ^ neCeSSiU ' y - H is beii <"' pd «*<“ ‘he com- 

this exnosif 7 ° Un<l m thlS reSpect to be ^optionally exhaustive. In 
of 7 77 7 : ° aSeS hnve be<,n throu 8 hou ‘ pitp <> from the actual readin, 

«h«eve 7o s 8 n 7°‘ 7 m , thP mei ' e P ' adta prefixPd tn ‘be,a and in fact, 
text- thn u 1 • !’ G ? Udge S t P 8,8Sima verba have been incorporated into the 

author! f S ° -Ju ^ ^ 1S h ° ped ’ in man ^ cases a reference to the actual, 
usually ‘7 r requirements of the legal practitioner in view, who 

arrived ! ‘""a■ ” T* r6SUlt ‘ han ** the P«*~ b * which it has been 

contrnvp! •’ 1 ° D ? dl ® 0l ? SS2Oas have bee n as far as possible eschewed, all 

clearness Sla ^ S bei ° g St " ted in aS concisc a W «J as was consistent with 
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a short ;fr dUCt :° n COntaining a gl ' eat deal of cognate matter, and giving 

Iso Tdde S Ind P T r ‘ y ' ■ ° ri8in aDd the plating it* transfer if 

CSn/ r * V ‘ eW toC ° mpIete the law of the Transfer of 
pertj and as its necessary adjunct, select forms of transfer hnve been 
co leeted towards the end of the booh, which, it may be hoped 7,1 ^t 

useful^ ' lra " ing UP d6eds ' but also be not a little 

mat 7 ZT Um r' ^ ^ Wi ‘ h a fldl -port on the Act 

- - itr—ir^air znt - ? a : 

Ztiz2 s z;:r Dt aw rr u - ^ 

make the volume complete and exhaustive, but it was not possible 
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in a work of such magnitude that the author may not have occasionally 
tripped both as to doctrine and diction ; but all that he can plead in self- 
defence is that he had to labour throughout unaided and at a considerable 
pressure. But whatever may be found to be the shortcomings of the 
book, the author trusts that it may still appeal to congenial minds who 
may find it occasionally useful as a vade-mecum , if not as a work of 
reference, in spite of its blemishes. 


» 


Wh March , 2001. 


H. S. (h 


PREFACE TO THE SECOND EDITION. 


it ZZ f St ? di , ti0n ° f ‘ hiS " Crk " as P ublisllcJ iu March, 1901, and though 
! as exhausted m a few months, and a new edition called for advantage 

Lt of 1 furth' n ° f the i °P | T 1 ' tUnity tllUS ilffo ‘dcd '« overhaul the text in the 

sJJSAK ‘T ' d "r ™ ««««— v*,„, 

one ot tin,, edition has out-grown that limit. Even as it is it has „»<■ K . 

subject wuTitTnu ^ UeCeSSiU ' 3 ’ ,0 “^uately deal with the 

wh '‘‘ h . ltS nuiner °ns intricate but essential ramifications. When the 

ssiiirsji’t'.a vrr - * * 
L*iL-s sl j* • — 

they are conflicting mS 5 untouolled b i' J uJlcIal decisions, or upon which 

of fhtViv rTt- ^ n m ° rL ' ly " com,nental X hut an attempt at exposition 

wZpn t 'V: *T V ' ‘ he De ' V Wtk - - » seemed the 

edition ' hoWever - Pierced the scheme of the first 

The reference to cases have been brought down to September 1904. 


15th September, 1904, 


H. S. G. 


PREFACE TO THE THIRD EDITION. 


The rapid exhaustion of the last impression of this volume has left the 
author only two alternatives—a reprint or a new edition. The reprint of a 
new work on the subject on which the case-law has been accumulating with 
giant strides would have necessitated an unwieldy addenda now absorbed 
in the 73 pages of additional matter worked into the text. A new edition 
had, therefore, become indispensable and the thorough revision made in the 
text will, the author trusts, otherwise justify its issue within a year of the 
completion of the work. 


Purchasers of the last edition, however, owe a word of explanation 
from the author. When that edition was under preparation the author had 
estimated the matter in hand to go into two volumes and an announce¬ 
ment was accordingly made to that effect. But as the work of revision 
progressed it was soon discovered that the issue of the work in 
two volumes would not only make an inconvenient division of the 
subject but would also add to their bulk and greatly delay their 
completion. He had, therefore, to sanction the issue of the work in three 
volumes, but he made representations to the publishers for reduction of the 
price, though they did not find it possible. 

The plan adopted in the present edition has undergone little change 

from that described in the preface to the first edition, and the considerable 

addition to the bulk and volume since made is due to the closer examination 

and more minute treatment -of the subject-matter therein dealt with. In 

this respect the present edition differs as much from the last, as the latter 
differed from its predecessor. 


The text and addenda contain all decisions 
month. 


reported up to the present 


Stk October 1007. 


H. S. G. 



PREFACE TO THE FOURTH 


EDITION. 


The text of tins edition has been again revised, and in parts enlarged, and 
the cases brought down to the latest date of its publication. 


The bare texts of the Regulation of 1800, the Transfer of Property Act, 
and its processual sections now relegated to the Code of Civil Procedure, for 
convenience of reference, preface the commentary, while in order to make 
each volume, as far as possible, self-contained, a separate Table of Cases and 
Topical Index have been added to this Volume which, with the added 
Commentary of a hundred pages, has now increased to a dimension which 
causes some apprehension as to the size of the ensuing volumes—specially 
the second which deals with an important branch of the Law of Transfer. 
But the increase was inevitable and though every effort has been made to 
keep out extraneous matter, it would have been incompatible with the 
scheme of the work to ignore subjects which form an integral part of the 

Law of Transfer, though they are usually omitted by mere annotators of the 

Act. 


1st September, VJll. 


H. 8. G. 
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REFACE TO THE FIFTH 


EDITION. 


Iue general plan of this work, which lias been maintained in this 
edition, was set out in the Preface to the first edition. During the 
comparatively long period that has elapsed since liie publication of the 
last impression, numerous cases have added to the bulk of the case-law on 
the subject. The Act itself has become encrusted with them, and it 
is a question whether it should not be revised. Its meagre provisions 
have long since been found to be inadequate to deal with the numerous 
questions arising under it. The framers of the Act did not intend to 
provide more thun a skeleton Act to be followed up bv a more compre¬ 
hensive enactment after the result of its working had become known, 
lliev did not intend to give it more than a decade’s life. That period 
has long since passed. 

The present work is an attempt at an exhaustive statement of the 
Law of transfer bearing on the subject of the Act, where necessary. 
independently of it, and whatever changes may be effected in the remote 
future, they are not likely to materially affect the statement of law 
embodied therein. Indeed, the author feels gratified to find that several 
suggestions made in the previous editions have passed into law; and the 
Government, have recently accepted the author’s amendment of the Act, 
(Act XXVII of 1926) embodying his own view on the subject of attestation. 

I he extended doctrine of part performance at variance with the statute 
law’ and extended to transfers in this country, has already become another 
source of confusion, and it is only a question of time when the Legislature 
''ill re-establish the 'force of its statute rules enacted after prolonged 
deliberations making the system of transfer of immoveable property, as 
far as possible, a system of public transfer. 

The three volumes now published contain the result of the present 
writer s study of the subject since the issue of the last edition of his 
work. It has resulted in the addition of over 2,;')(H) cases and a sub¬ 
stantial addition to the bulk of the work, which, however, must not, by 
any means be regarded as over-exhaustive of the various subjects dealt 
with by it. I n their treatment the author’s main aim has been to appeal 
to, and apply, as far as possible, the first principles of law independently 
of conflicting cases which he has tried to reconcile wherever possible for 
reasons which he has given. In doing so, he had at times to differ from 
some of them, but his dissent must not be treated as in any way 
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qualifying l.is deference to the authority from which he felt constrained to 
differ! Exigence of space may have at limes prevented him from 
expressing it, and he, therefore, takes this opportunity of expressing it once 
for all After all, the rationale of the eases determines their value and the 
recourse to first principles is at times more important than a cluster of 

cases. 

One outstanding feature of the ease law accumulated since the issue 
of the last edition has been, indeed, the growing conflict upon several 
essential points occuring in daily practice. This does not make for the 
efficient discharge of public business. The present writer has uot eschewed 
the subjects yet unexplored by judicial authority. 1*or the rest, the text 
has been revised, ard where necessary enlarged, and the additions have 
been brought up to June, 1920; and the writer can only hope that the 
present edition will receive the same welcome as its predecessors have 
invariably received from the indulgent reader. 


Nagpur; 
loth June, 1026. 


H. S. G. 
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INTRODUCTION. 


1. I he term “ property ” is nowhere defined in the Act. Jt ;ij>pc:us 
M . that the Law Commissioners had intended to define the 

perty? mng ° * )r ° term in the words of the New York Code, in which it L 

thus defined:—“ The ownership of a thing is the right of 

one or more persons to possess and use it to the exclusion of others; the thing 
of which there may be ownership is called property."t 1 * This definition 
in its turn is founded upon the Roman notion of dominium or pmpi ichis, 
which in the Civil law was nothing more than the aggregate of rights 
which constituted ownership; dominium id cst proprieias , says NaratiusA-) 
J his subjective conception of property is however, in no way in conformity 
with the notions of English jurisprudence, in which the term receives a 
dual significance of a legal concept and a thing. As a legal concept it is 

_ a right over a determinate thing, indefinite in point of user, unrestricted 

in point of disposition, and unlimited in point of duration. ”< 3 ) In this 
respect Austin’s conception of property closely corresponds with that of 
the Hindu Sage Jimutavahana who defined ownership to be “ the absolute 
use of a thing according to the pleasure of the owner. "< 4) Similarly in 
the French Code, property is defined to be “ tin- right of enjoying and 
disposing of things in the most absolute manner, provided they are not 
used in a way prohibited by the laws or statutes. ”< 5) By Ahrens pro¬ 
perty is defined to be a material thing subject to the immediate power - 1 
a person.( fi ) In all these definitions, it will be noticed, the description of 
the term is confined to either its subjective or objective conception. 


Property consists in either certain rights over a thing, or a 

whinVi »'« A V % tf Put it 10 


pt 

thing over 

„ _ — - - “ O ------ O' > “ 

which certain rights exists. But it is conceivable that the rights may 
not in all cases he indefinite in point of user unrestricted in point of dis¬ 
position or unrestricted with regard to the rights of others whose enjoyment 
is postponed. For example, the interest of a lessee or of a mortgagee in 
property is commonly spoken of as property, though in strict parlance 
such an interest would not be regarded in law as property according to the 
view of modern jurisprudence. There are at least six other connotations 
of the term, which, however, need not be here adverted toA 7) Tn Indian 
enactments there can be no doubt that the term is intended to he u<ed 


U) § 175. 

(2) Do aequirendo rerum Domino D. 
41. M3. 

(3) 2 Austin’s Jurisprudence, p. 217. 

(4) Mandik’s Vyavahar Mayuka, 31, 
note 1 

(5) Art. 544, Code Napoleon ; “ Lodroil 
de jour et disposer des chosen de la maniero 
la plus absolute pourvu g’onne’n faises 
pas un usage prohibo par los lois ou par 
los roglements.” 

(6) *; Un bien material sujet au pouvoir 
immodiat d’une personne.” Ahrens, eours, 

U-117. 

(7) Austin has collected the various 


meanings of the term : (1) In its strict 
sense as denoting a right—indefinite in 
point of user, unrestricted in point of dis¬ 
position, and unlimited in point of duration 
over a determinate thing. (2) A right indefi¬ 
nite in point of user, but limited in duration 
(e.g., a life interest in immoveable property). 
(3) As used opposed to a right of possession: 
in this sense the torm “ right of property ” 
even includes eeri'itua. (4) In the language 
of the classical Roman Jurists, the term 
proprieias in re protenta* or dominium has 
two principal meanings. It is either a 
right indefinite in point of user, over a 
determinate thing—or, generally, jus in 
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in its wider seuse a* including 
hut also any interest or right tl 
the classical Roman jurists.G* 


not only the property strictly so called, 
lereln.— jus in rem to use the language of 


2. In the Act also the term appears to have been used in the latter 

acceptation (§ 175). And the term has been so described in the General 
( lauses Act< 2) and other Acts of the Indian Legislature A 5 ) But the 
definitions as given in the several Acts are all by no means consistent 
with one another and will not bear close scrutiny. Indeed, no two 
definitions of the words “ moveable " and “ immoveable property” as 
defined in the several Acts. pivc*L»lv agreed 4 * (§§ 61_70.) 

3. I he primitive conceptions of property were as crude us they were 

Origin of pro- htipertVet. Indeed, it i> necessarily so with all embryonic 
perty. conceptions which only in course of time assume definite 

, . form and shape. It is conceivable that the primitive man 

had no conception whatever of anything which we may designate as 

o minium or propriety*. Such a man wandering at large and free to 
occupy or possess whatever ministered to his wants or suited his fancy, had 
little reason to be reminded of his rights and their correlative duties. It 
is only when society outgrew its primeval simplicity that a conception of 
property would begin to assume importance. In the golden age of the 
poets there would be no necessity for individual ownership, and com¬ 
munion of goods and property would appear to be the rule: erant omnia 
com munmet mdivisa omnibus . reluti unum cunciis jmirimonium esset (5> 
This primitive state of existence is still to be found in the backward 

regions still uncontrol ed by man. where the savage wanders at lar-e 
and treats himself to what he finds subservient to his wants in his immediate 
vicinity. It is by no means certain whether the outcome of such a state 
of existence is .nvariably the same. Tt may he that in some countries the 
gregarious instincts of man would assort themselves in forming strong 
family ties or tribal units. If is thus that in archaic society family and 
property were regarded as inseparable terms. The two forces which have 
always exercised their most potent influence upon man are the love of 
procreation and of food The love of procreation is born with man and 
bnngs him in affectionate contact- with the other sex. and thence with the 


rem.' In the first sense it is opposed to 
servdus ; ami these form two divisions of 
rights avaiHng generally against the world. 
In the second or larger and vaguer sense 
it includes all to which in the first sense it 
is opposed : all rights no* coining within 
the description of ohligalio. (5) In Kng. 
bsh law, the term “property" is not. 
unless used vaguely and popularly, applied 
to immoveables. Tn the case of moveable* 
the term is used for what the Roman law- 
yers called dominium. (0) Tt is applied 
to rights in rem over or in person.*, hut not 
to others Originally right of the master 

‘Vv t S aVe waR CftUed dominium, from 
which the term was subsequentlv enlarged 

in its meaning. (7) Another meaning is the 
aggregate of a man’s faculties, rights or 

« tantamount to the term 
estate and effects or perhaps to the term 


assets.' (8) In the largest possible meaning 
it means legal rights orfaculties of any kind, 
as when wo talk of the institution of pro¬ 
perty ; or of security to property as arising 
from such n form of Government, or the 
like. The term “ property ” here means 
the legal rights in the largest sense.— 
-Austin’s “Jurisprudence.” IT. pp. 817— 
821. 

(1) For fuller information see §§ 174— 
177. po*t. 

(2) Ss. id), (0). Act 1 of 1808 ; s. 3 (25). 
Act X of 1897. 

(3) E.g., S. 3. Registration Act (III of 
1877) ; S. 22, Indian Penal Code (Act 

of 1860) ; S. 3. Indian Succession 
Act (X of 1865). 

(4) Nat hit v. Nand Ram. 8 Bom. L.R.. 
523. 

(5) Justin, eh. i, I, 43. 
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other members of his own species, His craving for food brings him in 
contact with the rest of the animate and inanimate world. The one 
would in course of time create family and feudal ties, and the other would 
equally create notions ot property. Indeed, it would perhaps be more 
... correct to say that in the archaic state of existence 

ccupa o. whatever the rude man could seize and capture was his 
property, whether jt- be a woman or a slave or an article of food. In a 
state of primitive existence, man would make no distinction between the 
one and the other. “ The household writes Dr. Hunter, “ was the 

foundation of Roman social organisation. The father of the household 
{pater Jam ilia 8) alone possessed legal rights. llis house was his castle, 
and within his family he was absolute monarch. The family included all 
the father s legitimate descendants, all females that had married any of 
the male members of the family, and all persons adopted into the family. 
Over all the members, he exercised judicial powers. lie was also high 

priest of the family. The position of the wife was one of complete 
subjection. As wife she was in the hand ( mantis ) or power of her husband: 
as member ol the household she was legally her husband’s daughter {in 
loco filin'). The power of the father {patria pntestas) over his dependants 
was absolute. He might punish any of them—even a grown son that had 
filled the highest offices in the state—in life and limb. He might oven 
sell his son in slavery—slavery if to a stranger, quasi-slaverv if to another 
Roman citizen.’’(D And this description applies to a state of society which 
was the result of many centuries of social evolution. This primitive con¬ 
ception of family-life would appear to be true not only as regards Rome, 
hut. other nations as well. Speaking of the Cyclops, by which the poet 
perhaps intended to mean distant and less civilized people. Homer wrote 
in Odyssey: “ they have neither a ssemblies for consultation nor themistes, 
but every one exercises jurisdiction over his wives and his children, and 
they pay no regard to one another.” It is from these isolated groups, 
that clans are in course of lime evolved. As the patria potestas slackens 
or the pater familias dies, tlie once united family is disintegrated, and 
new families evolve. Affiliation as by marriage and social intercourse 
would further conduce to the same end. It is thus that out of the original 
impulses of man families are formed and tribes are constituted. “ First of 
ftll,” writes Guizot, the historian, “ let us take feudalism in its most 
simple primitive, and fundamental element, let us consider a single 
possessor of his fief in his domain, and let us see what will become of all 
those who form the little society around him. There he constructs what 
he will call hfs castle. With whom does he establish himself? With his 
wife and children; perhaps with some freemen, who have not become 
proprietors; these attach themselves t<i his person, and continue to live 
with him at his table. These are the inhabitants of the interior of the 
castle. Around and at its foot, a little population of colonists and serfs 
gather together, who cultivate the domain for the possessor of the fief. ” f2 > 
And we find a similar description given of the ancient gentiles. “ The 
union of several households constituted a clan (gens). The successive 
elevations of sons to the rights of independent house holders would soon 
result in the existence of a number of households more or loss closely 
related by blood, claiming (even if in some eases no longer able definitely 
to trace) descent- from a common ancestor, called bv a common family 
name, celebrating common religious rites, and cherishing manv other 


11' Hunter’s Roman Lnw. p. 


(?) Hunter’s Roman I,nw. p. 102 
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common feeling. Such a group of household 
.is n (jnis, and the members were gentiles. Although at first exclusively 
rel;ited by blood, and jealous of the admission of strangers, the members 
oi a clan did not always, or perhaps very long, continue so: the intense 
d- '-iiv nt family early prompted the system of adoption, which, however. 
\ I- guarded by a ceremony of a public and religious character; but the 
ret ion of blood relationship was to a late period consistentlv maintained. 
il"‘ clans were the most primitive element in Roman Society, and “the 
c .m s lands must, in the primitive period of joint possession, have been 
th- smallest in tile division of land.'* At the same time “ the 
clanships were from the beginning regarded, not as independent societies, 
but as integral parts of a political community. ‘'< 1 2 3 > This description, 
tii -ugh intended to describe the primitive condition of ancient Rome, is- 
ei |iia 11 y applicable to the archaic Society of ancient India. “ There are 
m tin- history of law " observes Sir Henry Maine. “ certain epochs which 
appear to is, with >uch knowledge as we possess, to mark the beginning 
"t distinct trains of legal ideas and distinct course of practice. One of 
tin--.!' is the formation of the Patriarchal Family, a group of men and 
women, children and slaves, of animate and inanimate property, all con- 
n ct. d together by common subjection to the paternal power of the chief 
of the household. I need not here repeat to you the proof which I have- 
attempted to give elsewhere, that a great part of the legal ideas of civilised 
races may be traced to this conception, and that the historv of their 
development is the history of its slow unwinding. “<M This was written 
sp cially with reference to the early social conditions of India. 

4. The continuance of the Patriarchal system would hardly’have been 

Law and R P ii PT lb i k ‘ f °5 ! on S* W0lv jt " ot engrafted upon religion, 
gion. Indeed, religion and law are found so closely welded in 

the early writing that the two were for a long time re- 
^anb-d as wholly indissoluble. Thus, for instance. Cicero claimed know- 
l"d-' - (, l biw as essential for the due performance of the duties of a 
pontiffH> and ( Ipian. the last of the classical jurists.( 5 > even went so far 
a> t., regard lawyers as in a sense priests.(6) The secular and sacerdotal 
otrices were m early times invariably combined in the same person. The 
b-ad (t the familx was invariably its priest. Nothing dominated the 
acuons the primitive men. whether Roman. Aryan or Greek, so much 
as ie lgion. Inspired by the awful phenomena presented bv Nature, and 
tix.-il iy the zeal which its inscrutable mysteries presented, the curiosity and 
casualty of man could, failing their solution, only find harbour in mvsti- 
C ; sm and devotioru.1 rituals. The mysteries of Nature were so great: its 
t.ur.rs SO real, -that the simple savage naturally believed in the all- 
pervading presence of good or evil spirits which he adored, with n view to 

nrimarilv d^ ,C Ih them impartiality. Tfc is to this that is 

bimVas The t l hp tt res r e< i ll ,.' vh ‘ ch < h£ primitive man felt for the pater 
of Nature an 1 f i' V0< nn<1 seen m,leh moro of the awful majesty 
hblv nT n d RO deR .f': e a r fn ect of the younger people. He was aecord- 

fi t^ t constituted their priest. He was supposed to be inspired. 

It actually wedding more influence with the gods, and his behests 


(1) Hunter’s Roman Law p. (>. 

( 2 ' Mommsen Roman History. Bk. ]. 
Cn. Ill, p, 38. 

(3) Maine’s Village Communities, p. 15 

(4) De Leg. IT. 19. 


(•*>) 2 Austin’s Jurisprudence, 580. 

(6) 4 ‘ Jus est ars boni et a?qui, cujiis 
merito quis not sacerdotes appellee’’ 
Dig., 1-1. 
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durst not be disobeyed. “ The regal period ' writes limiter, “ was 
marked by very strong religious feeling, expressed in simple and in¬ 
expensive ceremonies and ritual. Nothing could be done in private or in 
public life without consultation of the goods. “ The whole of Nature was 
to the Romans pervaded by divine power. A simple spear—even a rough 
stone—sufficed as a symbol; a consecrated space, a sacrificial hearth as 
temple or altar. For 170 years it is said. Rome knew no religious 
images.’0> Every temple had a priest to perform the sacred rites, as well 
as a sacristan; but every Magistrate, in the course of his official duties, 
and every private citizen, within his own house, performed religious rites. 
A few public priests were held in high reverence. There were three colleges 
or guilds of priests or rather of professors of theology—the pontiffs, the 
augurs, and the fetials. Thu pontiffs were the most intimately connected 
with the law. In the earliest times they were in exclusive possession of 
the civil as well as of the religious law. They alone regulate the calendar, 
and determined the dies fasti on which alone legal business cou'd bo 
transacted; they alone were in possession of the technical forms according 
to which law-suits must be conducted, they convoked the assembly of the 
wards when wills were to be received or adoption (arnujatin) was to take 
place. In some cases of deep moral offence they might pronounce sentence 
of death; but a right of appeal lay to the people. In spite of the 
intensity of Roman religious feeling, the religion of the state was always 
absolutely subject to the political authority. ” 1 (2) 3 

5. It was from the necessity of religion that females were excluded 

from the line of succession. Being inferior to man in 
Exclusion, of strength and presumably in intellect, their claim to 
ema es. officiate at the family worship was, of course, easily 

ignored, and their exclusion from participation in the family estate would 
then follow suit.O) Again, it is owing to this conception of religion and 
its duties that the rule of primogeniture had to be adopted by the Indo- 
Gerrnanic nations. Every tribe and household had its own especial god 
who could only be propitiated by the due performance of especial 
ceremonies. And so closely were these ceremonies associated with each 
family that if, after the death of the father, the brothers wished to divide 
the heritage they were permitted to do so, but only on condition that a 
new religious ceremony would he accomplished.< 4) 

In India, the same dominating influence of religion is throughout per¬ 
ceptible. To a Hindu religion has always been the first condition ' f exist¬ 
ence. The orthodox are enjoined to live this life so that it may lend to 
everlasting beautitude. The life of a householder is not condemned, but 
is, on the other hand, recognized as a distinct step in the advancement 
of the purpose of life which is happiness in this world and the next. To 
attain to this state, a man must beget a son, so that his happiness in the two 
worlds may be assured ; “ By a son. a man obtains victory over all people ; 
by a son’s son, he enjoys immortality; and, afterwards by the son of that 
grandson, he reaches the solar abode. ”< 5) It was conceived that as a man 


(1) Thene’s Roman History, Bk. 1, Ch. 
xiii. p. 119. 

(2) Hunter’s Roman Law, p. 10. 

(3) The exclusion of women from royal 
succession seems to have been in later 
days justified on the grQund of public 
policy. Sir H. Maine’s Early Law and 


Custom, pp. 157. 158. 

(4) M. de Contangos, oils Antique. 

(5) Manu, C. 9. v. 137. and so in v. 138 

Menu says : 44 Since the son delivers 

(trayate) his father from the hell named 
put* he wins, therefore, on Peel pvttra by 
Brabinn himself." 
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requires nourishment to out bis existence iu this world so does he 
world to minister'T'tt B °" ,C °" e mURt therefore be left behind in this 

b "'»■ jfe <£. ,S.,i B :u,L "i., 

if ;^MtaauMr arts sxtAK 

6. A daughter cannot tub,, tb, place of a sou . , or as soon a8 she is mar . 

Reason lor \ ‘ 7 nn< : e 10,1 ,s ( ‘ ut °ff from the family which had 

?5m ht#p,B 6XClu ' Tn nh I ,lrih ' Mnd * he then belongs to another family. 
S,OD - ather , mi T g °.: Vh,, ° thp s0n ca ™* the name of the 

trusted to do the same (4) Tt au g ,| tci upon marriage can no longer be 
a son -.lid if tt,r i ft "? s therefore desirable at all events to have 

was Jibuti to make*! ne h° not to get one of his own, he 

reprobated, was permissible" in thr» *hn ^7 a second marriage, otherwise 
lineage (5) The deceased n t ° • B opt ' of begetting a son to continue the 
or a deity Of mZZL IT** Pr °T 1 ‘ V takcn care of became a Pitn 
was so fmportant Z the fnne^fT 17 ™ elevation *° this rank none 
the learned^author of it '' E ! Cus ^? to ™ or ? hip ''"’ -vs 

religion of much the largest of tL hum,n rtf W u*> f the P r,M5ticnI 
civilization are but dimly conscious of ^ ‘ ", h ° ong to Western 

Hebrew element in the* faith of Wc s ?em socieHes"^, 0 " ,7' ° f ‘ h V 
were not unknown to the Hebrews <?) . ln ,l indeed ; tk i . , Sacr,hce >' 

* uch offerings are in vogue up to date amoni „ 1 nations ^ 
auspices and purifications thou bringost the offrrin.rs Jn7L % ^ *£ ppy 
m spring, summer, autumn, and winter to t ]? n i j prpRent them, 
And they say. ‘ we a\ vt . lo th,,. uv 'i i Dl,1 5 0 * nnd formcr Kings, 
unlimited.’ **f«) And is this not h u f . * ° - ee myriads of years, duration 

animates the deed and endows it u -ifb r P , . 0snlc version of that love which 
world? ann ,t «.th feelings and appetites of the material 

7. Thus *bon religio,, and the gregarious propensities of man eontri- 

Genesis oi the j™'"‘ ennn " patriarchal system. Tn 

Law of Property. thp J r) “oeds of man were not many. And 

slow development.O) Examples could P ^ port - v xvnR therefore necessarily of 
- -- - !_ ... ... Xamp,e8 couId - ,f necessary, be multiplied to show 

/1 t m . - - — _ _ _ * 

origin of property in Land ” by De Con- 
anges the eminent French constitutional 
listoriaii r °mbata the tlieorv of communism 
as the primary .stage in the history of pro¬ 
perty. %t The only conclusion to which 
we are brought by this prolonged examina- 
. 10,1 °* authorities is that community in 
and has not yet been historically proved.” 
K * p. 148. It may bo stated against the 
conclusion that it ignores entirely the evi¬ 
dence afforded by ethnological nnd other 
cognate sciences. 


A&chylus Ohjr*pb, 482. 488. 

(3) The/^, VI ' «" : J "' '»• *" 

(4) Mann, C. 5, v. 150 

*•*>) p. 106. 

(6) Sir H. Maine’s Knrlv I.nw 
Ousfom, p. 58. 

u (7) Psa,m ’ rvi - 28; Deuteronomy, xxvi, 

(8) Dr. Legge’s Sh : b King. Snored Rooks 
of the East, Vol. III. pp, 348. 349. 

(p) In an icon clastic essay on “The 


nd 
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what must uow appear to be almost a self-evident pivposit-iou that the 
primitive man, as such, had no need to ear-mark anything as his own 
Of him it oould truly be said that he was the master of all lie surveyed, 
his rights there was none to dispute. Hut as in response to the desires 
and promptings of human nature individuals grew into families and families 
into tribes, the necessity of some mode of Government became necessary. For 
a time the will of the head of the family or elan no doubt would be regarded 
as supreme.C 1 ) In course of time usages would arise out of the practices 
of each community which would grow in weight and uniformity with time, 
and would then be finally moulded into law. And as the wants of man 
grew and could not be satisfied without labour, the idea of property or 
ownership would be generated, for no man would allow another to participate 
in the fruit of his toil unless he was bound to him by a family or feudal 
tie. And whether the natural condition of mankind was of “ war of every 
man, against every mail ”< 2 ) or of a more sociable nature, it is certain that 
the strong man would occasionally prey upon the weak till the latter rein¬ 
forced bj' his clansmen and neighbours would effectively retaliate, teaching 
the strong man not to covet things which are in the possession of another, 
albeit weaker party. Thus occupatio or acquisition of property bv taking 
possession of a thing which belonged to no one would he naturally regarded 
the primitive as also the most natural mode of acquisition. Originally, the 
person in possession was therefore its master, but such possession though 
tantamount to ownership could not In* otherwise than transient. The 
recognition of a permanent right created by possession is clearly the result 
of the growth of legal conception. At tlu* outset the r’njht of possession 
was co-extensive with the act of possession; the former was recognized as 
long as the latter lasted. Tn the words of Hlackstone “ the ground was in 
common, and no part of it was permanent property of any man in particular ; 
yet whoever was in the occupation of any determinate spot of it, for rest, 
for shade or the like, acquired for 1114 - time a sort of ownership from which 
it would have been unjust, and contrary to the law of nature, to have driven 
him by force; but the instant that he quitted the use or occupation of it. 
another might seize it without injustice. Thus also a vine or other tree 
might be said to be in common, as all men wore equally entitled to its 
produce; and yet any private individual might give the sole property of 
the fruits which he had gathered for his own repast.—a doctrine well 
illustrated by Cicero who compares the world h» a great theatre, which is 
common to the public, and yet the place which any man has taken is for 
the time his own.”( J ) It may be doubted whether this theory does not 
assume an amount of discretion and candour which was certainly not one 
of the characteristics of antiquity. The man who first claimed ownership 
on the strength of his prior possession may have had to prove his theory 


(M See Main’s Anoiont Law. P. 126. 

[“ The partriarchal authority of a Chief¬ 
tain is as necessary an ingredient in the 
notion of the family group as the fact 
(or assumed fact) of its having sprung 
from his loins ; and hence we must under¬ 
stand that if there bo any persons who. 
however truly included in the brother¬ 
hood by virtue of their blood relation¬ 
ship, have nevertheless de facto with¬ 
drawn themselves from the empire of its 
oiler, they ore always, in the beginnings 


of law. considered as lost to the family. 
I* is this part riarehnl aggregate—the 
modern fami'v thus cut down on one side 
and extended on the other—which moots 
us on the threshold of primitive juris¬ 
prudence.’' //>., pp. 133, 134. 

(2) Hobbes. Leviathan (Morley’s Kd.) 

p. 06 . 

(3) Quemad inodum theutrura curu com¬ 
mune sit, recto tenoin dici potest ejus esse 
eum locum qoisquo oocuparot. DeFin, 
Bk. TTf. Bun.. 20 ; 2 Black. Comm., 3, 4. 
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f his , 1 ; i - 1 ,U ar !“- lni,i: 'lly the man in possession would be 
the ownei it he could keep it. It was not unjust but according_ 

“To the? good old plan, 

That they should take who have the power, 
and they should keep who can.*’ (3) 

8 . We have the authority of history to show that the early struggles 

Growth ol Jure f ° r 1 U ‘ , ngh * ,K,m , of Possession were bitter and bloody. It 
Nature. "as only after the inutility of such a contest was made 

assumed th . . ,, .l 11 / 11 */ 1 , l * lut t ^ K> stru ggles ceased and the doctrine 

acquired bv t,7> • C * ^ ° a 'l . natl,re(2) 'I be idea of absolute ownership 

must have ,"'" s 1 thvn *** tlle «^k of time, ami several causes 

otherwise therTvo!n I * K '" thc reasonableness of the rule, the fact that 

important faew tr ' m,UJ " ,erabl< -' tumults being certainly the most 

and more refined • °Y'°' m ' 1,8 f 10 PV* :lt * on grew and man became more 

habitations con ,in p' sl( emhle expenditure began to he incurred in making 

ductive In tZ T! t agreeable. and farms more fertile and pro- 

that even the hr?,' f 'l 0 ''", ,n P" rti «*.. il "as natural to observe 

nn ntain«l kind T * ' vhom ^‘hing else was in con,.non, 

ol;, 

bvM h.,1 cavern*. th. vi,i„ n of v.liiO, ,,','1, ''ilm.a't!, 1 

ssr* ra "“t y &* s . 

reason, there can he no doubt that moveables of every l-ind h r ^ 
appropriated than the permanent substantia) sod ,».,rtlv b •• 

'“1“ srtSStt; =« 

was recognized as affording th, /♦.. £ 7 0,11 ot Ulc possessor which 

ownership (3) So ]nno S ,OI l gest rcason for allowing exclusive 

gtoa«fiS*at*'a siasi^ 

spontaneous product of nature was exhauT' 1 °' occu P ants ’ ;,n(1 the 
it would become necessary to t mcouraIe and ^ T'™ in ? Uf “’ lh “ n 

regular connexion and consequence xvhloh pr ^ tls ? “gnculture by a 

the idea of a more nerin numi ~ ‘ Q * _. nc J} " 0l ! lfl »ntroduce and establish 

received and adopted. It was eleTr Hiat^h^'e S °H than , 1 hml hitherto heen 
fruit in sufficient quantities without t hi th ? earth '' ou, d not produce her 


(1) Wordsworth on Rob Rovs Grave 

Similar words were used by Brennus the 
Gaul as his justification for invading the 
colosseum. Cf. Holland’s Jurisprudence 
(7th Ed.), 179. 1 

(2) Cf. Genesis. Oh. XTTT : “ Let there 


he no strife, I pray thee, between thee 
and me. If thou will take the left hand, 
then 1 wall go to the right ; or if thou 

depart to the right hand then T will go to 
the left/' 

(3) 2 Black. Ccmm., pp. 4, 5. 
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the existence of rights in land. For who would care to bestow labour and 

capital upon a soil from which he may be at any time ousted by stronger 

force, lruly then, has Bent-ham observed that property, is the creatmv'of 

law,( ) for without its recognition by law there could be no such thing a» 

permanent ownership, which is the mainspring of human progression. Kv- n 

those who assert communism to be the ideal state oi existence have t. 

postulate a due limitation of the numbers of the community and universal 
education. ( 2 ) 

9. But while property by occupatio was thus established certain 

limitations dictated by common sense or public policy had to be placed 

upon its enjoyment. These limitations will, however, be discussed bv and 

by- (§§ 34—30 post.) Similarly to the acquisition of rights by ocvu patio. 

certain exceptions were necessarily dictated. A man was entitled, as has 

been before observed, to annex to his own use a thing which belonged in 

nobody, a rule implied in the maxim —Qui prior est ton pore potior rn I 

jure. < 3 > 

10. But this maxim though historically true, has now been considerably 
Occupatio modi- restricted in its application by the advance of civilisation. 
! d by convention, by international laws, and by the civil and exclusive 

ordinances of the sovereign States. Thus, for instance, it. 
is now held that no one can acquire any property over the high sens; and 
sea within three miles from the shore, i.e., a marine league, is declared to 
elong to the Crown ;< 4 ) and islands formed within that area similarly 
belong to it and cannot be occupied by the first finder. But islands formed 
eyond that limit are no longer subject to the municipal law and would still 
become the property of the first occupant.< 5 > Similarly, straits and enclosed 
"a ers are appropriated by the States within whose territorial jurisdiction 
may be situate.(*> Then again animals ferae naturae do not belong to tin¬ 
man upon whose land they may happen to be, until they are caught or 
Killed. And to this every one has a right- so much so that if A starts a 
''ild animal on the land of B and captures or kills it on the land of ('. In- 
ins the right to take it even though he has trespassed on the lands of both 
ir. and C.O And if, therefore, after capture he lets go the animal, he loses 
nis property, and it may be appropriated by any one who captor, s 
But during his pursuit his property remains.( 8 > The right "f 

property in treasure-trove/ 9 ) in wrecks, * derelicts, waifs and strays 
is m some countries vested in the State. So public policy dictates that the 
•elements of light, air and water cannot be the subject of exclusive owner- 
Pmp. No doubt a man may enjoy them by means of his windows, bis 
gardens or mills and other conveniences, but he cannot acquire any property 
lerein. The finder of a moveable thing belonging to another does not 
an,y P ro P ert y therein, unless the latter had abandoned it. and so 
thing had become a res nuTliusA 10 ) In any other case his position in 

VTTT £ rinci ples of Ml© Civil Code. Cli. 

7oV ir inK ’ R Edition, Vol. 1. p. 308. 

»•*. l' s Political Economy (People’s 

Edition), p. 120. 

(3) “ He has the bettor title, who lias 
SIT A n point of time.” Co. Lift.. 14«. 

... *§ 758—700 pout whore the maxim 
AvY OUnd fu,, y discussed. 

-»ol 4) „ v. Oanu. 11 C. B.. (N.S).. 

^87 ; C. B.. (N.8.) 853. 

( ) Hall’s International Law (2nd Erl.). 


pp. 151. 152. 

(6) lb., p. 151. 

(7) Justinian’s Institutes. Bk. II, Tit. 
1. s. 12 ; Churchward v. Studdy, 4 Hast. 
248, Sutton v. Moody, 2 Salk.. 150 ; Pi,/,, 
v. Earl of Lonxdale, 11 Excli., 054. 

(8) Chytun Churn v. The Collector of 
Sylhet, 12 W. R„ 75. 

(0) Treasure Trove Act (V of 187X). 

(10) S. 71, Indian Contract Act (IX of 
1872). 
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relation to the owner that ot a bailee and to whom lie is liable.Piizes 
and booty of war belong to the Crown, by virtue of its prerogative right, 
but it has been customary since the last two centuries to grant them for 
distribution amongst the captors, and those who have assisted the actual 
captors, as by conveying encouragement to them, or intimidation to the 

enemy.< 1 2) 

11 . It is not only individuals but also States that acquire property bj 
occupancy. (3) No doubt in the early days of European exploration, new 
territories were acquired in the numcHnof their States by their emissaries, 
by bare discovery apart from actual occupation, but international law now 
recognises no title except by nrcupatio, which means actual or symbolical 
possession. No doubt, discovery by a State acts as a temporary bar to 
occupation by another State, but the title so acquired is inchoate and must 
be converted into a definite title within a reasonable time or else the right 
would be lost. (4) 


12 . Though the true origin and foundation of property was primarily 
in occupatio , everything capable of appropriation was in course of time 
appropriated. It was thought that everything capable of ownership should 
have an owner, and that he who could first declare his intention of appro¬ 
priating anything to his own use and. in consequence of such intention, 
actually took it into possession, should thereby gain the absolute property 
therein. In this way the State became the proprietor of all the unappro¬ 
priated lands, for whatever had no owner became by law vested in the 
State. And it is on this principle that immediate ownership is assigned to 
newly formed lands, as by the rising of an island in a river, or by the 
alluvion or dereliction of the sea. 


13 . In this country the right to all waste and unoccupied lands is now 
vested in the Crown, which is naturally the lord of the waste, and no 
title can therefore be acquired here by a hare occupalio. 


14 . Indeed, the foregoing observations relating to acquisition of rights 
... occupatio will no longer be applicable to States brought 

rescr p on. un( }j> r jq ie con t ro l Q f Government. But even in such 

States occupation for a definite period of thing, whether belonging to the 
State or a private owner, is a well recognised mode of acquiring ownership. 
This mode of acquisition is called that by Prescript ion, ( 5 > a word which is 
derived from the Roman usage of setting up thr plea of posscssio longi 
temporis by the claimant at the beginning of the formula of the suit'. This 
mode of acquisition according to the jus civile required the two conditions 
of bona fidcs and justus titulns. Justinian laid down that ownership over 
moveables may be acquired by use for three years, and over immoveables 
by long possession, that is. ten years for persons present, and twenty for 
persons absent. “ And in both these w r ays, not only in Italy, but in every 
land swayed by our rule, the ownership of property may be acquired, if only 
the antecedent ground of possession was lawful/**^ Prescription then is 


(1) S. 71 Indian Contract Act, (IX of 
1872). R. 403. Exp. (2). Indian Penal 
Code (Act XLV of 1860). 

(2) In re Banda and Kirwee Booty, 
l Adm.. 180 in which the whole law is 
exhaustively set out. 

03) Hell’s International I.nw (3rd Ed.) 


104. 

(4) lb., p. 100. 

(5) The word is derived from L. P ra? fr r ’* 

here, prescription prer before and scribe 
to write. , 

(0) Justinian. Bk.. 11. 6 pr. Hunter- 
Roman Law. p. 290. 
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the acquisition of title under the authority of law by length of time and 
enjoyment.C 1 ) Title by prescription may now be acquired in almost all 
civilized countries. In France the Code Napoleon recognises prescription as 
a means of acquisition or exoneration by a certain lapse of time, and under 
conditions determined by the law/ 2 * ) In modern jurisprudence, however, the 
term is now often used in a dual sense as meaning an instrument of the 
acquisition of property or the instrument of an exemption only from the 
judicial process/ 5 ) or in other words, either as creating a right in the 
claimant or only as barring the remedy to recover the property against him. 
But the two rights are correlative, and if right by prescription is created 
in one, it must be necessarily extinguished in the other, 'there may, how¬ 
ever, be cases in which the term may, for the purpose of convenience be 
regarded from the unilateral point of view, as it is in the Indian Limitation 
Act/ 4 ) the object of which is to prescribe periods beyond which an applica¬ 
tion for judicial remedy would be restricted or barred/ 5 ) It is thus enaoted 
JR the Indian Limitation Act that “ at- the determination of the period 
hereby limited to any person for instituting a suit for possession of any 
property, his right to such property shall he extinguished,”< 6 ) the effect of 
which is that while the remedy of the owner is extinguished, the right is 
indirectly transferred to the adverse claimant/ 7 ) Now the period limited 
by the Act for instituting a suit for the recovery of immoveable property 
is 12 years, in the case of a private individual/ 8 ) and 60 years in the case 
of the Government suing through the Secretary of State for India in 
Council/ 9 ) In England, the period formerly fixed was 20 years, hut it was 
subsequently reduced to 12 years by the Beal Property Limitation Act, 
1874/ 10 ) upon which section 28 of the Indian Limitation Act has been 
moulded. As regards limitation affecting the Crown, the rule was primarily 
founded upon the maxim nullum tew pus nccurrii m/i/ n ) and it was so 
enacted in 1768 by the Nullum Tcmpus Act/ 12 ) but this ordinance was 
amended in 1861 / 13 ) and its section /» has been since repealed/ 14 ) 

But even in the case of property which has already been made 
the subject of appropriation, possession is good against all the*world except 
the person who can show a better title/ 15 ) Tim law gives credit to possession 
Ad*? Px plamed. No one can evict a trespasser, because he is a trespasser. 
And law favours possession so far ns to allow even tacking with a view to 
enable the party in possession to perfect his title. Hence there may be 
'my number of persons successive, in possession, provided that their 


(1) Prescript io est tit ulus, ex usu ot 
empore substantial!! capiciis, ah auetori- 
tatelegia.” Co.. 1, liwt.. 1 1 3/>. Possession 
Hpart. from legul ownership is still regarded 
ln . HH , ft substantive right or interest 
w 1,0,1 exists and bus legal incidents and 
savant ages apart from the true owner’s 
title. Pollock and Wright oil Possession. 

in MuMapha Snheh v. San/ha 
Ptllai, 23 Mad. 170 (183). 

Napoleon, art, 210. 

,o ( ?> An « eU on Limitations of Aetions 

(3rd Ed.). § 2. 

jj) * S - 28, Act XV of 1877. 

(5) Secretary of State v. Vira Sayan. 
" M. 173. 

(0) 8. 28. Act XV of 1877. 

(7) O a n pa finin' ml v . The < niter'nr. 7 


\Y .R., 21 (23), P.C\: AV ill v. Duke of De¬ 
vonshire, 8 App. das.. 135 (182). 

(8) Art. 144 Sell. 71, Indian Limitation 
Act (IX of 1908). 

(9) lit.. Art. 149. 

(10) S. 1, 37 <fc 38 Viet., C. 37. 

(11) “No time afToets the Crown." 

(12) 9 Cloo. HI. dli. Hi. 

(13) 24 & 25 Viet., d. 02. 

(14) Statute Law Revision Act. 1873 
38 <fc 39 Viet., d. 06, Schedule. 

(13) Per Cockburn. f'.J., in Asker v. 
Whitlock. L.R.. 1 Q.R.. 1 (0) ; per Lord 
Tonterden in Dor v. Dyehatl, Moo. <Sr H.. 
340 ; Mecr Dsmloo/lah v. Tiechif Imaman. 
5 W. R.. 20. P.d.; M pin pore v. Ynr, 14 d 
801. 
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possession was under the same title, as if it was transmiUe.t by *»»«*«. 
inheritance or successiott. and still on determination of the statutory period 
the result would be the same as if the possession had been all along 
euiitimious a> For the purpose of creating title by prescription it is not 
necessary that the possession should n< t have commenced in wrong, un 
the other hand, such a possession usually origmates in trespass and is- 
persisted in wrongfully against the disseizor.(2> Any other possession 
bring only permissive would not ripen into a right/ 1 2 3 4 5 6 ) 

16 . In regard to moveable property the time similarly limited is three 

yi ars calculated from the date when the property is wrongfully taken oi 

ivt;iiru*<l.( 4) and if the property be l(»t or acquired by theft, or uishones 

misappropriation or conversion, then the same period is allowed to be 

calculated from; when the disseizor first learns in whose possession it is. 

It then follows that upon the expiration of these periods the person in 

possession would acquire an indefeasible title against the whole world. 

I^ut if he have come by the property dishonestly, he does not acquire it 

x* as to be out of the reach of the criminal law, and upon conviction the 

Court mav “ make such order as it thinks fit for the disposal of the 
•- 

pn >perty.< 6) 

17 . In the case o' casements, the right to the advantage can be 
acquired by its uninterrupted enjoymeut for twenty years, unless the 
servient tenement belongs to the Government, in which case the right is 
subject to the rule of sixty years.( 7 * > 

,i 1 * 

18 . Thirdly, property may be acquired by accession, that is, where 

. to a thing already owned by somebody something else- 

(m) ccession. not before owned by him is added and united, either by 

the forces of Nature, or by the act of man. The doctrine of property so 
acquired is grounded on the right or occupancy, and is derived from the 
Homan law by which accessions were held to belong to the principal.(®) 
Thus the brood of tame and domestic animals belongs to the owner of the 
dame or mother according to the maxim —juntas sequitur vent rein / 9 > and 
if our horse gets my mare with foal, the foal is not your property but 
inine.’'< 10 > Similarly it has been laid down by Coke that which is the 
accessory or incident does not lead but follows its principal/ 11 ) that is, while 
the incident passes by the grant of the principal, the principal does not 
pass by the grant of the incident. In the case of innruoveable property, 
the rule is the same. Thus if an island is formed in the middle of a river 
by the deposit of suit, it belongs to the owners of the opposite shores, hut 
if it be nearer to one bank than the other, then it would belong to him 


(1) Padajirav v. Jfamrav , 13 B. 160. 

(2) Bn inch under v. Madho Kumuri . 
12 C. 480 (494), P.C.; l)urga v. Shambhu. 
k A. 86 (91). 

(3) Meer (Jsodoollnh v. Beeby Imanum. 
1 M. I. A., 19 ; linmalakshamma v. 
Pmnunuu, 9 M. 482, P.C. 

(4) Art. 48, Soli. 11, Indian Limitation 
Act (IX of 1908). 

(5) lb.. Art, 48. 

(6) S. 517, Code of Criminal Procedure 
(Act V of 1898). 

(7) »S. 15, Indian Basements Act (V of 

1x82). 


(8) “ Acce?sii> cedit principal!,” (‘‘Ac¬ 
cessions follows the principal " “ Access^ 
orius sequitur naturam sui principalis. 

C‘ An accession follows the nature of its 
principal.”) Justinian Bk.. 3. 139. 

(9) “ The offspring follows the mother. 

(10) In Latin, “Si equam meam equus 
tuus preoeguantem fecerit non est tuurn 
sed meum quod natum est.” Braokton* 
Bk., II, Ch. 2 s. 3 ; see Digest. Bk. 2, Clw 
19. s. 13. 

(11) Co. Litt., 152. *• Accessorium noi» 

ducit, sed sequitur suum principale. 
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who is the proprietor of the nearest shore. But in the case of a new 
island rising in the sea it would according to the Civil Law belong to the 
first occupant; but according to the English law. as stated by Black-done, 
to the Crown. But on this point the authorities are by no means 
unanimous, and the better opinion seems to be that as the four seas belong 
to no one, the first occupant and not the Crown should have the newly 
formed landd 1 * And as to lands gained from the sea. either by alluvial 
deposits, by the washing up of land and earth so us in time to make terra 
firm x a, or by dereliction, as when the sea shrinks back below the usual 
watermark, the law is held to be, that if the accretion be made by small 
and imperceptible degrees, it shall go to the owner of the land adjoining; 
for dc minimis non carat lex ,( 2 > and besides these owners being often losers 
by the breaking in of the sea, or at charges to keep it out. the accretion 
must be regarded as a recompense for such possible charge or loss. On a 
similar principle if a river running between two estates encroaches imper¬ 
ceptibly, upon the one, the owner thereof has no remedy; but it the 
encroachment was the result of a sudden change, as brought about by a 
violent flood, and thereby the loss has been occasioned, he is then allowed 
to take what the river may have left in any other place by way of 
recompense. 

19. As regards accessions made by man. the rule laid down in the 

Civil law was contained in the maxim Quicquid plantatur solo solo cedit (3) 
that is, fixtures and other artificial accessions were regarded as incidents of 
the property from which they were not allowed to be dissevered. This was no 
doubt an equitable rule so long as the accession bore no important relation 
to the. principal. But as society progressed, and tenants, for the more 
convenient or luxurious occupation of the property demised to them, 
affixed valuable and expensive articles to it. the injustice of denying the 
tenant the right to remove them at his pleasure, and deeming such thing; 
practically forfeited to the owner of the land by the mere act of annexa¬ 
tion became apparent; the rule had then to be abandoned, and the Courts 
felt equitably bound to allow the person who had gone to the cost of 
annexing the fixtures to disannex and remove them. But to allow this in 
all cases would naturally be inequitable. Eor if a trespasser who has no 
right to enter upon the'land of another, encroaches upon it and puts up 
erections thereon, the wrong-doer could not he allowed to remove them. 
Ho was therefore required to surrender up the hind together with <h • 
annexations. But if he had put them up in a good faith believing that 
be was entitled to the land, the rule was relaxed and a hona fide holder 

was allowed to remove what he had placed innocently upon the land, or 

at least to receive adequate compensation for it. And this is now the 
law ns enacted by the Transfer of Property Act.< 4) 

20 . The fourth mode of acquisition is by alienations inter vivos. 

. Property would have had little value to man if his rights 

Propert r4n5 * er °* therein were only personal to himself. Indeed, the 

p system, bv which the actual occupant was allowed to bo 

itw proprietor so long ns he held it, was one, only suited to the rudimentary 
K l»ge of civilization. As therefore society grow it was found that wha>- 
fver became inconvenient or useless to one man. was highly convenient 

(1) Bohan v. Natyu, 2 B. 18 (20). (3) “ Whatever is affixed to the soil 

(2) “The law does not. concern itself belongs to the Crown.” 

about trifles.” Cro. Eliz.. 353. (4) 8s. 51. 108 (h). 
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an»l useful to another, and thus mutual convenience introduced commercial 
traffic, and the reciprocal transfer of property. Then, again, an owner 
would naturally desire that the property which he had acquired, and for 
which, it may have been, his wife and children have had to work, should 
devolve upon them on his death. Such a course would be equally dictated 
ty rea Son and policy, for if it wen- otherwise, the death of each proprietor 
would have been productive of endless disturbances. The assurance which 
a man feels that his property U transferable and transmittable prompts 

, - m ° ,l( : l<m : knows that the reward of his services will not die with 

himself, but be transmitted to those with whom he is connected by the 

wifn^t an<1 r V'‘ OSt i t0 n ° r affect,on - A mau ’ s wife and children are usually 

A n ' Up °, n " hi ? h th °y generally take possession of all his 
and thusit wi 'V' 1 th f- v possess an advantage over strangers, 

b 0 m und r l»; ^ '*• ,n P r,niltm ‘ (hx y s - 0,1 f } dlure of issue a man's servants 

1 I d al, T; (1 lo 1,0 hiR heiw being immediately on the 

•x man’s rel-iti n" r V I 1 V :l11 cmise * contributed to constitute 

to hilt, V s naturaI he,rs < liberty had necessarily to be left 

• .. , course of devolution at his pleasure. For to enact 

rirndiieHv 1 * * t ""i ^ *‘ lc ^ ess * on would have been in some cases as much 

nrm 'rK L° V ,‘ ! ' s ,f . th '' man had onl . v « transient dominion over his 

the effeef f ," as tried ' it was'found to have had 

of dome V f n ’j‘ kln! ? tho hu ' rs disobedient, and it was otherwise productive 

the nee ‘ unha,> P mpss - Several modification of the original rule became 

reformer 7' A"* are to ° varied and complicated to bo here even 

count™ " i f0r th V y f ° rm a dlstlnct branch of the personal law of each 
untry and are onl.v remotely connected with the transfer of property. 

21. Another mode of acquisition, but open only to the sovereign 
(v) Forfeiture. power, is by forfeiture and escheat. Forfeiture mav be 

incurred in several ways. An offender who has been 

foAfe!m,T t f °V' hem0US , A? 0 " 0 , 0 , nla - v losp a11 his Property which mav be 
I* * . . . . Persons guilty of treason, or of waging, or 

nertv 'i A,uT| 7 Ur Ki "« ure liable to forfeit all their pro- 

nrenamtlo,^ ' per T" ''omnntting depredation, or making a 

rTw JtliTr^n' ? n * ho territories of a power in alliance 
...i' t 1 J u ' ,s kable to the same penalty.( 4 > Persons against 

thiil nrnnertTfl , hepn ‘ ssued f °r appearance are also liable to have 
after a nrocl V'' C< - *° PTOVe mment if they do not present themselves 
Csvde of f’rindnn°"p 1SSU A nc ® ordm ,S to the terms of section 87 of the 
mhiec.t to X' nm ? rocod,,, '‘' ' 5 . An attachment so made is, however. 

i * proMsion of section 89. and mav be- set aside if the party 

thrattaduTumT^ Tn r”" " F™* ° f tw ° ***** and shows cause against 
hostilitv to th r llnxos of war or of rebellion, persons convicted of open 

q °3 VorMt °'T meDt T sub jccted to tFe penalty of death to which 

offender (6)° r ^\ «*' r 11 °P ro f ^ '^d effects, real and personal of the 

in or hv •mr fn'' ,,c k ,n . ent * ,r forfeiture once made cannot be questioned 

detailed (7) P Urt ‘ * ub £ ct certain reservations which need not be here 
detailed.(7) Persons dealt with under the Arms Act. Treasure Trove Act 

a^d_several other Penal Acts are liable to the penalty of forfeiture of the 


2 Black. Comm.. 12 
(2) Sr. 01. 02. 121. 122. 120, Indian 
Penal Code (Ac 1 XLVof 1860). 

CU Indian Penal Coda (Act XT A’ of I860). 
« 121 . 

(4) Jh.. a. 120. 


(•*») Sa. 87. 88. Code of Criminal Procedure 
(Act XV of 1898). 

ffi) Ben. Rep. X of 1804: Mad. R«K- 
VII of 1808. 

(7) See Act TX of 1859. 
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things in respect of which they have committed offences. Forfeiture for 
treason or felony was also the law in England, but it has been now 
abolished/ 1 2 ) 


22. The law of escheat is properly a branch of the law of succession 
(vi) Escheat by which the property of the intestate and without heir 

vests in the Crown— Quod nullius csf, cst dft-mini regis.W 
The term “ escheat ” which literally means “ falling back ” originated 
with the Feudal law, by which every grant being made by the feudal lord 
reverted to him upon failure of heir. In England all lands were and are 
still supposed to be held from the sovereign as the lord paramount, who is 
thus entitled to the reversion as the uliimus lucres upon the failure, natural 
or legal, of the intestate tenant’s family. 


23. “ The last consequence ” wrote Blackstone. “ of .tenure in chivalry 

was escheat; which is the determination of the tenure or dissolution of the 
natural bond between tin* lord and tenant, from the extinction of the blood 


of the latter by either natural or civil means: if lie died without heirs of 
his blood, or if his blood was corrupted and stained by commission of 
treason or felony; whereby every inheritable quality was entirely blotted 
out and abolished. In such cases the land escheated, or fell back, to the 
lord of the fee/ 3 ) that is, the tenure was determined by breach of tin* 
original condition, expressed or implied in the feudal donation. In the one 
case, there were no heirs subsisting of the. blood of the first feudatory or 
purchaser, to whose heirs alone the grant of the feud extended; in the other, 
the tenant, by perpetrating an atrocious crime, shewed that he was no 
longer to be trusted as a vassal, having forgotten his duty ns a subject; 
and therefore forfeited, his feud, which he held under the implied condition 
that he should not turn a traitor or a felon, the consequence of which in 
both cases was, that the gift, being determined, resulted back to the lord 
who gave it.”( 4 5 > In England escheat as the result of an attainder has 
been now abolished ;< 6 7 ) but upon failure of heirs, the property there still 
escheats to the lord of the fee, subject to the King's superior rights of 
forfeiture. In this country the doctrine of escheat was well recognized 
from very ancient times. Thus it is laid down in the Mitakshara< 6) that 
except the property of the Brahmin, which can never escheat to the King/ 7 ' 
the property of the three remaining classes escheats to the King on failure 
of all heirs. The estate of a Brahmin must upon failure of heirs be made 
over to a Brahmin, “otherwise the King is tainted with sin.’’( 8) The 
passage has been, however, interpreted by the Privy Council to mean that 
the King is not precluded from taking the property, but that he is to take 
it subject to the duty, which he cannot neglect without sin, of disposing 
of it at his discretion amongst Brahmins/ 9 ' The result of this decision is 
that the estate of a Hindu, of whatever caste, is subject to the law of 
escheat in favour of the sovereign power in India. But the Privy Council 
expressly refrained from deciding whether in the case of a Brahmin the 
Crown would take absolutely or only upon trust. “ It. is unnecessary to 


(1) 83 Sc 34 Viet. C. 13. 

(2) i4 That which belong* to no ono 
wlonga to the Crown 

(3) Co. Litt., 13. 

(*) 2 Black. Comm., 72. 73. 

(5) 33 Sc 34 Viet., C. 23. 

(0) Mitakshara, Ch. 11, s. VII. $§. 1—0. 
vv ”® ro jn all the earlier law givers are cited. 

(7) " The proporty of a Brahmin shall 


never bo taken by-thc king ; this is a fixed 
law. Mnnu ft, 18ft cited in Mitakshnrn. 
cli. II. h. 7. s. 5. Narada. cited in Mitak- 
shara. eh. II. s. VII. s. 5. 

(8) This is cited in the Mitakshnrn ns 
from Nnrada (Ch. II. s. VII, s. 5). but the 
passage, occurs nowhere in the Institute. 

(ft) The Collector of Muntilipatam vs 
Cnxnlay K M. I. A., .">00'(r>23) 
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decide," their Lordships observed, " whether the duty imposed upon the 
King is one of imperfect obligation, or a positive trust affecting the property 
in his hands, or whether, if a trust it is or is not one incapable of enforce¬ 
ment by reason of the uncertainty of its objects. "O There can be no 
doubt, however, that where the Crown succeeds by escheat, its position 
is that of an heir, and that therefore it takes the property subject to all 
the equities subsisting at the time. An estate so taken is subject to the 
trusts and charges if any, previously affecting the estate." 


24. And similarly if the Crown succeeds to the estate of a Hindu 
widow, only empowered to alienate for legal necessity, it follows that it 
must possess the same power which an heir would have had of protecting 
its interests by impeaching any authorized alienation by the widow.< 2) 
And so if the Crown took the estate charged with any burthen, as . for 
example of a mortgage, it must discharge the burthen like any other heird 3) 
The Crown claiming by escheat against a party in possession, is bound to 
show that the last proprietor died without heirs, and that escheat had 
been thereby occasioned. In order to succeed the Government cannot set 
up any jus tcrtii. since it claims as the last heir and must make good its 
own title, as against the person in possession who is entitled to defend it, 
not only by proof of his own title, but by setting up any jus terfii that may 
exist.< 4 > It may forfeit its right otherwise good, by waiver, or recognition 
of another person as an h<*ird 5) The rule as to escheat in respect of persons 
governed by the Indian Succession Act is embodied in section 28,( 6 > and 
the procedure applicable to such cases is prescribed in the Administrator- 
General’s Act.O 


25. There is some similarity between forfeiture and escheat, but the 
two modes of acquisitions are radically different, since while forfeiture is 
a penalty for a crime personal to the offender, of which the crown is entitled 
to take advantage by virtue of its prerogative, escheat results from, tenure 
only and arises from an obstruction in the course of descent. So while 
forfeiture affects the rents and profits only, escheat operates on the 
inheritance. 


26. Another mode of acquisition, also the sole prerogative of the 

(vii) Taxes, etc. . sovere ‘? n P°wer, is by the levying of taxes and tolls upon 
. ' subjects. All these sources of revenue constitute the 

-domain or patrimony of the State. 


27. Lastly must be added the acquisition of property by the right of 
(viii) Conquest conquest which has played no unimportant a part in the 

history of the English constitution. Indeed, it is to the 
conquests of William the Conqueror that England owes the introduction of 
the military organization of feudalism. No doubt feudalism before the 
conquest was not unknown in England for the “ thegns ” and “ com- 
panions,’ attached to the Saxon King’s war-band were bound to him by 
military service, as their tenants were in their turn bound to them by o 


(It lb., p. 524. 

(2) Th/i Collector of Mwiulipa*am v. 
Cavalay, 8 M. I. A., 550 (553). 

(3) Cavaly v. The Collector of Masulipa- 
tain, 1 M.I.A., 619 ; Muxnad v. The Collector 
of Malabar, 10 M. 189. 

(4) Girdhary Lull v. Bengal, 12 M.I.A., 
448 (4G9) ; s. c. in High Court, Government 


v. Girdhari Loll, 4 W.R., 13. 

(5) Collector of Madura v. Veeracamoo, 
9 M.I.A., 446 ; Churaghan v. Hurbans, 7 
N.W.P.C.R., 213 ; Malnan v. Purushutama 

12 M. 287. 

(6) Act X of 1865. 

(7) Act II of 1874 ; see ss. 16, 62. 
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similar process of subinfeudation. But the stubborn resistance William 
had met forced him to order wholesale confiscation of the soil and redistri¬ 
bute it amongst his own followers on the sole condition of military service 
at the royal call. These latter in turn created under-tenures on the 
same terms, and a whole army was by this means raised ready at any 
moment to rally in response to the royal command. In this country, too, 
a large area of land was similarly distributed from time to time by the 
English conquerors, but it is at least exceedingly doubtful if the conditions 
upon the grants initially made can now be enforced. Anyhow, both in this 
country as well as in England, the grants so made were perpetual being 
descendible to the grantee and his heirs for ever. 

28. Simultaneously with the growth of the notion of property and 
the diversified modes of its acquisition which have been noticed in the 
foregoing pages, there have grown up also the different modes or grades- 
of property or interests which have now come to be included in the term 
in its wider acceptation. 

29. A priori a man who is the absolute owner of a thing is free to use 

Absolute property. ^ as P^ ease s. For instance, a proprietor of land may 

put up any erections thereon, although they may be 
obnoxious to his neighbours. He may mine in it and thereby injure the 
neighbouring lands. But here again, the rights of the individual are 
subordinated to the rights of the Society: “ This sword is mine in full 
property, but plenary as this property is as to thousand uses, I may not 
use it in wounding my neighbour, nor cutting his clothes : I may not wave 
it as a signal of insurrection against the Government. If I am a minor 
or a maniac it may be taken from me, for fear that T should injure myself. 

absolute and unlimited right over any object of property would be the 
nght to commit nearly every crime. If I had such a right over the stick 
I am about to cut, I might employ it as a mace to knock down the pas¬ 
sengers, or I might convert it into a sceptre as an emblem of royalty or 
into an idol to offend the national religion.”d) The fact that a man is an 
absolute owner of a thing must not therefore be understood to entitle him 
'ru USG ^ ^ le d e tri*nent of another man. himself, or of the public. 
These salutary limitations were expressed in the maxims, sic utere tuo ut 
nlienum non l(cdase&) #/Y utere tuo ut rem publico in nondredas,^) and sic 
utere tuo semet ut ipsum non UcdasS 4 > 

30. Similarly, when it is said that the Crown i< the lord of the wastes 
oi" even of the high seas, the right of dominion is subject to the necessary 
Mollification that it is subject to the rights of the subject. So when, as is 
generally the case, the soil of the shore is in the Crown, the rights of the 
public in the sea or tidal water, e.g., to fishery or navigation, are natural 
nghts accruing to them as cestuis quo trustent in possession ; but when a 
private individual holds the shore, such of these rights ns remain to the 
public have become, strictly speaking, “ easements. ”< 5 > 


fjP Bontham's Principles of the Civil 
» ode (Bowring’s Ed.). Vol. I pp. 313, 314 

^V*v» 

(2) “ Enjoy your own property in such 
a m anner as not to injure the rights of 
another.” See Jeffrie* v. Williams, fi 
Exch., 707. 


(3) “ Enjoy vour own property in such 
a manner as not to injure the rights of the 
public.’* 

(4) “ Enjoy your own property in sue b 
manner as not to injure yourself. 

(5) Babnn v. Xatju. 2 (\ 10 (50) 
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31. An absolute property means a right indefinite in user, unlimited 

in duration (that is, capable of going over to a series of 
Its incidents. successors a6 intcstato which may possibly last for ever), 

and alienable by the actual owner from every successor who in default of 
alienation by him might take the right/ 1 ) Of all these attributes the power 
of alienation from every possible successor is the essence of absolute property . 
But such a right as has been seen above does not exist, for however unquali¬ 
fied an owner a man may be of his property, he could not by any alienation 
of his own affect the interests or at least the lord of the fee or the king. 
Even apart from the law of escheat, the State or Sovereign Government must 
be presumed to have a right to all things within its territory, or is absolutely 
and without restriction the proprietor or dominus thereof. For the State is 
not restrained by positive law, and since property is the creature of law, it 
follows that the State is under no obligation to abstain from dealing with all 
things within its territory at its own pleasure and discretion. In this sense 
all things are absolute property of the sovereign power, and in this sense 
absolute property pre-eminently so-called, or dominium , or, jus in re propria 
is understood in the Civil and English law/ 21 But of the things which 
belong to the State, there are some which it reserves to itself, and some the 
enjoyment or use of which it leaves or concedes to determinate private 
persons: to those which it. reserves it to itself, the term res publicoe is 
commonly confined: those, the enjoyment or use of which leaves 
or concedes to determinate private persons, are commonly called 
res private p. But there are some over which while the State 
does not confer any rights to determinate . private persons, still 
which it allows them the use of; such for example, as public ways, 
public rivers, the sea, etc., which though falling into the category of res 
publicce are more appropriately designated res communes. 

32. With regard to res privairc, that is to say, things the use or enjoy¬ 
ment of which is left or conceded to determinate private persons, but of 
which the State is the ultimate owner, it is dear that they may be left or 
granted to various persons with various restrictions both in respect of user 
and in respect of time. These are properly rights or jura in re aliena, or 
servitudes, carved out of another estate having a reversion expectant upon 
it. 


33. These rights constitute property in its wider sense, and it is partly 
in this sense that it has been used in some of the Indian Acts, as for example, 
the Indian Registration Act. Such property may consist in the possession 
of rights so great as to approach an absolute property (and which for con¬ 
venience sake has been designated “ absolute property ” in its wider sense), 
or it may, on the other hand, consist of the enjoyment of rights so little as 
almost to amount, to a license. 


34. Then. 

Glassification ol 
property. 


again, such rights may be present or vested, or only future 
or contingent. The limitations or restrictions to the power 
of user may vary to infinity. They are not capable of exact 
circumscription or exhaustive definition. But the limita¬ 


tions or restrictions vary in degree according as the property is moveable or 
immoveable. And this then is the natural division of property adopted 


(11 2 Austin’s Jurisprudence, pp. 865, 866 2 Austin’s Jurisprudenc e. 871. 

(2) Tliibaut. Verseche TT. p. 85 et seq ; 
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35. Of immoveable property then it may be generally said that its 

Immoveable Proprietor has an indefinite power of user. This power 
property, cannot be exactly circumscribed or defined, but it is by 

duties as conflict with ov‘' S und »“>«««». limited by such of lus 

mav i f th pro tan, ° supersede lus right of user. These duties 

of L estate :« K * 7 e / 0 ’r ° f " r Ut ‘'“ Ct as " l,ere ^e holder is in possession 
power of use, T d ? U a i 0t ‘A"° ther “ nd superior estate, in which case, Ins 

proprietor or the lm ed i by - he SUp f io1 ' rights of the reversioner or superior 
of a sovere^n n '' imposcd >>.' 1h " ■ in which case, they are creations 
“ ear tW l ! P ° Wer - 1 °‘' ,ns, ““ w - if A is ‘he proprietor of a house, it is 

aleLe hisrioh?' V f USe “ ‘”. tt variet > of «'».«- But if he has taken it on 
In anv case W ° f - 1 T r . 1S « lrcu mBcribed by the superior rights of the lessor. 

safety of neiehb °°i “Jl®"’ lmi to set il on fil 'e so ns to jeopardise the 
destroy the o 8hb l r mg u b , U,ldmgS ’ nor reconstruct it in such a way as to 
ame mason T P ° rt V '' h ‘ e!l “ yUld ‘"' t(> i,B neighbour. Then, again"for the 
that behalf Vi* °' v " er . eonnot prevent a public officer duly empowered in 
apprehending entering thereon for the purpose of making a search or 
n Hindu hi? vi rhi ff< ! nd< ,' 1 \ I'‘istly. if the house lie ancestral and the owner 

scribed by the ,V ht ’“f !i"‘ , rt '. s P‘' ct to "* vr and duration are further circum- 
UR i„„ "5 h t tK . of ‘l’" bell's or co-parceners who may restrain him from 

that" to ‘h^ detriment of then- interests. Thus then when it is said 

point P nf P U- t,V de P° ,es 11 r,Rht indefinite in point of user and unrestricted in 
1 disposition, such a right must be understood to he subjeet to all 

of duration S " ? ” nr res .‘ r j° tions ' Similarly no property is unlimited in point 
with it m'f "? nRld C1 IP ? x ' s< beyond the lifetime of the person invested 
death of Y" !". th ? n nupbed by calling property unlimited is, that on the 

intei ,„r' f! "' 1 ,T er , ’!• on bis heirs and I heir heirs ad 

extinction ** B,, e)i devolution has been put an end to by alienation, 
unlimited A ' ° r t V some , other means known to law. The incident of 

tradistinenitr'd " u' V 1 , ‘T elf perf « c . tlv eoiwiRtent with limited as con- 
c«tate ?nfi b r d i fr T aV>R ,° h ' t< ; 0 " neish.p. Thus the holder of an impartible 

duration v f',"*’ ° f P"™*™ 1 "'® h as property of an unlimited 

ation, descen dible to a succession of heirs, but he is not on that account 

oJ) division was also adopted in tlio 

tt?„ e • P° loBn ' Art - 1Bn - In Hindu law 
flUriai l j 18 . lon of Property in curious. It is 
• at * white, mottled nnd black ; 

heimj properly acquired by th© 
too livelihood of his own cast©, by a 

nJT” of an y “ mottled ” boiny 

pronorty acc l uir <** by th© mod© of liveli- 

bv fu the Cust «nox1 below, and “ black” 

• ° mo<lo of livelihood of a cast© two 

»r more decrees lower.— Vi-hnu lviii v. 

* (7 “aorod Books of the East, p. 18ft). 


(2) “ Corporeal hereditaments.” ore such 
as affect the senses much as may be seen 
and handled by the body ; “ incorporeal ” 
are not the object of sensation, can neither 
be seen nor handled, are creatures of the 
mind, nnd exist only in contemplation 
Land, pastures, woods, cattle, nr© examples 
of the former, nnd advowsons. tithes com 
inons ways, offices, dignities, franchises, 
oorodies or pensions, annuities, and rents 
are examples of the latter. 
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its absolute owner. His rights are not unrestricted in point of disposition, 
.and his power of user is necessarily very limited. Then again, it is possible 
to combine the largest power of user and disposition with only limited 
duration as if the donor might transfer his whole interest to the donee with 
the largest power of user and disposition, but with a proviso against succes¬ 
sion by the donee’s heirs. 

36. Then again, when it is said that property is a right unrestricted in 
point of disposition, it is no douK true that the owner of absolute pro¬ 
perty,—e.g., the State has such a right, but when the term is used in its 

wider sense as denoting the highest form of rights which a subject is capable 
of holding, the term is subject to necessary legal restrictions. Thus for 
•example, an absolute private owner cannot dispose of his interest in the 
property so as to violate the rule against perpetuity or the provisions of 
section 18 of the Act. (1) 2 Similarly public policy demands that a disposition 
which contravenes the provisions as to Us pendens contained in section .V2 

should not be permitted. All these restrictions will have to be considered 

more in detail later on. 


37. 


Transfer 

property. 


of 


From the brief review of the history of property given in the 
foregoing pages it will be readily seen that the only mode 
of acquisition now possible is that by alienation or transfer. 
The history of the Law of Transfer is from its very nature 
fraught with many complications and difficulties. For as the right of user 
is susceptible of infinite variety and is capable of unlimited division—each 
fraction of the right being capable of being vested in a separate individual 
and divested upon the happening of the contingencies which may be 
stipulated for. it follows that the rules governing transfers must necessarily 
be complex. In England, the Law of Transfer is the result of gradual 
growth. Indeed, at first the very right was not conceded. In course of 
time, however, while the right had to be conceded, it was subjected to many 
restrictions and limitations. Indeed, even up to date the law in this respect 
is not there uniform. For while in and about the centres of commerce, as 
for example Middlesex, many of the restrictions have had to be swept away, 
in the backward countries of England there exist up to day customs and 
modes of transfer which more savour of the days of feudalism than of the 
twentieth centurv. 

38. Similarly in this country the history of transfer has had to pass 
through a varied and chequered state of existence. Under the old Hindu 
rule the power of transfer of property was regarded as a natural incident of 
full ownership.< 2 > Land passes " it is stated in the Mitakshara “ by six 
formalities; by consent of the townsmen, of kinsmen, of neighbours and of 
heirs, and by gift of gold and wafer.” Consent of townsmen is required for 
the publicity of the transaction, but the transaction is not valid for want of 
such a consent. The approbation of neighbours serves to obviate any 
dispute as to boundary. The consent of kinsmen and heirs is naturally 
required in a community where joint family system is the rule, and 
individual property only Hie exception. 

39. Sale as such does not appear to have been permitted in archaic 
Hindu society, but gifts were highly commended:—“ Both he who accepts 

(1) See § 315, post. 

(2) Anonymous writer cited in Mitakshara, Oh. I s. 2, §§ 31, 32. 
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Jand, and he who gives it, or performers of a holy deed, and shall go to a 
region of bliss, CD and “ if a sale must be made, it should be conducted for 
the transfer of immoveable property, in the form of gift delivering it with 
gold and water to ratify the donation. ”(2) Under the Muhammadan rule 
transfers were permitted, but it must needs have been accompanied b\ 
possession. The transfer of possession was, indeed, in all ages essential. 
Possession is the badge of ownership and invests the fact with notorietv 
that a transfer has taken piace. As will be seen later on, although 
registration has in many cases taken the place of possession, possession still 
•continues to be a most important overt act by which a transfer of ownership 

is witnessed. No other formalities appear to have been enjoined i.» 
•effectuate a transfer. 

40. If any dispute arose between the parties, it was referred to the 

Decline and fall l m '‘ ch, 'U a [ ' vhich settled ft according to its own lights, 
of the village com- * n< *eed, existence and growth of village communities 
inanities. this country to whose ultimate arbitrament the 

disputants referred their controversies was a predominant 
factor in regulating the transfer of property. “ The village communities.” 
writes Sir Henry Maine, “ is in India itself the source of land-law which, 
m bulk at all events, may be not unfairly compared with the real property 
law of England. This law defines the relations to one another of the various 
sections of the group and of the group itself to the Government, to other 
village communities, and to certain persons who claim rights over it. ” 2 (3) 
But the village communities were not wholly independent of the codified 
01 tribal and traditional law. But each cases as it arose was deliberated 
upon and decided in accordance with well-known albeit unwritten canons of 
which the village elders were regarded as the natural custodians. These 
■communities naturally wielded vast influence over village economy, and 
have continued to live in spite of the change of Governments, and the change 
of policy that waited upon its train. The establishment of the British 
power in India has been, however, followed bv a decline of these com¬ 
munities as independent centres of political life, which is sometimes 
regretted but was plainly inevitable. 

41. In providing for the growth of society as a whole, and favouring 

Its causes. individual enterprise, the Government had to limit the 

authority once exercised by the small communities, and 
•once the necessary stay of their corporate existence, but which became in 
the presence of a higher organization a means only of isolation and 
? struction. Restricted in its power to enforce rules by the predominating 
influence of the ubiquitous “ Sarknr,” the village assembly soon lost the 
capacity to invent them. It ceased to be an effective organ alike of the public 
strength and of the public will. This atrophy in its turn necessitated an in¬ 
creased energy on the part of the Government and centralized legislation took 
the place of customary law, as it alone could provide for the extended rela¬ 
tions springing from a freer and wider-ranging activity. As a community 
tidvances, the extension of its territory, the separation of employment-;, tie- 
multiplied forms of individual development, enfeeble the common conscious¬ 
ness of legal right which made its earlier law. In the subordinate 
aggregations which form towns and villages ns in those divisions of the people 


(1) Rrahma Vaivarta cited in Mitakshara 
I. a. II, § 32. 


(2) 77,.. $ 32. 

(3) “ Village Communities,” p. is, 
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which compose different classes, a unity of feeling springing from local 
neighbourhood, similar pursuits or identity of moral tendency still gives 
birth from a contact, with new circumstances, to usages whose fitness is 
recognized and causes their reception as rules of custom. In the wider 
sphere of general law the requisite developments have to be effected by 
scientific evolution from the earlier established principles insens.bly modified 
by the medium in which courts and jurists work, or by positive legislation 
on the part of the sovereign authority. '1 he capacity for a spontaneous 
development of law in the people wanes as the facts to be regulated grow 
more complex. A sense of comparative imbecility in the presence of the 
more definite and palpable embodiment of the public force deprives its law- 
creative faculty of liveliness and vigour. The cloudy suggestions which come 
from this source encounter as to all the great interests of society the clear- 
cut provisions of a written law. New ideas grow up, new discoveries are 
made, giving rise to new institutions, fashions and employments. As 
individualism and independence of action have meanwhile become possible 
and prevalent which submit to no control less powerful than that of the 
whole State, it is then the legislature alone which can pronounce the doom 
of effete laws and perform a work of reconstruction answering to the spirit 
and needs of each successive generation. 

42. At first when this necessity arose, and there was no systematized 

enactment bearing the imprimatur of the sovereign power, 
Necessity lor recourse was instinctively had to the English law as it 
c ca ion, furnished the requisite and ready solutions, and its 

decisions once admitted in a tew cases exacted conformity throughout a 
wide area to the principles on which they rested in order to preserve a 
semblance of uniformity or at least to prevent obvious and glaring con¬ 
tradictions. And this was naturally to be expected of Judges who by 
nationality, education and associations were English aud as such only 
familiar with the lore of the Reports. The courts were no doubt directed 
to follow no particular system of law, hut were to regulate their decisions 
in accordance with “ justice, equity, aud good conscience,” but these com¬ 
prehensive words could convey to the English Judge no better idea than 
that he was to follow the rules of English real property, which was to him 
the quintessence of wisdom and of justice, equity and good conscience. But 
such a state of affairs naturally engendered uncertainty, and the law became 
a luxury for the rich or a gambling excitement for men on the brink of 
insolvency. Legislature was imperatively called on to regulate the new 
development on a rational appreciation of the principles to be adopted or 
rejected, of the forms in which they should he grouped, and of the proper 
place of each greater chapter in the general system of law. A code, in 
short, had become necessary in order to prevent the endless litigation, the 
ruinous losses, the manifold embarrassments and the discouragements to 
traffic and enterprise which would attend the slow formation of a complete 
body of law by the wasteful process of natural selection. Such a code to be 
useful, must be a work of cautious discrimination as well as of organization. 

43. “ The principles,” wrote the Law Commissioners to whom the 

Act was referred for opinion, " which we attempt to introduce 
Principle ol codi- in our legislation and especially in a Code, should be 
Rcation. comparatively few, carefully chosen and thoroughly 

approved. They should be cast in a form as far as possible resembling that 
of rules already aocopted or appearing as the logical outcome of already 
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recognized doctrines. The new law would thus link itself naturally to the 
law previously existing, blend with it imperceptibly, and form a basis lbr •* 
new departure. It is the characteristic of sound and fruitful principles to 
embrace an ever widening mass of details within their operation con¬ 
tradictory rules and reasoning are either modified or perish before them, 
inose principles which in themselves are consistent with the elementary 
facts of human nature are sure as matters progress to be recognized as the 
proper complement of others already accepted. Thus, from step to step a 
logically organized system is formed while by n process of reaction the 
character of the community itself in which tin* process is going on is moulded 
insensibly to a development in which the maximum of its beneficial energy 
can be put forth in the manifold lines of activity which the law leaves 
invitingly open m every direction consistent with the common welfare "(D 
T??. lete embracing all the domains of civil law must relate to 

(0 Public and Political law; (/«) Absolute Rights and Duties; (Hi) Obligations- 
t Property; ( v ) Personal Law; (in) Family Law, and (vii) Succession, cut 
ot which the most marked deficiencies were noticed under heads (ii) and 
(iu), and it was deemed desirable to introduce a short Rill containing the 
positive rules as to rights in the substantive civil law which was sure to 
have the effect of presenting a uniform system of propositions and lules 
applicable to the whole country. “ It is desirable/’ wrote the Law Com¬ 
missioners, “ that the superior Courts should be provided with a uniform 
body of rules applicable to the chief relations of social life, in order that 
inconsistencies and contradiction of decision may he prevented and the great 
difficulty averted which must eventually arise from irreconcilable system 
completely established in different parts of the country. ”(2) Such a law to 
be useful must contain an orderly and systematic arrangement of the rules 
relating to the jural rights and duties of the persons affected by it. 

44* The advantages of codification are now universally recognized. A 
Utility of Codes. COf ^‘ ensures among the individual members of the society 
. * a more intimate acquaintance with their civil rights and 

obligations, tending to increase and facilitate business relations and fo 
promote the natural welfare of the community. It offers great additional 
means of legal education from which a higher standard of professional 
excellence may be expected. Prospectively a Code promises uniformity of 
jurisdiction which contributes to diminish litigation and to add to the 
security and stability of our civil rights. A well-framed Code, should not 
only reduce the necessary hulk of law-libraries, but should focus the wisdom 
and acumen of many learned expositors upon the identical points of con¬ 
struction and detailed development. In such a concourse of intelligence the 
better interpretation, the sounder principle must prevail; and its ultimate 
result is sure to be the diffusion of accurate conceptions of legal problem and 
a rational and effective method of dealing with them. It is needless to 
state that the Hindu mind is from its association naturally trained to an 
intelligent appreciation of a Code. His greatest law-giver, Manu, was the 
author of a Code, which in spite of the ravages of time would still take its 
place amongst the standard Codes of the world. The Emperor Justinian in 
further West strove to produce a Code which is still regarded as an 
ideal Code for the world. The Codes of Napoleon in France and of Frederick 
in Prussia are monuments of wisdom, legal acumen and research. Tn 


(1) Report, § 20. 


(2) Report, § 43. 
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modem time, all civilized countries have attempted at the codification of 
their laws and even in England, whose laws are not yet codified, the 
necessity for codification has been again and again reiterated. The 
advantages of codified law are its symmetry and certainty, and its chief 
drawback is its artificial rigidity. 

45. So far as this country is concerned, it owes its Codes to the 

initiative genius of Lord Macaulay. “ I believe,” he wrote 
Macaulay’s view ih 33, that no country ever stood so much in need of a 
of codification. Code of law as India, and I believe also that never was a 
country in which the want might be so easily supplied.” ” Our principle,” 
he added, ” is simply this—uniformity when you can have it, diversity you 
must have it, but in all cases certainty.” These views were readily 
acceded to by the Parliament, and an Act* 1 * was soon afterwards passed 
appointing a Law Commission in India with the fullest powers to inquire 
and report. This Commission, composed of Lord Macaulay and three 
others, met for the first time in 1834 and employed themselves in preparing 
the draft of a Criminal Code, which was subsequently passed as the Indian 
Penal Code—an exemplary piece of legislation, which for its clearness and 
general excellence stands to this day as the premier enactment of India. 
Another Charter Act* 2 * passed in 1852-53 enabled another Commission under 
the presidency of Sir John Romilly. M. R., to prepare the plan of a new 
system of judicature with drafts of the Code of Criminal* 3 * and Civil* 4 * 
Procedure which were subsequently passed into law in the years 1861 and 
1859 respectively, the Law of Limitation being also the outcome of the year 
last named. In 1861 a third Commission was appointed for the purpose of 
preparing a Code of substantive law on the basis of the laws of England. 
This Commission composed of several eminent jurists under the presidency 
of Sir John Romilly. M. R., did much useful work and issued several 
reports containing the drafts of the proposed legislation. Of these the first 
issued in 1863, contained the draft Succession Act; the second 
issued in 1863, the draft Contract Act: the third issued one year later a 
draft Negotiable Instruments Act, and the two reports issued successively 
in 1868 and 1870 contained a draft Evidence Act, and a draft of the 
Transfer of Property Act. All these drafts were ultimately accepted as 
the models upon which subsequent legislation was founded. 


46. But while the Succession Act and all the other earlier Acts were 
within a year or two passed into law. the draft Transfer of Property Act 

though discussed, reported upon and revised again and 
per^tv^Ul °* ^ r ° a o ain * had to remain in abeyance for a period of twelve 

years before it was enacted in 1882. From the time 
(1870) that it was sent out to this country by the Duke of Argyll, then the 
Secretary of State for India, the Bill may be said to have passed through 
the hands of the ablest jurists of the day. Originally drafted by Sir John 
Romilly, M.R., and the other eminent Commissioners associated with him. 
its chapter on Powers was redrawn by Sir Arthur Hobhouse. then the Law 
Member of the Viceroy’s Council. The draft thus revised was in 1877 
svnt back to England, and in the following April the Government received 
permission to proceed with it. Sir Arthur Hobhouse having however in the 
meantime vacated his office, the draft was entrusted to his successor. 


(1) 3 & 4 YVim. IV. Ch. 85. s. 53. 

(2) 10 & 17 Viet.. C. 05. 


(3) Act XXV of 1801. 

(4) Act VIII of 1850. 
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H, h bt ? ke ®' . wbo subjected it to renewed examination in conjunction 

Mi* Qf ^ then Legislative Secretary, Mr. A. Phillips. In June 1877. 

Mr. Stokes introduced the Bill into the Legislative Council, which in due 

course referred it to a Select Committee, composed of Sir Edward Baxley, 

1 A. Arbuthnot, Mr. Cockerell and Maharaja Jotindro Mohun Tagore to 

whom Mr. (afterwards Sir Charles) Paul, the then Advocate-General and 

Mr (afterwards ^ Sir Griffith) Evans, were subsequently added. In 

-February 1878, the Committee presented a preliminary report stating that 

m revising this important measure, they had been guided by the three 

principles by which the Government of India desired to regulate its policy 

of codification; namely, first, that as little change as possible should be 

made in the existing law, whether established by the Legislature or declared 

by judicial decisions; secondly, that no additions should be made to the law 

which were not either necessary or clearly expedient; and, thirdly that 

interference with contracts fairly made and usages long established was. 

priam facie undesirable. The Bill thus revised was republished and widely 
circulated. 

47. The principal objections taken to the Bill in its second form were. 

Comments on the Sf 8 *’ as a ' vhole - it "’as heterogenous, and secondly 

Bill. that certain parts of it were neither necessary nor 

V\ 111 1 . a £ ■ I ill 1 It . • , was said, for instance, that though the 

It l ° * r Wlth the transfer of property inter vivos by act of parties 

a so ot conditions in wills, and of succession to a deceased person’ 

1 ,-okT? S&1 £ agam ’ thafc the cha P ters dealing respectively with the rights and 

ow ? er ® of hmited interests and with property held by several 
? n b ® Ion g ed rather to the subject of the enjoyment, than to that- of the 
ransfer of property. It was urged that settlements (in the conveyancer's 

°‘‘ the ter ™} WGre hardl y ever made in India; that what are technically 
P° wars were almosb unknown; that the chapters dealing with 
P Si!nf "I 8 c ? rtainl y not necessary and could hardly be said to bo 

+ \- BeSld ? S the matters thus objected to, there were others, such 
as registration and trust, which, it was said, were still more foreign to the 
proper subject of the Bill. e 


., 4 *u‘ ? be Commit,tee felfc the force of the above objections, and they 
said that if the Bill was to go on at all, it must be strictly confined to the 
subject of transfer of property by act of parties, that is, by contract or gift. 

•ft y a ° c 1 0 rdin g 1 y omitted Chapters VII to XII, both inclusive, which dealt 
with settlements, powers, and the other matters noticed above. They added, 
on the margin, references to the reported decisions of the Indian Courts and 
me Judicial Committee which justified the rules contained in the Bill, there¬ 
by disproving the assertion that the Bill would introduce a mass of new 
aw into India. In fact, the Bill hardly introduced any new substantive 
Jaw, and it did not (except in the case of the procedure relating to mort¬ 
gages) displace any existing enactment. To the body of local usages and 
contractual incidents which in India, as in other countries, existed as to the 
transfer of land, the tenderest care was shown by the Bill. Not only was 
local usage expressly saved by section 98, 10G, and 108, but the effect of 
section 2 , clause (a), was to maintain intact the stationary force which the 
Legislature had given to local usage in those two pays de contumcs, the 
I unjab and Oudh; and throughout India all the many incidents of a mort¬ 
gage or a lease, which were not inconsistent with the provisions of th« "Rill 
remained wholly unaffected. ' 
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49 . The Bill was then simultaneously circulated for the third time to 
the Local Governments and referred to a Commission composed of Sir 
Charles Turner, the then Chief Justice of Madras, Mr. Justice West of the 
Bombay High Court, and Mr. Stokes of the Legislative Council. The 
Commission made several amendments both in the wording and substance 
of the Bill, but the important additions were only three. First, they set 
out in full on the face of the Bill, several rules applying to transactions 
between living persons, which in the original draft were only expressed by 
way of reference, mutatis mutandis to certain sections of the Indian Suc¬ 
cession Act dealing with matters, such as election, contingent bequests, 
conditional bequests, and bequests with directions as to application and 
enjoyment, and which, therefore, could never have been applied by un¬ 
professional Judges without risk of serious error. Secondly, they required, 
at the suggestion of Sir Henry Summer Maine, who was a strong advocate 
of the conditional system of a public register of land, a written and 
registered instrument in certain cases of sale, mortgage, lease, exchange, 
and gift of immoveable property. Thirdly, at the suggestion of one of the 
Hindu critics of the Bill, they inserted a chapter on Gifts. The report of 
the Indian Law Commissioners, 1879, was duly communicated to the Select 
Committee which then consisted of Mr. Pitt Kennedy (a very eminent 
master both of English and Irish law), Messrs. Colvin and Stokes, and 
Maharaja Jotindro Mohun Tagore, and they carefully considered it as well 
as the mass of comments on the Bill which had come from all parts of 
India. On the subject of sales, they agreed with Sir Henry Summer 
Maine as to the desirability of rendering the system of transfer of immoveable 
property a system of public records; and they were inclined to go a little 
further in this direction than seemed good to the Law Commissioners. 
Thus, they thought that, in the case of a reversion or other intangible thing, 
though its value might be less than Rs. 100, the transfer should be 
effected only by a registered assurance; they altered section 54 accordingly, 
and this alteration was approved by the Government of India in its 
executive capacity. 

50 . As to mortgages, the Committee agreed with the Law Com¬ 
missioners that registration would not only discourage fraud and facilitate 
investigations of title, but that it would also preclude some difficult 
questions of priority. A majority of them, however, thought that, when 
the principal sum secured was less than Rs. 100 the mortgage-deed need 
not be registered, and they altered the Bill accordingly. A majority of 
them also thought that equitable mortgages by deposit of title-deeds should 
be valid when made in the Pesidency-towns, Rangoon and Karachi.O) This 
too was approved by the Government, of India, and, accordingly, a proviso 
to that effect was added to section 59. Recently, however, the propriety 
of dispensing with registration in the case of mortgages below Rs. 100 
again attracted the notice of the legislature, and the section was amended 
so as to make registration of delivery of possession essential for their 
validity the only exception allowed being where the mortgage is a simple 
one. 

51 . As to leases they all thought that the chapter would be of 
practical use in the case of buildings, gardens, and mines, and they all 

(1) To which Rangoon, Moulmein, Bas- (2) S. 3. Transfer of Property Ainend- 

sein and Akyab were added by an Amend- ment (Act VI of 1904). 
ing Act (Act VI of 1904, s. 4). 
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nomiDai nPU Bot r h' the* C h<mge ° f ?” f 3 ™ 4 */ ‘“' V h ° re proposed "’as almost 
™ ai ; -7°^ the Government of India and the Select Committee 

approved of the proposed requirements of writing and registration in the 

then ° f m hrV tr ?^ SaC u° nS reIatin ff to immoveable property. The Bill was 
It wfl« eP V bllShe ki- 1 u j he . G(lzctic °f India, with the Committee’s third report 

Bu 72)lit “ th0 , L °? 1 Gazettes iu EQ g ,ish -d e-ep? ia 
r'™’’ a . lso in ‘ h ® vernacular languages. About this time the law of 

FuXnrTTI f nd P 5° perty Act<1> " as P laced u P on the legislative anvil in 

franers d of the f «Tl SO ” e , u f fuI hints were borrowed. Indeed, while the 
,'“ ers ,° f t " e Bl 'l repudiated any desire to strike out into a region not 

t had g h ) y be'°Tr re< t' r t0 “ f ? ll J °"' the unsafe guidance of English law, ’’W 
strin E^lil “ Itlmately conceded that “the function of the Bill was to 
residup u" of . a11 was local and historical, and to mould the 

andcmild^p 7 W . hl . C ? Jt , w ? uld be suitabI<? for an Indian population, 

anct could be easily administered by non-professional Judges.”<3> This was 

. !® lnly th | . fo . rm , which the draft had assumed at the time it was ready 

in the P Act e<I th nt0 Tu ? Ut> 2* th f . ori g inal draft only five sections remained 
trnnaL A t ;- the u eSt ¥ d sllffered fro ™ the blue pencil or had undergone 
transformatwns b.eyond recognition. It was then brought up in the Council 

tL Bill h Tr y i 882 ’ b J Ut after pr °' on g ed discussion, P fhe passing of 

Februal ? ive Renter publicity, and on the 17th 

fin oil ^ 18 ? 2, the ? llb T the result of two and ten .Years’ labours—was 
finally placed upon the Indian Statute-book. 


53 . It would be churlish to deny that an Act which had passed through 
Amendments the hands of the ablest lawyers of the day, during the 

’ eighteen years that it has been in force, has not amply 
Gd /1 h ° pe of lfcs s P onsor that the Bill may prove to be a “ systematic 
TJ™** arrangement of the existing law ”(«> regulating the transmission 
r property between living persons. The Act has had since, however, to be 

m f t i? ieS amended . and it cannot be said that even after these amend- 
nents the enactment is altogether free from appreciable defects. The first 
amendment was made three years later—in 1885,—its main object being to 
give a more workable form to the pow-er of exemption which it gave in one 

tn 1.1 1 . 1? r? du ? tory sections of the Act. The effect of the amendment was 
°1 *. 8t 7 ut f_ for ™ cial exemption, local exemptions in regard to sections 
laung to the various modes of transfer,—one or two other amendments 
were also simultaneously made. 


Agnin in 1900 the second Amending Act was passed with the 
result that Chapter VIII relating to actionable claims was entirely recast 

and one or tw^o other verbal alterations w^ere made in the two preliminary 
sections, sections 3 and 6. J 


0) 44 & 45 Viet., C. 41. 

( 2 ) Law Commissioners’ Report, 1879, 

(3) Mr. Stokes* Speech, Proceedings of 


the G.G.’s Legislative Council (see Apendix) 

(4) Mr. Stokes Speech, Proceedings of 
the G. G’s Legislative Council (see Apendix) 
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The last Amending Act, passed in 1904. lias virtually placed mortgages 
on the same level with sales as regards registration, whilst it has introduced 
drastic changes on similar lines as regards leases. This Act was avowedly 
intended to cut the gordian knot of controversy as to the priority of 
registered over unregistered documents. But, while it will, to a certain 
extent certainly accomplish this object, it may be doubted whether the 
hardship it will entail on poor debtors will not more than outweigh any 
good it may do in another direction. The force of a current cannot be 
stemmed by building a wall across it, and it may be gravely doubted 
whether the Legislature was well advised in amending the law in spite of 
the views of the majority of the Select Committee on the question on a 
former occasion (§ 55.) 


55. Another Act passed in 1895, called the Crown Grants Act/ 1 ) had 
the effect of exempting from the operation of the Act all grants and transfers 
made by or on behalf of the Secretary of State for India in Council. 

56. The enactment as it now stands is divided into eight chapters: of 
A -V f mao t * les . e > Chapter I is preliminary and consists of four 

Chap. I. ° ’ scct ions. Section I of the Act defines the extent, and 

* operation of the Act, and while exempting Bombay, the 

Punjab and British Burma from the immediate operation of the Act, 
empowers the several Local Governments to extend the Act to those terri¬ 
tories. Such a power of delegation was at one time doubted, but the point 
has been now settled by the Privy Council/ 2 3 ) In the exercise of this power 
the Act has been extended to Bombay and Rangoon, and it is partially at 
Last about to be extended also to the Punjab, the Government of India 
having decided against the validity of objections regarding the existence of 
locai customs on account of which the enactment was not before extended 
tc that Province. Whether a particular province is or is not placed under 
the jurisdiction of the Act is not very material, since its provisions in so 
far as they enunciate the rules of equity and good conscience have been 
applied even to them by the highest tribunal of the Privy Council. Para* 
p*aphs 5 and 6 are new, and were enacted by Act III of 1885. Their object 
is to exclude the operation of the sections relating to compulsory registration 
from areas where the Registration Act itself is not in force. Section 2 
repeals certain Acts rendered obsolete by the passing of the Act. But since 
the enactment is admittedly fragmentary, it expressly leaves unaffected 

any terms or incidents of any contract or constitution of property which 
are consistent with the provisions of this Act, and are allowed by the law 
for the time being in force." There is also a clause against the retro- 
spectmty of the Act. As it is, this clause was scarcely necessary, since no 
Act can have a retrospective operation unless it is clearly intended so to 
operate: Novo constitutio futuris formbm imponcre debet, non prcctcriis.W 
It is a fundamental rule of English law that no Statute can have retro¬ 
spective operation unless it is expressly and clearly declared to have had that 
effect, ana even m this case, it is not to be construed so as to have a greater 
retrospective operation than its language renders necessary.* 4 ) “ Even in 
construing a section which is to a certain extent retrospective, the maxim 
ought bo be born e in mind as applicable whenever the line, is reached at 

(1) Act XV of 1895. 

(2) E. v. Buvak, 4 C. 127 (182) P. C. 

(3) “ A legislative enactment ought to 

be prospective, and not retrospective, in 


its operation,” 2 Just, 202. 

(4) Per Lindley. L. J., in Laurie v 
Renard, [1892], 3 Ch. 421. 


INTRODUCTION. 


XXIX 


which the words of the section cease to be plain. ”0) Similarly pending 

S* s f s .f re “ ot \° be affected by any change in the law. But when it is said 
that the Act is not retrospective, all that is implied is that it shall not 
operate so as to prejudicially affect vested rights, or the legal character of 
past transactions, or impair contracts already made. It therefore, follows, 
as is the law, that in matters of procedure a new enactment is always 
retrospective, unless there be some good reason against it, as where its 
application would prejudice rights acquired under the old law or would 
involve a breach of faith between the parties. 

57 . The section further excludes from the purview of the Act involun- 

Saving of per- , tra ” sfers save as Provided by section 57, and 

sonal laws. Chapter IV, ^ which apply to all transfers howsoever made 

or effected. The rules of Hindu, Mohamedan or Buddhist 
laws are also saved wherever they collide with the provisions of the Act. 
buch rules it may be stated, are not many and the tendency since the 
passing of the Act has been in the direction of conformity with its provisions 
rather than with the divergent rules therein saved. Section 3 is an import¬ 
ant section and would have to .be carefully studied. It defines certain 
terms used in the Act, and by a recent amendment the definition of “ action¬ 
able claims ” has also been transposed thereto. The reason for the amend- 
ment is stated to be that the term has been used elsewhere in the 
Act. But could it have been forgotten that by the transposition the very 
scheme of the Act has been destroyed? Hitherto the several chapters were 
prefaced by the definition of the particular form of transfer they dealt with, 
ut n°w 4 while this would still hold good as regards the other chapters, 

at on actionable claim has been docked of its corresponding section 
defining the very term “ actionable claim ” which has been buried in the 
interpretation section of the Act. As to the reason given for the change 
it is sufficient to say that if the reason as to the us.e of the term in the 
earfier part of the Act be any reason at all, sections 54, 58, 105, 118 and 
1A2, have no reason to exist where they are, but should have been also trans¬ 
posed to section 3, since these terms are in many places used before thev 
we defined. 


N° attempt has been made in the section to define the terms 
immoveable property,” ” instrument ” and “ registered which are nega- 
lve y described, it being assumed that the terms being well known required 
no definition in the Act. By section 4, the sections which relate to con¬ 
tracts are to be taken as a part of the Indian Contract Act and those 
relating to registration as supplemental to the Indian Registration Act. All 
contracts of transfer would thus be governed by the Contract Act. A con- 
ract according to the Indian Contract Act is an agreement enforceable bv 
raw. Every promise and every set of promises, forming the consideration 
ot each other, is an agreement. A promise in its turn consists of two parts, 
viz., a proposal and its acceptance. When one person signifies to another 
j willingness to do or to abstain from doing anything, with a view to 
obtaining the assent of that other to such act or abstinence, he is said to 
make a proposal. When the person to whom the proposal is made signifies 
his assent thereto, the proposal is said to be accepted. A proposal'’when 
accepted becomes a promise. A contract then is really nothing more than 
a promise. If A say to B buy my land, and B assents to buy it there 


Bow en, L. J.. in Reid v. Reid, 
*11 Ch. D. t 409; Maxwell on the Interpre¬ 


tation of Statutes (3rd Ed.). 298. 
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is a promise to buy on the part of B, and to sell on the part of A, which 
constitutes a contract as between them. Every contract is a promise, but 
every promise is not a contract, for according to the Contract Act, only 
such promises as are enforceable by law are designated contracts. Other 
agreements which are not so enforceable are either “ void ” or “ voidable ” 
contracts according to whether they are wholly unenforceable or are only 
unenforceable at the instance of one of the parties. The word “ contract ” 
is thus used in an arbitrary and conventional sense in the Contract Act, 
as importing only such agreements as are legally enforceable. One great 
requisite of a valid contract is consideration, wdiicli is something done or 
promised, by the promise, at the desire of the promisor. In this respect 
the term is allied to the notion of causa of the Roman Law. “ Considera¬ 
tion,” safd Patterson, J., “ m^ans something which is of some value in 
the eye of the law moving from the plaintiff: it may be some benefit to 
the plaintiff or some detriment to the defendant. ”f 1) A transfer whether 
by sale, exchange, lease, mortgage or assignment would thus, according to 
the Contract Act, be clearly a contract. But a transfer by gift would not 
be a contract, in this sense. No doubt in a gift as in a contract, there are 
two consensual minds both directed towards the same object, but in a gift 
the donor or donee makes no promise, and there is no consideration in the 
sense the term is strictly used in the Contract Act. Thus then with the 
exception of gifts which do not fall into the category of a contract, all other 
transfers belong legitimately to the domain of contracts, by the law’ of 
which they are declared by the section to be governed. 

59. Chapter II consists of 49 sections and is divided into two parts- 
0ha n the first part containing rules as to the transfer of property 

ap ' * generally whether moveable or immoveable, and the 

second part relating solely to immoveable property. The Chapter starts 

with the definition of “ Transfer of Property ” without defining “ Property ” 

as has been noticed before. The term transfer of property is used to denote 

an act by which a living person conveys property, in present or in future, 

to one or more living persons, or to himself and one or more other living 

persons, lhere can then be no transfer without at least one other person. 

A person cannot transfer a property to himself alone. The very Act implies 

that the person called the transferor divests himself of his rights which are 

invested by him in the person called the transferee. These investitive and 

divestitive acts constitute a ‘ transfer.” Taken in this large sense transfer 

of property to a person yet unborn would be “ transfer,” had not the Act 

expressly limited the term to apply only to a transaction as between living 

persons The transmission of property by w r ill would therefore not be 

within the scope of the Act. The term ” person,” as used in the section 

does not only mean an individual, but also corporation, company or 

association, or anybody of individuals whether incorporated or not. A 

person in its juristical sense even extends to such things as images,” 

hospital or charity ” but in such cases there can be of course no 

transfer except through the intervention of a trust. An image or a god, or 

chanty must then be regarded as living persons within the meaning of the 

Act. A transfer may relate to property in prcesenfi or in fuiuro, but if it 

relates to the latter, it must conform to certain conditions which will be 
noticed hereafter. 


(1) Thomas v. Thomas, 2 Q.B., 851 (859); 114 E. R. 330 (333) 
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60. The next section (section 0) enacts that “ property of any kind 
may be transferred ” except as otherwise provided in the Act or by other 
law for the time being in force. Alienation of property is favoured by law 
which discountenances every attempt to tie up property unreasonably, or, 
in other words to create a perpetuity.<D In the history of property the right 
of alienation has been always regarded as its most vital incident. Without 
such a right, property would lose its greatest charm, and there would be 
an end to all commerce and industry. In England, a temporary check was 
.given to this right by the introduction of feudalism with the Conquest, but 
even then, sub-infeudation, whereby a new and inferior feud was carved out 
of that originally created, was practised and permitted, ( 2 > and this in turn 
Jed to the alienations of land under the colour of sub-infeudation. Gradually 
the right had to be extended and by the statute Quia EmptoresW it was 
•expressly enacted “ that from henceforth it shall be lawful to every freeman 
to sell at his own pleasure his lands and tenements, or part of them, so 
that the feoffee shall hold the same lands and tenements of the chief lord 
•of the same fee, by such service and customs as his feoffee held before.” 
This important statute was in its turn succeeded by other statutes which 
further enlarged the right of alienation. The statute Dc Don is (A.D. 
1285)< 4 ) encouraged gifts by providing “ that the will of the giver according 
to the form in the deed of gift manifestly expressed shall be from henceforth 
observed, so that they to whom the land was given under such condition 
shall have no power to alien the land so given, but that it shall remain 
into the issue of them to whom it was given after their death or shall revert 
unto the giver, or his heir, if issue fail.” The statute was, however, evaded 
py the Judges who were reluctant to give full effect to it. This became, 
however, impossible aft-er the passing of the Act for abolishing fines and 
recoveries* 5 ) and the Settled Estates Act.* 6 ) Then the potestas alienpli, i.e., 
right of alienation had to be firmly and finally recognized in England. It 
is a right necessarily incident in contemplation of law. to an estate in fee 
simple; it is inseparably annexed to it, and cannot, in general, be indefinitely 
restrained by any proviso or condition whatsoever. Hence it is laid down 
■that “ if a man makes a feoffment on condition that the feoffee shall not 
alien to any, the condition is void because, where a man is enfeoffed of 
land or tenements, he has power to alien them to any person by the law: 
for, if such condition should be good, then the condition would oust him. 
which would be against reason and therefore such condition is void.”* 7 ) 

61. But public policy dictates that an exception should be made to 
the free alienation of nil property. For while, it is no doubt conducive to 
good citizenship and policy that property as a rule should be subject to the 
incident of alienation, it would thwart the very object which the Law has 
m view if the result of transfer is to encourage fraud or foment litigation. 
Hence it is laid down in the section that a mere chance of succession (spns 
*uccc*8inni8), a right of re-entry, an easement, an interest of the nature of 
n personal grant, a mere right to sue cannot be transferred, nor can a transfer 


0) Ai'enalio rei proefertur juri accre- 
scendi. Alienation is favoured by the 
law rather than accumulation, Co. Litt., 
18oa. 


(2) Magna Charta. Ch. XXXII. 

(3) 18 Fdw., 1st 1 C., T. 


(4) 13 Edw„ 1st. 

(5) 3 & 4 Wills. 4, C. 74. 

(fi) 19 & 20 Viet., C. 120. 

(7) Mildmay’s Case, 6 Rep., 42 ; Co. Litt, 
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for an unlawful object or consideration be permitted. It is again consonant 
with public policy and conducive to the efficiency of public service that 
public offices andi stipends allowed to military and civil pensioners should 
not be trafficked in. Where a transfer is unobjectionable it may be made by 
any person who is sui. juris, or is competent to contract, and in the event 
of bis incompetency, transfer may under certain circumstances, be made by 
his manager, curator or guardian. The section is silent in not defining the 
qualifications necessary to enable a man to contract, but this has been 
designedly omitted, as the subject has been exhaustively dealt with in the 
Indian Contract Act. The operation of a transfer is described in the next 
section, which is an enlargement of the rule —cujus csi solum ejus esl 
usque ad coehun.W A transfer clothes the transferee with all the rights of 
the transferor, unless the latter has reserved some of them. Where the 
property transferred is land, all the easements, rents and profits accruing 
after the transfer, and all other annexures or things essential for its complete 
enjoyment necessarily pass with it, and it is not necessary to convey them 
by enumeration. The next section (section 0) enacts that a transfer may be 
made by parol where writing is not deemed to he essential. Now on turning to 
the subsequent sections it will be perceived that transfer by sale or mortgage, 
if the property conveyed is of less value than Rs. 100, may be made orally, 
provided the transaction is evidenced by delivery of possession. An 
exception in the case of a simple mortgage is, however, in this respect 
allowed. A lease for less than a year may be made by an oral agreement 
accompanied by delivery of possession/ 2 ) but one made from year to year, 
or for any term exceeding one year, must needs be made in writing. A gift 
of moveable property may be made either by seisin or a registered 
instrument. But a gift of immoveable property can only be made by a 
registered instrument. Finally an assignment of a chose-in-action can be 
effectuated only by writing. It would thus appear that except in the case 
of an assignment all other transfers whenever required to be made by 
writing, must be also registered. The next few sections then proceed to lay 
down general rules governing the transfer of immoveable property/ 3 ) Their 
tenor is to encourage free and unrestricted alienation of property by declaring 
invalid conditions restraining the alienee from exercising the right of 
alienation, and which, it permitted, would end in fettering most of the 
property with the condition, and thus defeat the very object of the law 
which favours free alienation. An exception is, however, made to this rule 
in favour of marriage settlements made in favour of a woman, who is not 
a Hindu, Muhammadan or Buddhist; but the clause in restraint of 
anticipation would in such a case only operate during coverture, but not 
after dissolution of the marriage. In this respect, the rule embodies the 
corresponding rule of the English law/ 4 ) the object no doubt being to ensure 
uniformity in the laws of the two countries. Another exception made in the 
same section is where the transfer effected is by a lease and the restriction 
made against alienation is intended for the benefit of the lessor or his 
representatives. The same rule is enacted in section 108 and is implied in 
the section. 


(1) “ He who possesses land possesses 
also that winch is above it.” Co. Litt., 4 a 
(2' S. 107, as amended by s. 5 of the 
Transfer of Property Amen J ment Act 
(Act VI of 1904). Prior to this Act the 


accompaniment of possession was not 
necessary. 

(3) Ss. 10. 12. 

(4) Married Women’s Property Act (Act 
III of 1874). 
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62. Again, if a man absolutely transfers his property to another he 
•cannot fetter his enjoyment by imposing on him a condition that lie shall 
•enjoy the property in a particular maimer. In other words, an interest 
•cannot be absolute and conditional at the same time. Of course, such a 
rule is quite distinct from that by which the owner of two adjoining lands 
may upon the transfer of one of them restrain the purchaser from using it 
m a manner prejudicial to its neighbour. Such rights are of the nature of 
easements which are universally admitted and are essential to the very 
beneficial enjoyment of property which it is the object of law to promote.*i> 

63. 1'rom the tendency of law to favour alienations several deductions 
may be made. In order that there may be alienation, there must Do an 
owner, and consequently la v always countenances the vesting of estates. 
Again there is a prion nothing against an owner of an estate, transferring 
119 in terest to a series of persons for their respective lives to take effect one 
after the other. Such an alienation would create a series of contingent 
bequests dependent upon the determination of the interests preceding them, 

i^ ma ^ U P the property ad infinitum. It is therefore enacted in 
England that no one can postpone the vesting of the fee simple for a longer 
period than the life or lives of a person or persons living and twenty-one 
years afterwards. And the Indian rule, which is only the English rule 
slightly modified, similarly enacts that no one can transfer property for ;i 
longer period than the life or lives of a person or persons living and the 
minority of some person who shall be in existence at the expiration of that 
period, and to whom, if he attains full age, the interest created is to belong. 
^*ow, since the age of majority has been fixed in this country to be eighteen 
years, the Indian rule only adopts the English rule with the variation 
necessitated by the different standards of majority in this country. But 
there is another difference between the two rules, for while in England the 
ultimate remainder may go to any person of any aye. before the expiration 
of twenty years calculated from the termination of the last life, under the 
Indian law, the person who is to take the ultimate remainder must bo the 
person at the expiration of whose minority the ultimate remainder is to vest. 
This is the rule against perpetuities contained in section 14. and is subject to 
the only exception made in favour of bequests made for the benefit of the 
public.* 1 2 ) In England, the rule is contained in no Act of Parliament, and 
is an invention of the Chancellors, but it is all the same now a most useful 
branch of the law of property. Where a transfer is made for the benefit 
of an unborn person, it must extend to the whole of the remaining interest 
of the transferor in the property. Thus, if A transfer property to B for 
life, and the remainder over to C, the bequest would be valid, but if instead, 
ne transfer the remainder over to C for life and after C’s death to D, the 
bequest would bo void,* 3 ) for there cannot be a possibility upon a possibility. 
This rule has nothing to do with the rule against perpetuities, for it is 
possible that the bequest may not offend against the latter, though it may 
do so against the former. 


64. Tli i'll again, the Act provides against the accumulation of funds,* 4 ) 
which is also opposed to the fundamental principle before enunciated. The 
•section forbids all accumulations of income for more than one year next after 
the date of the transfer. Section 19 defines “ vested interest.” and section 


(1) Sh. 11. 40. 

(2) s. 17 


*3) S. 13. 
(4) S. IS. 
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*21 defines “ contingent interest.” A vested interest is qualified in point of 
time, and a contingent interest takes effect only on the happening of a 
specified uncertain event. The subsequent sections ('22 to 27) lay down the 
rules regulating such conditions, and sections 28 to 34 enact the law" 
regulating dispositions subject to conditions. The next section 35 introduces 
the doctrine of election which is novel to this countrv. Substantiallv it 
enacts that a person shall not claim an interest without giving full effect to- 
that instrument as far as he can. The principle of election rests upon the 
doctrine that the donee is not permitted to approbate and reprobate. A 
man cannot be permitted to pick and choose by repudiating the onerous, 
whilst he accepts the beneficial conditions attaching to the subject matter 
of the legacy or devise. The doctrine strictly so called is derived from the 
Civil law and is the obligation imposed upon a person to choose between two 
inconsistent or alternative rights, or claims, in cases where there in a clear 
intention of the person from whom he derives one, that he should not enjoy 
both. Every case of election therefore presupposes a plurality of gift's 
or rights, with an intention expressed or implied, of the person who has a 
right to control one or both, that one should be a substitute for the other. 
The person who is to take has a choice, but he cannot enjoy the benefits of 
both. The next section (section 36) relates to the equitable doctrine of 
apportionment and is taken from the English Apportionment Act of 1870.t 1 ) 
Section 3/ relating to the apportionment of benefit of obligation on severance- 
lavs down a rule the justice of which is self-evident. 

65. The second part of this Chapter relates exclusively to immoveable- 
property. Section 38 protects a bona fide transferee from a transferor, who 
being authorized only under certain variable circumstances to transfer,, 
conveys a property in the absence of those circumstances. A bona fide 
transferee from an ostensible vendor is similarly protected bv section 41, and 
sections 42, 43 and 44 must be regarded as cognate. the next section 
(section 39) is declaratory of a continuing charge on the property in respect 
of maintenance, or a provision for advancement or marriage, which may be 
enforced against a transferee with notice or a volunteer, but not against 
any other transferee, unless the right to maintenance has been declared by 
a decree, in which case, it may be enforced even against a transferee for 
consideration.Sections 45, 46 and 47 lav down the rule regulating a 
transfer made by or in favour of two or more persons. Section 48 is the 
exposition of the equitable maxim qwi prior est tempore , potior est jure.W 
When two competing claims are otherwise equal, the only thing by which a 
right can be preferred is its priority, unless the priority has been acquired 
as a result of fraud, in which case, it is only reasonable that the party so- 
guilty should not be permitted to reap the fruit of his own turpitude. It 
is therefore provided that a transfer so tainted shall vacate its priority in 
competition with the subsequent transfer which is free from it (section 53). 
The right of a bona fide purchaser to emblements upon eviction by a person 
having a better title is declared by section 51, whilst section 49 protects the 
transferee in the case of destruction or deterioration of an insured property, 
in so far as it empowers him to compel the transferor to apply the insurance 
money to its reinstatement. The doctrine of Us pendens enunciated in 
section 52 is founded upon the principle that if transfers pendente lite were 
allowed the ver y object of litigation may be frustrated. 

(1) 33 & 34 Viet., C. 35. (3) “ He has the better title, who waa 

(2) Kulada Prasad v. Jogeshar Kcer, first in point of time.” Co. Litt., 14a. 

27 C. 1904. 
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66 . A classified analysis of the chapter made on the basis ot the 

subjects it deals with would show that sections 10 to 37 
gg ip^ 7 ° n ° give typical instances for the conditions and contingencies 

affecting a transfer in its relation to the transferee, 
whereas sections 38 to 48 similarly afford cases of transfer in its relation to 
the transferor, The first group of sections lays down the rules enunciating 
the limits within which a transfer may be made subject to a condition or 
restriction. The latter group affords examples of how far a transfer is 
affected by a defect in the title of the transferor. Taken together these 
sections provide for the only two important contingencies possible in a 
transfer, and these sections therefore naturally form tin 1 substructure upon 
which the subsequent sections rest. 


67. A further analysis of these sections would show that they provide 
for the following cases; (i) Where a transfer is burdened with a condition 
circumscribing the power of enjoyment or disposition by the alienees (sec¬ 
tions 10, 11, 12). (ii) Where the transfer is made for the benefit of unborn 
persons (section 13). (iii) Where the transfer is made contingent upon the 
happening of an event certain or uncertain (sections *21—34). Then follow 
the sections which appeal to a different state of circumstances, (iv) Section 
35 lays down a rule of how far a transferee is estopped from questioning a 
transfer made of his own propertj', when as a part of the same transaction 
■some benefit has been confeTred on him (section 35). (v) The Act next lavs 

down the law governing transfers made l> 3 * transferors with defective title. 
Under this head the subject presents cases of great variety and complexity. 
But the sections naturally deal only with the leading types of these cases. 
These are (a) where the transfer is made by a person who is authorized only 
under certain circumstances to transfer.The case of a Hindu widow 
who is only empowered to alienate for legal necessity is an example, (b) 
Where the transfer is made to defeat a right of maintenance charged on the 
propertyt 2 ) or is made petidenfe 7»7c,( 3 ) or in fraud of creditors.(r) Where 
the transfer is made by an ostensible owner. < 5 > (d) Where the transfer is 

made by a person having no present interest, but who subsequently acquires 
interest in the property transferred.(c) Where the transfer is made by 
a co-owner^ 6 7 ) or several co-owners.< 8 > (f) Or where it is made by several 

•co-owners having distinct interest in the property.( 9 > 

As reards the transferee the following cases are provided for: (i) Where 

the transfer is .made to several transferees.(ii) The transferee’s right 
under policy, (iii) The right of transferees with defective title to com¬ 
pensation for improvements.( 10 > And the corresponding right of persons 
who have paid rente and profits to such transferee. It would thus appear 
that the chapter in a great measure lays down rules of its own which 
are applicable to all transfers. To these if were added (i) law as to persons 
who may enter into a contract; and (ii) law as to the subsequent equities, 
the whole law on the subject would have been practically traversed. In 
this work an attempt has been made to supply these omissions by supple¬ 
menting the commentary with a brief dissertation on them. 


(1) 8. 38. 

(2) S. 39. 

(3) S. 52. 

(4) 8. 63. 
<5) 8. 41. 


(6) S. 43. 

(7) S. 44. 

(8) S. 47. 

(9) S. 40. 

(10) S. 45 
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68. Having laid down the general principles governing all transfers, the 

Act then deals with the various modes of transfer. In this 

transfers 10n ° f res P ect the Act professedly confines itself only to voluntary 

transfers infer vivos, and excludes from its scope all other 
kinds of transfers, viz., involuntary transfer by order of Court or by operation 
of law, and transfer to take effect after death. Of voluntary transfers the 
Act recognizes six kinds, viz., by sale, gift, exchange, assignment of action¬ 
able claims, lease and mortgage. The first four modes of transfer are 
absolute and convey in favour of the transferee all the rights which the 
ti ansferor is capable of passing. Plie remaining two modes convey only 
limited rights, or jura in re aliena. in the property. Section 54 defines a 
sale, which, according to the section, may be effectuated by either 
registration, or delivery of possession. The necessity of possession was no 
doubt more universal at a time when the system of public registry was 
unknown. And it may safely be surmised that, with the general establish¬ 
ment of public registry, the importance, if not the necessity of possession, 
would proportionately diminish. The necessity of the change of possession 
was, as has been observed before, calculated to give publicity to the trans¬ 
action as it was necessary for the enjoyment of the property. In the sale 
of property valued at less than Its. 100 delivery of possession is still an 

. i i ^ . . * e is no difference between 

the nature and incidents of a transfer by sale, exchange, or assignment, and 

accordingly m the more scientific arrangement of the Code Napoleon, all 

these modes of transfers have been dealt with under the head of stile d> A 

gift irrespective of value must be registered and must moreover be signed 

by at least two witnesses An assignment may, however, be not .egistered, 

but must m every case be evidenced by writing. But an exchange and 

a partition of immoveable property are in this respect governed by the same 

lule as a sale with, however, this difference in the case of partition that. 

smee its registration is compulsory only under the Registration Act. it need 

not be registered if it is not in writing. It is also to be noted that while 

tfhe chapter on sale in the Act deals only with immoveable property, those 

f f ! n ? pIy 0( » l,a,1 3; to moveable as well as immoveable 
pioperty. The last chapter on “ Actionable claims ” relates only to move- 
note property. 

89. The chapter on sale opens with a definition of the term, which is 
Chap. Hi. to be distinguished from what mav be no more than a 

mere contract for sale.”(2) The former is a nerfeeted 

in & no^case'! 1 e T aS the latfcer onl y^ creates the burden of an obligation and is 

Z;ZTh J am 7 *? a tra ? sfer - Tn this Tiew of the law. the Act makes 

” “ h e departure from the rule of English law by which from the 
moment of contract the property in the thing is held to pass from the vendor 
puic laser, and, if therefore the former still retains possession thereof. 

P/° i(lnU > as of a trustee for the purchaser. The 
■necessity of registration has been for the first time brought about bv the 

a sal ® ? f imm oveable property of whatever value made 
re e Act was and is valid if made without any writing. A sale of 
novea e pioperty may be still “ effected bv offer and acceptance of ascer¬ 
tained goods for a price, or of a price for ascertained goods together with 

^ cbart J’ s Translation, pp. 443 e * seq. 

• ' / *' le English law a contract of sale 
is often used to denote both the contract 


to sell as well as a sale out-and-out—, 
Holland's Jurisprudence (7th Ed.', 225. 
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payment of the price or delivery of the goods; or with tender, part-payment 
earnest or part delivery; or with an agreement, express or implied, that the 
payment or delivery, or both shall be postponed. ”(D A contract apart from 
the sale only creates a right in personam entitling either party to bring a 
suit for specific performance, or for rescission of the contract, or for the 
letund of purchase-money or damages: but it does not give the right in rent. 
In both cases therefore the law in this country i s consistent. When there 

1S * c .°P tr f ct for the sal ® of a thing which has"yet to be ascertained, made 
or finished, the ownership of the thing is not transferred to the buver until 
it is ascertained, made, or finished.( 2 > And it is declared in the Contract 
Act that where an agreement is made for the sale of immoveable and 
moveable property combined, the ownership of the moveable property does 
not pass before the transfer of the immoveable property.< 3 > As soon as 
ownership in a thing passes to the purchaser, the latter is entitled to the 
profits accruing therefrom, us he is also liable for the loss arising from its 
destruction or deterioration.^ 4 ) 


70. A sale transaction naturally divides itself into two parts, viz., first, 

Elements of sale. wben P arfcies bound by a contract, and secondly 
. . when the sale has actually taken place.( 5 > In the first 

age the rights and liabilities of the contracting parties are entirely different 
nom those acquired upon completion of the sale. So long as the actual 
ransler has not taken place, the parties thereto are under mutual obligations 

fL br about ^ the transfer - Hence if either party resiles from the agreement 
° party may enforce it by a suit for specific performance, or damu- 
ges, or both. But so long as the requirement of law as to convevauce and 
registration or delivery of possession has not been complied with, the 
transfer is not complete, and the property has not passed in law to tlu- pur- 
cnaser After the conveyance or delivery, however, the case assumes a 
nerent aspect for then the transferee acquires all the rights of the trans- 
teror. Indeed upon transfer all the rights of the transferor automatically 
pass to the transferee. Intention to convey property is in everv case 
essential, for without it there can be no transfer, even though the' oilier 
formalities may have been complied with.< 6 > But if the vendor lias intended 
to pass the property it is of no consequence that he has not received his 
purchase-money, for the transfer is complete as soon as the sale is effected 
m accordance with the formalities of law and the price is paid or promised.(?) 
tfut should the price be not paid the seller is entitled to a charge upon the 
subject-matter of the sale. The rights and duties of the vendor and 
purchaser are given in section 55, which lays down what truths a seller must, 
and what falsehoods he may utter. Generally speaking the vendor is bound 
o disclose all the material defects in the property. But there is not exactly 
uoerrwue fidesW between the parties, as in the case of a partnership or u 
Marine or Life Insurance. 


71. If the person/' said Lord St. Leonards, “ to whom you sell was 
aware of all the defects in the estate, of course, he cannot impute bad faith 

r m° U - ln DOt re P eatin ff to him what he already knew, neither will you be 
liable^ if you were yourself ignorant of the state of the property; and ,-ven 


1 872) ^ * nt h ftn Contract Act (IX of 
16.. §§ 79. 82. 

y*' Indian Contract Act, s. 85. 

(4) 76.. sa. 86 & 55 (a). 


7. 


(5) Manladen v. Raghunandan, 27 C. 

(fi) Saggi v. Namder. 23 B. 525. 

(7) S. 55 (4) (6). 

(8) “ Utmost good faith.” 
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if the purchaser was at the time of the contract ignorant of the defects and 
were acquamted with them, and did not disclose your knowledge to him 
3 e will be without a remedy if they were such as might have been dis¬ 
covered by a vigilant man; if. however, you should, during the treaty 

wfse"I lv/ r ? Ve the purchaser from seeing a defect which might other' 

purchaser ”(^ eD \n eaS >: ! ilscovered ; the <*>“tract would not bind the 
purchaser < Any omission to make such disclosures as the purchaser is 

sXsfr F PoUock t eCtlOD d T U11CeS a a-“ fraudulent ”- a harsh term, 

• , ( * Bollock, t0 Ube without any discrimination of wilful conceal- 

ment from mere mad vert ance or even pure accident ,f ( 2 ) Rut a i 1 
the fact that the term has been used in the sense in wl ielf it i T/fi T 
section 17® of the Indian Contract Act as importi^ obtain conselenee" 
as the result of the non-disclosures without any thought of the* moral 
turpitude of act. The section as a whole becomes only applicable when 
it parties have not entered into a specific contract otherwise Where 

inoperative ^ 16 * °" ^ POi " tS **«•«“* action wotT be 

72. An exchange is in the main governed by similar rules. But a 
Chaps VI, vn, im ?„ rtKn ? f '“ f “°T eab 6 P ro P ert . v differs from it in many 

^ eTtfons evi't l ‘° r 1,1 “ « ift "O contractual obli- 

mmmmm 

exempted from its provisions. Under the Brahmanl hm 
& 1 . consists in the relinquishment of one’s own rkht and tha * ( 

he nght of another, and the creation of another mant right i compleM on 
that other s acceptance of the gift, but not otherwise. "TO AcceStraee „f the 
|.ft was therefore essentially requisite to complete this modi “transfer 
But this would appear to be no longer essential. The law of ,i 

Mahomedan gift* is in many respects the same as is enacted in the U "T 
will be found exhaustively treated in its proner nlnr-P a + , , Act ’ and 

ment of a chose in action has been dealt with in Chapter 8 Vin T' 
recent amendment “ a chose in arfion ” u„ i /if 1 By the 

whole chapter on the subTect has been , ’ ^een carefully defined, and the 
with. This chapter borrows its main Jf f and . more exhaustively dealt 
provisions of which are in this r pc™* .f ° ° i fr ° m *\ e ^ od f Napoleon< 4 > the 
now be transferred onlv hv vritin/ V an . a |°" ous - An actionable claim can 
assignment ?he assize k I'lnfl T .^ 1S , ra lon > not compulsory. Upon 

it may be added he*is ecmallv im l 1 a tIie rig ^ ts of assignor, and 
be subsisting as against the original creditor.^ ° f 811 ^ 6qUifcie8 that may 

73. All these modes of transfer convey to the transferee the aggregate 
Chap. V, Leases, “7S ht * ?«>' e d ownership There then remain the other 

his entire interest but ^ “ 'lJ” ch tIie transferor does not convey 

rights knowninthe Civil Taw a ° a ? other ,. esta ‘e °»t of his own. Such 

e Uvd la w as jttra in re ahena may, according to the Act. 

Prip’ertyTaw. ^Te^’ ^ W a ~~ 

(2) Tagore Lectures on Fraud (1894), 'SKtSob' * ^ 
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be created by way of lease or mortgage. The subject of lease has been 
dealt with in Chapter V (sections 105—117) and of mortgage in Chapter IV 
(sections 58—104). The Act, howe'ver, does not profess to deal with 
agricultural leases which have been .made the subject of special local 
enactments. The Act has thus in providing for non-agricultural leases 
introduced a novelty, for there was no distinctive law regulating such 
leases before. The subject is one of great importance in noil-rural places 
such as towns and centres of commercial activity. Indeed, the rules 
contained in the chapter would prinia facie apply to every lease unless it 
is shown to be agricultural and one to which some other enactment has 
been made specially applicable. Moreover, the recent amendment of 
section 117 enables the Local Governments to extend such of its provisions 
as may be found appropriate even to agricultural leases, or to any class 
of such leases.W 


74. A lease in the Civil law was said to fall under the general law of 

letting and hiring or locaiio et . conductio —a lease of 
Leases' an ***'" 0n P ro P^ rt y being designated locaiio condudio rerum, the 

landlord being called the locator and the lessee the 
conductor. The lessee of different species of property received distinctive 
appellation, as for example, the les.see of a farm was called a colotius and 
that of a house an inquilinus. The consideration payable in respect of a 
le’ase was called merces pensio or reditus, according to the nature of the 
property let, whether it was a house or a farm ; the term reditus being 
always restricted to denote the rent payable in respect of an agricultural 
farm ( proedium rusticum). The contract of letting on hire was said to 
resemble sale and was subject to the same law. It was said that as in 
a sale the price is fixed, so it is also in a lease.< 1 2 > The rights and duties of 
the parties were also regulated upon the same analogy. The rights and 

liabilities of a lessor and lessee are almost the same as are now set out 

by the Act. The owner was bound to keep the thing in repair, and the 
lessee had a right to ask for a release from the contract or may claim a 
reduction of rent, but this did not include trifling repairs which had to 
be executed by the hirer. He was, of course, bound to deliver the thing 
to the hirer and to secure to him quiet possession during the term, and 
in default the lessee was held entitled to recover compensation (id quod 
inter est). But if the le'ssee be evicted through no fault of the lessor, he 

was entitled to no more than a remission of the rent. There was an 

implied covenant of title on the part of the lessor. Thus, if Titius let 
pasture-land that produced poisonous or injurious herbs, if Titius was not 
aware of the defect, he was bound no more than to remit the rent; but 
if he did know he would be mulcted in damages. The owner was to permit 
the lessee to carry away any fixtures put upon the land by him, as well 
aa . any moveables brought by him, but in so doing he was not to injure the 
property, but was to leave it in as good a condition as before. The 
corresponding duties of the lessee were prescribed to be to pay the rent 
agreed upon together with interest if the payment fell in arrear. He was 
bound to keep possession of the thing for the contracted period and use 
it in as reasonable a manner and as a man of ordinary prudence. But he 
was not responsible for unavoidable accident, nor. in the case of moveables, 
if the thing was carried away by force. He was, however, liable if it was 


(1) Act VI of 1904, s. 5. 

(2) Justinian, Bk. 3, 24 pr. Gaius, Bk.3, 142. 
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only Stolen. Upon expiration of the term the lessee was bound to surrender 
up possession and Zeno punished a recalcitrant lessee with tine and banish¬ 
ment if he did not yield up possession even though he may have claimed 
the property as Ins own—in the latter case however, he was permitted to 

made e u, ‘ WVf" i A " <°»P fire FnXhou^e 

made the lessee liable if he kept a fire. And an agreement not to fell 

burn or peel the trees imposed on him the duty of not only observing 

the covenant himself, but also of taking means to prevent any one from 

causing the same injury. If the tenant used the land in an unhusbandlike 

manner he was liable not only to eviction, but also to make good -mv 

deficiency arising from a second leased but not to excess for the Cenant 

^LaTwar, .a°titrtd f r;. lr h the 1^ ^ ,lor<, ■ Th - 

T+ . n *i tiansmitted to the heirs and representatives of a deceased heir 
^ "1" tbus 'u observed liat the Civil law contained all the cardinal nrin 
eiples which have been bodily incorporated into modem jurisprudenc^ 

75. The French law of lease (Inuayr) is substantially the same, and 

Modern law ' ’V“ y , be sald to be its faithful replica. 

°1 lease. ™ t , he Mahomedan law of i jura (or lease) is grounded 

nf . , .. l,|> ? n the saint ' s| niple and natural principles.«'» The law 

ot leases m India borrows many of its provisions from the English law 
\\ith hut a few noticeable differences. In English law no le^.* non*"! 1 
for a longer period than the interest, of the lessor. But in this country a 

Xus’^thing more r £^ S ° t that the ^ 
emphyteusis of the Civil law. Tn England such „ transfer would'constitute 

veJ^'T ' "T 110t Iease ' A laa *> of inmioveable property from 

year to jear, or for any term exceeding one year or reserving iTvem-lv 
rent can be made only by a registered instrument.’ All other leases mav 

m.j determine ", S nn„„ ,l"„ ^ “ he 

has broken an express condition on the breach oVThichVe h''' *t'' 'fifa 
to re-enter, or where lie has rt»nu- I! 1 ' hlch he has stipulated 

up an adverse title H i. IT hlS character a * such and has set 
been fixed, and in default of whird/n rec , ei 7 e t * ie rent » that ma y have 

The Act does not recognise thl lev vfn^A Y '"7 d * tei “ ine the lease ' 

case. The lessor is entitled to all ?hp S ,°L dl ? reSS b .v the landlord in any 
and the lessee mu«t. disnlnc +w 1 accessions made to the property 

regards the duties of the lessor to the°less£ *3°* enhancin g ;t | vaIu e. As 
bound to secure to him nnipf • esse ® 1 ! 5 ma y be stated that he is 

is similar to that of a vendor P °^f ,0rl - and “ this respect his liability 

any material defect in +Hp ? e T US i. I J lore °ver disclose to the lessee 

is not aware. Hc is bound P m P rn y 0f ^ Vhich the former is the latter 
of the lease and otherwise adh* e P ai ^ the property during the continuance 

on his part ^entitlTin nufh & ° the t*™* of his ^ntract. The lessee 
accession made thereto TTp en Joyment of the property with all the 

cannot get over his liabilities transf ^ r bis interest, but by doing so he 
_ __ liabilities. He must use the property in a reasonable 


(2) S. 107. 


(1) 3. Hamilton's Hedayn, 325. 
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“fe b^Lv i?fhp u d f tr , U0tlve acts ’ aud whenever it requires 

hem hiiy h - Ca u P ° n the l6SS0r to llluke th&m or ht ‘ may make 
L l X ’ recovering the costs with interest out of the rent due or 

° thei “ r fr ° m the l0SSor - must not put up any permanent 

remnvp ° n -A h A + u r0p ? rty i an y ofcller structures put up by him he may 

aW all^he must dnl ^ d ° eS T thereb 3 r deteiio ™ te the premises. And 
Ztn 17 d / ° bS fT the covenants by which he may be bound, 

7 ? !u G rent regU,arly alld ,m,st not repudiate Ids ‘ lessor. \ 

lesie d nTn Her ^ ress - 01 \ implied, puts an end to the lease, but the 
lessee cannot surrender and deliver up the property whenever he choose* 

cannot be made except with the consent of the landlord. The 

v f nnder-lessee are protected by sections 109 and lid. Generally 

speaking a sub-lessee holds under the lessee and is bound to him in the 

,““ e r im n as ? e 18 , m his turu bound to landlord. But if the sub- 

Lom wfli«biiv ed t °u th l e landlord the intermediate lessee is then discharged 
nom his liabilities which are transferred to the sub lessee. 

76. In its logical sequence the last mode of transfer is that by mort- 

Ohap. iv. which has been treated of in Chapter IV of the Act. 

Mortgages. 1 lie subject presented many points of great complexity, 

simplify them UIU d bas been tbe object of the Act as far as possible to 

77. The law of mortgage .must have trodden close upon the heels of 

Their early ^s.t ”6bt in favour of the alienability of property. 

History. Indeed there even authority, for supposing that a transfer 

( l) .V mortgage must have been allowed long before sale 

V° r J he rea ? OU that P artlal transfer must have preceded on absolute 
alienation. I hus according to an old precept cited in the Mitakshara sale 
was not anowed but mortgage was.d) And similar texts are to be found 
in the institutes of Manu and Narada reprobating sale but regarding 
mortgages as a matter of course:(2) “ Neither a pledge nor a deposit ” 

ns ^ami, » s ,ost to th e owner by lapse of time, they are both 
ecoverable though they have long remained with the bailee. "W And so 

K®uW dow ? that , lf , the . Pledge is destroyed or deteriorated, the pledgee is 
iblc to make good the loss unless it was due to the act of God or of King 

casp * acc * d ? d to , b ? Kata .V ana - but Brahaspati would even in such a 

intL^M?® 1 r he pled ? 6 !' to give another P led 8 e or pay the principal and 
timo Vo U. Tn rCgard t ! ) _ sevorul Pledges of the same thing at the same 
Va J? shta 8 avc the pledge to him who was the first to take possession. 

? llowed uufcil tho expiration of a fortnight from the date 
wim nllft 1P j + ed after which the mortgage forfeited and the creditor 

to tv, to T se11 m , tbe Presence of witnesses, but not without notice 

debtor In archaic society these simple formula were found to be 

C »» society grew, law had to keep pace with it, and in 

voman law while the oldest form of the contract of pledge was that of 
wicipatio, or absolute sale of the thing subject to the contract of fiducia 
i agreement for redemption,^) gradually the contract was diversified, and 

ne contract as well the procedure for enforcing it assumed a inore definite 
ann complicated character. 


Mitakshara. Cli. I, a. 1, §32. 

(2) Manu, Ch. VII, v. 104 : 
Vajuava^yn. Ch. II, v. 58. 

(3) Manu, Ch. VIII, P. 145. 


Narada 


(4) Yajnavalkya, Ch. II, v. 51). 

l ■ . . . ^ _ inian (.SamlnrV 

Narada lul.) 225. note. 
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78. The forms most in use were, however, only two, that is, pignut > 

and hijpotheca. Pignus was the general term and had 
Pignus and Hy- f or object moveable as well as immoveable property 
potheca. anc i relate to things both corporeal as well as 

incorporeal. Pignus, according to Ulpian, may be made without delivery r 
but this was the exception rather than the rule. For a transaction 
unaccompanied by a change of possession was designated hypotheca which 
appears to have been its distinctive characteristic. By pignus the creditor 
acquired a right in rent which could be asserted upon failure of the pledgor 
to discharge the security. This he might do by selling the property to 
recover the amount of his advance, and if he could not find another pur¬ 
chaser he was not precluded from constituting himself its owner.( 1 2 > A 
creditor in possession of the pignus was bound to take care of the thing 
and to restore it to the debtor by the actio pigneratitia. But if it was 
lost by some accident the creditor was not accountable for it, and he was 
not on that account prevented from suing for his debt.( 3 4 > The right of sale 
was the necessary incident of this contract and it appears that the creditor 
could not contract himself out of that right. This was recognized even by 
Ulpian who, in spite of a condition, nc liceat distrahere, conceded to the 
creditor the right of selling off the property, though in such a case he was 
required to give notice to the debtor three times.U) This provision was 
subsequently improved upon by Justinian who allowed sale after two years’ 
notice, and if no purchaser was then forthcoming then the vendor was 
after a further grace of two years, allowed to constitute himself its owner. 
Priority was determined according to the date of contract and not from 
the date of possession. Writing and registration were not essential, but 
the Emperor Leo passed an edict conferring a privilege on certain kinds 
of written contracts. 


79. A .mortgage ( I’hypofthequc ) may by the French law be either legal,. 

judicial or conventional.< s > The term legal hypothecation 

Mortgage ° ! of moveable property must be distinguished from liens 

upon property as arise by implication and intendment of 
law.W By judicial hypothecation is implied that description of charge or 
claim upon property which results from the judgments of the Courts of 
Justice, and from judicial acts;( 7 > and a-conventional hypothecation is that 
which is founded purely upon contract and ‘ ‘ can only be consented to by 

an act passed in authentic form before two notaries or before one notary* 
and two witnesses. ”(®) 


80. In English law, mortgage appears to have been introduced at first 
History off S a c l anc ! e stine device to evade the law against aliena- 
English Mortgage. . Iu its inception it was an estate upon condition, 

/ . that is to say, an estate whose existence depended upon 

the happening or not happening of some uncertain event, whereby the 
estate might be either originally created, or enlarged or finally defeated. 
A mortgage came under the denomination of that kind of estate which 
became defeasible upon condition subsequent.W) But between the time of 


(1) From pignus, a fist, because things 
which are given in pignus are made over 
with the hand. 

(2) Justinian, Bk. II, Tit, VIII, 1, 

(3) 76., Bk. Ill, Tit. XIV, 4. 

(4) Digest 13, 7, 4. 


(6) Art. 2116, Code Napoleon. 

(6) 76., Art.. 2117. 

(7) Art. 2117, Code Napoleon. 

(8) Cod. Civ., L. Ill, Tit. 18, 2117. 
(8) Stephen’s Blackstone, 303 et seg. 
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lending the money and the time allotted tor payment, the estate was 
conditional, and the mortgagee was called tenant in mortgage. As soon 
as such an estate was created, the mortgagee could immediately enter upon 
the lands to be dispossessed upon performance of the condition by payment 
of the mortgage-money on the day limited. Estates held in vadio in gage, 
or pledge, were of two kinds, vivum vadium, or living pledge: and a 
mortuum vadium . dead pledge. “ I irum radium,'' or living pledge accord¬ 
ing to Blackstone “ is when a man borrows a sum (suppose £200) of 
another and grants him an estate, as, of £20 per annum , to hold till the 
rents and profits shall repay the sum so borrowed. This is an estate con¬ 
ditioned to be void as soon as such sum is raised. And in this case the 
land or pledge is said to be living, it subsists and survives the debt; and, 
immediately on the discharge of that, results back to the borrower.O) But 
mortuum vadium, a dead pledge, or mortgage (which is much more com¬ 
mon than the other) is where a man borrows of another a specific sum 
{e.g., £200) and grants him an estate in fee. on condition that if he, the 
mortgagor, shall repay the mortgagee the said sum of £200, on a certain 
day .mentioned in the deed, then the mortgagor may re-enter on the estate 

granted in pledge; or as is now the more usual way, that the mortgagee 

reconvey the estate to the mortgagor: in this case the land, which is so 
put in pledge, is by law, in case of non-payment at the time limited for 
ever dead and gone from the mortgagor; and the mortgagee’s estate in 
the lands is then no longer conditional but absolute.”< 2 > But though a 
mortgage be thus forfeited, and the estate absolutely vested in the mort¬ 
gagee at common law, the Courts of Equity, will interpose, if the estate 

he found to be of greater value than the sum lent thereon, and allow to the 
mortgagor what is called the equity of redemption , that is, a right to call 
on the mortgagee who has possession of his estate to deliver it back upon 
payment of the whole debt and interest. This right conferred by equity 
upon defaulting mortgagees has the effect of turning the mortuum into a 
kind of vadium. But while equity gave to the mortgagor the right of 
redemption, it also gave to the mortgagee the right to compel the sale of 
the estate, in order to get the whole of his money immediately; or else 
to call upon the mortgagor to redeem his estate presently, or, in default 
thereof to be for ever foreclosed from redeeming the same; that is, to lose 
his equity of redemption without the possibility of recall. In England 
mortgagees did not, as a rule, take possession of the mortgaged estate, 
unless where the security was precarious or small. A mortgage without 
possession thus resembled closely the hypotheca , as that with possession 
corresponded to the pignus of the Roman law. In Glanvil’s time, when 

the universal method of conveyance was by livery of seisin or corporeal 
tradition of the lands, no gage or pledge of lands was good unless it was 
accompanied by possession. This was said to be necessary to prevent 
subsequent and fraudulent pledges of the same land. But a transfer by 
which the owner was deprived of its enjoyment and the facility for dis- 
incumbering the estate, was in spite of Blackstone’s lament,< 3 > not expected 
to be .much favoured by the mortgagors. And it was therefore only natural 
that possessory mortgages should be sparingly executed and that livery of 
seisin be regarded as by no means the sine qua non of a valid pledge. The 
modem English law of mortgage is partly based upon the common law 
(lex non script a ) and the practice of the Equity Courts, and some of its 


(1) 2 Black, Comm., pp. 157, 158. 
<2) Co. Litt., 206. 


(3) 2 Black, Comm., p. 160. 
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piovisions have since been embodied in the Conveyancing and Law of Pro- 
pertj Act.9) The law as it now stands confers upon the mortgagee the 
power of sale similar to that conferred by section 69 of the Act. In all 
other respects it differs but little from the Act. The law of mortgage in 
this country before the passing of the Act was by no means uniform. 
Indeed, it was on account of its unsettled state, consequent upon the 
Courts being left to administer according to justice, equity and good con¬ 
science. that the necessity for codification was felt to be urgently pressing. 

81. 1 lie Act has now codified the law relating to mortgages of ini-- 

Present law o 1 lno y eab ! e property and charges, and while it no doubt 
Mortgage. deals with almost all the principal forms with a claim to 

exhaustiveness, it has left out of account mortgage of a 
thing which may come into existence in futvro,—ns for example an indigo 
crop. Such a mortgage is, however, valid although it has not been recog¬ 
nized m the Act and does not fall within the scope of the Indian Contract 
Act which deals only with the pledges of existing moveables.< 1 2 > “A mort¬ 
gage.” as defined in the Act, “ is the transfer of an interest in immoveable 
property for the purpose of securing the payment of rnonev advanced or to 
be advanced by way of loan, and existing or future debt, or the performance 
ot an engagement which may give rise to a pecuniary liability. ”(3) 'Phis 
conception of a mortgage is more comprehensive than of the English text¬ 
books. Thus according to Fisher “Mortgage (proper) is an assurance to 
the creditor ot the whole or part of the debtors general property, in real 
oi personal estate conditional upon the non-payment and redeemable at 
law upon payment of a debt at a fixed time ; and upon breach of the con¬ 
dition becoming absolute at, law, and redeemable in equity, until the expira¬ 
tion of a certain period ; unless the right of redemption be sooner foreclosed 
by judicial process at the suit of the creditor or be destroyed by sale under 
judicial process, or under a power incident to security.” The Act divides 
mortgages into four classes, namely, (1) simple mortgage; (2) mortgage 
by conditional sale; (3) usufructuary mortgage; and (4) English mortgage 
to which alone Fishers definition would apply. These are. however onlv 
the pure forms of mortgages, and it is quite possible to combine two or more 

whSTL “l' Vhl °5 °h C ' S e .resultant mortgage is an anomalous mortgage 
which has been dealt with m section 98. The combination rtf fhn 

mortgage with the first or the second does not. however^ “ive rUe to al 

in whieh'thTrilhT■ fTft? th T «“■ — of «« anomalous mortga™ 
f th -^ ght - and , llabllltlcs of the parties are determined by their 

oth^ n ortear e , ne h the "“^gage-deed, subject to local usage and such 
otiiei mortgage as lias not been provided for in the Act all other forms of 

Tct^^ a \ e n ?ortgage°sho d^1** h* 0 ^Vff ! '* ° !t ub ^ et to tbe rules contained in the 
1 ' a moitgage should be differentiated from a “ charge ” Indeed the 

en'enS Z t° ea °!\ that a "fnfusion t oflen 

before the n™] ,nt f chrtn geably as they appear to have been 

to be panshin f n * an . v rate as now defined, appear 

to be capable of a clear differentiation. r 1 


82 


argo is a generic term, of which mortgage is a species. A 
Charge disttngui- cha l’" e results as soon as the property of one person is 
shed. IS. e . secur, »ty for the payment of money to another. 

l his is also the object of a mortgage, and this is therefore 


(1) 44 & 45 Viet., C. 41. 

(2) Tn<Iinn Contract Act (Act IX of 1872). 


172—179. 

(3) S. 58. post 
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the common feature of both, But this is the only common factor in iIn- 
two, excepting which the two terms have little else in common. A charge 
nnu arise in two ways, namely, by act of parties or by operation of law. 
But a mortgage can never be created by operation of law. In mortgage, 
the property transferred is specific , but this is by no means uecessarv to 
constitute a “ charge." Then, again, a mortgage is always a security for 
s debt or the performance of an engagement, hut a charge is only a security 
for the payment of money to another, which may he due either as a debt 
• °r. 11 claim, as far example, a claim to maintenance in the case of a Hindu 
wtflow . Then, again, while there is ;i transfer of an interest in a mortgagt\ 
there is no transfer in a “ charge which is only pledged as a collateral 
security. In its remedial incidents a charge closely approaches a simple 
mortgage. Indeed, the distinction between the two is in many cases hardly 
perceptible. But a charge must as far as possible he always distinguished 
from a mortgage, since on the question of limitation, the distinction was 
until recently one of practical importance, and in view of the promised 
legislation it may again assume that importance. 

83. The rights and duties of a mortgagor and mortgagee vary with 
the kind of security as well as its character as a possessory or noil-pos¬ 
sessory mortgage. They are somewhat similar to those of the lessor and 
lessee. Thus, for instance, in the absence of a contract to the contrary. 

he mortgagor is deemed to make the covenant of his title, and if the 
mortgage is possessory, also of quiet enjoyment.0) With this purpose in 
'lew. the law requires him to defend his own title or enable the mortgagee 
to do so if it is assailed by any adverse claimant. Ho is further enjoined 
to continue paying public charges until the mortgagee is actually put in 
possession of the property. He cannot be allowed to raise money on the 
security of his property and then fritter it away or allow it to be forfeited. 
To allow this would have been to set a premium upon dishonesty and 
fraud : and no mortgagee would he found to risk his money ff its payment 
is left to the mercy of the debtor. It has been therefore provided that if 
a mortgagor break any of the conditions, the mortgagee may then hold 
him personally liable for his money A 2 ) 

• f 

84. Again, if the mortgagee enters into possession of the property 
■mortgaged to him. ho is equally hound to use it in a pnident and careful 
manner, and he is made liable to the mortgagor both for commissive and 
permissive waste. He must therefore strive to collect rents and profits 
thereof, out of which ho must pay the Rovernment revenue and other 
public charges, the surplus being appropriated to the payment of interest 
on his money and on necessary repairs/ 3 ) 

He is also entitled to expend such sums as may he necessary for the 
duo management and preservation of the property entrusted to his posses¬ 
sion/ 4 ) A mortgagee may assign or sub-mortgage his interest, in which 
case, the assignee or sub-mortgagee stand in the same position to the 
mortgagee as the latter stands to the mortgagor. 

86. If a suit becomes necessary, then either party must follow the 
Procedure procedure enacted bv the Act. This is not uniform for 

all classes of mortgage. In a simple mortgage, the mrt- 


(1) S. 65. 
12 ) S. fiR. 


(3) S. 76. 
(4' S. 72. 
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Sac'S of ‘it debt* tfL P auH° n th nd ™ rt8a8ed ** the 

a suit for sale ot the nro,ao-tv f u T, rtgagt '' e 18 entitled to institute 

join a claim to personal recov/rV A *?n rr he l ,S , 80 advised - he may also 
in his favour calling unon th ‘ f ditional electee will then be passed 

within six mouths and P ^£ nnH-^ 66 Up within a P eriod fixed 

then apply to confirm the decree defaults tbe mortgagee may 

which the mortgagor can no | n naor -?i obtdmin S a11 order absolute after 
the mortgagee becomes entitled 8 fn p . 0n the passing of this decree, 

to sale. The proceeds **’. and thus brin g the property 

the residue, if^any^ being 6 made VZ to “ T ° f h ‘ s debt 

proceeds prove insufficient the f ‘ the m ° rt g a g°r- But should the 
balance from the mortgagor personanv^Vhis^th' 1 *° reaover . the un P aid 

IS:. X.TfX'' ' ** vrjSrfa? 1 s 

- -«“ - sas ^^“asAsrs 8a— 

sale l 6 ;omewl!at OC <hffi r rent 0r “ f mort g a g“ b J conditional 

not stipulate for personal Habh tv nf ° f the mortgagor does 

satisfaction of his debttoanvth.nc “mrtgagee look for the 

therefore it becomes necessar/to fnvoketp^ 6 . p , ropert y. mortgaged. If 
must, as in the case of a simnle mn.t°e 'l assistance ?[ ‘he Court, he 
foreclosure, and if the debt is not n.fj 86 ’ ■^ > - tai V 1 con< . btlona l decree for 

which has the effect of iS/estTnl thl ? T abso,u .^ orde * for foreclosure 
mortgagor. A foreclosure once made ^finaf* T th ® 1 ^ rights of the 
this country, although the procedure in fff i i JI ? d . can 1 n . ot b e re-opened , in 
The terms “ foreclosure ,,P o n d “ red and ls m tbls respect different. 
Equity Courts which extend to fh P d emption are terms of the English 
to pay off the debt when he irw>r jtgagor an indulgence to enable him 

debtor stipulate'ivith "the' creditor Thn/ 0 stance, « ‘he 

may re-enter upon the Dronerto nstf* 0 ? d ? fauIt of P a yment, the latter 
would become forfeited ot foreclosed to him 8 there™ 6 ' that , the es ‘ a ‘c 
the mortgagee literally enforcing the cov^nant had law a S ain9 ‘ 

against the condition having its effect hv :?• d ot the ,aw provided 

both the parties must conform.0> Thi s P indulgence* ? rocedu 1 re to which 
which enables a defaulting mortgagor to LI h !X 1 favoured of equity 
equity of redemption. And Xn thh ri2 back u the es *«te is called the 
is forfeited, it is said to be f^“oS ® g ^ 1Ch ,S hi * estate in 

such favour that the mort o a a 0r cannot he lh r ? gards this right with 

self out of it. ° °° r c,mnot be even Permitted to contract him- 

entitled to the double ^eme^es^of^oreclo 10 inortgagee is on the one hand 
hand, an usufructuary ZTaaee £ wb ?* on the other 

whatever may be the nature L entitled to sue for either. But 
entitled to sue for redemption then 1, sec J J rity, a mortgagor is invariably 
become payable and then too ho ^ j efore tbe mortgage-money has 
not any 'part of it at his opUon mUSt ****“ the entir * mortgage 7 and 


(1) See per Jessel. M R ■ . 

Wake 4 Ct D„ MS (60b) R -’ “ ^ V ‘ 

- ♦ * ‘„ forec \ ose ” means literally to 

shutout or exclude ” from L Forts 


outside and claudere, to shut. To “fore¬ 
close a mortgagor ” is then to shut him 
out from power of redemption. 
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88. It has been remarked before that neither in this Chapter nor any- 
Mortgaee of "’here else in this or any other Act has any reference been 
moveables. niade to the mortgage or hypothecation of moveable pro¬ 

perty. In England, such transactions are provided for 
in the Bills of Sale Act. But in spite of the want of legislative sanction, 
the mortgage of moveable property is perfectly valid and may be made 
by an optionally registered instrument, with the priority conferred by a 
registered instrument against any oral agreement or declaration relating to 
such property except where the agreement or declaration accompanied by 
possession.O A hypothecation is there used to comprehend all such charges 
and “ pledge ” which is “ the bailment of goods as security for payment 
of a debt or performance of a promise.” A pledge must always be accom¬ 
panied by transfer of possession in favour of the pawnee. ” There are 
three kinds of security,” said Willes, J., ” The first a simple lien: the 
second, a mortgage passing the property out and out ; the third, a security 
mtermediate between a lien and mortgage, viz., a pledge—where by con¬ 
tract a deposit of goods is made a security for a debt, and the right to the 
property vests in the pledgee so far as is necessary to secure the debt.”( 1 2 ) 


89. A transfer once completed cannot be modified or rescinded in law 
but it may be in equity, the provisions of which are contained in the 
Specific Relief Act, Chapter IV. But the subsequent equities arising out 
of a transfer are no part of the law of the Transfer of Property dealt with: 
in the Act. 


(1) S. 48, Indian Registration Act (III (304) ; following Donald, v. Sucklinn, 1 

of 1877). Q. B. 58. 

(2) Holliday v. Holgate, 3 Ex., 229 




REGULATION XVII OF 1806 . 


A regulation for extending to Hie Province of Benares the rates of 
interest on future loans and provisions relative thereto contained in Regula¬ 
tion XA . 1793; also for a general extension of the period fixed by Regulations 
I. 1<98 and XXXIV. 1803, for the redemption of mortgages and conditional 
sales of land, under deeds of Bye-bil-waffa, Kutcabalah or other similar 
designations. Passed by the (iovernor-t.icnoral in Gouncil on the 11th 
September, 180(5. 

1. The rules prescribed Regulation I. 1798, for preventing fraud and 
injustice in conditional sales of land under deeds of Bye-bil-waffa or other 
deeds of the same nature were declared to extend to Benares, as well as 
to the Provinces of Bengal. Bohar and Orissa; and under the terms of 
section II of that Regulation might be considered, from the time of its 
publication, to have established the general limitation of interest at the legal 
rate of “ twelve per cent, per annum.” As, however, the provision relative 
to a limitation of interest, contained in Regulation XV. 1793, and re-enacted 
for the ceded and conquered Provinces .by Regulation XXXIV, 1803, have 
never "been expressly extended to Benares and as it appears that the limita¬ 
tion of twelve per cent, per annum has not yet been considered in force 
within that province, it is necessary that an express rule should be enacted 
for extending to Benares the same limitation of interest and provisions 
connected therewith, as are in force throughout the other provinces under 
this Presidency. It is further requisite, for the purpose of preventing 
improvident and injurious transfer of landed property at an inadequate 
pnce, by the forfeiture of mortgages accompanied with a condition of sole' 
to the mortgagee, if the amount advanced be not repaid within a stated 
period (which description of mortgage is common throughout, the country, 
under deeds of Bye-bil-waffa. Kutcabalah, and other similar designations) 
that an equitable provision should be made for allowing a redemption of the 
estate within a reasonable and limited period, on payment of the principal 
Sl,m l° n t> with interest thereupon if the mortgagee shall not have been put 
m posssession; the Governor-General in Council has accordingly onacted the 
following rules, to be in force, from the time of their promulgation, in th<- 
ho vend provinces therein specified respectively. 
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REGULATION XVII OF 1806. 


Rates ol interest 


2. The provisions contained in the several sections of Regulation XV. 

1793. are hereby declared to extend to the province of 

Reg. XV. 1793 ]^ enares f rom the commencement of the ensuing year 1807 

extended to Benares . ... „ . .. _ , 

... .. A.(_. corresponding with the 19th Poos of the Bengal year 

with modifications. _ ® J 

1213. and 7th Poos of tlie Fusli year 1214, subject to the 
following modifications. 

3. Instead of the limitation of interest specified in sections II and III. 

(Regulation XV. 1793), if the cause of action shall have 

to be decreed by a, * sen before ^ u * period stated in the preceding section, the 
•Civil Courts. Courts of civil judicature are to decree whatever rate of 

interest may have been voluntarily stipulated; or if 
interest be payable in any case wherein a specific rate may not 
have been stipulated, according to the law and usage of the Province in 
conformity with the spirit of section IX. Regulation VII. 1795, which directs 
with respect to bills of exchange, receipts, or notes of hand, that the custom 
of the country is to be abided by, and with respect to dealings and money 
transactions amongst mahajans and shroffs, that the established customs 
•observed and enforced amongst them are to be adhered to by the Courts in 
their inquiries and decisions. 

4. Repealed by Act XXVIIJ. 1855. 

5. The forfeiture of interest for stipulation of a higher rate than what 

Forfeiture oi authorized, enacted by section VIII. Regulation XV. 

principal and 1793, and the forfeiture of principal and interest, in cases 

cabl^to certafn PU of attempts to elude the prescribed rules, by deductions 
cases - from the principal or other devices, provided against by 

section IX. Regulation XV. 1793, shall not be considered applicable to any 
loans actually and bomi fide contracted, or to any bonds or other instruments 
voluntarily given for the evidence and security of such loans, previously to 
the period stated in section II of this regulation. 

6. Repealed by Act XXVIII. 1855. 


i. In addition to the provisions made in the Provinces of Bengal. 

. Behar. Orissa, and Benares, by Regulation I. 1798, and in 

mortgages 'and con- the and conquered Provinces by Regulation XXXIV 

taru? na * sales of 1803, for the redemption of mortgages and conditional sales 

of land, under deeds of Bye-bil-waffa, Kutcabalah or any 
similar designation, it is hereby provided, that when the mortgagee may 
have obtained possession of the land, on execution of the mortgage-deed or 
at any time before a final foreclosure of the mortgage, the payment or estab¬ 
lished tender of the sum lent under any such deed of mortgage and conditional 


REGULATION XVII OF 1800. y 

sale or of the balance due if any part of the principal amount shall have been 

the mS; V ‘ “° rtgagee may n0t h «ve been put it, possession of 
mortgaged property, the payment or established tender of the nrinci,,-,! 

mvner o“f 't due there «P°“. sl >all entitle the .mortgagor nul 

o«ner of such property, or his legal representative, fo the redemptFotf of Ids 

fo?by the fSl 6 m °r SagC " foroc,ose « 1 -mnner provided 

' by he following section: that is to say, at any time within one war 

mayTake nl 7 W,Ualty - accordin g “> «>e era current where the mortgage 
7ilKh o P f n 0fter tbe “Plication of the mortgagee to the 

rSri” tt f ° f D r amiy Ada " lat *he mortgage and 

j> , ° , e conclusivc m conformity with section VIII of this 

have b 10 “' a roVl d fta * SUCh P 8ymeUt ~ ‘ender be clearly proved to 

that the “ ^^ “ ** legal representa.lv - 

that the amount due be deposited, within the time above specified in the 

beZTf a n ° f the Zi " ah ° rCity in " hich ‘be mortgaged property may 

XXXl7 l803 y t S h h f ^ g n ,ati0n 1 ,798 ' Snd SeCtbn XI1 ' ^'gelation 

appli^J therein t fh f- ° f . the P rovision contained in which sections, as 
q Tlylt b °r !u St ‘ PU,ated Peri ° d ° f ■•edemption. arc declared to he 

' fght of red! t 6 t Xten r. ded peri0d 0t 0ne yea ‘-' g ran ‘ e d for an equif- 
e “gbt of redemption by this regulation. 

8. Whenever the receiver or holder of a deed of mortgage and eon- 
How mortgagee * SaIe ’ SUch as is described in the preamble and 

of tnlmnL dee ? P r? e g SeCti ° nS ° f this Ration, may be desirous 
J® Proceed, whin ° f forecIosin g the mortgage and rendering the sale condu¬ 
ct oslng 5 mortgage S1V6 0n ^ expirafciori of the stipulated period, or at any 
ti 0 Mi nde ? nfi con “- tlme subse< 3 uen t before the sum lent is repaid, he shall 
stve. Sa ° conclu * (after demanding payment from the borrower or his repre- 
f , sentative) apply for that purpose by a written petition. 

e presented by himself or by one of the authorized vakils of the Court, 

° re Judge of the Zillah or City in which the mortgaged land or other 

may Sltuated - The Ju dge, on receiving such written application, 
a “ cause the mortgagor, or his legal representative to be furnished, as 
soon as possible, with a copy of it; and shall at the same time notify to him. 

a P envan nah under his seal and official signature, that if he shall not 
redeem the property mortgaged in the manner provided for by the foregoing 
section within one year from the date of the notification, the mortgage will 
6 hna % foreclosed and the conditional sale will become conclusive. 


or 
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ACT TV OF 1882. 
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liKCKIVKI) THK G.-G.’s ASSKXT OX THE ITtII FkIMIUAKY 1882. 

An Act to amend the Lair relatimj to the Transfer of Property hi, Art of 

Parties. 

Wherkas it is expedient to define and amend certain parts of the law 

relating to the transfer of property l>v act of parties; It 
is hereby enacted as follows: — 


Preamble. 


CHAPTER J. 

Preliminary. 


Short title. 


I l)is Act may he called “ lilt- Transfer of Property 
Act, 1882.“ 

Commencement. It shall come into force on the first day of .July 1882 

it extends in the first instance to the whole of British India* except 
Extent. thc territories respectively administered by the Governor 

-p, . , , , ‘‘ f . Bombay in Council, the LieutenantsGovernor of the 

Punjab and the Chief Commissioner of British Burma. 

Tmtiti! 1 ** tlK ; said ,jOCal Governments may. from time to time by 

thereonT Ti the , l0 ? ni1 official Gazette. extend this Act [or any part 
admin 1st ration ^ °' nn,V s P ec,flt ‘ d P nrt of th e territories under its 

in h,L A ! U] Government rnay.d) from time to time, |>v notification 

tin local official Gazette, exempt, either retrospectively or prospectively 

or‘nn^# 0 tv tho * t i e i mt . 0nes afll ? 1 ! nistercd b y such Local Government from nil 
i\ny or the following provisions, namely: — 

an,l Se , cti ° ns ? ft y- fo : ,r * paragraphs two and three, fifty-nine, om- hundred 

an d one hundred and twenty-three. ] 

fiftv ^° tWlth8tand i ing an y thi,| g in tho foregoing part of t his section, sections 

one hunt paragr JP hs Gvo and three, fifty-nine, one hundred and seven and 

dTsf Jn ^ and Gventy-three shall not extend or be extended to any 

of Sr t r ™? of country tor the time being excluded from the operation 

lldlan Registration Act. 1877. under the power conferred hv the first 
wenon of that Act or otherwise.] 

2. Tu the territories to which this Act extends for the time boiiur the 

Repeal of Acts, enactments specified in the schedule hereto annexed 'shall 

heroi,, « , rc Pcaled to the extent therein mentioned. But nothiim 

n^em^ontained shall he deemed to affects notmng 

.al'ci? oT'fll V rlth th r- P re V 0, . ls Council - ” were^omitted by X 2~f7lTo 

‘ the CJovernor-f.onornl i„ Devolution Act (XXXVIII of 192it). 
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THE TRANSFER OF PROPERTY ACT. 


Saving of certain 
enactments, inci¬ 
dents, rights, liabi¬ 
lities, &c. 


's. 3. 

(f<) the provisions of any enactment- not hereby 
expressly repealed; 


(b) any terms or incidents of any contract or constitution of property 
which are consistent with the provisions of this Act, and are 
allowed by tip* law for the time being in force; 

(<) an\ light or liability arising out of a legal relation constituted 
before this Act comes into force, or anv relief in respect of anv 
such right or liability; or ‘ 

{(1) save as provided by section fifty-seven and Chapter four of this 
f a ?y transfer by operation of law or by, or in execution 
ot, a decree or order of a Court of competent jurisdiction ; 

and nothing in the second chapter of this Act shall he deemed to affect 
any rule of Hindu, Muhammadan or Buddhist law. 

Interpretation- 
clause. 

“immoveable 

property »» 

" instrument •» 


3. In this Act, unless there is something repugnant* 
in the subject or context,— 

“ immoveable property ” does not include standing 
timber, growing crops or grass; 


ment; 


instrument means a noil-testamentary instru- 


“attested. *' 


attested, in relation to an instrument, means 

. attested by two or more witnesses each of whom has seen 

the executant sign or affix his mark to the instrument, or has seen some 

o ler persons sign the instrument in the presence and by the direction of 

^ executant, or has received fro.u the executant a personal acknowledg' 

ment of his signature or mark, or of the signature of such other DersoS 

and each of whom has signed the instrument in the presence of tlia 

executant; biff it shall not be necessary that more than one of such wit 

nesses shall have been present at the same time, and no particular form of 
attestation shall be necessary ;(*) orm or 

“ registered ” 


“ attached to 
the earth ” 


registered ” means registered in t i- 

under the law for the time being i„ f orce remhtin^fhe 
registration of documents; regulating the 

“ attached to the earth ” means— 

lb) imbedded in* theelirth "Vh! the* ° f *"7* “l*/ 1 shn,b ? : 

(c) attached to wh o i * * ‘ • n . t yi ? ase wa ^ 8 or buildings; or 

enjovnu-nt of that" to“vldchtt ^ be ° efiCin ' 

r “ottonaWe chtini — a claim to any debt, other than a debt 

‘ actionable ? ecure(l mortgage of immoveable property or bv 

“ ° r ple<1 8 e ot Inove “ble property or to any 

Sion, either actual or constructive of thf. V C-'I pr ” per ‘y not , in tp e posses- 
recognize as affording around* t * r * c \ aln ? ant "Inch the CivH Courts 

interest be exi stent, accruin g,"conditional or contingent; ^ beneficinI 

( 11 Added by the Transfer of Pronprtv 7Z i ---- 

Property Amendment Act (XXVII of 1926). 
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and a person is said to have " notice " of a fact when In- actuillv 
“notice" ^°'' s tbut frtct . or when, but for wilful abstention fn!,,, 

gross negligence he would'ha°ve Z t't wLntlorluon* "tl^f ° r 
is given to or obtained bv his ,ia Pnt nn ,i ’ miomuition of the fact 

the Indian Contract Act, 1872, section two humhXn^'S 

Enactments re- 4 r Pi> 1 . i . 

lating to contracts ’ , 1 le chapters and sections of this Act , 

£ « XT* Contact 0 irr8*72. Shali b " “*"* <’ f *• SSSl 

i.und [ rtd nd an S d°se 0 ven ^“anyone TimT'T^ T •’“ ,l U " w - Hfly-nine. one 
supplemental to the Indian Registration"^Act!"^??.'*) 1 "'" 1 ' ^ rei "' M 


CHAPTER ii. 

Of Transfers of Property by Act of Parties. 

(A.) Transfer of Property, whether moveable or immoveable. 

5. In the following sections “ transfer of property ” means an act by 

“Transfer of J',7 1C “ “ ,Ivm S P erson conveys property, in present or in 
property ” defined. n,ture . to one or more other living persons, or to himself 

properlv ” r ° UC ° r u lore other ,ivin K persons; and “ to transfer 

pmperty is to perform such act. 


What may be .?* Property pt any kind may be transferred, except 
iransferred. as otherwise provided by this Act or by any other law for 

the time .being in force. 

(«) The chance of an heir-apparent succeeding to an estate, the chance 

of a relation obtaining a legacy on. the death of a kinsman or 

any other mere possibility of a like nature, cannot be 
transferred. 


( b ) A mere ri g ht of re-entry for breach of a condition subsequent 
cannot be transferred to any one except the owner of the pro¬ 
perty affected thereby. 

^ A11 h e r it age* ° ^ CimUOt be transferrCfl apart from the dominant 


(d) An interest in property restricted in its enjoyment to the owner 
personally cannot be transferred by him. 

(c) A mere right to sue cannot be transferred. 


</) A public office cannot be transferred, nor can the salary of a public 
officer, whether before or after it has become payable. 

{g) Stipends allowed to military and civil pensioners of Government 
and political pensions cannot be transferred. 
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*A%anoi iin \jr rAurr/ttn AtX. [ SS. 7 * 10 

(h) No transfer can be made (1) in so far as it is opposed to the 
nature ot the interest affected thereby, or (2) [for an unlawful 
object or consideration within the meaning of section twenty- 
hree of the Indian Contract Act, 1872,] or (3; to a person 
legally disqualified to be transferee. 

(/) Nothing in this section shall he deemed to authorize „ tenant 
having an untransferable right of occupancy, the farmer of an 
estate in lespect ot which default has been made in paying 

“ of \V U ' T T ° f m \. estate ,mder ‘he management of 
oiMessee " " K,S ass,K " h,s inte,est «>ieh tenant, farmer 


7. Kvery person _con.pete.it to contract and entitled to transferable 

Persons compe- j authoiized to dispose of transferable property 

tent to transfer. ^ ‘ ,s °" u - competent to transfer such property either 

the eirctuns, 1 ,nces"S^;" 1 ' >, ^; i rli either , or 

o.y law for the time being in fo,cm nl,ow “ d ™ d Prescribed by 

8. Unless a different intention is expressed or necessarily imnlied „ 

Operation of t f‘* n . s of Property passes forthwith to the transferee all* 
trans,er - " hlch the transferor is then capable ^ passing 

‘ pi opt 1 1 \, and in the legal incidents thereof 

annexed' l theret<), n tlie* U rents U an(l 1 ^)irafhs e thereof^ “‘““A * he “** 
and all things attached to the earth; ^ f acc,u,ng after the transfer,. 

„u. "i'tw'r 1 . . .. ... ... 

« ■i&ss&rsK *«£s 'trsrrt-r.~.«* 

.. 1 •>"*' ... wJfc'SRj®. *•» 

. 


Oral transfer. 


in everv '^asr in 1 wlffeh'" In! “ ,e " ithout writ- 

required bv l.-iw witting is not. expressly 

1°. Where property £ tmnshrred subject to a condition or limitation 
Condition res- , . 1 * ^ tiunnng the transferee or any person cbiimin" 

tMlatng alienation. («'» P-ting with or disposingVhis interest in 

the case of a lease where the condition' Iim,t i ltlon 1S void, except in 
claiming under him • Provider! tl f S t 10 benefit of the lessor or those 

benefit tf a worn,," fnot heim H ma - V 1,0 transferred to or for the 

*ho shall not have power di.riii^ hT'"' ¥ ubammn ‘ lan or Buddhist), so that- 
or her beneficial interest therein ,narril, f?* 1 *<> transfer or charge the same 


ss. 11—16] 


the transfer of property act. 
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11. Where, cu tler of property, an interest therein is c,,,,te.| 

Restriction re- ^ ° ) ltel J 111 f « vour of «»v person, hut the terms of the 
W“5* to interest K , b . fer < : ,lrect that su ch interest shall he applied or enioved 

™ r/ce^ a “ d a ,,F“ r ! iC,,l T m f nner ' he 

such direction. 1 spOS, ‘ ot * ucb “'terest as if there were no 

% 

i« tKSifSjjS; SlfLtrf?“T, ** *«« - —i>™. 

sS* a 

sassBtar: s* 

of the same, such condition or limitation is void, 
of thelessof “ '« ■«>» benefit 

Truute the 8 ! tran .?, fer , of property, on interest therein is created for 

neat of unborn transfer'sublet T* 0 " ”• f isteuce al ,ht ’ date of the 

person. tr„n!f! ' fr 1 . 1 to a P nor interest created by tlie same 

shall not take effect t Cr ^ ted ^ th ? b l enefit of sueh Person 

of the transferor in Jbe propertf *° he "’ h ° le ° f the rem " toin * '"forest 

• . 

, • ' , • • • 4 * 

*. Illustration. 

wife A sucSvelv P 7o I ? r theh f h n V S ? in trust for A a,,d ,lis intended 

son of ttaintinsi-S th • e f' *?.?» after the of the survivor, for the eldest 

interest so created forThe*benefit r ft J 1 ni’ al ?^ after ^! 8 death for A’s second son. The 

»ot extend to the who^ nf /? the . e,de . st son , does not take effect, because it does 

ine wh °fc of A 8 remaining interest in the property. 

14. No transfer of property can operate to create an interest which is 

Buie against per- °. take effect after the life-time of one or more persons 
petuity. living at the date of such transfer, and the minority of 

that period and P ers ? n who fhnU he in existence at the expiration of 

belong ’ ^ 1 whom, if lie attains full age, the interest created is to 


J^ an5 f e J to class, . 1®* If, on n transfer of property, an interest therein 

come ,! ?1a w ^ om * s crea tcd for the benefit of a class of persons with regard 
tions thirteen IS to 1 8 ° me °, £ whom such interest fails by reason of any of the 
fourteen. rules contained in sections thirteen and fourteen, such 

interest fails ns regards the whole class. 


Transfer to take 
ofiect on lailure of 
prior transfer. 


16. Where an interest fails by reason of any of the 

rules contained in sections thirteen, fourteen and fifteen 

any interest created in the same transaction and intended 

to take effect after or upon failure of such prior interest 
also fails. . , . 
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17. The restrictions in sections fourteen, fifteen and 

Transfer in per- sixteen shall not apply to property transferred for the 

petuity lor benefit benefit of the public in the advancement of religion, know- 

of public. ledge, commerce, health, safety or any other object 

beneficial to mankind. 


18. Where the terms of a transfer of property direct that the income 

arising from the property shall be accumulated, such 
direction shall be void, and the property shall be disposed 
of as if no accumulation had been directed. 


Direction for 
accumulation. 


Exception .—Where the property is immoveable or where accumulation 
is directed to be made from the date of the transfer, the direction shall be 
valid in respect only of the income arising from the property within one year 
next following such date; and at the end of the year such property and 
income shall be disposed of respectively as if the period during which the 
accumulation has been directed to be made had elapsed. 


19. Where, on a transfer of property, an interest therein is created in¬ 
vested interest, favour of a person without specifying the time when it is 

to take effect, or in terms specifying that it. is to take effect 
forthwith or on the happening of an event which must happen, such interest 
is vested, unless a contrary intention appears from the terms of the transfer. 

A vested interest is not defeated by the death of the transferee before ho 
obtains possession. 

Explanation .—An intention that an interest shall not be vested is not to 
be inferred merely from a provision whereby the enjoyment thereof is post¬ 
poned, or whereby a prior interest in the same property is given or reserved 
to some other person, or whereby income arising from the property is 
directed to be accumulated until the time of enjoyment arrives, or from a 
provision that if a particular event shall happen the interest shall pass to 
another person. 


20. Where, on a transfer of property, an interest 
When unborn therein is created for the benefit of a person not then 

person acquires living, he acquires upon his birth, unless a contrary 

tr^ns^r ^or^ his * ntent * on J »PP oar from the terms of the transfer, a 

benefit. vested interest, although he may not be entitled to the 

enjo 3 r ment thereof immediately on his birth. 

21. W here, on a transfer of property, an interest therein is created in 
Contingent favour of a person to take effect only on the happening of 

interest. a specified uncertain event, or if a specified uncertain 

event shall not happen, such person thereby acquires a contingent interest in 
the property. Such interest becomes a vested interest in the former case, 
on the happening of the event; in the latter, when the happening of the 
event becomes impossible. 

Exception. —Where, under a transfer of property, a person becomes 
entitled to an interest therein upon attaining a particular age, and the 
transferor also gives to him absolutely the income to arise from such interest 
before he reaches that, age, or directs the income or so much thereof as may 
be necessary to be applied for his benefit, such interest is not contingent. 


SS. 22—26J 
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22. Where, 

Transfer to mem¬ 
bers of a class who 
■attain a particular 
age. 


on a transfer of property, an interest therein is created 
in favour of such members only of a class as shall attain 
a, particular age, such interest does not vest in any member 
of the class who has not attained that age. 


23. Where, on a transfer of property, an interest therein is to accrue 

to a specified person if a specified uncertain event shall 
Transfer conti- happen and no time is mentioned for the occurrence of 

^specified* 3 uncer* *^ a t event, the interest fails unless such event happens 
tain event. before, or at the same time as, the intermediate or prece¬ 

dent interest ceases to exist. 

24. Where, on a transfer of property, an interest therein is to accrue to 

. such of certain persons as shall be surviving at some period, 
of certain persons out t “ e exa °t period is not specified, the interest shall go to 
ns survive at some such of them as shall be alive when the intermediate or 
period not speci- precedent interest ceases to exist, unless a contrary inteii- 
e * tion appears from the terms of the transfer. 


Illustration. 


A transfers property to B for life, and after his death to C and D, equally to be 
divided between them, or to the survivor of them. C dies during the life of B. D 
survives B. At B’s death the property passes to D. 


25. An interest created on a transfer of property and dependent upon a 

condition fails if the fulfilment of the condition is impos¬ 
sible, or is forbidden by law, or is of such a nature that 
if permitted, it would defeat the provisions of any law, or 
is fraudulent, or involves or implies injury to the person or property of 
•another, or the Court regards it as immoral or opposed to public policy. 


Conditional 

transfer. 


Illustration. 

(а) A lets a farm to B on condition that he shall walk a hundred miles in an nour. 
the lease is void. 

(б) A gives Rs. 600 to B on condition that he shall marry A’s daughter C. At the 
•date of the transfer C was dead. The transfer is void. 

(c) A transfers Rs. 500 to B on condition that she shall murder C. The transfer is 

void. 

(d) A transfers Rs. 500 to his niece C if she will desert her husband. The transfer is 
void. 


26. Where the terms of a transfer of property impose a condition to be 
Fulfilment of fulfilled before a person can take an interest in the property, 
dent^° n P rece ’ the condition shall be deemed to have been fulfilled if it 
* has been substantially complied with. 

Illustrations. 

~ A transfers Rs. 5,000 to B on condition that he shall marry with the consent of 

V’ an d E, E dies. B marries with the consent of C and D. B is deemed to have 
fulfilled the condition. 

lb) A transfers Rs. 5,000 to B on condition that he shall marry with the consent of 
D t nd marries without the consent of C, D and E, but obtains their consent 

after the marriage. B has not fulfilled the condition. 
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27. Where, 


[ss. 27 -31 


oi. a transfer ol property, an interest therein is created in 
favour of one person, and by the same transaction an 
ulterior disposition of the same interest is made in favour 
of another, it the prior disposition under the transfer shall 

a'i u e e of';r r ■ dis P° si,ion take effect upon the 

failure ot the prior disposition, although the failure miv 

transferor. OCClm 1 ‘ - the manner contemplated lr“Z 

u 11erior*disposWon'shall*Uikeeet''^ ‘° ! h “ is that the 

failing in a particular manner th ''it' r °' e . n .^ ^he P 1 ^ 01 ’ disposition 
unless the p^ior*'di^iTLbYn'‘ 1^'°" * hM " 0t **» ** 


Conditional trans¬ 
fer to one person 
qoupled with trans¬ 
fer to another on 
failure of prior 
disposition. 


in u.<r rut ion 


three^months^aft-e^.Vs' “th* iThe'ZulT S ‘; a " T CUte • lease within 

life time. The disposition in’f^r'of t' SSSlL *° d ° ^ ,0 C ' B in A '» 

lr Jf.’r * wS rt L l °had u'a'nlfirreH 1 /" r™' f* ’''“"H <*» » U. life-time, 

under circumstances which make it imnossihl t° ier ' ^ and 1,13 w *fe perish together, 
disposition in favour of B Tes not tT effect. ^ ^ ^ Thi 


28. 

Ulterior 
conditional 
pening or 
pening of 
event. 

the rules 
three, tw 


On a transfer of property an interest therein may be created to 

transler “ ccrue to "“J Person with the condition superadded that in 

s » ss “-ri 

::sr P ™;> *t“ 4 

53 s " ~ 


illustration 


go U t„ a D P B Vi “ 5 f ® di ~ t 0 » b »f~r d or rnTn-fe" without'"^! “* m ® j ° ri , t >' or "“‘-lying. 
fo° D &,? ZT S " W-“laS,’ “sTot'en 1 !’ 6 


Prior disposition 
not affected by in¬ 
validity of ulterior 
disposition. 


30. Jf the ulterior disposition 
disposition is not affected by it. 

i 


is not valid, the prior 


Illustration. 

B is entitled to the*farm*during hi * Ff lf S j? do uot desert her husband, to C- 

ta.m during her lafe as if no condition had been inserted. 

Condition that 

to*have S eflect Ce ^i ® u ^i ect to provisions of section twelve, on a 

case specified un ' ei .?/. P ro P ei ‘ty nn interest therein may be created with 
certain event hap- uie COI ?d»tion superadded that it shall cease to exist in case 

„° r does not uncer . tain ‘‘vent shall happen, or in case a 

h pp * specified uncertain event shall not happen. 


ss. 32 35j 
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lllustrat ions. 

transfers a farm to B, provided that, if B shall not K » to Kimla.id within tl„>... 
£®“* ^S ter . tl * e d . at ®. of tJ ie transfer, his interest in the farm shall Jease B doe< not 
go to England within tl e term prescribed. His interest in the farm ceases. 

32 In oidei that a condition that an interest shall cease to exist may 

Such condition be va ^d, it is necessary that, the event to which it relates 

must not be in- be one which could legally constitute tin* condition of the 

vaua * creation of an interest. 

33. Where, on a transfer of property, an interest therein is created 

( ? ndi ‘ to a condition that the person taking it shall por- 

SS, of ^/t no fonn 51 certain « ct - l)Ut uo time is specked for tin- 
time being spec!- P ei ’f oril, nnce of the act, the condition is broken when he 
fled for perfor- renders impossible, permanently or for an indefinite period, 
m * nce - the performance of the Act. 

34. \\ here an act is to be performed by a person either as a condition 

to be fulfilled before an interest created on a transfer of 

r 0 , C |° ndi ’ property is enjoyed by him, or as a condition on the non- 
ance of act, time ^ u ^bnent of which the interest is to pass from him to 
being specified. another person, and a time is specified for the performance 

of the act, if such performance within the specified time is 
? r fy en ^ e< ^ by the fraud of a person who would he directly benefited by non- 
fulfilment of the condition, such further time shall as against him be 
a lowed for performing the act as shall be requisite to make up for the delay 
caused by such fraud. But if no time is specified for the performance of 
the act, then, if its performance is by the fraud of a person interested in 
the non-fulfilment of the condition rendered impossible or indefinitely post¬ 
poned, the condition shall as against him be deemed to have been fulfilled. 

Election. 

35. \\ here a person professes to transfer property which he has no right 

to transfer, and as part of the same transaction confers any 
necte. Cti ° n when benefit on the owner of the property, such owner must 

elect either to confirm such transfer or to dissent from 
*t; and in the latter cast* lie shall relinquish the benefit 
conferred, and the benefit- so relinquished shall revert to the transferor 
r Ins representative as if it had not been disposed of, 

subject nevertheless, 

where the transfer is gratuitous, and the transferor has, before the 
e ec ^ lon « died or otherwise become incapable of making a fresh transfer. 

and in all cases where the transfer is for consideration, 

to the charge of making good to the disappointed transferee the amount 
or value of the property attempted to be transferred to him. 

Illustrations. 

of rif? D?n^«l f 0 S * Ulta 4 npUr f i8 *4* P r °P ert -Y of C and worth Rs. 800. A by an instrument 

C eK , P ,i T* transfer £ * 8*™ 1 * by the same instrument Its. 1.000 to C. 

elects to retain the farm. He forfeits the gift of Rs. 1,000. 
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is. 36. 


p I'nm' 6 8am £ ca o'A^ A d 6S bcfore t,ie election - His representative must out of the 
Ks. 1,000, pay Rs. 800 to B. 


The rule in the first paragraph of this section applies whether the trans¬ 
feror does or does not believe that which he professes to transfer to be his 
own. 


A person taking no benefit directly under a transaction, but deriving 
a benefit under it indirectly, need not elect. 

A person who in his own capacity takes a benefit under the transaction 
ma\ m another dissent therefrom. 

Exception to the last preceding four rules .—Where a particular benefit 
is expressed to be conferred on the owner of the property which the trans¬ 
feror professes to transfer, and such benefit is expressed to be in lieu of that 
property if such owner claim the property, he must relinquish the particular 

benefit, hut he is not bound to relinquish any other benefit conferred upon 
him by the same transaction. 

Acceptance of the benefit by the person on whom it is conferred con¬ 
st.tutes an election by him to confirm the transfer, if he is aware of his 
duty to elect and of those circumstances which would influence the judg¬ 
ment of a reasonable man in making an election, or if he waives enquirv into 
tlie circumstances. M 

Such knowledge or waiver shall, in the absence of evidence to the 
contrary, be presumed, it the person on whom the benefit lias been conferred 
tn J°Kd it for two years without doing any act to express dissent. 

Su C h knowledge or waiver may be inferred from any act of his which 
' l . s 11 ^possible to place the persons interested in the property professed 
to be transferred m the same condition as if such act had not been done. 

Illustration. 

A transfers to B an estate to which C is entitled and 

S"? C a coal-mine. C takes possession of the mine -nd exhensU h H T 

confirmed the transfer of the estate to B. ’ * exhausts ll - He has thereby 

If lie does not within one year after thp rlntx. th* r _ e • •*_ 4 

Hie transferor or his representatives his intention to eon } TaDs{er 

from thp trnnefpi. K _ £ _ , . intentl °n to confirm or to dissent 


--wuiuui L Lie. H tUlSICi, 

ceases' orT.nHl'‘thfel^i™ V ^ P ° St P° ned until the <,is< ' bilit y 

rne election is made by some competent authority. 

Apportionment. 

In the a ^encc °f a contract or local usage to the contrary, all rents. 

Apportionment oi *' l !* I ? s ’ P°nsions, dividends and other periodical pay- 

periodical payments ™ ent . s ln the nature of income shall, upon the transfer of 

o? I 1 "' f m r , esfc °I fche P erson entitled to receive such pay- 

person entitled. f e 4 ^ eemec *’ as between the transferor and 

P transferee to accrue due from day to dav, and to be 

apportionable accordingly, but to be payable on the days 
appointed for the payment Thereof. J J 


8. v 
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r> 


V 
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37. When, in consequence of a transfer, property is divided 'and held 

in several shares, and thereupon the benefit of any 
benefit rt of lm obUga- ligation relating to the property as a whole passes from 
tion on severance. 0,10 to several owners of the property, the corresponding 

duty shall, in the absence of a contract to the contrary 
amongst the owners, be performed in favour of each of such owners in 
proportion to the value of his share in the property, provided that the duty 
can be severed and that the severance does not substantially increase the 
burden of the obligation; but if the duty cannot be severed, or if the 
severance would substantiallv increase the burden of the obligation, the duty 

v O’ i 

shall be performed for the benefit of such one of the several owners as they 
shall jointly designate for that purpose ; 

Provided that no person on whom the burden of the obligation lies shall 
be answerable for failure to discharge it in manner provided by this section, 
unless and until he has had reasonable notice of the severance. 

Nothing in this section applies to leases for agricultural purposes, 
unless and until the Local Government by notification in the official 
Gazette so directs. 

Illustrations. 

( а ) A sells to B, C and D a house situate in a village and leased to E at an annual 
rent of Rs. 30 and delivery of one fat sheep, B having provided half the- purchase-money 
and C and O one quarter each, E, having notice of this must pay Rs. 15 to B, Rs. 7£ 
to C and Rs. 7£ to D. and must deliver the sheep according to the joint direction of 

B. C and D. 

(б) In the same case, each hou«e in the village bemg bound to provide ten days’ 
labour each year on a dyke to prevent inundation, E had agreed as a term of his lease 
to perform this work for A. B, C and D, severally require E to perform the ten days’ 
work due on account of the house of each. E is not bound to do more than ten days 
work in all, according to such directions as B. C and D, may join in giving. 

( B).—Transfer of Immoveable Property. 

38. Where any person, authorized only under circumstances in their 

nature variable to dispose of immoveab'e property, truns- 
Transler by per- f ers suc h property for consideration, alleging the existence 

unde^cerSn of such circumstances, they shall, as between the transferee 
cumstances to tranT- on the one part and the transferor and other persons (if 
fer. anvj affected by the transfer on the other part, be deemed 

to' have existed, if the transferee, after using reasonable 
care to ascertain the existence of such circumstances, has acted in good faith. 

Illustration. 

A, a Hindu widow, whose husband has left collateral heirs alleging that the property 
held by her as such is insufficie.it for her maintenance, agrees, for purposes neither 
religious nor charitable, to sell a field, part of such property, to B. B satisfies himself 
by reasonable enquiry that the ii’.omo of the property is insufficient for A’s maintenance, 
and that the sale of the field is necessary, and acting in good faith, buys the field from A. 

As between B on the one part and A and the collateral heirs on the other part, a necessity 
for the sale shall be deemed to have existed. 

39. Where a third person has a right to receive maintenance or a provi- 
Transier where s * on f° r advancement or marriage from the profits of 

third person is immoveable property, and such property is transferred with 
entitled to main- the intention of defeating such right, the right maj r bo 
enance. enforced against the transferee, if he has notice of such 

intention or if the transfer is gratuitous; but not against a transferee for 
consideration and without notice of the right, nor against such property rn 
his hands. 
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LSS. 40—43. 


IK ii#f ration. 

A, a Hindu, transfers Sultanpur to his sister-in-law r »• e , 
him for maintenance in virtue of his having become entitled' ti 1 “ of , her dai, t n against 
property, and agrees with her that, if she is dispcs^ssed of SnHpn^ d f ea ?f, d husband’s 
her an equal area out of such of several other specified vill™*,• P T' A WlH transfer *° 
may elect. A sells the specified villages to C wh., • 8 *" * u ? possession as she 

of the agreement. B is dispossessed 8 0 f Sultanpur Shn l" g °° d J a ! th » w,thout notice 
transferred to C. p * ^ ll6 ,,as no claim on the villages 

40. Where, tor the move beneficial enmvn^,, , r i • 

Burden of obliga- property, a third person 3 has ° . i,ls °' vn immoveable 
tion imposing res- interest in the immJ ki ab ’ independently of tiny 

ar - - - sxz? aurrssr cr&r r ,b "" * 4 

the latter p.operty o.toeom,^ the. enjoyment of 
o r Of obligation P arfic “'" r manner, *«■ ^ en > 0 - vn,ent ln a 

annexed to owner- "here a third person is entitled to the benefit -m 
ship but not obligation arising out of contract ,n i , ot J m 

amounting to in- ownership of immoveable 1 anUexed lo th « 

terest of easement, to an interest thova* * P ro perty, but not amounting 

or obligation may be enforced a^nat a 7 ea f ment . Such right 

gratuitous transferee of the property affect^’ 7u "? th , n ° tlce t,lereof or a 
transferee tor consideration and without notice f t ' 3 UOt a * amst a 
nor against such property in his hands >f * 1<? n ^ t or obligation, 

IK u<t ration. 

A contracts to sell Sultanpur to B whih. ♦ . 
bultanpur to C who has notice cf the contract 51:!“ ? is , sti11 in force he sells 
to the same extent r*s against A. 1 ,ay en * orce the contract against C 

Mi.r itr 

..- I. .. 

42 \vi , n 1011,1 • 

son'havlng Stffi 

aS " 1 '" V ° C!,t,<jn <>f "> e .. transfer pier * P °" er) 

\ j e ( s Illustration. 

specified surveyor, B°should' ^akT rLIToT * 1 *°* T ?* ok * t, . le lei ¥* if - in the opinion of a 
thinking that such a use has beV made ; de t t | r,me . ntal to its value. Afterwards A. 
revocation of B's lease subject to the oniniAn /f « he house to C ’ This operates as a 
having been detrimental to its value P f the 8urvevor as to B 's nse of the house 

Transfer by un- transfer 1 certain°' ISl ‘ V repr ® sents tnat he is authorized to 
authorized person transfer l»o) lmm <>veable property and professes to 
who subsequently , r , Sl ch property for consideration such transfer 

acquires interest ll * h all f at the option of the transferee rans,fer 

redf 7 proper tv f 1 f tr ™ sfe . ror ma y acquire in such 

transfer subsists!^ P 7 7 tlme dl,rm g which the contract of 
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Nothing in this section shall impair the right ot transferee* in good 
faith for consideration without notice of the existence of the said option. 


Illustration. 

A. a H : ndu, who has separated from his father B, sells to C' three fields. X. Y and 
Z, representing that A is authorized to transfer the same. Of these fields Z does not 
belong to A, it having been retained by B on the partition ; but on B's dying A as heir 
obtains Z. C, not having rescinded the contract of sale, may require A co delivery / 
to him. * 1 


44. Where one of two or more co-owners of immoveable propert\ 

Tr&nsf b legally competent in that behalf transfers his share of 

co-owner* y 0116 such property or any interest therein, the transferee 

acquires, as to such share or interest, and so far as is 
necessary to give effect to the transfer, the transferor’s right to joint- 
possession or other common or part enjoyment of the property, and to 
enforce a partition of the same, but subject to the conditions and liabilities 

affecting, at the date of the transfer the share or interest so transferred. 

Where the transferee of a share of a dwelling-house belonging to an 
family is not a member of the family, nothing in this section 
shall be deemed to entitle him to joint possession or other common or part 
enjoyment of the house. 


45. Where immoveable property is transferred for consideration to 

Joint transfer * wo or more persons, and sUch consideration is paid out 
for consideration. a fund belonging to them in common, they are, in 

the absence of a contract to the contrary, respectively 
entitled to interests in such property identical, as nearly as may be, with 
he interests to which they were respectively entitled in the fund; and. 
wheie such consideration is paid out of separate funds belonging to them 
respectively, they are, in the absence of a contract to the contrary, 
respectively entitled to interests in such property in proportion to the 
shares of the consideration which they respectively advanced. 


In the absence of evidence as to the interests in the fund to which 

they were respectively entitled, or as to the shares which they respectively 

advanced, such persons shall be presumed to be equallv interested in the 
property. 


46. Where immoveable property is transferred for consideration by 

persons having distinct interests therein, the transferors 
Transfer for con- are » the absence of a contract to the contrary, entitled 
sideratlon by to share in the consideration equally, where their interests 

persons having in the property were of equal value, and. where such 
ct interests. interests were of unequal value, proportionately to the 
value of their respective interests. 


Illustrations. 


>) A, owing a moiety, and B and C, each a quarter share, of mouza Sulftanpur. 
xenange an eighth share of that mouza for a quarter share of mouza Lalpura. There 
oeing no agreement to the contrary, A is entitled to an eighth share in Lalpura. and 
13 antl each to a sixteenth share in that mouza. 


(f>) A, being entitled to a life-interest in mouza Atrali, and B and C to the reversion, 
sell the mouza for Rs. 1,000. A*s life-interest is ascertained to be worth Rs. 600, the 

reversion, Rs. 400. A is entitled to receive Rs. 600 out of the purchase monev B and C 
to receive Rs. 400. 
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47. Where several^ .•o-owr-ers of immoveable property transfer a share 
Transfer by co- " lthout specifying that the transfer is to take 

«-■srs; ts sac?aa: 

Illustration. 

na.uza Sultanpur/transferwo-an^i^lmn U»c eatl ' th f °'' ne *' « f a four-anna sd.are, 
winch of their several stares the transfer is made !k , “ /a . to D * wlt,,out specifying from 
anna share is taken from the share of V and half g eff . ect to t,,e transfer one- 
ehaies of 15 and C. * and , '«*» ,f -an-anna share from each of the 

c,^‘V 2££ s^rihL'Urt. P'-f 

*«■ extent tovetLr . or le exercised to their full 

absence of a special conS *'res^ati^Tr, ri * ht * ha11 ’ “> 
be subject to the rights previously created. 1Dd, " g ' 6 eilr ,ei ' transferees ’ 

49. Where immoveable nrcnortv ic t,. r , r 

Transferee's right -h property S Vp^K 
under policy. transfer insured against lu ' I “ , °‘ tllC 

transferee, m case rf " ,h t '" ma g c - by fire ' thl ' 

absence of a contract to the contrary renm*'" dawia ° ,e ’ ma . v > 111 the 
transferor actually receives under the' Dolled any V ,oney which ,lu ' 
lx- necessary, to l applied in ^t^nftfp^V thereof a * "»' y 

50. No person shall be chargeable with any rents or nmfits ,f 

pa^ 1 to b °ho"lder SS't ^ in faith 

uuder detective properly, notwitLandinl It^a^ Xd 

had no right to receive^smcli m^or ™ ’"' ld " 

Illustrations. 

notice of the^ transfer, *hi 3 good faith "pa vs The lent to^V^R *• ° fie ’ d f° C ’ B - having no 
«ent so paid. F y llle m,t to A - R >s not chargeable with the 

“• When r P ro“ e t re „ e n tf i,nm °y e ' ,, ! le I-operty makes anv 

JSTFZZti he F i. absolutely ^iS’^ d , faitl > 
holders under defec. evicted therefrom by anv , ... ’ ‘ i ■ subsequently 
tive titles. the transferee has -i r <d,t “"''V" a better title ' 

the eviction either 'to b « re<,Ulr t* the P CTSOn ca,IS D S 
ment estimated and paid or secured to tf * f vaIue of the improve- 

S5S&- “^t o ;,,‘: « 

he the e sHm;t U ed t0 vah.e ,)!, ther 0 e r of'^ TheHme’S* tirr^ 0 " 6 ™^ Slm " 

or sown on the property*^cr^^^v? aforesa,(1 - the transferee has planted 
therefrom, he is entitled to suob a * S 1 ™™* "hen he is evicted 

gather and carry them. Cr ° PS and to free ,n g res s and egress to 
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52. During the active prosecution in any Court having authority 

Transfer of pro- ^ r j tish ln<Ua « or established beyond the limits of Brit 
perty pending suit ^ nc * ,tt . ^ t'he Ciovernor-tieneral in Council. of 
relating thereto. contentious suit or proceeding in which any right 

immoveable property is directly and specific'll)] v 
question, the property connot be transferred or otherwise dealt with by a 
party to the suit or proceeding so as to affect the rights of any other \nu 
thereto under any decree or order which may be made therein,‘except und 
the authority of the Court and on such terms as it n;av impose. 


m 

ish 

;i 

to 
in 
n v 
•tv 
rr 


53. Every transfer of immoveable property, made with intent to 
Fraud u 1 e n t '* e f rilu< - prior or subsequent transferees thereof for 
transfer. consideration, or co-owners or other persons having an 

interest in such property, or to defeat or delay the creditors 
of the transferor, is voidable at the option of any person so defrauded, 
defeated or delayed. 


Where the effect of any transfer of immoveable property is to defraud, 
defeat or delay any such person, and such transfer is made gratuitously or 
for a grossly inadequate consideration, the transfer may be presumed to 
have been made with such intent as aforesaid. 


Nothing contained in this section shall impair the rights of any 
transferee in good faith and for consideration. 


CHAPTER III. 


Of Sales of Immoveable Property. 


54. “ Sale ” is a transfer of ownership in exchange 

41 Sale ” defined, for a price paid or promised or part-paid and part- 

promised. 

kuch transfer, in the case of tangible immoveable property of the value 

of one hundred rupees and upwards, or in the case of a 
Sale how made. reversion or other intangible thing, can be made only by 

a registered instrument. 

In the case of tangible immoveable property of a value less than one 
hundred rupees such transfer may be made either by a registered instrument 
°r by delivery of the property. 

Delivery of tangible immoveable property takes place when the seller 
places the buyer, or such person as he directs, in possession of the property. 


A contract for the sale of immoveable property is a contract that a sale 
Contract lor sale sllc ^ property shall take place on terms settled between 

the parties. 



does not, of itself, create any interest in or charge on such property 
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55. In the absence of a contract to the contrary, the buyer and the 

seller of immoveable property respectively are subject to 

Rights and liabili- liabilities, and have the rights, mentioned in the rules 
ies of buyer and nc unrili^nhlp tr» the 


ties 
seller. 


lUC iiauiuv.iv.^, utavA uu » v v 1 - ---- 

next following or such of them as are applicable to the 
proDerty sold : 


(!) The seller is bound— 

to disclose to the buyer any material defect in the property of 
which the seller is, and the buyer is not, aware, and which 
the buyer could not with ordinary care discover; 

(b) to produce to the buyer on his request for examination all 

documents of title relating to the property which are in the 
seller’s possession or power: 

(c) to answer to the best of his information all relevant questions 

put to him by the buyer in respect to the property or the title 
thereto; 

(d) on payment or tender of the amount due in respect of the price 

to execute a proper conveyance of the property when the buyer 
tenders it to him for execution at a proper time and place; 

(t) between the date of the contract of sale and the delivery of the 
property, to take as much care of the property and all documents 
of title relating thereto which are in his possession as an owner 
of ordinary prudence would take of such property and 
documents; 

(t) to give, on being so required, the buyer, or such person as he 
directs, such possession of the property as its nature admits: 

(_</) to pay all public charges and rent accrued due in respect of the 
property up to the date of the sale, the interest on all 
incumbrances cn such property due on such date, and. except 
where the property is sold subject to incumbrances, to 
discharge all incumbrances on the property then existing. 

(2) The seller shall be deemed to contract with the buyer that the 
interest which the seller professes to transfer to the buyer subsists and that 
he has power to transfer the same: 

Provided that, where the sale is made by a person in a fiduciary 
character, he shall be deemed to contract with the buyer that the seller has 
done no act whereby the property is incumbered or whereby he is hindered 
from transferring it. 

The benefit of the contract mentioned in 11 i is rule shall be annexed to, 
and shall go with the interest of the transferee as such, and mav he enforced 
by every person in whom that interest is for the whole or any part thereof 
from time to time vested. 


(3) \\ here the whole of the purchase-monev has been paid to the seller, 
he is also bound to deliver to the buyer all documents of title relating to 
the property which are in the seller’s possession or power: 
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1 rovidod that, (u) where the seller retains any part of the proper! \ 
comprised in such documents, he is entitled to retain them all, and, ib\ 
where the whole of such property is sold to different buyers, the buyer of the 
lot- ot greatest value is entitled to such documents. But in ease (<<) the 
seller, and in case ( b ) the buyer of the lot of greatest value, is bound, upon 
every reasonable request by tne buyer, or by any of the other buyers, as the 
case may be, and at the cost of the person making the request, to produce 
the said documents and furnish such true copies thereof or extracts there- 
trom as he may require; and in the meantime, the seller, or the buyer of 
e ot of greatest value, as the case may be, shall keep the .said documents 
safe, uncancelled and undefaced, unless prevented from so doing bv fire or 
other inevitable accident. 


(4) The seller is entitled 


(a) to the rents and profits of the property 
passes to the buyer; 


till tlie ownership thereof 


(6) where the ownership of the property has passed to the buyer 
before payment of the whole of the purchase-money, to a 
charge upon the property in the hands of the buyer for the 
amount of the purchase-money, or any pari thereof remaining 
unpaid, and for interest on such amount or part. 


(o) The buyer is bound— 

(<») to disclose to the seller any fact as to the nature or extent of the 
seller s interest in the property of which the buyer is aware but 
of which he has reason to believe that the seller is not aware, 
and which materially increases the value of such interest; 

(5) to pay or tender, at tha time and place of completing the sale, 
the purchase-money to the seller or such person as he directs; 
provided that, where the property is sold free from incum¬ 
brances, the buyer may retain out of the purchase-money tlie 
amount of any incumbrances on the property existing at the 
date of the sale, and shall pay the amount so retained to the 
persons entitled thereto; 

(c) where the ownership of the property has passed to the buyer, to 
bear any loss arising from the destruction, injury or decrease 
in value of the property not caused by the seller; 

id) where the ownership of the property has passed to the buyer, as 
between himself and the seller, to pay all public charges and 
rent which may become payable in respect of the property, the 
principal moneys due on any incumbrances subject to which 
the property is sold, and the interest thereon afterwards 
accruing due. 

(6) The buyer is entitled— 

(a) where the ownership of the property has passed to him. to the 
benefit of any improvement in, or increase in value of the 
property, and to the rents and profits thereof; 
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(b) unless he has improperly declined to accept delivery of the pro¬ 
perty. to a charge on the property, as against the seller and all 
persons claiming under him, with notice of the payment, to the 
extent of the seller's interest in the property, for the amount of 
any purchase-money properly paid by the buyer in anticipation 
of the delivery and for interest on such amount; and, when he 
properly declines to accept the delivery, also for the earnest 
(if any) and for the costs (if any) awarded to him of a suit to 
compel specific performance of the contract or to obtain a decree 
for its rescission. 


An omission to make such disclosures as are mentioned in this section, 
paragraph (1). clause (a). and paragraph (5), clause («), is fraudulent. 

56. Where two properties are subject to a common charge, and one of 
Sale of one of the properties is sold, the buyer is, as against the seller, 
two properties sub- in the absence of a contract to the contrary, entitled to 

*har e° * common ^ nve the charge satisfied out of the other property, so far 
c * as such property will extend. 


Discharge of incumbrances on Sale. 

57. (a ) Where immoveable property subject to any incumbrance, 
Provision bv } vl,ether immediately payable or not, is sold by the Court or 
Court for incum- ! n execution of a decree, or out of Court, the Court may, 
brance and sale ^ thinks fit, on the application of any party to the sale, 
freed therefrom. direct or allow payment into Court.— 

(1) in case of an annual or monthly sum charged on the property, or 

of a capital sum charged on a determinable interest in the pro¬ 
perty, of such amount as, when invested in securities of the 
Government of India, the Court considers will be sufficient, by 

means of the interest thereof, to keep down or otherwise provide 
for that charge, and 

(2) in an\ other case of a capital sum charged on the property.—of 

the amount sufficient to meet the incumbrance and any interest 
due thereon. 


in * ith * r case ^ iere n * so be paid into Court such additional 

amount as the Court considers will be sufficient to meet the contingency of 
m ier cos .s, expenses and interest, and any other contingencv except depre¬ 
ciation of investments not exceeding one-tenth part of the original amount to 
h* paid m, unless the Court for special reasons (which it shall record) thinks 
fit to require a larger additional amount. 


(/> ) I hereupon the Court may, if it thinks fit, and after notice to the 
incumbrancer, unless the Court, for reasons to be recorded in writing, thinks 
fit to dispense with such notice, declare the property to be freed from the in¬ 
cumbrance, and make any order for conveyance, or vesting order, proper for 

giving effect to the sale, and give directions for the retention and investment 
of the money in Court. 

(r) After notice served on the persons interested in or entitled to the 
money or fund in Court, the Court may direct payment of transfer thereof 
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to the persons entitled to receive or give a discharge 
generally may give directions respecting the application < 
capital or income thereof. 


for tin- same, 
>r distribution « 


and 
f tin* 


(d) An appeal shall lie from any declaration, order or direction under 
this section as if the same were a decree. 

(e) In this section “ Court means (1) a High Court in the exercise of 
its ordinary or extraordinary original civil jurisdicton. (2) the Court of a 
District Judge within the local limits of whose jurisdiction the property or 
any part thereof is situate, (3) any other Court which the Local (iovermneut 
may, from time to time, by notification in the official (iazette, declare to In¬ 
competent to exercise the jurisdiction conferred by this section. 


CHAPTER IV. 

Of Mortgages of Immoveable Property and Charges. 

" m* 0118 a 8 C '» 58 ‘ A mortgage is the transfer of an interest in 

" mortg 8 * g e e’” s P ec ‘ bc immoveable property for the purpose of securing 
“mortgage-money*” * be payment of money advanced or to be advanced by way 
and “ mortgage- °f loan, an existing or future debt, or the performance of an 
deed M defined. engagement which may give rise to a pecuniary liability. 

The transferor is called a mortgagor, the transferee a mortgagee; the 
principal money and interest of which payment is secured for the time being 
<ue called the mortgage-money, and the instrument (if any) by which the 
transfer is effected is called a mortgage-deed. 

(6) Where, without delivering possession of the mortgaged property, the 

Simple mortgage morfc g a g or bincJ s himself personally to pay the mortgage- 

mone y* and agrees, expressly or impliedly, that, in the 
event of his failing to pay according to his contract, the mortgagee shall have 
a right to cause the mortgaged property to be sold and the proceeds of sale 
o be applied, so far as may be necessary, in payment of the mortgage-money. 

be transaction is called a, simple mortgage and the mortgagee a simple 
mortgagee. • 

dit?onaf a R 8 a e i P by COn " ( c ) Wbere tbe mortgagor ostensibly sells the mortgaged 
* property— 

on condition that on default of payment of the mortgage-money on a 
certain date the sale shall become absolute, or 

on condition that on such payment being made the sale shall become- 
void, or 


on condition that on such payment being made the buver shall transfer 
the property to the seller. 

the transaction is called a mortgage by conditional sale and the mort¬ 
gagee a mortgagee by conditional sale. 
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(d) \\ here the mortgagor delivers possession of the mortgaged property 

to the mortgagee, and authorizes him to retain such 
mortgagT Ua ^ possession until payment of the mortgage-mopey, and to 

receive the rents and profits accruing from the property 
and to appropriate them, in lieu of interest, or in payment of the mortgage- 
money, or partly in lieu of interest and partly in payment of the mortgage- 
money, the transaction is called an usufructuary mortgage and the mortgagee 
an usufructuary mortgagee. 


(e) Where the mortgagor binds himself to repay the mortgage-money 
English mort- on a certain date, and transfers the mortgaged property- 
gage. absolutely to the mortgagee, but subject to a proviso that 

he will re-transfer it to the mortgagor upon payment of the mortgage- 
money as agreed, the transaction is called an English mortgage. 

59. Whore the principal money secured is one hundred rupees or 
Mortgage when u l )xvnr '* s . a mortgage can be effected only by a registered 
to be by assurance, instrument signed by the mortgagor and attested by at 

least two witnesses. 


Where the principal money secured is less than one hundred rupees, a 
mortgage may be effected either by [a registered instrument] signed and 
attested as aforesaid, or (except in the case of a simple mortgage) .by- 
delivery of the property. 

Nothing in this section shall be deemed to render invalid mortgages 
made in the towns of Calcutta, Madras, Bombay, Karachi, [Rangoon, 
Moulmein, Bussein and Akyab], by delivery to a creditor or his agent of 
documents of title to immoveable property, with intent to create a security 
thereon. 


Rights and Liabilities of Mortgagor. 

60. At any time after the principal money has become payable, the 

Eight of mort- '" or, ° a “ 0 '' a r *gbt, on payment or tender, at a proper 
gagor to redeem tlni ® ani P acr - mortgage-money, to require the 

mortgagee (a) to deliver the mortgage-deed, if any, to the 
mortgagor (b) where the mortgagee is in possession of the mortgage,! pro¬ 
perty, to deliver possession thereof to the mortgagor, and (c) at the cost of 
the mortgagor either to re-transfer the mortgaged property to him or to 
auch thn-d person as he may direct, or to execute and (where the mortgage 
tel n, i 6 ' > -' 1 . a registered instrument) to have registered an 

w!™i B T en ti 111 Wr i tmg H ; at ri S ht in derogation of his interest 
transferred to the mortgagee has been extinguished : 

extii>an^» e i d h that t th . e , ligllt conferred by this section has not been 
extinguished by act of the parties or by order of a Court. 

suit l h ' C'm/crred by this section is called a right to redeem and a 

smt to enforce it is called a suit for redemption. 

to the°offi U ? !?"? s i' al i be deemed to render invalid anv provision 

been alwA t ’ ‘ f the t,me for P a ? ment of ‘he principal money has 

be entitl^ t, PSSS m n ° f uoh , tlme bas been fixed, the mortgagee shall 
be entitled to reasonable notice before payment or tender of such money. 
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Nothing in this section shall entitle a person interested in u share onl\ 

of the mortgaged property to redeem his own share only 

portion^of n mort- OU a proportionate part of the amount 

gaged property. remaining due ou the mortgage, except where a mortgagee. 

or if there are more mortgagees than one. all such mort¬ 
gagees, has or have acquired, in whole or in part, the share of a mortgagor. 


61. A mortgagor seeking to redeem any one mortgage shall, in the 

absence of a contract to the contrary, be entitled to do so 
redeem without paying any mpney due under any separate mort- 

perties separately o a g e ™«de by lum. or by any person through whom he 
mortgaged. claims, on property other than that comprised in the 

mortgage which he seeks to redeem. 


Illustration. 


A, the owner of farms Z and Y. mortgages Z to P> for Its. 1.000. A afterwards 
mortgages Y to B for Rs. 1,000, making no stipulation as to any additional charge on Z. 
A may institute a suit for the redemption of the mortgage on Z alone. 


Eight of Usufruc¬ 
tuary mortgagor to 
recover possession. 


62. In the 

mortgagor has a 
perty,— 


case of a usufructuary mortgage, the 
right to recover possession of the pro- 


(a) where the mortgagee is authorized to pay himself the mortgage- 
money from the rents and profits of the property,—when such 
money is paid; 


(6) where the mortgagee is authorized to pay himself from such rents 
and profits the interest of the principal money,—when the 
term (if any), prescribed for the payment of the mortgage- 
money has expired and the mortgagor pays or tenders to the 
mortgagee the principal money or deposits it in Court as h<re- 
in after provided. 


63. 

Accession 

mortgaged 

perty. 


Where mortgaged property in possession of the mortgagee has, 
during the continuance of the mortgage, received any 
accession, the mortgagor, upon redemption, shall, in the 
p * absence of a contract to the contrary, be entitled as 
against the mortgagee to such accession. 


Where such accession has been acquired at the expense of the morl- 
Accession gagee, aQ d is capable of separate possession or enjoyment 
acquired in virtue without detriment to the principal property, the mortgagor 
01 transferred desiring to take the accession must pay to the mortgagee 
wnership. the eX p ell ses of acquiring it. If such separate possession 

or enjoyment is not possible, the accession must be delivered with the 
property, the mortgagor being liable, in the case of an acquisition necessary 
to preserve the property from destruction, forfeiture or sale, or made with 
his assent to pay the proper cost thereof, as an addition to tlie principal 
money, at the same rate of interest. 


In the case last mentioned the profit-s. if any, arising from the accession 
shall be credited to the mortgagor. 
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Where the inort 
at the expense of 

accession shall, in the absence of a contract to the contrary, be set off 
against interest, if any, payable on the money so expended. 


gage is usufructuary and the accession has been acquired 
the mortgagee, the profits, if any, arising from the 


64. Where the mortgaged property is a lease for a term of years, and 

the mortgagee obtains a renewal of the lease, the mort¬ 
gagor. upon the redemption, shall, in the absence of a 
contract by him to the contrary, have the benefit of the 
new lease. 


Renewal of mort¬ 
gaged lease. 


Implied contracts 65 ‘ 1,1 the absence of a contract to the contrary, 

Joy mortgagor. mortgagor shall be deemed to contract with the 

mortgagee— 


(a) that the interest which the mortgagor professes to transfer to 
the mortgagee subsists, and that the mortgagor has power to 
transfer the same; 



that the mortgagor will defend, or, if 
possession of the mortgaged property, 
the mortgagor’s title thereto; 


the mortgagee be in 
enable lrm to defend. 


(c) that the mortgagor will, so long as the mortgagee is not in 

possession of the mortgaged property, pay all public charges 
accruing due in respect of the property; 

(d) and, where the mortgaged property is a lease for a term of years, 

ihat the rent payable under the lease, the conditions contained 
therein, and the contracts binding on the lessee have been 
paid, performed and observed down to the commencement of 
the mortgage; and that the mortgagor will, so long as the 
security exists and the mortgagee is not in possession of the 
mortgaged property, pay the rent reserved by a lease, or if 
the lease be renewed, the renewed lease, perform the condi¬ 
tions contained therein and observe the contracts binding on 
the lessee, and indemnify the mortgagee against all claims 
sustained by reason of the non-payment of the said rent or the 

non-performance or non-observance of the said conditions and 
contracts; 


( e) an d> where the mortgage is a second or subsequent incumbrance 
on the property, that the mortgagor will pay the interest from 
time to time accruing due on each prior incumbrance as and 
when it becomes due, and will at the proper time discharge 
the principal money due on such prior incumbrance. 

Nothing in clause (c), or in clause (d), so far as it relates to the pay¬ 
ment of future rent, applies in the case of an usufructuary mortgage. 

The benefit of the contracts mentioned in this section shall be annexed 
to and shall go with the interest of the mortgagee as such, and may be 
enforced by every person in whom that interest is for the whole or any 
.part thereof from time to time vested. 


66. A mortgagor in possession of the mortgaged property is not liable 
Waste by mort- to the mortgagee for allowing the property to deteriorate; 
gagor in possession, but he must not commit any act which is destructive or 
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permanently injurious thereto, if the security is insufficient or will I, 
rendered insufficient by such act. ' ‘ 

Explanation A security is insufficient within the meaning of this 

or f 7 th f ° £ the mort g a g ed property exceeds by one-third. 

hfiina of bu > ldm g s . exceeds by one-half, the amount for the time 

Deing due on the mortgage. 


Rights and Liabilities of Mortgagee. 

67 . In the absence of a contract to the contrary, the mortgagee ha* 

Bight to lore- an 7 ^ nie a ^ er the mortgage-money has become payable 
closure or sale. ^im all d before a decree has been made for the 

redemption of the mortgaged property, or the mortgage- 
money has been paid or deposited as hereinafter provided, a right to obtain 
from the Court an order that the mortgagor shall be absolutely debarred 
ot ms nght to redeem the property, or an order that the property be sold. 

A suit to obtain an order that a mortgagor shall be absolute^ debarred 
of his right to redeem the mortgaged property is called a suit for foreclosure. 

Nothing in this section shall be deemed— 

(а) to authorize a simple mortgagee as such to institute a suit for 

foreclosure, or an usufructuary mortgagee as such to institute 
a suit for foreclosure or sale, or a mortgagee by conditional 
sale as such to institute a suit for sale; or 

(б) to authorize a mortgagor who holds the mortgagee’s rights as 

his trustee or legal representative, and who may sue fer a sale 
of the property, to institute a suit for foreclosure; or 

(c) to authorize the mortgagee of a railway, canal or other work m 

the .maintenance of which the public are interested, to insti¬ 
tute a suit for foreclosure or sale; or 

(d) to authorize a person interested in part only of the mortgage- 

money to institute a suit relating only to a corresponding part 
of the mortgaged property, unless the mortgagees have, with 
the consent of the mortgagor, severed their interests under the 
mortgage. 

Right to sue for 68 * The mort g a g ee has a right to sue the mort- 

mort|ago-money g a g° r * or the mortgage-money in the following cases 

only: — 

(a) where the mortgagor binds himself to repay the same; 

(b) where the mortgagee is deprived of the whole or part of his 

security by or in consequence of the wrongful act or default of 
the mortgagor; 

(c) where, the mortgagee being entitled to possession of the property 

the mortgagor fails to deliver the same to him. or to secure 
the possession thereof to him without disturbance bv the 
mortgagor or any other person. 
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Where, by any cause other than the wrongful act or . default of the 
mortgagor or mortgagee, the mortgaged property has been wholly or partially 
destroyed, or the security is rendered insufficient as defined in section 
sixty-six, the mortgagee may require the mortgagor to give him within a 
reasonable time another sufficient security for his debt, and it' the mortgagor 
fails so to do. may sue him for the mortgage-money. 


69 . A power conferred by the mortgage-deed on the mortgagee, or on 

any person on his behalf, to sell or concur in selling, in 

when^valid 0 * default °f payment of the mortgage-money, the mortgaged 

property, or any part thereof without the intervention of 
the Court, is valid in the following cases land in no others], namely: — 


(a) where the mortgage is an English mortgage, and neither the 

mortgagor nor the mortgagee is a Hindu, Mohamedan or 
Buddhist [or a member of any other race, sect, tribe or class 
from time to time specified in this behalf by the Local Govern¬ 
ment. with the previous sanction of the Governor-General in 
Council, in the local official Gazette] ; 

( b) where the mortgagee is the Secretary of State for India in 

Council; 

(c) where the mortgaged property or any part thereof is situate 

within the towns of Calcutta. Madras, Bombay, Karachi, 
[Rangoon. Moulmein, Bassein or Akyab]. 

But no such power shall be exercised unless and until— 


(1) notice in writing requiring payment of the principal money has 
been served on the mortgagor, or on one of several mortgagors, and default 
has been made in payment of the principal money, or of part thereof, for 
three months after such service; or 


(2) some interest under the mortgage amounting at least to five 
hundred rupees is in arrenr and unpaid for three months after becoming 
due. 


When a sale has been made in professed exercise of such a power, the 
title of the purchaser shall not be impeachable on the ground that no case 
had arisen to authorize the sale, or that due notice was not given, or that 
the power was otherwise improperly or irregularly exercised; but any person 
damnified by an unauthorized or improper or irregular exercise of the power 
shall have his remedy in damages against the person exercising the power. 

1 he money which is received by the mortgagee, arising from the sale, 
after discharge of prior incumbrances, if any, to which the sale is not 
made subject, or after payment into Court under section fifty-seven of a 
su,m to meet any prior incumbrance, shall, in the absence of a contract 
to the contrary, be held by him in trust to be applied by him, first, in 
payment of all costs, charges and expenses properly incurred by him as 
incident to the sale or any attempted sale; and, secondly, in discharge of 
the mortgage-money and costs and other money, if anv, due under the 
mortgage; and the residue of the money so received shall be paid to the 
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fwlhe pro^l'of ‘the ^le tt,ereo^ roP "‘‘ V u " tl,ori/Ltl to piva '^ipts 

befo^°S g vi“ 'cti.rr 0 zi oi thU seetK,u to 

hieing Wf'^h “t Pf’ ovi ? io “* c ontamed iu sections six to nineteen (bull, 

deemed to ..nnfv 1 ft ?” d Mort *“g^' P °'vers Act. 18tiG, shell be 
inort cm era A app \ to English . mortgages, wherever in British India the 

mortgagee “’"-i'r slt . uaU '- " htu neither the mortgagor nor the 

“ee sfet tri , I’ M f°“ iedan ur Bu<ldhist Lor « nu.-n.lK-? of any other 

w stetsfis iM «'•» * * h - 

7° If. after the date of a mortgage, any accession is made to the 

»C n ‘° ™mt g, T, P .? per ‘y- the mortgagee, in the absence of a 
perty. *™ cfc to the contrary, shall, for the purposes of the 

security, be entitled to such accession. 

I It lust rat ions. 

»UuS„ A For‘fhe purposes U.e'^rS “ ^ 

Renewal oVmort mo,t S;'Sed property is a lease for a term of years and 
eaged lease.’ the mortgagor obtains a renewal, of the lease, the mort- 

for the purnoses %'Th' ' a ab , scn eo of a , contraict to the contrary, shall, 

ptuposes of the security, tie entitled to tile new lease. 

m2' . Whe "’ ( } l \ ri " s tlu ' eontinuance of the mortgage, the mortgagee 
gagee 6 m p„°ieSion mch" P ° SSessI0, ‘ of the mortgaged property, he may ! P Ll 

possession, such money as is necessary_ 

(<I) f0l 'thc e J:: e management of the property and the collection of 
tne rents and prohts thereof; 

(l>) for its preservation from destruction, forfeiture or sale. 

(c) for supporting the mortgagor’s title to the property; 

^ f ° r an7 king hiS °"' n title the, ' eto 8° od "gains, tlu’ mortgagor; 

(t) " h ™aot} ‘Tthe 8 leasr P< ' ,tV “ " rene " ab,U lua * huW - fol ' tlia 

the prineinnl monew^fn 0 * “ I™*™. 0 ' to “'<■ contrary, add such money to 
"’here no such i V; * V interest payable on the principal, and, 

\V1 * h ° rate ° f nine P« cent, per annum. 

also, intho 1S !*' lts na / ule hisurable, the mortgagee may 

against loss , ° f ^ contrary, insure and ke°ep insured 

and tiie premium ty hro the wbole or any part of such property; 

‘nortga^ed kroner tv in irP Th ,nsui : an ?° , sha11 be « charge on the 

Priority” nnd P w?thinterest‘ l ?!! "ith the same 

•7T-- - - inteiest at the same rate. Hut the amount of surd, 

w-ords “ with the previous sanction of the Governor-Goner«l ,r, n 7 
omitted by S. 2 of the Devolution Act, XXXVIII of 1920. ' 101 
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insurance shall not exceed the amount specified in this behalf in the mort¬ 
gage-deed or (if no such amount is therein specified) two-thirds of the 
amount that would be required in case of total destruction to reinstate 

the property insured. 


Nothing in this section shall be deemed to authorize the mortgagee to 
.insure when an insurance of the property is kept up by or on behalf of the 
mortgagor to the amount in which the mortgagee is hereby authorized to 

insure. 


73. When* mortgage!i properly is >old through lailure to pay arrears* 
Charge on pro- of revenue or rent due ill respect thereof, the mortgagee 

needs of revenue has a charge on the surplus, if any, of the proceeds, after 
sale. payment thereout of the said arrears, for the amount 

remaining due on the mortgage, unless the sale has been occasioned by 
some default on his part. 

74. Any second or other subsequent mortgagee may, at any time after 

the amount due on the next prior mortgage has become 
Right of subse- payable, tender such amount to the next prior mortgagee, 
quent mortgagee an j suc h mortgagee is bound to accept such tender and 

to give a receipt for such amount; and (subject to the 
provisions of the law for the time being in force regulating 
the registration of documents) and subsequent .mortgagee shall, on obtaining 
such receipt, acquire, in respect of the property, all the rights and powers 
of the mortgagee, as such, to whom he has made such tender. 

75. Every second or other subsequent mortgagee has, so far as regards 
Rights cf mesne redemption, foreclosure and sale of the mortgaged 

mortgagee against property, the same rights against the prior mortgagee or 
prior and subse- mortgagees as his mortgagor has against such prior 
quent mortgagees, mortgagee or mortgagees, and the same rights against the 
subsequent mortgagees (if any) as he has against his mortgagor. 


to pay off 
mortgagee. 


prior 


Liabilities cf 
mortgagee in 
possession. 


76. When, during the continuance of the mortgage, 
the mortgagee takes possession of the mortgaged 
property,— 


(«) he must manage the property, as a person of ordinary prudence 
would manage it if it were his own; 

(b) lie must use his best endeavours to collect the rents and profits 

thereof; 

(c) he must, in the absence of a contract to the contrary, out of 

the income of the property, pay the Government revenue, all 
other charges of a public nature accruing due in respect there¬ 
of during such possession, and any arrears of rent in default 
of payment of which the property may he summarily sold; 

{(I) he must, in the absence of a contract to the contrary, make such 
necessary repairs of the property as he can pay for out of the 
rents and profits thereof after deducting from such rents and 
profits the payments mentioned in clause (c) and the interest 
on the principal money; ' 
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(e) he must not commit any act which is destructive or permanent l\ 
injurious to the property; 

(/) where he has insured the whole or any part of the property 
against loss or damage by tire, he must, in case of such loss 
or damage, apply any money which he actually receives under 
the policy or so much thereof as may be necessary, in rein- 
s at mg the property, or, it the mortgagor so directs, in reduc¬ 
tion or discharge of the mortgageen<uicy ; 

(g) he must keep clear, full and accurate accounts of all sums 

received and spent by him as mortgagee, and, at any time 
during the continuance of the mortgage, give the mortgagor, 
at his request and cost, true copies of such accounts and of 
the vouchers by which they are supported; 

(h) his receipts from the mortgaged property, or. where such 

proper y is personally occupied by him, a fair occupation- 
rent in respect thereof, shall, after deducting the expenses 
mentioned in clauses (c) and (rf), and interest thereon. In- 
debited against him in reduction of the amount (if anv) from 
time to tim*> due to him on account or interest on the .mortgage- 
■money and, so far as such receipts exceed anv interest due 
in 1 eduction or discharge of the mortgage-money; the surplus, 
if any, shall be paid to the mortgagor; 

(') when the mortgagor tenders, or deposits in manner hereinafter 
provided the amount for the time being due on the mortgage, 
the mortgagee must, notwithstanding the provisions in the 
o her clauses of this section, account for his gross receipts 
trom the mortgaged property from the date of the tender or 
from the earliest time when he could take such amount out 
ot Court, as the case may be. 

If the mortgagee fail to perform any of the duties imposed upon him 

by hb „S 1 l 0ne<i J se °t ,on , he may when accounts are taken in 

with the l . pursuance of a decree made under this chapter, be debited 

,Wl the loss, if any, occasioned by such failure. 

BeJi 7 '. Nothmg in section seventy-six, clauses (6), (d), (a) and (h) applies 

« interest ln 1,ea and Ca th S there , is a cont ™et between the mortgagee 

Property'si,„n , the n ;° rt gng°r that the receipts from the mortgaged 

be taken in 1,'“ l° ng f as he ”"!‘«««“ is in possession of the property 

interest and h ° ,nte f rest ° n t he Principal money, or in lieu of such 
and defined portions of the principal. 


Priority. 

78. Where, through the fraud, misrepresentation or gross neglect 

Postponement of a f nor mortgagee another person has been induced to 
P ri or mortgagee. advance money on the security of the mortgaged pronertv 

mortgagee. ** Pn ° r m0rt * a « ee sha11 be P«*Poned to'the subsequent 
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79. If a mortgage made to secure future advances, the performance 
Mortgage to se v) f all engagement or the balance of a running account, 
cure uncertain expresses the maximum to be secured thereby, a subse- 

maximum "is e x- ( l l, ‘‘ nt mortgage of the same property shall, if made with 
pressed. notice of the prior mortgage, he postponed to the prior 

mortgage in respect of all advances or debits not exceeding the maximum, 
though made or allowed with notice of the subsequent mortgage. 


/// u.<t ration 

A mortgages Sultnnpm to liis bankers, B & Co., to secure the balance of his account 
with them to the extent of Its. 10.000. A then mortgages Sultanpur to C, to secure 
Rs. 10.000. (' having notice of the mortgage to B & Co-, and C gives notice to B & Co. 
of the second mortgage. At the date of the second mortgage, the balance due to B & Co., 
does not exceed Rs. 5.000. B & Co. subsequently advance to A sums making the 
balance of the account against him exceed the sum of Rs. 10.000. B & Co. are entitled, 
to the extent of Rs. 10.000, to priority over C. 

80. No mortgagee paying off a prior mortgage, whether with or with- 
Tacking abo- out notice of an intermediate mortgage, shall thereby 
lished. acquire any priority in respect of bis original security. 

And, except in the case provided for by section seventy-nine, no mortgagee 
making a.subsequent advance to the mortgagor, whether with or without 
notice of an intermediate mortgage, shall thereby acquire any priority in 
respect of his security for such subsequent advance. 


Marsliallituj and Contribution. 

81. If the owner of two properties mortgages them both to one person 

and then mortgages one of the properties to another 

securities 1,in ** person who has not notice of the former mortgage, the 

second mortgagee is. in the absence of a contract to the 
contrary, entitled to have the debt of the first mortgagee satisfied out of 
the property not mortgaged to the second mortgagee so fur as such property 
will extend, hut not so as to prejudice the rights of tin* first mortgagee or 
of any other person having acquired for valuable consideration an interest 
in either property. 


82. Where several properties, whether of one or several owners, are 

mortgaged to secure one debt, such properties are, in the 
mortgage-debt absence of a contract to the contrary, liable to contribute 

rateably to the debt secured by the mortgage, after 
deducting from tin* value of each property the amount of anv other incum¬ 
brance to which it is subject at the date'of the mortgage. 


W here, of two properties belonging to the same owner, one is mortgaged 
to secure one debt and then both are mortgaged to secure another debt, 
and the former debt is paid out of the former property, each property is. 
in the absence of a contract to the contrary, liable to contribute rateably 
to the latter debt after deducting the amount of the former debt from 
the value of the property out of which it has been paid. 


Nothing in this section applies to a property liable under section 
eighty-one to the claim of the second mortgagee. 
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Deposit in Court. 


83. At any time after the principal money has become payable- and 

Power to deposit 8 “. it for redemption of the mortgaged property 

in Court money ? “ arre d, *he mortgagor, or any otlur person entitled to 
due on mortgage, institute such suit, may deposit, in any Court in which 

he might have instituted such suit, to the account of tin- 
mortgagee, the amount remaining due on the mortgage. 


The Court shall thereupon cause written notice of the deposit to be 

served on the mortgagee, and the mortgagee may, on pre- 

Bight to money renting a petition (verified, in manner prescribed by law- 

deposited by mort- for verification of plaints) stating the amount" then 

SH 01 * • due on the mortgage, and his willingness to accept the 

money so deposited in full discharge of such amount, and 

on eposi mg in the same Court the mortgage-deed if then in his possession 

or power, apply for and receive the money, and the mortgage-deed so 

deposited shall be delivered to the mortgagor or such other person as 
aforesaid. 1 


84. When the mortgagor or such other person as aforesaid has 

Cessation of in- ^ en< ^ ere ^ or deposited in Court under section eighty-three 
terest. the amount remaining due on the mortgage, interest on 

. , tlie principal money shall cease from the date of the 

ender or as soon as the mortgagor or such other person as aforesaid has 
One all that has to be done by him to enable the mortgagee to take such 
amount out- of Court, as the case may be. 

Nothing in this section or in section eighty-three shall be deemed to 
tk P n e * if mor tg a goe of his right to interest when there exists a contract- 
at he shall be entitled to reasonable notice before payment or tender of 
the mortgage-money. 

Suit8 for Foreclosure, Sale or Redemption. 

*85. Subject to the provisions of the Code of Civil Procedure, section 

four hundred and thirty-seven, all persons having an 
Parties to suits interest in the property con^prisrd in a mortgage must be 

a 0 nV° re , Cl0SUre ' sale i oined as P arties to an lt suit under this Chapter relating 
redemption. to such mortgage: Provided that the plaintiff h\as notice 

of such interest. 


Foreclosure and Sale. 

*86. In a suit for foreclosure, if the plaintiff succeeds, the Court shall 

Decree in fore- m ?Jf e a decrr e ordering that an account be taken of what 

closure-suit. be due fn the plaintiff for principal and interest on 

to /»/„. 17 , thc mortgage, and for his costs of the suit , if any, awarded 

d'Tc™ T* da y next hereinafter referred to, or declaring the amount so 
"lie at the date of such decree, 

0rderin 9 u Von the defendant paying to the plaintiff or into 

'Oun the amount so due. on a day within six months from the date of 
^(durin g in Court th e amount so due, to be fixed by thc Court the plaintiff 


cedu^hiv'^ 85 ' 90 and , 92 / 94 ’ 96 \, 9 7 a " d 99 °. f Act, being section 

p “ * ,ave be en repealed from this Act and are re-enacted in th 
Procedure ns Order XXXIV. rr. 1-6. 7, 8, 10 and 12-14 re^ 


in 

respectively. 


relating to pro- 
Code of Civil 
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shall deliver up to the defendant, or to such person us he appoints . all 
documents in his possession or power relating to the mortgaged property, 
and shall transfer the property to the defendant free from all incumbrances 
created by the plaintiff or any person claiming under him, or, where the 
plaintiff claims by derived title, by those under whom he claims; and shall, 
if necessary, put the defendant into possession of the property; but 

that, if the payment is not made on or before the day to be fixed by 
the Court, the defendant shall be absolutely debarred of all right to redeem 
the property. 


*87. If payment is made of such amount and of such 
Procedure in subsequent costs as are mentioned in section ninety-four. 

case of payment of the defendant shall (if necessary) be put into possession 

amount due. o/ fj l€ mortgaged property. 

If such payment is not so made, the plaintiff may apply to the Court 

for an order that the defendant and all persons claiming 
Order absolute through or under him be debarred absolutely of all right 

tor foreclosure. to redeem the mortgaged property, and the Court shall 

then pass such order, and may, if necessary, deliver 
possession of the property to the plaintiff: 

Provided that the Court may, upon good cause shown, 
time W6r t0 61113186 anc * upon such terms, if any, as it thinks fit, from time to 

time postpone the day appointed for such payment. 

On the passing of an order under the second paragraph of this section, 
the debt secured by the mortgage shall be deemed to be discharged. 

In the Code of Civil Procedure, Schedule IV. No. 121). for the words 

“ final decree," the words “ decree absolute " shall be substituted. 

*88. In a suit for sale, if the plaintiff succeeds, the Court shall pass 

Decree for sale a decree to the e ff e ot mentioned in the first and second 

paragraphs of section eighty-six, and also ordering that, 

in default of the defendant paying as therein mentioned, the mortgaged 
property or a sufficient part thereof be sold, and that the proceeds of the 
sale (after defraying thereout the expenses of the sale) be paid into Court 
and applied in payment of what is so found' due to the plaintiff, and that 
the balance, if any. be juaid to the defendant or other persons entitled to 
receive the same. 

In a suit for foreclosure, if the plaintiff succeeds and the mortgage is 

not a mortgage by conditional sale, the Court may, at the 
sale°Tn r foreclosure- \ nsf(lncc °f the plaintiff, or of any person interested either 

suit. ,n the mortgage-money or in the right of redemption, tf 

it thinks fit. pass a like decree (in lieu of a decree for 
foreclosure) on such terms as it thinks fit. including, if it thinks fit , the 
deposit in Court of a reasonable sum, fixed by the Court, to meet the ex¬ 
penses of sale and to secure the performance of the terms. 


*Vide note on p 39. supra. 
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*89. If in any vase under section eiyhiy-ciyht the defendant pays to 

Procedure when u‘ pl "‘" Uft 7 intu , Cuurl "" <'<•!/ />><'</ «* aforesaid 

defendant pays 1 ie l " l,,u " 1 due under the mortgage , the costs, if any, 

amount due. unaided to him and such subsequent costs as are mentioned 

, , . ! n section ninety-four , the defendant shall (if necessary) 

be put m possession of the mortgaged property; but if such payment is not 

so made, the plaintiff or the defendant . as the ease may be, may apply to the 

Order absolute * ° ,nt - ° r >ni or( i er obsolute for sale of the mortgaged 

for sale. property, and the Court shall then pass an order that such 

property, or a sufficient part thereof, be sol,I and that the 

proceeds of the sale be dealt with as is mentioned in section eighty-eight; 

and thereupon the defendant’s right to redeem and the security' shall both 
be extinguished. 

*90. When the net proceeds of any such sale are insufficient to pay 

Recover of t1lC (,mount (1u€ f or thc iimc bcin i/ otl the mortgage, if 

balance due 7 on he b( [ l(,ncc is le 9 aU V recoverable from the defendant 
mortgage. otherwise than out of the property sold, the Court may 

pass a decree for such sum. 


Redemption. 


Who mav f 91 ‘ Besides the mortgagor, any of tin- following 

redemption. ° f P ersons ma y redeem, or institute a suit for redemption, 

of the mortgaged property: — 

(а) any person (other than the mortgagee of the interest sought to 

be redeemed), having any interest in or charge upon the 
property; 

(б) any person having any interest in or charge upon the right to 

redeem, the property; 

(c) any surety for the payment of the mortgage-debt or any part 
thereof; 


(d) the guardian of the property of a minor mortgagor oil behalf of 
such minor; 


(c) the committee or other legal curator of a lunatic or idiot mort¬ 
gagor on behalf of such lunatic or idiot; 

{f) the judgment-creditor of the mortgagor, when he has obtained 

execution by attachment of the mortgagor’s interest in the 
property ; 


( 9) a ^editor of the mortgagor who has, in a suit for the adininistra- 
tion of his estate, obtained a decree for sale of the mortgaged 
property. ® ® 

Hion-suit. ,n rGdemP a 8u *t f or redemption, if the plaintiff 

•succeeds, the Court shall pas* a decree ordering _ 

mortnnl an account t b f iaken of what will be due to the defendant for thc 
the jf* ge ‘ mon fy and for his costs of the suit, if any, awarded to him on 

tie d :?Zn n::z a,ter refemd to -° r ,h/ —< °° Az 


H 


*Vide note on p. 39, supra. 
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that, upon the plaintiff paying to the defendant or into Court the 
amount so due on a day within six months from the date of declaring in 
Court the amount so due to he fixed by the Court, the defendant shall 
deliver up to the plaintiff, or to such person as he appoints, all documents 
in his possession or power relating to the mortgaged property, and shall re¬ 
transfer it to the plaintiff free from the mortgage and from all incumbrances 
created by the defendant or any person claiming under him, or when the 
defendant claims by derived title, by those under whom he claims, and shall, 
if necessary, put the plaintiff into possession of the mortgaged property; 
and 


that, if such payment is not made on or before the day to be fixed by 
the Court, the plaintiff shall (unless the mortgage be simple or usufruc¬ 
tuary) be absolutely debarred of all right to redeem the property, or (unless 
the mortgage be by conditional side) that the property be sold. 


In case 
demption, 
sion. 


*93. If payment is made of such amount, and of 
°* re * such subsequent costs as are mentioned in section ninety- 
posses fj 1c plaintiff shall, if necessary, be put into possession 

of the mortgaged property. 


If such payment is not so made, the defendant may (unless the mort- 
In default fore. is simple or usufructuary) apply to the Court for an 

closure or sale order that the plaintiff and all persons claiming through 

or under him be debarred absolutely of all right to redeem, 
or (unless the mortgage is by conditional sale ) for an order that the mort¬ 
gaged property be sold. 


If he applies for the former order, the Court shall pass an order that 
the plaintiff and all persons claiming through or under him be absolutely 
debarred of all right to redeem the mortgaged property, and may if 
necessary, deliver possession of the property to the defendant. 

If he applies for the latter order, the Court shall pass an order that such 
property or a sufficient part thereof be sold, and that the proceeds of the 
sale (after defraying thereout the expenses of the sale) be paid into Court 
and applied in payment of what is found due to the defendant, and that the 
balance be paid to the plaintiff or other persons entitled to receive the same. 

On the passing of any order under this section, the plaintiff’s right to 
redeem and the security shall, as regards the property affected by the order, 
both be extinguished: 

Piovided that the Court may, upon good cause shown, and upon such 

Power to enlarge ^ erms > */ an !/» as it thinks fit, from time to time postpone 
time. ihe day fixed under section ninety-two for payment to the 

defendant. 

*94. In finally adjusting the amount to be paid to a mortgagee in 
Ooste ol mort- case of a redemption or a sale by the Court under this 

Chapter, the Court shall, unless the conduct of the mort - 
. 6 * 9 a g e e has been such as to disentitle him to costs, add to 

he mortgage-money such costs of suit as have been properly incurred by 

nm since the decree for foreclosure, redemption or sale up to the time of 
actual payment. 


*Vide note on p. 39, supra. 
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95. Where one of several mortgagors redeems the mortgaged property 

Charge of one of possession thereof, he lias a charge on the 

several co-mortga- ^ ar ®. °* eacb of the other co-mortgagors in the property 
gors who redeems. * or * us proportion of the expenses properly incurred in so 

redeeming and obtaining possession. 

Sale of Property subject t„ Prior Mortgage. 

"96. If any property the mle of which is directed muter this Chapter 

i 0, , prope ' ty 18 sub i ect t0 a P r ior mortgage, the CourJ may. with the 
mortgage/ 0 prior consent of the prior mortgagee, order that the property 

fi.. . , , . 80 J“ f ree from the same, giving to such prior mortgagee 

same interest in the proceeds of the sate as lie hud hi the proper! ,/Jld. 

proceeds* 1 * 011 01 ,**7* *“?/* Proceeds shall be brought into Court and 

proceeds. applied as follows: — 

first, in payment of all expenses incident to the sale of property incurred 
in any attempted sale; 

secondly, if the property has been sold free from any prior mortgage, 
m payment of whatever is due on account, of such mortgage 

thirdly, in payment of all interest due on account of the mortgage in 
consequence whereof the sale teas directed . and of the costs of the suit in 
winch the decree directing the sale was made: 

fourthly, in payment of the principal money due on account of that 
mortgage; and ’ 

lastly, the residue (if any ) shall be paid to the person proving himself 

° e interested in the property sold, or, if there be more such persons than 

one, then to such persons according to their respective interests therein or 
upon their joint receipt. 

Nothing in this section or in section ninety-six shall be deemed to affect 
lc P owe rs conferred by section fifty-seven. 

Anomalous Mortgages. 

98. In the case of a mortgage not being a simple mortgage, a mort- 
Mortgage not £ a £ e b y conditional sale, an usufructuary mortgage or an 
described in sec- English mortgage, or a combination of the first and third 

clauses SS*'W* ,°. r ,**??. SeCOnd and third > or such forms, the rights and 
(d) and (el (C) ’ llabllltles of fche Parties shall be determined by their 
as m .oh «««♦ * contract as evidenced in the mortgage-deed. and. so far 

Mich contract does not extend by local usage. 

Attachment of Mortgaged Property. 

*99. Where a mortgagee in execution of a decree for the satisfaction 
01 any claim ’ whet her arising under the mortgage or not. 
perty 8ed pro ' atta ches the mortgaged property, he shall not be entitled 

to briny such property to sale otherwise than by 


98. In the 

Mortgage not 
described in sec- 
tion fifty-eight, 
clauses (b), f C ). 
(d) and (e). 

1,8 Mich contract 


*Vide note on p. 39, supra. 
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instituting a suit under section sixty-seven, and he may institute such suit 
notwithstanding anything contained in the Code of Civil Procedure, section 
forty-three. 

Charges. 

100. Where immoveable property of one person is by act of parties 

_. or operation of law made security for the payment of 

g s ‘ money to another, and the transaction does not amount 

to a mortgage, the latter person is said to have a charge on the property; 
and all the provisions hereinbefore contained as to a mortgagor shall, so far 
as may be, apply to the owner of such property, and the provisions of 
sections eighty-one and eighty-two,* [and all the provisions hereinbefore 
contained as to a mortgagee instituting a suit for the sale of the mortgaged 
property ] shall, so far as may be, apply to the person having such charge. 

Nothing in this section applies to the charge of a trustee on the trust- 
property for expenses properly incurred in the execution of his trust. 

101. Where the owner of a charge or other incumbrance on iinmove- 

able property is or becomes absolutely entitled to that 
o! cHarges UlS meD P 1 ' u perty, the charge or incumbrance shall be extinguished, 

unless he declares, by express words or necessary impli¬ 
cation, that it shall continue to subsist, or such continuance would be for 
his benefit. 


Notice and Tender. 

102. Where the person on or to whom any notice or tender is to be 

served or made under this Chapter does not reside in the 

defoTor to Cent ,1 , istrict t in w , hic } 1 the "'ortgaged property or some part 

thereof is situate, service or tender on or to an agent 

holding a general pewer-of-attorney from such person or otherwise duly 

authorized to accept such service or tender shall be deemed sufficient. 

Where the person or agent on whom such notice should be served 
cannot bo found in the said district, or is unknown to the person required 
to serve the notice, the latter person may apply to any Court in which a 
suit might be Drought for redemption of the mortgaged' propertv and such 
Court shall direct m what manner such notice shall be served and any 
notice served in compliance with such direction shall be deemed sufficient. 

W here the person or agent to whom such tender should be made cannot 
>e ound within the said district, or is unknown to the person desiring to 
make the tender, the latter person .may deposit in such Court as last afore¬ 
said the amount sought to be tendered, and such deposit shall have the 
effect of a tender of such amount. 

103. W here, under the provisions of this Chapter, a notice is to be 

served on or by, or a tender or deposit made or accepted 
? * ce ’ &C ’ t0 01 ^ a ^ en ou ^' Court by any person incompetent to 

competent 'to 3 con- contract * . su °h notice may be served, or tender 
tract. or deposit made, accepted or taken, by the legal 

curator of the property of such person; but where 


•The words in [ ] were repealed by the Code of Civil Procedure. 1908 (Act V 

of 1908), S. 156 and Sell. V., ibid. 
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£. ei ? 18 “° sucb curator, and it is requisite or desirable in the 

deno^it m^ suoh , pe ff°“ th « l .» notice should be served or a tender or 

to tmv r™frt to der i, h , e prOV “ ,on ? f 1his Chapter, application may be made 
y urt in which a suit might be brought for the redemption of tin- 

ine sfrfL ? PP °'? t * S u " rdi,m «<> lih '“ for the purpose of serving or receiv- 
wtSTonf S notice, or making or accepting such tender, or making 

auenthd 8 neto to n S ,T h ,le,K, f' t - »“ d *»■ the performance of all corise 
conmetont ‘t " hl ? h < i 0uW ? r , ou °' ht to ‘lone In such person if he were 
ofTivil l f tr 'l, Ct ii and the provisions of Chapter XXXI of the Code 

tL C parties^hereto Sha i 't SO ,i f '' r “ S "\‘- y be ' ,u such application and to 

P s thereto and to the guardian appointed thereunder. 

104. The High Court may, from time to time, make rules consistent 
Power to make with this Act for carrying out, in itself and in the Courts 
Jules * of Civil Judicature subject to its superintendence, the 

provisions contained in this Chapter. 


CHAPTER V. 

Of Leases of Immoveable Property. 

105. A lease of immoveable property is a transfer of a right to enjoy 
“Lease" de- such property, made for a certain time, express or implied, 
fined. or in perpetuity, in consideration of a price paid or pro¬ 

mised, or of money, a share of crops, service or any other thing of value, 
to be rendered periodically or on specified occasions to the transferor by the 
transferee, who accepts the transfer on such terms. • v 


“ Lessor,” 11 les¬ 
see,” “ premium,” 
and “ rent ” de¬ 
fined. 


The transferor is called the lessor, the transferee i> 
called the lessee, the price is called the premium, and tin- 
money, share, service or other thing to ba so rendered is 
called tlie rent. 


106. In the absence of a contract or local law or usage to the con- 
Duration of ce trary, e, lease of immoveable property for agricultural or 
tain leases in ab- manufacturing purposes shall be deemed to be a lease 
•sence ol written from year to year, terminable, on the part of either lessor 
contract or local or lessee, by six months’ notice expiring with the end of 
, * * a year of the tenancy; and a lease of immoveable property 

or any other purpose shall be deemed to he a lease from month to month, 
terminable, on the part of either lessor or lessee, by fifteen days’ notice 
expiring with the end of a month of the tenancy. 


Every notice under this section must he in writing signed by or on 
behalf of the person giving it, and tendered or delivered either personally 
to the party w r ho is intended to be bound by it, or to one of his family or 
servants at his residence, or (if such tender or delivery is not practicable) 
•affixed to a conspicuous part of the property. 


107. A 

Leases how 
anade. 


lease of immoveable property from year to year, or for 
term exceeding one year, or reserving a yearly rent, 
oe made only by a registered instrument. 


any 

can 
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[All other leases of immoveable property inav be made either by a 
registered instrument or by oral agreement accompanied by delivery of 
possession: 


Provided that the -Local (Government may, with the previous 
sanction of the Governor-11eueral in Council from time to time, by 
notification in the local official Gazette, direct that leases of immovea.bfe 
property, other than leases from year to year, or for any term exceeding 
one year, or reserving a yearly rent, or any class of such leases, may be 
made by unregistered instrument or by oral agreement without delivery 
of possession.] 


108. In the absence of a contract or local usage to the contrary, the 
Rights and liabi- lessor and the lessee of immoveable property, as against 
lities o! lessor and one another," respectively, possess the rights and are 
lessee. subject to tin* liabilities mentioned in the rules next 

following, or such of them a^ are applicable to the property leased:— : 


(A.)—Rights and Liabilities of the Lessor. 

(a) The lessor is bound to disclose to the lessee anv material defect 
in the property, with reference to its intended use. of which the former is 
aud the latter is not aware, and which the latter could not with ordinary 
care discover; 

(b) the lessor is bound on the lessee’s request to put him in possession 
c>f the property: 


((’) the lessor shall be deemed to contract with the lessee that, if the 
latter pays the rent reserved by the lease and performs the contracts binding 
on the lessee, lie may hold the property during the time limited bv the 
lease without interruption. 


The benefit of such contract shall he annexed to and go with the 
essee s interest as such, and may he enforced by everv person in whom 
that interest is for the whole or any part thereof from time to time vested. 


(#•)—Rights and Liabilities of the 


Lessee. 


(d) if during the continuance of the lease any accession is made to the 
property, such accession (subject to the law relating to alluvion for the 
11110 being in force) shall be deemed to be comprised in the lease: 


(e) if by fire, tempest or Hood, or violence of an army or of a mob or 
other irresistible force, any material part of the property be wholly 
destroyed or rendered substantially and permanently unfit, for the purposes 
for which it was let, the lease shall, at the option of the lessee, be void: 


Provided that, if the injury be occasioned by the wrongful act or default 
of the lessee, he shall not be entitled to avail himself of the benefit of this 
provision; 


(/) if the lessor neglects to make, within a reasonable time after notice, 
any repairs which he is bound to make to the property, the lessee may 
make the same himself, and deduct the expense of such repairs with interest 
from the rent, or otherwise recover it from thd lessor; 
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and nT 8 / , tS *> make aa S Payment which he is bound to make 

the „Zi H ^ by hlm ’ , ls reo °verable from the lessee or against 

f the le * see m “y ““ lk « such payment himscrf, and deduct it 
th inteiest from the rent, or otherwise recover it from the lessor; 

, <^ 1 l th rt'! eSSee u‘ OVe ' at , au - v tinie during the continuance of the 
lease, all things which he has attached to the earth; provided he leaves the 

property in the state in which he received it; 

+ v_ u^V 1 ^ le , ase ° f uncertain duration determines by any means except 

nrnnc i * j the lessee > he or legal representative is entitled to all the 
P, P an J e d or sown by the lessee and growing upon the property when 

thorns 6 determmes » and to free Egress and egress to gather and cany 


lAnQjfR tile u le i SSee ma ^ transter absolutely or by way of mortgage or sub- 

o 8 aUy Pait ° f hlS interest in the Property, and any transferee 

f such interest or part may again transfer it. The lessee shall not, by 

as°n °n^ of such transfer, cease to be subject to any of the liabilities 
attaching to the lease; 

nothing in this clause shall be deemed to authorize a tenant having an 
untransferable right of occupancy, the farmer of an estate in respect of which 
ueiuuit has been made in paying revenue, or the lessee of an estate under 

e management of a Court of Wards, to assign his interest as such tenant 
iarnier or lessee: 

(JO the lessee is bound to disclose to the lessor any fact as to the nature 
oi extent of the interest which the lessee is about to take, of which the 
essee is and the lessor is not, aware, and which materially increases the 
value of such interest; 

(0 tbe lessee is bound to pay or tender, at the proper time and place, 
ne premium or rent to the lessor or his agent in this behalf; 

(in) the lessee is bound to keep, and on the termination of the lease 
w restore, the property in as good condition as it was in at the time when 
e was put in possession, subject only to the changes caused by reasonable 
wear and tear or irresistible force, and to allow the lessor and his agents, 
in a 1 r ® asona ble times during the term, to enter upon the property and 
crmVf- cond ^ on thereof and give or leave notice of any defect in such 
Iv/ion : anf b when such defect has been caused by any act cr default 
i .?“* °* ^ lessee, his servants or agents, he is bound to make it 
r> ( within three months after such notice has been given or left; 

(n) if the lessee becomes aware of any proceeding to recover the property 
or -ypart thereof, or if any encroachment made upon, or any interference 
with, the lessor’s rights concerning such property, he is bound to give, with 
reasonable diligence, notice thereof to the lessor; 

(o) the lessee may use the property and its products (if any) as a person 
of ordinary prudence would use them if they were his own; but he must 
? U8e - or permit another to use, the property for a purpose other than 

hat for which it was leased, or fell timber, pull down or damage buildings, 
work mines or quarries not open when the lease was granted or commit 
any .other act which is destructive or permanently injurious thereto; 
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(p) he must not, without the lessor s consent, erect on the property any 
permanent structure, except for agricultural purposes; 

(q) on the determination of the lease, the lessee is bound to put the 
lessor into possession of the property. 


109. If the lessor transfers the property leased, or any part thereof, 

or any part of his interest therein, the transferee, in the 
transferee 0 * less ° r s absence of a contract to the contrary, shall possess all the 

rights, and, if the lessee so elects, be subject to all the 
liabilities, of the lessor as to the property or part transferred so long as he 
is the owner of it; but the lessor shall not by reason only of such transfer, 
cease to be subject to any of the liabilities imposed upon him by the lease, 
unless the lessee elects to treat the transferee as the person liable to him: 


Provided that the transferee is not entitled to arrears of rent due before 
the transfer, and that, if the lessee, not having reason to believe that such 
transfer has been made, pays rent to the lessor, the lessee shall not be 
liable to pay such rent over again to the transferee. 


The lessor, the transferee and the lessee may determine what proportion 
of the premium or rent reserved by the lease is payable in respect of the 
part so transferred, and, in case they disagree, such determination may be 
made by any Court having jurisdiction to entertain a suit for the possession 
of the property leased. 


110. Where the time limited by a lease of immoveable property is 
Exclusion of expressed as commencing from a particular day, in corn- 
day on which pitting that time such day shall be excluded. Where no 
term commences. day of commencement is named, the time so limited begins 
from the making of the lease. 


Where the time so limited is a year or a number of years, in the absence 

„ .. , , ,jf J,n express agreement to the contrary, the lease shall 

fo? a ra year °* ^ lust dl . irin S thc wholt ‘ anniversary of the day from which 
y * such time commences. 


W here the time so limited is expresed to he terminable before its 

n .. . expiration, and the lease omits to mention at whose option 

mine ^ease. 0 6 * ' s so terminable, the lessee, and not the lessor, shall 

have such option. 


Determination 
of lease. 


111. A lease of immoveable property determines— 


(a) by efflux of the time limited thereby; 

(b) where such time is limited conditionally on the happening of some 
event—by the happening of such event; 

(c) where the interest of the lessor in the property terminates on, or 
his power to dispose of the same extends only to, the happening of any 
event—by the happening of such event; 

(d) in case the interests of the lessee and the lessor in the whole of the 
property become vested at the same time in one person in the same right; 
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(c) by express surrender; that is to say, in case the lessee Yields up 
his interest under the lease tc the lessor, by mutual agreement' between 

vL6Ul , 

(/) by implied surrender; 

SfO ^ forfeiture; that is to say, (1) in case the lessee breaks an express 
condition which provides that on breach thereof the lessor mav re-enter or 
the lease shall become void; or (2) in case the lessee renounces his character 
as such by setting up a title in a third person or by claiming title in himself; 
and m either case the lessor or his transferee does some act showing his 
intention to determine the lease; 

. W ° u the expiration of a notice to determine the lease, or to quit, or 
of intention to quit, the property duly given by one party to the other. 

Illustration to clause (/). 

j, le ® see accepts from his lessor a new lease of the property leased, to take effect 
f“" ng l, \ e continuance of the existing lease. This is an implied surrender of the former 
lease, and such lease determines thereupon. 

112. A forfeiture under section one hundred and eleven, clause (</), is 

Waiver of for- 'Y a ^ ve< ^ acceptance of rent '’ hich has become due since 

ieiture, “ ie forfeiture, or by distress for such rent, or by any other 

, , rtct on the part of the lessor showing an intention to treat 

tne lease as subsisting: 

Provided that the lessor is aware that the forfeiture has been incurred : 

. . Pr ° v , lded also that, where rent is accepted after the institution of a suit 
waiver essee on Ihe ground of forfeiture, such acceptance is not a 

113. A notice given under section one hundred and eleven, clause (/*), 

is waived, with the express or implied consent of the 
Waiver of notice person to whom it is given, by any act on the part of the 
qult * person giving it showing an intention tc treat the lease as 

subsisting. 


Illustrations. 

■e\nn? a \ th ? 1 j SSOr ’ 8 ives B > the lessee, notice to quit the property leased. The notice 
nro*' a . te »ders, and A accepts, rent which has become due in respect of the 
" pert y 8ince the expiration of the- notice. The notice is waived. 

<JXDirpn B, the lessee, notice to quit the property leased. The notice 

The firef « *• remains in possession. A gives to B as lessee a second notice to quit. 
4ie nr8t notice is waived. 


114. Where a lease of immoveable property has determined by 

Relief against ^? r ^ e ^ ure ^ or r - on ‘P a .vment of rent, and the lessor sues to 

forfeiture for non- e J ec ^ the lessee, if, at the hearing of the suit, the lessee 

payment o! rent. P a .ys or tenders to the lessor the rent in arrear, together 
. with interest thereon and his full casts of the suit, or 

8U S secur ity as the Court thinks sufficient for making such payment 

+ een da - 7S > the Court may, in lieu of making a decree for 
1 ctment, pass an order relieving the lessee against the forfeiture- jm .l 

ereupon the lessee shall hold the property leased as if the forfeiture had 
occurred. 
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115. The surrender, express or implied, of a lease of immoveable 

property does not prejudice an under-lease of the property 
. Qr °! n or anv part thereof previously granted hv the lessee, on 

on under-leases. terms and conditions substantially the same (except as> 

regards the amount of rent) as those of the original lease; 
but, unless the surrender is made for the purpose of obtaining a new lease, 
the rent payable by. and the contracts binding on. the under-lessee shall 
he respectively payable to and enforceable by the lessor. 

The forfeiture of such a lease annuls all such under-leases, except where 
such forfeiture has been procured by the lessor in fraud of the under-lessees, 
or relief against the forfeiture is granted under section one hundred and 
fourteen. 

116. if a lessee or under-lessee of property remains in possession thereof 
Eflect of holding after the determination of the lease granted to the lessee. 

over * and the lessor or his legal representative accepts rent from 

the lessee or under-lessee, or otherwise assents t<> his continuing 
in possession, the lecse is, in the absence of an agreement to 
the contrary, renewed from year to year, or from month to month, according 
to the purpose for which the property is leased, as specified in section one 
hundred and six. 


Illustration*. 

(a) A lets a house to B for fi\e years. B underlets the house to (' at a monthly rent 

of Rs. 100. The five years expires, but C continues in possession of the house and paya 

the rent to A. C’s lease is renewed from month to month. 

' (6) A lets a farm to B for the life of C. C dies, but B continues in possession with 

A’s assent-. B’s lease is renewed from year to year. 

117. None of the provisions of this Chapter apply to leases for 
Exemption of agricultural purposes, except in so far as the Local 
leases for agricul- Government G> may by notification published in the local 
tural purposes. official Gazette declare all or any of such provisions to 
be so applicable [in the case of all or any of such leases], together with, 
or subject to, those of the local law. if anv. for the time being in force. 

Such notification shall not take effect until the expiry of six mouths from 
the date of its publication. 


CHAPTER VI. 

Of Exchanges. 

118. When two persons mutually transfer the owuer- 
" Exchange ” S ^JP °f one thing for the ownership of another, neither 

defined. thing or both tilings being money only, the transaction is 

called an “ exchange.” 

A transfer of property in completion of an exchange can he made only 
in manner provided for tlie transfer of such property by sale. 


(1) The words " with the previous sanction of the Governor-General in Council 
were omitted by s. 2 of the Devolution Act. (XXXVIII of 1920.) 
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the transfer of property act. 


119. In the absence of a contract to the contrary, the party deprived 
Right of party the thm g or part thereof lie has received in exchange 

HS3J2 °in th iv 8 b UrT,° n t °! nny defecl in t,le title of the other purtv is 

changed the &t f ^ ? ptl °j !° oompeusaMon or to the return of 

the thing transferred bv him 

• * 

120. Save as otherwise provided in this Chapter, each party has the 

lit* 6 ol Srtta 1 wfhoh r iS SUbjL>C ! *° *bc liabilities of a seller as to that 
liabilities of a buyer ns to Z?M 1,7 ^ " M,bjcct t0 

* ,JZ: & 


CHAPTER VII. 

Of Gifts. 

** Gift” A t ?V <raust<1 ' ot certain existing moveable or 

fined. p n S Ca c e property made voluntarily and without 

called the donee nnd Ta u ° IK ’ pt ‘ rson - cnlKvl 'lonor. to another 

(,onee * and accepted by or on behalf of the donee. 

•wh^to^be^made tU ? UCh ‘^JPtenee ,uu «t be made during the lifetime of 
® m&de - tho donor and while he is still capable of giving. 

Tf tIie donee dies before acceptance, the gift is void. 

123. For the purpose of making a gift of immoveable propertv the 
* ran ?*e r how transfer must be effected by » registered instrument 

Reeled. signed by or on behalf of the donor, and attested bv at 

leaat two witnesses. 

may^e effe e ctiT^ S vf °£ makin g a «ift of moveable property, the transfer 
delivery. " ,ther by a reg'stervrl instrument signed as aforesaid or by 

delivered! tieUv6ry may be made in way as goods sold may he 

®ilt of existing i o a » , 

»nd future pro- A “ . A 8 lft comprising both existing and future 

P«*ty. r property is void as to the latter. 

«* *° several, 125. A gift of a thing to two or more donees, of 

not W accent° ne does "^om one does not accept it, is void as to the interest 
* which lie would have taken had lie accepted. 

126 . I lie donor and donee may agree that on the happening of any 

specified event which does not depend on the will of the 

hen gift may donor a gift shall he suspended or revoked; but a «rift 
Tevolw'd P<mded 01 " hich thc Parties agree shall be revocable wholly or* in 

part, at the mere will of the donor, is void wholly or in 
part, as the case may be. 

consll.?!,*! ai “ b ® re y° ked in a,lv of ‘be cases (save want or failure of 
nsideration) in which, if it were a Contract, it might be rescinded. 
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Save as aforesaid, a gift cannot be revoked. 

Nothing contained in this section shall be deemed to affect the rights 
of transferees for consideration without, notice. 

Illustration*. 

i„) a gives a field to B. reserving to himself, with B*s assent, the right to take 
bock the field in case B and his descendants die before A- B dies without descendan s- 
in A’s lifetime. A may take back the field. 

(/<) A gives a lakh of rupees to I». reserving to himself, with B s assent, the light 
to take hack at pleasure Rs. 10.000 out of the lakh. The gift holds good as to 
Rs. 90.000, but is void as to Rs. 10.000. which continue to belong to A. 

127. Where a gift is in the form of a single transfer to the same person 
Onerous gifts. G f several things of which one is, and the others arc not. 

burdened by an obligation, the donee can take nothing by the gift un e»* 
he accepts it fully. 

Where a gift is in the form of two or more separate and independent 
transfers to the same person of several things, the donee is at liberty to 
accept one of them and refuse the others, although the former may be 
beneficial and the latter onerous. 

A donee not competent to contract and accepting property burdened by 
Onerous gift to any obligation is not- bound by his acceptance. lint if, 
disqualified, person, after becoming competent to contract and being aware of 
the obligation, he retains the property given, he becomes so bound. 

Illustrations. 

p/) A has shares ir. X. a prosperous joint-stock company, and also shares in \, 
a joint-stock company in difficulties. Heavy vails are expected in respect of the shares- 
in V. A gives B all his shares in joint-stock companies. B refuses to accept the 
shares in Y. He cannot take the shares in X. 

(//) A having a lease for a term of years of a house at a rent which he and h:s 
representatives are bound to pay during the term, and which is more than the house 
can be let for. gives to B the lease, and also, as a separate and independent transaction,, 
a sum of money. B refuses to accept the lease. He does not by this refusal forfeit 
the money. 

128. Subject to the provisions of section one hundred and twenty- 

seven, where a gift consists of the donor’s whole property, 

niversa cnee ' the donee is personally liable for all the debts due by the 

donor at the time of the gift to the extent- of the property comprised therein. 

129. Nothing in this Chapter relates to gifts of moveable property 

Saving of dona- ma( ^ e m contemplation of death, or shall be deemed to 

tion s mortis causa affect any rule of Mohamedan law, or, save as provided by 
and Mohamedan section one hundred and twenty-three, any rule of Hindu 
Law - or Buddhist law. 


CHAPTER VIII. 

Of Transfers of Actionable Claims. 

130. (1) The transfer of an actionable claim shall be effected odIv by 

Transfer of ac- the execution of an instrument in writing signed by the 
tlonable claim. transferor or his duly authorized agent, and shall be com¬ 
plete and effectual upon the execution of such instrument, and 
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thereupon all the rights and remedies of the transferor whether by 
way of damages or otherwise, shall vest in the transferee, whether such 
notice of the transfer as is hereinafter provided he given or not : 


Provided that every dealing with the debt or other actionable claim by 
tlu* debtor or other person from or against whom the transfer* r would, but 
for such instrument of transfer as aforesaid, have been entitled to recover 
or enforce such debt or other actionable claim, shall (save where the debtor 
or other person is a party to the transfer or has received express notice 
thereof as hereinafter provided) be valid as against such transfer. 


The transferee of an actionable claim may, upon the execution of 
such instrument of transfer as aforesaid, sue or institute proceedings for the 
same in his own name without obtaining the transferor’s consent to such 
suit or proceedings and without making him a party thereto. 

Exception .—Nothing in this section applies to the transfer of a marine 
or tire policy of insurance. 



//lustration*. 

(i) A owes money to B. who transfers the debt to C. B then demands the debt 
from A. who, not having received notice of the transfers as prescribed in section one 
hundred and thrty-one, pays B. The payment is valid, and C cannot sue A for the debt. 

(ii) A effects a policy on his own life with an Insurance Company and assigns it 
to a Bank for securing the payment of an existing or future debt. If A dies, the 
Bank is entitled to receive the amount of the policy and to sue on it without the con¬ 
currence of A’s executor, subject to the proviso in sub-section (i) of section one hundred 
and thirty and to the provisions of section one hundred and thirty-two. 

131. Every notice of transfer of an actionable claim shall be in writing, 
Notice to be in signed by the transferor or his agent duly authorized in 
writing, signed. this behalf, or, in case the transferor refuses to sign, by 
the transferee or his agent, and shall state the name and address of the 
transferee. 


132. The transferee of an actionable claim shall take 
transferee^ 0 1 °* ac subject to all the liabilities and equities to which the 
tionable claim. * C transferor was subject in respect thereof at the date of 

the transfer. 


//lustrations . 

(i) A transfers to C a debt due to him by B, A being then indebted to B. C sues 
B for the debt due by B to A. In such suit B is entitled to set off the debt due by 
A to him. although C was unaware of it at the date of such transfer. 

(ii) A executed a bond in favour of B under circumstances entitling the former to 
have it delivered up and cancelled. B assigns the bond to C for value and without 
notice of such circumstances. C cannot enforce the bond against A. 

133. Where the transferor of a debt warrants the solvency of the 
Warranty of sol- debtor, the warranty, in the absence of a contract to the 
vency of debtor. contrary, applies only to his solvency at the time of the 
transfer, and is limited, where the transfer is made for consideration, to the 
amount or value of such consideration. 
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134. Where a debt, is transferred for the purpose of securing an existing 

or future debt, the debt so transferred, if received by the 
ox gaged e . ^ raus | eroi . or recovered by the transferee, is applicable, 
first, in payment of the costs of such recovery: secondly, in or towards 
satisfaction of the amount for the time being secured by the transfer; and 
the residue, if any, belongs to the transferor or other person entitled to 
receive the same. 


135. Every assignee, by endorsement or other writing, of a policy of 

mar ne insurance or of a policy of insurance against lire, 
. of m whom the property in the subject insured shall be 

right s gl under ma- absolutely vested at the date of the assignment, shall have 
rine or fire policy transferred and vested in him all rights of suit as if the 
ol insurance. contract contained in the policy had been made with 

himself. 


136. No Judge, legal practitioner or officer connected with any Court 
In capacity of J usfcice fehaN buy or traffic in, or stipulate for, or agree 
officers connected to receive, any share of, or interest in, any actionable 
with Courts of claim, and no Court of Justice shall enforce, at his 


Justice. instance, or at the instance of any person claiming by or 

through him, any actionable claim so dealt with by him as aforesaid. 


137. Nothing in the foregoing sections of this Chapter applies to 
Saving of negoti- stocks, shares or debentures, or to instruments which are 
able instruments, for the time being, by law or custom, negotiable, or to any 
& c * mercantile document of title to goods. 

Explanation .—The expression “ mercantile document of title to goods 
includes a bill-of-lading, dock-warrant, warehouse-keeper’s certificate, rail¬ 
way receipt, warrant or order for the delivery of goods, and any other 
document used in the ordinary course of business as proof of the possession 
or control of goods, or authorizing or purporting to authorize, either by 
endorsement or by delivery, the possessor of the document to transfer or 
receive goods thereby represented. 
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THE SCHEDULE v **"*?. 

( a ) Statutes. 


Year and Chapter. 

Subject. 

Extent of repeal. 

27 Hen VIII, c. 10 ... 

Uses 

The whole. 

13 Eliz., c. 5 ... ! 

Fraudulent conveyances 

The whole. 

27 Eliz., c. 4 

Fraudulent conveyances 

The whole. 

4 Wm. and Mary, c. 16 ! 

Clandesine mortgages 

The whole. 


(6) Act of the Governor-General in counc il 



Number and Year. 


(c) Regulations. 


Subject. 


Extent of repeal 


Bengal Regulation I of Conditional sales 
1798. 

Bengal Regulation XVII Redemption 
of 1806; 


The whole Regulation. 


The whole Regulation 


Bombay Regulation V of Acknowledgment «.f ! Section fifteen. 

1827. debts; Interest ; j 

Mortgagees in posses- ! 
sion. 
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THE CODE OF CIVIL PROCEDURE, 1908 . 


(ACT V OF 1908.) 


THE FIRST SCHEDULE. 


ORDER XXXIV. 


SlITS RELATING TO MORTGAGES OF IMMOVEABLE PROPERTY. 


1. Subject to the provisions of this (’ode. all persons having an interest 
Parties to suits either in the mortgage-security or in the right of redemp- 

lor foreclosure, ^ shall he joined ns parties to any suit, relating to the 

sale and redemp- t _ J 1 

tion. 


mortgage. 


Explanation .—A puisne mortgagee may sue for foreclosure or for sale 
without making the prior mortgagee a party to the suit; and a prior 
mortgagee need not be joined in a suit to redeem a subsequent mortgage. 

Preliminary de- 2. In a suit for foreclosure, if the plaintiff succeeds. 

cree in foreclosure- the Court shall pass a decree— 
suit. 


(a) ordering that an account be taken of what will be due to the 
plaintiff for principal and interest on the mortgage, and foi 
his costs of the suit (if any) awarded to him on the day next 

hereinafter referred to. or 

(/.) declaring the amount so due at the .late of such decree, and 
directing— 

ir) that if the defendant pays into Court the amount so due on a day 
within six months from the date of declaring in Court the 
amount so due to be fixed by the Court, tin* plaintiff shall 
deliver up to the defendant, or to such person as he appoints, 
all documents in his possession or power relating to the mort¬ 
gaged property, and shall, if so required, re-transfer the 
property to the defendant free from the mortgage and from a 1 
incumbrances created by the plaintiff or any person claiming 
under him. or. where the plaintiff claims by derived title, by 
those under whom he claims, and shall also, if necessar\. P u 
the defendant in possession of the property, but 

(d) that, if such payment, is not made on or before the day to be fixed 
by the Court, the defendant shall be debarred from all right to 

redeem the property. 
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3. (1) Where, on or before the day fixed, the defendant pays 

j,. . . . the amount declared due as aforesaid, together 

•recloaure-suit. Q subsequent cos ts as are mentioned in rule ten. 

shall pass a decree— 


into Court 
with such 
tile Court 


(a) ordering the plaintiff to deliver up the documents which under 
the terms of the preliminary decree he is bound to deliver up. 
and, if so required, 


(b) ordering him to re-transfer the mortgaged property as directed in 
the said decree. 


and, also, if necessary, 

(c) ordering him to put the defendant in possession of the property. 

(2) \\ here such payment is not so made, the Court shall, on appliea- 
ton made in that .behalf by the plaintiff, pass a decree that the defendant 
anr all persons claiming through or under him he debarred from all right to 
ledeem the mortgaged property and also, if necessary, ordering the defendant 
to put the plaintiff in possession of the property: 


Power to enlare Provided that the Court may. upon good cause shown 
time. ge aU( l upon such terms (if any) as it thinks tit, from time to 

time, postpone the day fixed for such payment. 


Discharge of 
debt. 


(3) On the passing of a decree under sub-rule(2) the 
debt secured by the mortgage shall be deemed to he 
discharged. 


4* (1) In a suit for sale, if the plaintiff succeeds, the Court shall pass 

Preliminary de- a decree to the effect mentioned in clauses (n), (fo) and (c) 

sale ln SUit *° r ru ^ e two an d also directing that, in default of the 

defendant paying as therein mentioned, the mortgaged 
property or a sufficient part thereof he sold, and that the proceeds of the 
sale (after defraying thereout the expenses of the sale) be paid into Court 
and applied in payment of what is declared due to the plaintiff as aforesaid, 
together with subsequent interest and subsequent costs, and that the balance 
(if any) be paid to the defendant or other persons entitled to receive the 

same. 


(2) In a suit for foreclosure, if the plaintiff succeeds and the mortgage 
Power to decree is not a mortgage by conditional sale, the Court may, at 
lult ^ ,oreclosure the instance of the plaintiff or of any person interested 
* either in the mortgage-money or in the right of redemption, 

pass a like decree (in lieu of a decree for foreclosure) on such term 
as it thinks fit including the deposit in Court of a resonable 
sum, fixed by the Court, to meet the exepenses of sale and to secure the 
performance of the terms. 


5. (I) Where on or before the day fixed the defendant pays into Court 

the amount declared due as aforesaid, together with such 

decree in subsequent costs as are mentioned in rule ten the Court 
suit for sale. sho „ pnss a decree— 


(«) ordering the plaintiff to deliver up the documents which under the 
terms of the preliminary decree ho is hound to deliver up. and, 
if so required, 
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(b) ordering him to re-transfer the mortgaged property as directed in 
the said decree, 

and also, if necessary, 

(e) ordering him to put the defendant in possession of the property. 

(2) Where such payment is not made, the Court shall, on application 
made in that behalf by the plaintiff, pass a decree that the mortgaged 
property, or a sufficient part thereof, be sold, and that the proceeds of the 
sale be dealt with as is mentioned in rule four. 

Reroverv nf ^ ^ ere the net proceeds of any such sale are found 

balance due on i nsu ffi c ient to pay the amount due to the plaintiff, if 

mortgage. the balance is legally recoverable from the defendant 

otherwise than out of the property sold, the Court may pass 
a decree for such amount. 

Preliminary de- _ , 

cree in redemp- '• a sult for redemption, if the plaintiff succeeds,, 
tion-suit. the Court shall pass a decree— 

(«) ordering that an account be taken of what will be due to the 
defendant for principal and interest on the mortgage, and for his- 
costs of the suit (if any) awarded to him on the day next here¬ 
inafter referred to, or 

( b ) declaring the amount so due at the date of such decree, and 
directing— 

(r) that, if the plaintiff pays into Court the amount so due on a day 
within six months from the date of declaring in Court the 
amount so due, to be fixed by the Court, the defendant shall 
deliver up to the plaintiff, or to such person as he appoints, all 
documents in his possession or power relating to the mortgaged 
property, and shall, if so required, re-transfer the property to- 
the plaintiff free from the mortgage and from all incumbrances 
created by the defendant or any person claiming under him, or, 
where the defendant claims by derived title, by those under 
whom he claims, and shall, if necessary, put the plaintiff in 
possession of the property, but 

(d) that, if such payment is not made on or before the day to be 
fixed by the Court, the plaintiff shall (unless the mortgage is 
simple or usufructuary) be debarred from all right to redeem or 
(unless the mortgage is by conditional sale) that the mortgaged 
property be sold. 

8. (1) Where, on or before the day fixed, the plaintiff pays into Court 

the amount declared due as aforesaid, together with such 

Final decree in subsequent costs as are mentioned in rule ten, the Court 
redemption-suit. sha „ M pass „ decre e_ 

(a) ordering the defendant to deliver up the documents which under 
the terms of the preliminary decree he is bound to deliver up. 
and if so required. 
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(6) ordering him to re-transfer the mortgaged property us directed in 
the said decree, 

and also, if necessary, 

(c) ordering him to put the plaintiff in possession of the property. 

(2) Where such payment is not so made, and the mortgage is not simple- 
or usufructuary, the Court shall, on application made in that behalf by the 
defendant, pass a decree that the plaintiff and all persons claiming through 
or under him, be debarred from all right to redeem the mortgaged property 

and also, if necessary, ordering the plaintiff to put the defendant in posst ssi< n 
of the property. 

(3) On the passing of a decree under sub-rule (2) the debt secured by the 
mortgage shall be deemed to be discharged. 

(4) Where such payment is not so made, and the mortgage is not by- 
conditional sale, the Court shall, on application made in that behalf by the 
defendant, pass a decree that the mortgaged property or a sufficient part 
thereof be sold and that the proceeds of the sale (after defraying thereout 
the expenses of the sale) be paid into Court and applied in payment of what 
is found due to the defendant, and that the balance (if any) he paid to tin* 
plaintiff or other persons entitled to receive the same : 


Power to enlarge 
time. 


Provided that the Court may, upon good cause shown 
and upon such terms (if any) as it thinks fit. from time to 
time postpone the day fixed for payment. 


9. Notwithstanding anything hereinbefore contained, if it appears, upon 
Decree where the account referred to in rule seven, that nothing 

nothing is found * s due to defendant or that he has been overpaid, the 
due or where Court shall pass a decree directing the defendant, if so 

hiortgagee has required, to re-transfer the property and to pay to the 
een overpaid. plaintiff the amount which may be found due to him ; and 

the plaintiff shall, if necessary, be put in possession of the mortgaged 
property. 


10. In finally adjusting the amount to be paid to a mortgagee in case 
Costs of mort- of a foreclosure or sale or redemption, the Court shall, 
gagee subsequent unless the conduct of the mortgagee has been such as to 
decree. disentitle him to costs, add to the mortgage-money such 

costs of suit as have been properly incurred by him since the decree for 
foreclosure or sale or redemption up to the time of actual payment. 


11. Where property is mortgaged for successive debts to successive 
Right of mesne mort g«g ees . ™y mesne mortgagee may institute a suit to- 
mortgagee to re- the interests of the prior mortgagees and to foreclose the 
deem and fore- rights of those that are posterior to himself and of the 
c l° se * mortgagor. 


12. W^here any property the sale of which is directed under this order 
Sale of property is subject to a prior mortgage, the Court may, with the 
subject to prior consent of the prior mortgagee, direct that the property be 
mortgage. sold f ree f rom the same, giving to such prior mortgagee the 

same interest m the proceeds of the sale as he had in the property sold. 
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Application 

proceeds. 


of 13. (1) Such proceeds shall be brought into Court and 

applied as follows: — 


first, in payment of all expenses incident to the sale or properly 
incurred in any attempted sale ; 

secondly, in payment of whatever is due to the prior mortgagee on 
account of the prior mortgage', and of costs, properly incurred 
in connection therewith ; 

thirdly, in payment of all interest due on account of the mortgage in 
consequence whereof the sale was directed, and the costs of 
the suit in which the decree directing the sale was made; 

fourthly, in payment of the principal money due on account of that 
mortgage; and 

lastly, the residue (if any) shall be paid to the person proving himself 
to be interested in the property soM, or if there are more such 
persons than one, then to such persons according to their 
respective interests therein or upon their joint receipt. 

(2) Nothing in this rule or in rule twelve shall he deemed to affect tile 
powers conferred bv section fifty-seven of the Transfer of Property Act, 
1882 (IV of 1882). 

14. (1) W here a mortgagee has obtained a decree for the payment of 

Suit for sale mon( ‘.Y in satisfaction of a claim arising under tin* mort- 
necessary for bring gage, he shall not be entitled to bring the mortgaged 
ing mortgaged pro- property to sale otherwise than by instituting a suit for sale 
perty to sale. ; n enforcement of the mortgage, and he may institute such 
suit notwithstanding anything contained in Order II. rule two. 

(2) Nothing in sub-rule (1) shall apply to any territories to which the 
Transfer of Property Act, 1882 (IV of 1882), has not been extended. 


15. All the provisions contained in this Order as to the sale or redemp- 
Charges. tion of mortgaged property shall, so far as may be, apply 

to property subject to a charge within the meaning of section one hundred 
■of the Transfer of Property Act. 1882 (IV of 1882). 



THE HINDU DISPOSITION OF PROPERTY ACT. 

ACT No. XV of 1910. 


Received the Assent of the Governor-General on the '28th 


September 1916. 


An Act to remove certain existiny disabilities in respect of the 
of disposition of property by Hindus for the benefit of persons 
existence at the date of such disposition. 


power 
not in 


Whereas it is expedient to remove certain existing disabilities in 
respect of the power of disposition of property by Hindus for the benefit of 
persons not in existence at the date of such disposition; 


It is hereby enacted as follows: — 


Short Title 
extent. 


1. (1) This Act may be called the Hindu Disposi¬ 

tion of Property Act. 1916. 


(2) It extends, in the first instance, to the whole of British India, 
except the Province of Madras: 


Provided that the Governor-General in Council may, by notification 
in the Gazette of India , extend this Act to the Province of Madras. 

2. Subject to the limitations and provisions specified in this Act, no 

Dispositions lor disposition of property by a Hindu, whether by transfer 
the benefit of inter vivos or by Will, shall be invalid by reason only- 
persons not in that any person for whose benefit it may have been made 
existence. was not in existence at the date of such disposition. 


3. The limitations and provisions referred to in section *2 shall be the 
Itimitations and following, namely: — 

conditions. 

(a) in respect of dispositions by transfer inter vivos, those contained 

in sections 13, 14 and 20 of the Transfer of Property Act, 
1882, and 

9 ■ 

(b) in respect of dispositions by Will, those contained in sections- 

100 and 101 of the Indian Succession Act, 1865. 


4. Where a disposition of property fails by reason of any of the 

limitations referred to in section 3, any disposition 
Failure of prior intended to take effect after or upon failure of such prior 
disposition. disposition also fails. 
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Application of 
this Act to the 
Khoja community. 


5. Where the Governor-General in Council is of opinion that the 

Khoja community in British India or any part thereof 
desire that the provisions of this Act should he extended 
to such community, he may, by notification in the 
Gazette of India, declare that the provisions of this Act, 
with the substitution of the word “ Khojas ” or “ Khoja 
the case may be for the word “ Hindus ” or “ Hindu ” wherever those 
words occur, shall apply to that community in such area as may be 
specified in the notification, and this Act, shall thereupon have effect 

according! v. 

* 1 ' «✓ 


;is 



THE CROWN GRANTS ACT, 1895 . 

ACT No XV of 1895. 


Passed by the Governor-General of India in Council. 

Received the Assent of the Governor-General on the 10th 

October, 1895. 

An Act to explain the Transfer of Property Act, 16S2, so far as relates 

t f rom * he Crown , and to remove certain doubts as to the powers 

of the Crown in relation to such grants. 

Whereas doubts have arisen as to the extent and operation of the 
transfer of Property Act, 1882, and as to the power of the Crown to 
impose limitations and restrictions upon grants and other transfers of land 
made by it or under its authority, and it is expedient to remove such 

doubts; 

It is hereby enacted as follows: 

Title, extent - . 

and commence- (1) this Act may be called the Crown Grants 

ment. Act, 1895. 

(2) It extends to the whole of British India; and 

*(8) («) 

2. Nothing in the Transfer of Property Act, 1882, contained shall 

m_ tt . . _ «pp!y. or be deemed ever to have applied, to any grant 

perty Act ° f 1882' u r ° ther tnmsfer ° f ,and or of an y interest therein 
not to apply to heretofore made or hereafter to be made by or on behalf 
Crown grants. of Her Majesty the Queen Empress, her heirs or 
f . . i successors, or by or on behalf of the Secretary of State 
r India in Council to, or in favour of, any person whomsoever ; but every 

suen g ran t and transfer shall be construed and take effect as if the said 
Act had not been passed. 

3. All provisions, restrictions, conditions and limitations ever con- 

Orown grants to ‘T? 1 in , any 1 SUch grant or transfer as aforesaid shall be 
take effect ac- valld > and take effect according to their tenor, any rule 

cording to their o{ ,aw > statute, or enactment of the Legislature to the 
tenor * contrary notwithstanding.0> 


< < 


*(3) (a) [Repealed by Act X of 1914. The repealed clause «as as 

follows: — 

It shall come into force at once.”] 


(053) ?? r c! ,e mPaninS! ° f ' hi3 ° IaUSe ‘ Sht ° S "‘ gh v - Runwar. 27 .A. 034 
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The object ami scope of this Act teas explained bij Sir Alexander Miller 
in his speech before the Legislative Council on the 10th October 189o, m 
the folioicing words :— 

“As 1 have just explained, 1 have one or two small amendments to 
make. The first is an addition to the title of the Bill. It was pointed 
out in one of the papers that whereas the title only referred to the Transfer 
of Property Act, the substantive provisions of the Bill went further and 
dealt with Grown grants generally, and got rid of a possible restriction on 
the part of the common law on the power of the Grown to create new 
estates Accordingly I wish to propose to add to the title the words * and 
to remove certain doubts as to the power of the Crown in relation to such 
errants ’ That will show that the Bill is not confined to the Transfer ot 
Property Act, but relates to all Crown grants, and deals with certain 
limitations supposed to be imposed otherwise than by that Act. I hen, as 
incidental to that, in the preamble to the Bill it is desirable after 4 1882, 
that the following words be added:— 4 and as to the power of the Crown to 
impose limitations and restrictions upon grants and other transfers of land 
made by it or under its authority. That is merely a similar amendment 
to carry out the proposed alteration to the title. Then I thought it better 
on consideration, for the purpose of emphasising that this is a general 
Bill and not merely confined to the Transfer of Property Act, that s. 2 
should be altered into ss. 2 and, 3. the sub-section numbers being omitted. 
By this arrangement what is now sub-section (2) will become s. 3 as a 
creneral provision and not limited by reference to the previous sub-section. 
Then in s. 2, as it will then stand, it has been suggested that the words 
* orant or transfer of land 4 in the fourth and fifth lines would look as if a 
grant was not r. transfer, and that a conceivable difficulty might arise in 
the case of the grant of leases, and therefore, I propose to add after the 
words ‘ grant or 4 the word 4 other 4 to show that every grant or instrument 
whereby land is conveyed from one person to another is a transfer. Finally 
in the fourth line of what will now become s. 3 if these amendments are 
passed, I have to move that after the word 4 law 4 the word 4 statute 4 be 
inserted. One of the Judicial Commissioners suggested that the expression 
4 enactment of the legislature 4 might be considered so as not to apply to 
English statutes—such as the Statutes of Uses and Wills which presumably 
affect all British land in the hands of European British subjects, and that 
it would be better to insert the word 4 statute, 4 which would clearly accord 
with our established nomenclature and would leave the expression 4 an 
enactment of the legislature 4 to apply to the Indian Acts, and I propose 
to insert it accordingly.’* 


THE USURIOUS LOANS ACT. 


ACT No. X of 1918. 


Received the assent of the Governor-General on the 22x d March 1918. 


An Act tv (/ivc additional powers to Courts to deal in certain eases ivith 

usurious loans of moneu or in hind. 

• •• 

Whereas it is expedient to give additional powers to Courts to deal 
in certain cases with usurious loans of money or in kind; 

It is hereby enacted as follows: — 


Short title 
extent. 


1. (1) This Act may 

Act, 1918. 


be called the Usurious Loans- 


(2) It extends to the whole of British India including 
Baluchistan. 


British 


(3) The Local Government may, by notification in the local official 
Gazette, direct that it shall not apply to any area, class of persons or class 
of transactions which it may specify in its notification. 


(1) “ Interest ” means rate of interest and includes the return to be 
made over and above what was actually lent, whether the same is charged 
cr sought to be recovered specifically by way of interest or otherwise. 


(2) “ Bonn ” means a loan whether of money or in kind, and includes 

any transaction which is, in the opinion of the Court, in substance a loan. 

_ . 2. In this Act, unless there is anything repugnant 

Definitions. . 

m the subject or context.— 


(3) “ Suit to which this Act applies ” means any suit— 

(</) for the recovery of a loan made after tlie commencement of this 
Act; or 

(b) for the enforcement of any security taken or any agreement, 
whether by way of settlement of account or otherwise, made, 
after the commencement of this Act in respect of any loan 
made either before or after the commencement of this Act. 


Reopening of 3. (1) Notwithstanding anything in the Usury Laws 

transactions. Repeal Act, 1855, where, in any suit to which this Act 

applies, whether heard ex parte or otherwise, the Court has reason to 

believe,— 
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(«) that the interest is excessive: and 


(b) that the transaction was, as between the parties 
substantially unfair, the Court may exercise all or 
following powers, namely, may,— 


thereto, 
any of 


(/) re-open the transaction, take an account between the 
parties, and relieve the debtor of all liability in respect 
of any excessive interest; 


(ii) notwithstanding any agreement, purporting to close 
previous dealings and to create a new obligation, 
re-open any account already taken between them and 
relieve the* debtor of all liability in respect of any 
excessive interest, and if anything has been paid or 
allowed in account in respect of such liability, order the 
creditor to repay any sum which it considers to 
be re payable in respect thereof; 


(Hi) set aside either wholly or in part or revise or alter any 
security given or agreement made in respect of any 
loan, and if the creditor has parted with the security 
order him to indemnify the debtor in such manner and 
to such extent as it may deem just : 

Provided that in the exercise of these powers the Court shall not— 


(/) re-open any agreement purporting to c'ose previous 
dealings and to create a new obligation which has been 
entered into by the parties or any persons from whom 
thev claim at a date more than six years from the date 
of tho tr.-incietion : 


(ii) do anything which affects any decree of a Court. 

E.ri>lanalion —In the case of a suit brought on a series of transactions 
tht expression “ tin transaction ” means, for the purposes of proviso (0. 
the first of such transactions.” 

P2) (a) hi this section “ excessive ” means in excess ot that which 
the Court deems to be reasonable having regard to the risK 
incurred as it appeared, or must be taken to have appeared, 
to the creditor at the date of the loan. 

(b) in considering whether interest is excessive under this section. 

the Court shall take into account any amounts charged or 
paid, whether in money or in kind, for expenses, inquiries, 
tines, bonuses, premia, renewals or any other charges, and it 
compound interest is charged, the periods at which it is cal¬ 
culated. and the total advantage which may reasonably be 
taken to have been expected from the transaction. 
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(C) ^ account H uf. t f ^ the Cou *‘ *'>»« take- into 

thereof he Hn n UL T ° r t SeUCe ot secm '".v and the vain, 

f ^Tth debtor l ’bv C 

{d) itaaaaeti0a ™ substantially unfair, 

affectino tl, , t I mt ? T COUDt 1,11 circumstances materially 
affecting the re at.ons of the parties at the time of the loan 

the ne^lith ,hat “f transactiou "'as unfair, inch!,line 

SAtSts izz't srj&f—• -.-. 

*• — *.. .. 

-hWMrr V* SUit wh ?‘“'-er its form may be, if 

ment of any i.greempA L ! ^ recover y of 51 loan or for the enforce- 

any agreement or security m respect of a loan. 

value^thotufHel ‘the * ecti °“ ^"rthe rights of any transferee for 
that he had th i C ? Ult , that the transfer to him was f,mm fhlc and 

have entitled the^dehW^ SUC • tr ; m f fer , 110 notice of «“}’ fact which would 
entitled the debtor as agamst the lender to relief under this section. 

9 ame F metnr a Hr«stibed S^t■“* 7°?' ' •*»» ■*« .he 

Act, 1882 ° K 111 sec ^ 10n 4 of the 1 ransfer of Property 

■oxiing ^powers' or t>01 " 

Insolvency'' TiMoZ t0 ! he “ dmissi °" - amount of a proof 

Proceedings! exercise” <h . in! ins °! venc y Proceedings, the Court may 

section 3 hv n Pam t • * . l a powers as may be exercised under 
n ^ by a Court in a suit to which this Act applies. 



THE MUSSALMAN WAKF VALIDATING ACT, 


ACT No. VI of 1913. 


Received the assent of the Governor-General on the 7th March 1913. 


An Act to declare the rights of M usual at an s to mulct settlements of properly 
hy tea ij of “ wa kf " in fartmr of their families , children and 
descendants. 


Whereas doubts have arisen regarding the validity of wakf created b\ 
persons professing the Mussulman faith in favour of themselves, their 
families, children and descendants and ultimately for the benefit of the poor 
or for other religious, pious or charitable purposes; and whereas it is 
expedient to remove such doubts: It is hereby enacted as follows: — 


Short title and 
extent. 


1. (1) This Act may be called the Mussulman Wakf 


Validating Act. 1913. 


(2) It extends to the whole of British India. 


Definitions. 


2. In this Act unless there is anything repugnant 
in the subject or context,— 


(1) “ Wakf 
the Mussulman 
Mussulman law 


means the permanent dedication by a 
faith of any property for any purpose 
as religious, pious or charitable. 


person professing 
recognized by the 


(2) “ Hanafi Mussulman 
who conforms to the tenets 
Mussulman law. 


means a follower of the Mussalman faith 
and doctrines of the Hanafi school of 


Power of Mus- 
s&lmazis to create 
wakfs. 


3. It shall be lawful for any person professing the 
Mussulman faith to create a wakf which in all othei 
respects is in accordance with the provisions of Mussulman 
law, for the following among other purposes: — 


(a) for the maintenance and support wholly or partially of hi> 

family, children or descendants; and 

(b) where the person creating the wakf is a Hanafi Mussalman also 

for his own maintenance and support during his life-time or 
for the payment of his debts out of the rents and profits, ot 
the property dedicated. 
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Provided tll ^ fc . tlle ultimate benefit is in such cases expressly or 

impliedly reserved tor the poor or for any other purpose recognized by the 

Mussalman law as a religious, pious or charitable purpose of a permanent 
character. 1 


Wakfs not to be 
invalid by reason 
of remoteness of 
benefit to poor, 
etc. * ’ 


4. No such wakf shall be deemed to be invalid 
merely because the benefit reserved therein for the poor 
oi other religious, pious or charitable purpose of a 
permanent nature is postponed until after the extinction 
of the family, children or descendants of the person 
creating the wakf. 


Saving of local 
and sectarian cus¬ 
tom. 


5. Nothing in this Act shall affect any custom or 
usage whether local or prevalent, among Mussalmans of 
any particular class or sect. 




THE 


Transfer of PropExRTy act 

BEING 

ACT IV OF 1882. 

(As amended by all subsequent Acts up to date.) 

Passed by the Governor-General of India in Council. 

( Received the assent of the Governoi'-General on the 17th February 1882.) 

An Act to Amend the law relating to the Transfer of 

Property by Act of Parties. 


Whereas it is expedient to define and amend certain 
Preamble. P arts of the law relating to the transfer of 
, , „ , property by act of parties: It is hereby 

enacted as follows 

CHAPTER I. 

Topical Introduction The Transfer of Property Act was prepared in 
pursuance of the policy of Government to codify the Civil Law of India 
o a self-contained Civil Code. The Royal Commission appointed for the 
purpose prepared the draft of the Succession Act which they recommended 
should be enacted as the first chapter of the .Civil Code. When the draft 
was submitted for the approval of Secretary of State it was returned with 
instructions that the first chapter seemed inappropriate to apply to the law 
of succession and that that Act- should be enacted without reference to* a 
projected Civil Code. It was so enacted and became Act V of 1800 The 
im ft .°u f ^ Transfer of Property Act which they prepared was submitted 
"ith the following note: ‘It ip probable that several of these rules will 
eventually find a different pface whenever a final distribution and re¬ 
arrangement of the whole law^shall have been effected; but some blendim* 
of subjects is unavoidable in a work which the Government has for sufficient 
reasons instructed us to submit, to it in portions, as each portion 
is completed. ”(!) The Government had agreed to scientifically arrange at 
a later stage the various chapters of the Civil Code thus produced But 
as this was never done the Select Committee had to make the present Act 
as far as possible self-contained. Hence the reference in s 4 to the 
Contract and th e Registration Acts.^ Referring to that section the Law 

11) Sixth Report. ~ 
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Commissioners wrote: “ We would declare that all chapters and sections 
of the Bill which relate to contracts should be taken as part of the 
Contract Act, 1872. When the body of substantive Civil Law enacted for 
India is re-arranged in a more compact and convenient form than that of 
a series of fragmentary portions from time to time passed by the 
legislature/ 1 ) the chapters on Sale, Mortgage, Lease and Exchange contained 
in the present Bill, will probably be placed in close connection with the 
rules contained in the Contract Act. But till then they may fitly be left 
in a law containing what the Contract Act does not contain, namely, 
general rules regulating the transmission of property between living 
persons.” Section* 1 ) exempts the Provinces of Bombay, Punjab and 
Burmah from the operation of the Act, but leaves the Local Government 
free to extend it to the whole or any specified part of the territories under 
their administration. The exemptions were made at the instance of the 
Local Governments concerned. In the Punjab where the Act is still not 
in force the objection was raised to its extension on the ground that since 
that province was wholly or almost wholly subject to customary law its 
extension may affect its customs prejudicially. In Burmah the objection 
was similar. The Act has since been extended to the Presidency of Bombay 
excluding Sindh. But its principles have, however, been held to apply 
to the excluded territories of Punjab. Sindh and Upper Burmah. 


The communal exemptions in favour of Hindus, Mahomedans and 
Buddhists were primarily intended to safeguard on the rules of their 
personal law from the operation of rides of English law enacted in Succes¬ 
sion Act and embodied in ss. 10—35. 


The necessity for repealing these rules in the present Act is thus 
explained by the Law Commissioners: “ In considering the necessity for 
these provinces, it must not be forgotten that the number of domiciled 
Europeans and Eurasians holding property in India has of late years greatly 
increased, and that the value of the property held by them in plantations 
of tea and coffee, in mills and machinery and in other investments, now 
amounts to many millions of pounds sterling. These persons and their 
estates are subject to the Law of Succession (Act X of 1865), and it will 
be obviously inconsistent that they should possess powers of creating estates 
in their property by transfers inter vivos, which the legislature has declared 
they should not enjoy by testamentary disposition. Moreover, where the 
declared law is silent on the subject in respect of transfers inter vivos, the 
Courts may, and probably would, consider themselves bound to recognise 
principles stamped with the assent of the legislature as conclusive of the 
question that transfers infer vivos creating estates in violation of 
these principles are invalid as opposed to public policy.” 

Since this enactment, the four sections contained in this chapter have 
been amended. Clause 5 of Section 1 has been amended by the Devolution 


(1) This, we understand, is all that was 
intended by the Government of India in 
paragraph 18 of its Legislative despatch 
No. 34, dated 10th May, 1877, by the 
phrase “ scientifically arranging the vari¬ 
ous chapters of the Civil Code thus pro¬ 
duced ” and some such arrangement was 
contemplated by the late Indian Law 
Commissioners, who observe in their 
Sixth Report, referring to their rules 


relating to the transfer of property : 
“ It is probable that several of these rules 
will eventually find a different place 
whenever a final distribution and re¬ 
arrangement of the whole law shall have 
been effected ; but some blending of sub¬ 
jects is unavoidable in a work which the 
Government has, for sufficient reasons, 
instructed us to submit to it in portions, 
as each portion is completed.” 
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th« rl ? n y del ?J lon of the words “ with the previous sanction of 
exLnt C ° Uncil ” leavin g the Local Governments free to 

? ? f ad r niste r d them froin the aeration of the sec¬ 

tions relating to registration. Section 2 contains an important saving 

clause in that it saves any rule of Hindu or Mahomedan or BuddhLt 

Baw from the operation of Chapter II of the Act. The authors of the 

fchA 0i t °rr tha t n u rule , enunciated in Chapter II offended against 
the rules of Hindu or Mahomedan Laws. In one sense they were ri«ht 

since both under the Hindu and Mahomedan laws, a gift could not take 

effect unless it was accompanied by possession, nor could there be a gift 

to take effect at any future indefinite period/ 1 2 3 ) Secondly, under bSth 

bystems a bequest was invalid unless the devisee was alive and capable of 

taking the bequest at the death of the testator.(3) Thirdly, the powers of 

ITa °nT n u r to be( ^ eath Property was circumscribed both under the Hindu 
and Mahomedan Laws. Under the former a person was only entitled to 
bequeath the property over which he, at the time, had the power of 
disposal Under the Mahomedan Law no bequest was valid unless it was 
assented to by the heirs, and it must be limited to one-third of the estate 
A perpetuity was, therefore, as opposed to Hindu Law as to the 

Mahomedan Law. The Hindu Law of Wills is a judicial deduction from 
ttie Hindu Law of gffts ; an d so is a trust. In the Tagore case, their 

Lordships of the Pnvy Council for the first time laid down (inter alia) the 
following propositions, to wit: (i) that a devise cannot be made to a person 
not in existence at the devisor’s death; ( ii ) that a devise so invalid cannot 

be made valid by the intervention of trustees; ( iii ) that trusts are not 

unknown to the Hindu Law and can be created for carrying out such in¬ 
tention as the law recognizes. It will thus be seen that both Hindu and 
Mahomedan Laws, as embodied in their books, contained far greater 
restrictions than those embodied in this chapter. The saving clause was 
not therefore, to preserve any larger liberty of disposition as was assumed 
ny the orthodox critics of the Bill who feared that the new enactment 
would trench upon their personal laws. However, as a concession to their 
representation, the Legislature saved any rule of Hindu or Mahomedan or 
Buddhist law which might run counter to the provisions of this chapter. 
Ihe subsequent trend of legislation has, however, considerably modified the 
effect of this saving clause which would now require to be re-cast. The 
restriction of Hindu law preventing the disposition of property to a person 
non-existent at the time when the disposition takes effect has been relieved 
against by Sir Chimanlal Setalvad's Bill now enacted as the Hindu Dis¬ 
position of Property Act, 1916/ 4 ) This Act has removed the restriction of 
Hindu Law and replaced those enacted by sections 13, 14 and 20. 


The development of Mahomedan Law has followed an exactly opposite 
course. The Privy Council had in a series of eases condemned the creation 
of illusory trusts in the guise of Wakfs intended to tie up estates in per¬ 
petuity for the benefit of the donor or testator’s descendants/ 5 ) 
Mahomedan opinion, however, favoured the creation of such trusts and 
Mr. Mahomed Ali Jinnah in 1913 persuaded the Central Legislature to place 


(1) Act XXXVIII of 1920. 

(2) lJauf Ali v. Collector of Tipperah 
9 C. 138 ; Tagore v. Tagore , 9 B.L R. 377. 

(3) Abdul Cadur v. Turner y Official 
Assignee, 9 B 158. 

(4) Act XV of 1916, extended to the 
city of Madras by Act VIII of 1921. 

w 


Krindu, \1 I A. 37; Abdul Gufur v. 
Nizamudtn, 19 I. A. 170; Abul Fata v 
Russomoy Dhur, 22 I. A. 70; Mujib-vn. 
Nim v. Abdul Rahim 23 A. 233 P. C. (see 
also Ramanadahan v. Vada Lewai Mara- 
kayar, 23 M. 195 F. B.) 
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Iae legality of such bequests beyond cavil.C> On the other hand, Sir 
Chimanlal Setalvad, three years later, moved the Legislature to remove the 
restriction of Hindu Law only so far as they were not in consonance with 
the provisions of sections Id, 14 and 20. In other words, his Bill which 
became Act XV of 1910, was directed as much against perpetuities as 
Mr. Jinnah's Bill which became Act VI of 1913 was intended to legalize 
them. The combined effect of these two Acts has been that while 
Mahomedan Law now permits the creation of perpetuities subject to the 
provisions of the Mussalman Wakf Validating Act, Hindu Law as 
statutorily amended has condemned them as such and has merely 
removed its larger restrictions, by assimilating them to the statutory pro¬ 
visions of sections 13, 14 and 20 which were enacted primarily in the 
interests of the Christian population of India. In the light of these 
amendments. Section 2(a) must now be read as modified somewhat on 
the following lines: “ And nothing in the second chapter of this Act shall 
be deemed to affect any rule of Mahomedan or Buddhist Law or save as 
provided by sections 13. 14 and 20 any rule of Hindu Law.” But it must 
not be supposed that the Hindu Disposition of Property Act has put an 
end to perpetuities under Hindu Law. As a matter of fact, the Hindu 
and Mahomedan Laws still continue to run an even race as regards 
perpetuities. It has been a long practice prevalent in Bengal to create 
such perpetual devises by giving them the guise of religious endowments 
for the benefit of the family Thnkimt. These devises are intended to evade 
the provisions alike of tin* Hindu Law and those of the 'Transfer of 
Property Act. They would equally evade the provisions of the Hindu 
Disposition of Property Act. The position as regards the two laws, there¬ 
fore, is this: that while under Mahomedan Law perpetuity is now placed 
on a certain footing by an Act of legislation, Hindu Law still resorts to 
subterfuges of religious trusts in favour of family Thnkurs. An attempt 
was recently made to place these illusory trusts on the same footing as the 
Mahomedan family trusts, but the Legislature was not prepared to lend its 
assistance. O 

By the Act II of 1900 the definition of “ actionable claims ” has 
been amended. It excludes from its purview claims secured by mortgage 
of immoveable property or hypothecation or pledge of moveable property or 
env beneficial interest of immovable property not in possession. This 
amendment was intended to limit the words “ actionable claims ” to only 
unsecured debts. In fact, the Law Commissioners proposed to name the 
chapter ‘‘Transfer of Debts.” But it was subsequently altered to 
“ Transfer of Actionable Claims ” at the 
Commissioners. (3 > Further comments on these 


instance of the Law 
sections will be found in 


the sequel. 


Short title. 


Commencement. 


Preliminary. 

1. This Act may be called “ The Transfer 
of Property Act, 1882;” 

It shall come into force on the first day 
of July 1882; 


(1) See Mussalman Wakf Validating 
Act (Act VI of 1913). 

(2) See Assembly Debates (1925) Vol. 
V. p. 708 dated 3rd Feb. 1925 and Vol. 


VI. p. 396, dated 27th Aug. 1925. 

(3) Law Commissioners’ Report (1870). 

p. 68. 
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It extends in the first instance to the whole of British 
Exteixt# India except the territories respectively 

*. administered by the Governor of Bombay in 

Council, the Lieutenant-Governor of the Punjab and the 
Chief Commissioner of British Burmah. 

But any of the said Local Governments may, from 
time to time, by notification in the local official Gazette, 
extend this Act or any part thercof (1) to the whole or any 
.specified part of the territories under its administration. 

And any Local Government may, (2) from time to 
time, by notification in the local official Gazette, exempt, 
•either retrospectively, or prospectively, any part of the 
territories administered by such Local" Government from 
all or any of the following provisions, namely:— 

Sections fifty-four, paragraphs two and three, fifty- 

nine, one hundred and seven and one hundred and twenty- 
three. (3) 

4 • 

Notwithstanding anything in the foregoing part of this 
section, sections fifty-four, paragraphs two and three, 
fifty-nine, one hundred and seven and one hundred and 
twonty-three shall not extend or be extended to any district 
or tract of country for the time being excluded from the 
operation of the Indian Registration Act, 1877, under the 

power - conferred by the first section of that Act, or 
otherwise. (4) 


-Paragraphs — 


SYNOPSIS. 


1. Analogous Law. 

2. Amendments. 

4. Meaning of words. 

•5. General llules for 
Construction of Acts. 

7. English Cases. 

11 American Cases. 

12. Value tt f Analogous Law 


13. Proceedings of the. 
Legislature. 

14. Title of Art—as aid 
to its construction. 

15. Preamble. 

17. Headings. 

IS. Marginal notes. 

19. Punctuation. 


20. Illustrations. 

21. Definitions. 

22. Hetrospectivity. 

23. Commencement and 
Extent. 

25. Application of its 
Principles where Act 
not in force. 


(1) The words “ or any part thereof ” 
were added by the Transfer of Property 
Amending Act (VI of 1904), s. 2. The 
amended words were added at the instance 
of the Government of Bnrinah to enable 
it to extend from time to time any part 
of the Act which may appear to it to be 
suitable to any part of the Province. 

(2) The words “with the previous 
sanction of the Governor-General in Coun¬ 
cil were omitted by the Devolution Act 
•(XXXVIII of 1920). 

(3) The whole of this paragraph is 
substituted by Act III of 1885, s. 1, for 

the following : “ And any Local Govern¬ 
ment may, with the previous sanction of 
•the Governor-General in Council, from 


time to time, by notification in the local 
official Gazette, exempt, either retros¬ 
pectively or prospectively, throughout 
the whole or any part of the territories ad¬ 
ministered by such Local Government, the 
members of any race, sect, tribe or class 
from all or any of the following provisions, 
namely, sections forty-one, fifty-four! 
paragraphs two and three, fifty-nine! 
sixty-nine, one hundred and seven and one* 
hundred and twenty-three.” No exemp¬ 
tion has yet been notified under this clause 
(t) Added by Act III of 1885, s. 2, which 
declared that it “ shall be deemed to have 
been added to the first section of the said 
Act (i.e., the Transfer of Property Act 1882) 
from the date on which it came into force.” 
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1. Analogous Law. —Prior to the passing of the Act the state of law 
relating to transfers was in a hopelessly chaotic state. Under the guise of 
following the delusive light of justice, equity and good conscience the High 
Courts in India appear to have laid down diametrically opposite principles 
till the matter, attracted the notice of the Privy-Council,' P);w,ho vigorously 
advocated the codification of law on the subject with which the Act deals. 
Before the Act the law on the subject was for the most part fragmentary 
and was confined to the enactments mentioned in the Schedule which have 
been now superseded and repealed by the Act.O This Act, though the 
first of its kind introduced in India, does not entirely create new rights or 
impose new obligations. Although it does not professedly do more than 
“ define and amend ” the law relating to the transfer of property by act 
of the parties, it is in reality not merely an amending Act, but a Code, 
more or less self-contained but by no means exhaustive, to interpret which 
reference to the pre-existing law is not permitted where the language of the 
sections is itself plain and unequivocal.< 1 2 3 > Indeed, to interpret a statute 
in the light of the pre-existing law is to reverse the process of logical 
ratiocination which lias been always justly deprecated.< 4 > The Act relates 
to the transfer of property infer vivos as the Indian Succession Act relates 
to the devolution of property after death. In the words of the framers 


“ read with the Contract Act 


this Bill covers almost the whole of the 


ground which could be profitably occupied by law relating to the transfer 
inter vivos of interests in property and for the convenience of the prac¬ 


titioner it could hardly be enacted in a more accessible form.”( 5 * ) 


This 


act is based mainly upon the English law of real property, and many of 
its provisions are borrowed from the various enactments which it supersedes 
and repeals. 


2. Amendments.— From the table of amendments printed before, it 
will be seen that the Act has undergone several amendments since its 
first enactment. The effect of these amendments will be more fittingly 
discussed under the various sections to which they relate; but the more 
general principles by which amendments generally are construed may be 
set out here. Where, of course, there is no doubt as to the meaning of 
the amended enactment, there is no occasion for the application of rules, 
which are brought into requisition only when the language chosen is 
ambiguous, uncertain or defective. It sometimes happens that the 
language of a statute though clear is susceptible of a misinterpretation, in 
which advantage is taken of the amendment, by improving the phrasing 
without intending any alteration in the sense. As was observed in a case: 
“ Amendments are often made to clear up ambiguities, and such amend¬ 
ments which are intended to prevent misinterpretation do not in 
themselves alter the law in anv wa/y.”< 7 > But this is bv no means frequently 
the purpose. The fifth paragraph beginning with the words “ and any ” has 


(1) Thumbuswamy v. Hossain Ron-then, 

1 M. T. P. C. 

(2) S. 2. 

(3) “ The essence of a Code is to be 
exhaustive on the matters in respect of 
which it declares the law, and it is not the 

province of a Judge to disregard or go 
outside the letter of the enactment accord¬ 
ing to its true construction.” Gokul 

Marular v. Pudmanund, 29 C. 707 (715), 

P. C.; following Duchess of Kingston's case, 

2 S L. C. (10th Ed.), 713. 


(4) Lalla Suraj Prosad v. Goiab Chand, 
5 C.W.N., 640 (646), following Norendra 
Nath v. Kamalbashin , 23 C. 571, P. C. 
Raj Narain v. Ashutosh Chuckerbut'y, 
27 C. 649 ; cf. The Irrawaddy , doc., Co. 
v. Bugwandas, 18 C. 620 (628, 629), P. C 

(5) Report, 1879. 

(6) Taj jo Bibi v. Bhagwan Prasad, 16 A. 
295 ; and Mata Din v. Kasim Husain, 
13 A. 432 (453), F. B. 

(7) Secretary of Sta e v. Pumendu, 40 C. 
123 (135). 
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a. 1.] 

" e A n nd U a b nv it In e r. d | b r ^ Amendin S Act l 111 1885) for the following •- 

s-7 

hut Still pemnts teTritoria^e^pt^r ^J 0 K , ^^r::!^r P,i ° nS ' 

worT'-tthlhf thC i ' PPl i" lti0n f ° f ‘'-P-isions^ th^r {£ 

we omitted by the Devolution Act® whS* 0 ' n’ake °of ° the 

Councils power°to « «" 

v ®- . Th e last paragraph is entirely new, and has been added to this section 
by section 2 of the Amending Act® which provides that this '' p~p 

ffV a/ tw*L t0 h ;,‘ Ve w n add l d . *° - the first «*««'of the U Act 
+hl t? f i 1 ? 21 * h ? date on whlch it came into force. " It removes 

rn!i h ;‘ r<lshlp often felt In the backward provinces on account of th- 
restrictive provisions contained in these sections. 

, M6i ^ of W< ? r . ds- T m ‘ e ™ s i( « expedient to define and 
«n l „ ; 7:. he prei ‘ n,blt : sho "' s that the Act was intended to stereotype 
and amend the existing law and had not for its object the introduction of 
any novel principles.® As it is, the Act hardly introduces anv new 
substantive law', and does not, except in the case of the procedure relating 
to mortgages, displace any existing enactment. From the preamble it 
would appear that the Act professes to be no more than a partial measure’ <«> 
it the Act had purported to be exhaustive, the preamble would have run 
inus: Whereas it is expedient to consolidate, define and amend, 

' Transfer of Properties by Act of Parties —“ Transfer of Property ” 
is defined in section 5 where the meaning of the term will be fully 
discussed. “ By act of parties ” implies that the scope of the Act is 
limited to law relating only to voluntary transfers between living persons 
ns contradistinguished from a transfer by operation of law (ex lege), as for 
example in case of forfeiture, insolvency or sale in execution of a decree 
or to the disposal of property by will.< 6 > “ It extends in the first instance 
to the whole of British India ”“ By its own force the Act is applicable to 
territories comprised in the term “ British.. India ” which is defined to mean 
all territories and places within His Majesty’s dominions which are for the 
time being governed by His Majesty through the Governor-General of 
India or through any Governor or other officer subordinate to the Governor- 
General of India.’’( 7 ) The North-Western Frontier Province is thus a part of 
and within British India. The term “ British India ” should be distinguished 
from ‘‘ British possession ” which is defined to be any part of His Majesty’s 
dominions, exclusive of the United Kingdom; and, where parts of those 
dominion s, are under both a central and a local legislature, all parts under 

(1) Act XXXVTII of 1020. 

( 2 ) ' ~ 


Act III of 188/5. 

(3) Taj jo Bibi v. Bhagwan Prasad, 10 A. 
205 (298). 

(4) The Irrawaddy, <S?c„, Co. v. Bwjmnidas. 
18 C. 620 (028), P. C. See Kuverji v. 
went Indian Peninsula Ry. Co , 3 B. 109 

113), in which Westropp, C. J., no con¬ 


strued the preamble to the Indian Contract 
Act (JX of 1872) : hut rf. La I la Surai Prasad 
v. (,'olab Chand, 5 C. W. N., 610 (646). 

1 w ( '°J lertor °f Gorakhpur v. Palahdhari, 

U A. oo. 

(6) Raja v. Appa Jtao, 46 M. 100. 

<‘\ S * 3 W' General Clauses Act (X of 
J 89/). ' f • - * 
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the Central legislature, shall, for the purposes of this definition, be deemed 
to he one British possession.(*> “ Any of the said Local Governments : 

■—A Local Government is defined “ to mean the person authorized by law 
to administer executive Government in the part of British India in which 
the Act or Regulation containing the expression operates, and shall include 
a Chief Commissioner. ' ‘O “ Notwithstanding , dc>": This Act is 

contemplated to work hand in hand with the Indian Registration Act so- 
far as regards it* provisions relating to registration. 

5. G-eneral Rules for Construction of Acts.—In the construction of 


statutes “ in the first instance, the grammatical sense of the words is to 
be adhered to;—if that is contrary to, or inconsistent with, any expressed 
intention, or any declared purpose, of the statute; or if it would involve 
any absurdity, repugnance, or inconsistency in its different provisions, the- 
grammatical sense must then be modified, extended or abridged so far as 
to avoid an inconvenience, but no further/ 3 ) “ I think,” said Lord 


Herschell, ” the proper course is in the first instance to examine the 
language of the statute and to ask what is its natural meaning, 
uninfluenced by any considerations derived from the previous state of the 
law, and not to start with enquiring how the law previously stood and 
then assuming that it was probably intended to leave it unaltered, to see- 
if the words of the enactment will bear an interpretation in conformity with 
this view. If a statute intended to embody in a Code of particular branch 
of the law is to be treated in this fashion, it appears to me that its utility 
will be almost entirely destroyed and the very object with which it was 
enacted will be frustrated. The purpose of such a statute surely was that,, 
on any point specifically dealt with by it, the law should be ascertained 
by interpreting the language used, instead of, as before, roaming over a 
vast number of authorities in order to discover what the law was, extract¬ 
ing it by a minute critical examination of the prior decisions. ”G) 
Another rule of construction given as a foremost rule by Lord Coke for 
arriving at the most natural and genuine exposition of a statute is that 
construction is to be made of all the parts of a statute together, and not 
of one part only by itself/ 5 ) and in the Lincoln's College Case it was 
resolved by the Common Pleas that the office of a good expositor of an 
Act of Parliament is to make construction of all parts together, and not 
of one part only by itself/ 6 ) 

Again, it must not be forgotten that an Act is the will of the 
Legislature, and the fundamental rule of interpretation/ 7 ) to which all 
others are subordinate is. that it is to be expounded “ according to the 
intent of them that made it.”< 8 > Of course, the question of interpretation 
would only arise where the sense is not manifestly clear, and in that case 
only, resort must be had to the principles which the wisdom of ages had 
laid down as the safest guide for judicial interpretation. A mass of case 
law has clustered round these principles, but they may all ultimately be 
reduced to a few simple canons which should be found for ordinary purposes 
sufficient. _ ___ 

(1) S. 3(8). General Clauses Act.X of 1897 27 C. 649 ; Lalla Suraj Prosad V; Oolab 

(2) S. 3 (7), General Clauses Act (X of Chand, 5 C. W. N. 640 (646). 

J897), s. 3 (29). (5) Co. Lit.. 381a. 

(3) Promotho Nath v. Kali Prasanna , (6) Rep., 596. 

28 C., 744 (748). (7) “ Interpretation of Statutes (3rd 

(4) Bank of Enqland v. Vayliano, L. R., Ed.), 16, 40. 

V1891), A. C., 107; followed in Norendra (8) 4th Inst., 330, Sussex Peerage, II. 
Nath v. Kamalbashini , 23 C. 563 (571), Cl. and F., 143, cited in Maxwell’s “ Inter- 

P.C. Raj Narain v. Ashutosh Chuckerbutty , pretation of Statutes ” (3rd Ed.), 1. 
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(i) that where an enactment is in the nature of a code, it is presumed 
to be exhaustive on the matter in respect of which it declares the law, 
snd it is not the province of a Judge to disregard or go outside the letter 
of the enactment according to its true construction.* 1 ) He cannot imple¬ 
ment its plain provisions by recourse to practical convenience,* 2 ) or 
reference to English common law* 3 ) or to the cases in the English court 
of Chancery which have not any application to the law of India as laid 
down in the Acts of the Indian Legislature,* 4 ) as to “ natural justice ” 
which is the sole function of the legislature.* 5 ) 




r- t 


(U) that the Act must be construed literally according to the rules of 
Rules stated. grammar; technical terms being construed according to 

their technical import, and other words as used in popular 
language. When the words admit of but one meaning the Court is not at 
liberty to speculate on the intention of the Legislature, and construe them 
according to its own notions of what ought to have been enacted,* 6 ) and 
from which it follows that nothing should be added to or subtracted from 
a statute, unless there are clear grounds to justify the inference that the 
Legislature intended something which it omitted to express.* 7 ) But where 
the language of a statute, in its ordinary meaning and grammatical con¬ 
struction, leads to a manifest contradiction, inconvenience or hardship, 
injustice or absurdity—presumably not intended—a construction may be 
put upon it which modifies the meaning of words, and even the structure 
of the sentence.* 8 ) Thus ’he conjunction “ or ” may be read to mean 
and ” and vice versa.* 9 ) 


In construing this Act, however, regard must be had to provisions 
founded on public polic}', and those intended to protect merely private 
interests. The prohibition contained in s. 6 (a) is an instance of the 
former* 10 ) while that enacted in ss. 54, 59 and 59 may be regarded as 
of the latter.* 11 ) • 

(iii) But it is but seldom that language is so precise as to be free from 
all ambiguity. It is, therefore, provided that the construction must har¬ 
monise with the context,* 12 ) general frame and the real intention of the 
enactment.* 13 ) And for this purpose it is allowable to consider (a) the law 
before the Act, (b) the mischief or defect it was intended to cure, (c) the 
remedy the Legislature has appointed, and (d) the reason therefor. 


• 

*1) Ookul Nandan v. Pudmanund 29 C. 
707 P. C. ; Norendra v. Kamalbasini, 23 C. 
603 P. C. 

(2) Imperial Bank v. Balbazio, 1 R., 

•037 P. C. (1923), P. C. 211. 

(3) Venkata v. Venkata, 40 M.L.J., 

313. 

(4) Balkishen v. Legge, 22A., 149 

(169), P. C. 

(5) Ezra v. Secretary of State, 30 C., 36 
•O. A.. 32 C., 605 P. C. 

(6) York and N. Midland R. Co. v. R., 22 
1«. J. Q. B., 225 ; Malangini v. Mokrura, 
19 C. 674, F. B.; Le Mesurier v. Alajid 
Hosaain, 29 C. 890 (901), F. B. 

(7) Maxwell's “ Interpretation of 


Stntutos ” (3rd Ed.), 18. 

(8) Jub v. Hull Dock Co., 9 Q. B., 443; 
Migton v. Smith, 16 Q. B., 503 ; Ex parto 
Rashleigh, 2 Ch. D., 9 ; Deo Narain v. 
Kukur Bind, 24 A. 319 (337. 341), F. B. 

(9) Fowler v. Paget, 7 T. R., 50 ; R. v. 
AlorbUike, 6 East., 397. 

(10) Ramasami v. Ramasami 30 M., 255 

(11) Nandkishore v. Kani Ram, 29 C. 
355 (357) Kaung Kan v. Alyat, 11 I. C. (R.) 
850 (851). 

(12) Madan Chandra v. Juki, 6 C.W.N., 
377 ; Deo Narain v. Kukur Bind, 24 A. 
319 (337), F. B. 

(13) Hough v. Witulua, 12 Q.B.D., 224 
(235). 
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(iv) It is provided that the construction must be so far as possible 
beneficial, that is, such as shall suppress the mischief and advance the 

remedv.O) 


(v) It is always presumed that the Legislature does not intend to 
make any alteration in the law beyond what it explicitly declares. Any 
construction which would offend against this rule would be abandoned, 
even though it be otherwise grammatical, and liberal, for it is more reason¬ 
able to hold that the Legislature expressed its intention in a slovenly 
manner, than that it intended something which it is presumed not to intend. 
So a change in the wording of a section of an enactment must not be 
regarded as necessarily involving a change in the law, as amendments are 
often made to clear up ambiguities, and such amendments which are intend¬ 
ed to prevent misinterpretations do not in themselves alter the law in auy 
wav. (2) 


(vi) 1 he construction must again be such as shall defeat .all attempts 
to evade it. Thus an usurious contract howsoever disguised should be 
treated as sudd 1 2 3 ); and if a contract be a wager in substance, no matter 
how the end is brought about, it would be void, though the object were 
ever so cunningly concealed in the form given to the transaction.< 4 >” 

(vii) Xo construction should be placed upon a statute which would 
lead to abuse of powers, as by exercising or refraining from 
them in cases not intended bv it.< 5 > 

(viii) There is always a presumption against ousting established juris¬ 
diction. and creating new one. it being supposed that the Legislature would 
n "t make so important an innovation, without a vcrv explicit expression 
ot its intention.< 6 > It is perhaps a corollary of this rule which is usually 
stat'-d in the form that the Crown is not bound bv a statute unless named 
in it.C) 


exercising 


(ix) 'I lie language of an enactment must be construed consistently 
with itself, and every other statute from which it does not expressly 
deviate. But if any two statutes are irreconcilably inconsistent the latter 
Act must prevailA 8) It sometimes happens that the conflict between 
statutes is apparent only, as their objects being different, the language of 
each is confined to its own limited object. Xot infrequently the difference 
in language is in this country the result of careless drafting by non- 
professional legislators. ° 


(1) Maxwell’s Interpretation of Statutes 
(3rd Kd.). p. 95 : Hayden's ease. 3 Rep.. 
lb : Turtle v. Hurt well, 6 T. R.. 42!> ; 
Twycross v. Grunt, 2 C. P. D., 5 0 : Re Dick 

1*01 1 1 Oh., 426; It. v. St. Mary Abbott# 
1*91], 1 Q. B., 378 ; France v. Dutton. 
18011 2 Q. B., 208. 

(2) Secretary of State v. Purvendu, 40 C. 
123 (135). 

(3) Floyer v. Edward s, 1 Cowp.. 114. 

(4) Grizewood v. Blane, 11 C. B., 538; 
Jeffrie# v. Alexander, 8 H.L.C., 504 ; Bead 
v. And rson, 13 Q. B. D.. 779. 

(5) Biddulph v. St. George'# Vestry, 
33 L. J. Ch., 411. 

(6) Maxwell’s Interpretation of Statutes 


(3rd Kd.). 178. 

(7) Attorney-General v. Donaldson, lv 
M. & W.. 117; B. v. Wright , 1 A. & E.. 434. 

(8) 11V«/ Ham v. Fourth City Building 
Society. \ 18921 I Q. B., 654; Sims v. 
Doughty. 5 Ves., 243 ; Constantine v. Cons- 
tantine, 6 Ves.. 100 ; Morral v. Sutton, 
1 Phil., 533 ; Broivn v. Great Western By., 
9 Q. B. D.. 753 ; Co. Litt.. 112; Shep. 
Touchstone, 88, Grot., Bk., 2 Ch., 16, s. 4 ; 
cf. Livy Bk., 9 Ch., 34 :—Leges posteriores 
priores contrarias abrogant. Ubiquce con- 
trariop leges sunt, semper antiques abrogat 
nova. Bangacharya v. Dasacharya, 37 B. 
231 (242, 243) ; Muthammal v. Secretary 
of State. 24 M. L. J., 405. 
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(x) A general Act must not be construed so as to abrogate a special 
Act; Generalia specialibus non derogant.W 

..<*») In cases of doubt or ambiguity the intention which is consonant 
with reason, justice and legal principles must be invariably favoured. An 
argument drawn from inconvenience is no more forcible in law than one 
drawn from injustice.* 1 2 ) It has been accordingly laid down that a construc¬ 
tion which would have the effect of enabling a person to defeat or impair the 
obligation of his contract or otherwise profit by his own wrong, would, if 
possible, be rejected.* 3 ) 

m No statute should be construed to apply retrospectively unless it is 
expressly made so applicable. Every statute, it has been said, which takes 
away or impairs vested rights acquired under existing laws or creates new 
obligation, or imposes a new duty, or attaches a new disability in respect of 
transactions or considerations already past, must be presumed out of respect 
to the Legislature, to be intended not to have a retrospective operation, 
unless from the language a contrary effect is clearly intended.* 4 ) But altera¬ 
tions in the procedure are always deemed to be retrospective unless there 
be good reason against it.* 5 ) 

(xiii) Statutes encroaching on private rights or imposing burdens must 
be strictly construed, and, if possible, so as to respect such rights.* 6 ) 

(xiv) A benevolent construction of a taxing statute cannot be permitted 
in favour of the Crown.* 7 ) And according to the uniform course of Indian 
legislation, statutes imposing duties or taxes equally bind the Government, 
unless they are from their very nature inapplicable to it.* 8 ) 

7. English Gases. —The decisions of their Lordships of the Privy 
Council, being decisions of the Court of ultimate appeal from this country, 
are, of course, always binding upon the Courts here,* 9 ) so long as the enact¬ 
ment upon which they were based remains unaltered. But cases determined 
by the other English Courts, though frequently referred to and followed by 
that high tribunal and the Courts of this country, do not possess the same 
authority. Of course, being cases decided under a different enactment they 
could not afford any assistance in the construction of an Indian Act, unless 
the two enactments are in port materia ,* 10 ) in which case they possess as much 
persuasive value as the decisions of the superior courts of this countrv.* 11 ) 


(1) “ General words do not derogate from 
the special.” Qarnett v. Bradley. 3 App. Cas., 
950 ; Kamalammal v. Peera Meera. 20 M. 

481. 

(2) Co. Lifct.., 97 a. 

(3) Dutton v. Atkins, L. R., 6 Q. B., 673 ; 
■R. v. Justice of Cinque Ports, 17 Q. B. D., 

191, ' 

(4) Per Kent, C., in Dash v. Van Kleek, 
7 John. 502 ; per Storey, J., in Society. dec. 
v. Wheeler, 2 Gallison, 139; Mahammad 
Abdus Samu/l v. Qurhan, 26 A. 119 (129), 
P. C.; Kola Tihari v. Narayan, 13 C. P. L. R. 
143. Munjhoori Bihi v. Akel Muhmud, 

17 C. L. J., 316; Ramakrishna v. Sub- 
baraya, 24 M. L. J., 55. 

(6) Biddulph v. St. George's Vestry, 33 

L. J. Ch., 411 ; Munjhoori Bibi v. Akel Muh¬ 

mud, 17 C. L. J., 316. 


(6) Gardner v. Lucas, 3 App. Cas., 603 ; 
Kind) ray v. Draper, L. R., 3 Q. B., 160. 

(7) Attorney-General v. Selboume, (1902) 
1 K. B., 388 ; Bell v. The Municipal Com¬ 
missioners, 25 M. 457. 

(8) Bell v. The Municipal Commissioners, 
25 M. 457. 

(9) Per Sir J. W. Colvile, Srimathoo alias 
Kattama v. Dorasinga, 15 B. L. R., 83 (99), 
P. C.; per Sir Barnes Peacock, ih., at p. 89 ; 
Trimble v. Hill, 5 App.. Cas„ 342 (344); 
Pershad Singh v. Ram Pertab, 22 C. 77. 

(16) Ezra v. Secretary of State, 30 C. 36 ; 
O. A. 32 C. 605, P. C.; Balkishan v. Tjcqge, 
22 A. 149, P. C.; Surah Sundari v. Tima 
Prosad, 31 C. 628. 

(11) Pershad Singh v. Ram Pertab Rou, 
22 C. 77. 
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Even when an Act of the Indian Legislature is in substance founded upon 
an English Statute, or the common law, still it does not thence follow that 
the two are so closely analogous as to be identical. In such case of course 
the English precedents would be delusive, if the difference in the statutory 
law is not kept in view.* 1 ) Again, in resorting to the English law regard 
must be had to what is but the elucidation of the genera! principle, as 
distinguished from what is local and peculiar to the English law of constitu¬ 
tion. So it has been held that where in the absence of any law applicable 
to a party, his rights are to be determined according to justice, equity, and 
good conscience, the Courts would well be guided by the principles of English 
law applicable to a similar state of circumstances.* 2 > But here, again, there 
is a disturbing element, for the circumstances may appear to be the same 
or similar, but they may be very dissimilar in reality. For instance, there 
is very little in common between the present Act and the English law of 
real property, and it would be as fallacious as misleading to elucidate the 
one from deductions drawn from the other. This caution has been repeated 
in several cases, and so far as they refer to the Act, they will be referred to 
here. So it has been held that the English law against the competency of 
aliens to hold land, has never been applied to this country* 3 ) nor has the rule 
about forfeiture of the personal property of persons committing suicide been 
extended to the natives of India.* 4 ) So while the Indian rule sometimes 
attains the same result as the English rule against champerty and mainten¬ 
ance, the latter is not even substantially the law of this country.* 5 ) So while 
trusts are recognized in the Hindu as well as in the English system of law, 
and while the substantive Hindu law insist: strongly on the suppression of 
fraud and the fulfilment of promises, it fails to prescribe a detailed procedure 
for giving effect to it* principles. Consequently, while the Court observes 
the principles of Hindu law relating to trusts so far ns they go, it has to 
draw upon the En«di*h law as a matter of equity ns regards the duties of 
trustees, and-the right* of beneficiaries, and generally "to supplement the 
Hindu law.* 6 ) So the English law of escheat in favour of the Crown as the 
' Vimn hrrrrs has been held to applv here,* 7 * ) but this is equally the effect 
of Hindu law.*«) ' 


8. So the rule that a parte is precluded from recovering on a docu¬ 
ment materially altered is essentially an English rule* 9 * ) but it has long since 
been recognized as an equitable rule equally applicable to this country.* 101 
So also is the rule that a beneficiary can recover property in the hands of 
his h<n\n w id a r even though he had transferred it to him to compass a fraud 
if it remained unachieved.* 11 ) Neither the English nor the Indian law 
recognizes such a right as an easement in gross.* 12 ) But while under English 


(1) Mulchand v. Suganchand , 1 B. 23. 

(2) Mithi Bai v. Liniji, 5 B. 505 (527); 
Varden Seth v. Luck-putty , 0 M. I. A.. 303. 

(3) Mayor of T/yons v. E. I. Co ., 1 M.I.A., 
175. 

(4) Advocate-General v. Rani Sumomoyee, 
1 W. R.. 14, P. C. 

(5) Bhayuat Dayal v. Debi Dayal, 35 C. 

420 (420), P. C., following Ram Coo- 

mar v. Chvnder Canto, 2 C. 233, P. C., 

Kunuar Ramlal v. Nil Kanth, 20 C. 843, 

P. C.: Achal Ram v. Kazim Husain, 27 A. 

271, P. C. 


(6) Kahandas, In re, 5 B. 154. 

(7) Secretary of State v. Administrator- 
General, 1 B. L. R. (O.C.), 87 (113). 

(8) Collector of Masulipatam v. Cavaly,- 
8 M.I.A., 524. 

(9) Master v. Miller, 1 Sm. L. C., 871. 

(10) Christacharlu v. Karibasayya, 9 M. 
399, F. B. 

(11) Petherperumal v. Muniandy, 35 C. 
551 (559), P. C. 

(12) Municipal Board v. Lallu, 20 A. 200 - 
s. 6 (c) post. 
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law a right of way may be inferred from user which is presumed to be as of 
right, the same presumption cannot be made as a matter of course in this 
country where regard must be had to the habits of the people and the other 
circumstances of the ease.* 1 * So the English maxim “ once a highway, 
always a highway ” is not applicable in India.< 2 3 4 5 > 

1 Under Hindu law transter of possession was always tne essential pre¬ 

requisite of a transfer of property, but by the common law of England, 
delivery of possession is not necessary for the transfer of ownership in the 
case of moveables, and although it was at one time necessary in the case 
of- immoveables, it has ceased to be so under the Statute of Uses.C) The 
English rule expressed in the maxim quicquid phmtaiur solo solo ccdit 
does not apply in its entirety in India. For while under the English rule 
the owner ordinarily recovers not only the land but the buildings erected 
thereupon, the Indian common law suffers the stranger to remove the 
materials of his buildings. 

10. Certain presumptions arise based upon the character of the people 
of the two countries in which the two systems present more contrasts than 
analogies. For instance, joint family being the normal unit of Hindu 
Society, which is the very reverse of the condition prevailing in the 
European countries, there is no room here for the rule of English law in 
favour of a tenancy in common: the presumption is generally the 
reverse.And while it is true that co-sharers in immoveable property in 
this country do not occupy the same position towards each other as part¬ 
ners under English law< 6 >; still both systems of law recognize the under¬ 
lying equity of the following rule stated by Hardwicke, L.C.: “If an 
estate is limited to two jointly, the one capable of taking, the other not, 
he who is capable shall take the whole,’’< 7 > and which has consequently 
been held to apply to gifts under Hindu lnw.< 8 > 


11. American cases. —But while English cases may be and indeed, are 
usefully referred to in elucidating an Indian Act, the citation of American 
cases has been condemned bv the highest authority in England. In a 
case where a claim arose out of a contract made in America and the ques¬ 
tion was whether the contract was governed by the law of Massachusetts, 
by the feudal law of the United States, or by the law of England, an 
attempt was made to cite American cases. But the attempt was promptly 
repressed by Halsburv, L.C., Fry and Cotton, L.J.J., who protested against 
the citation of American authorities, Halsburv, L.C., observing: “We 

should treat with great respect the opinion of eminent American lawyers 
on points which arise before us, but the practice, which seems to be 
increasing, of citing American decisions as authorities, in the same way as 
if they were decisions of our own Courts, is wrong. Among other things, 
it involves an inquiry, which often is not an easy one, whether the law of 
America on the subject in which the point arises is the same as our 


(1) Shaikh Khoda Bukah v. Shaikh Tajud- 
din, 8 C. W. N., 359. 

(2) Municipal Commiaaionera v. Sarang- 
pnni, 19 M. 154. 

(3) Oungahurry v. Raghuhram , 14 B.L.R., 
307. 

(4) Premji v. Haji Casaum , 20 B. 298, 
Narayan v. Bholagir, 0 B. H. C. R. (A.C.), 
80. 

(5) Run Bahadur Singh v. Lucho Koer, 

11 C. 301 (310), P. C. 


(6) Ram Lall v. Dehender Nath, 8 C. 
8(11). This case was decided in 1881, 
before enactment of 8. 20 of tho Indian 
Trusts Act (Act II of 1882) though the case 
would have been rightly decided even under 
that Act, as the claimant was the defaulter 
and the purchase was thereto-e not qua co¬ 
sharer. but in his individual capacity. 

H) Humphrey, v. Tapleur, Ambei, 138. 

(8) Nandi Singh v. Si/a Ram, 16 C 
677 (682). P. C. 
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own ( J ) To which try, L.J., added: “ I also have been struck by the 
waste of time occasioned by the growing practice of citing American 
authorities.”(2) l n another case upon an appeal to the Privy Council from 
Australia where the question arose as to the right of a trade protection 
society to publish information amongst its members injurious to the char¬ 
acter of another, Lord Macnaghten said: “It is admitted that in this 
country there is no authority directly in point. There are direct authorities 
in the United States in favour of the conclusion at which the High Court 
has arrived. American authorities are, no doubt, entitled to the highest 
respect But this is a question which must be decided by English law. 
n the dearth of English authority, it seems to their Lordships that recourse 
must be had to the principle on which the law in England on this subject 
w founded, and with the utmost deference to the learned Judges of the 
High Court, their Lordships are of opinion that the decision under appeal 
is not in accordance with that principle. ”<3> Here, of course, their Lord- 
ship s view wa9 at variance with the American Courts; but even if it were 
otherwise, the authorities cited would then have been superfluous. If then 
American cases are no authorities in England, and its colonies, it naturally 
follows that their citation for the purpose of elucidating Indian statutes is 
nothing more than a 44 waste of time ” so feelingly deplored by the English 
Judges. < 1 2 3 4 * 6 > 


12. Value of Analogous Law. —It is not permissible to deduce law from 
the analogy of cases. Law is not a science consistent and logical nor are its 
component parts mutually coherent and consistent, nor are they framed 
with reference to the whole As Lord Halsbury said every judgment 
must be read as applicable to the particular facts proved, so assumed to be 
proved, since the generality of expressions which may be found there are 
not intended to be expositions of the whole law, but governed and 

qualified by the particular facts of the case in which such expressions are 
to be found. 


A case is only an authority for which it actually decides. I entirely 
deny that it can be quoted for a proposition that may seem to follow 
logically from it. Such a mode of reasoning assumes that the law is 
necessarily a logical code, whereas every lawyer must acknowledge that the 
law is not always logical at all. 

13 Proceedings of the Legislature.— Proceedings of the Legislative 

Council were formerly freely referred to by the Indian High Courts^) for the 


(1) Swamirao v. Kashi Nath, 15 B. 419 ; 
followed in Balaji v. Sakharam, 17 B. 655 
(558). 

(2) In re Missouri Steam Ship Co., 42 Ch. 
D., 321 (330, 331). 

(3) Mackintosh v. Dun, (1908) 12 C.W.N.. 
105, P. C. 

(4) In re Missouri Steamship Co., 42 

Ch. D., 321 (330). [The observations of 
Cock bum, C.J., in Scaramanga v. Stamp, 
L. R., 6 C. P. D., 296 (303), must now be 
regarded as no longer authoritative. The 
same remarks apply to Braddon v. Abbott 
Tay, and Bell’s Rep., 342 (359); Malcolm 
v. Smith, ib., 283 (288). 

(6) Mothoora v. India General Steam 
Navigation Co., 10 C. 166; Fahamid- 
unnissa v. Secretary of State, 14 C. 67 o. a., 
17 C. 690, P. C.; Queen-Empress v. Kartick 
Chunder, 14 C. 721 (728); Romesh Chunder 
V. Him, 17 C. 862 ; Fadhu v. Qour Mohun, 


19 C. 544; Administrator-General v. Prem 
Lall Mullick, 21 C. 732 ; Chunilal v. 
Bomanji, 7 B. 310 (315) ; Prahhakarbhat v. 
Vishwambhat, 8 B. 313 [pre-existing law- 
chief means of construction]; Tesu v. 
Balkrishna, 16 B. 583 (585), but contra 
held in Shaik Moosa v. Shaik Essa, 8 B. 
241 (Bill cannot be referred to); Gopal, 
v. Sakhojira , 18 B. 133 (debate cannot 
be referred to) ; Queen Empress v. Babulal, 
6 A. 509 (previous law considered); Queen- 
Empress v. Ghulat, 7 A. 54 (Report of Law 
Commissioners referred to) but contra in 
Kadir Baksh v. Bhawani, 14 A. 146 (objects 
and reasons not to be referred to) ; Q. v. 
Gopal Das, 3 M. 271 (prevous law consulted); 
Ramchandra v. Hazi Kassim, 16 M. 207, 
Quinn v. Leatham (1901) A. C. A., 95 
(606) followed in Kishun v. Tipan 34C. 
735 (745). 
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purpose of construing the enactments to which they referred, and for this 
purpose it had grown into a practice to refer to the history of previous 
legislation and of the passage of the Act through the Council, reports of the 
Indian Law Commissioners, and of the Select Committees of the Councils, 
the language of the draft Bill and of the statements of objects and reasons 
thereto appended, and even to the speeches made in the Legislative Council. 
But this practice, of what may be called the historical method of construc¬ 
tion, was reprobated by the Privy Council/ 1 ) the result of whose decisions 
seems to be against obtaining extraneous aid in order to construe a clear 
and positive statute, so as to qualify or neutralize its effect. But in case of 
ambiguity or doubt, it is still permissible to call in aid reports of the Indian 
Law Commissioners/ 2 ) proceedings of the Council/ 3 ) though it would seem 
that the draft BilK 4 ) and the statements of objects and reasons* 5 ) may not be 
referred to. And it would appear that reference to reports of the Select 
Committees is also interdicted, though the opinions on this and indeed on 
all other points are by no means uniform/ 6 ) 

14. Title of Act—as aid to its construction. —The title of an Act of 
Parliament is to be read as part of the enactment/ 7 * ) and this may also be 
predicated of an Indian Act. But the title of this Act is somewhat too 
wide. For though it is called the “ Transfer of Property Act.” it is not 
exhaustive either as to the transfer of the property.* 0 ) For example, it 
does not deal with settlements and trusts* 9 * ) not with the mortgage of 
moveables, of pledges of decrees, Government Promissory Notes, policies 
of insurance and the like * 1Q ) in all of which cases the Courts act upon its 
general power of enforcing contracts* 11 ) subject to the rule of equity, justice 
and good conscience. 

15. Preamble.—The preamble to an Act states its raison d’etre and 
is a legitimate aid to its construction. It may restrict* 12 ) or enlarge its 
scope and purpose. Similarly headings prefixed to sets of sections in this 
net. may be regarded ns foreambles to them, and they may be legitimately 
consulted for the purpose of ascertaining the meaning of those sec¬ 
tions.* 13 ) (S 11). The preamble here makes it clear that the law codified is 
by no means exhaustive and that the Act does rot purport to consolidate, 
hut only defines and amends certain parts of the law.* 14 ) Even as to its 
subject, it docs not profess to be complete as it relates only to the transfer 
of property by act of parties. “ By act of parties ” is to distinguish 

(1) The Administrator-General v. Prem with a view to ascertain the mischief 

T*all Mullik, 22 C. 788, P. C. against which the enactment is directed. 

(2) Per Lord West.burv In re Mew, 31 (7) Fielden v. Morley Corporation, fl899] 

L. J., Bank 87. 1 Ch. O. A., ri9001 A. C. 133. 

(3) Per Lord Westbury In re Mew, 31 L. (8) Kishori Lai v. Krishna (1907) 5 I. 0. 

•T. Bank, 87; Hobbert v. Purchns, L. R., 000 (5021; Runsee Dnsa v. Gena Lai, 14 

3 P. C., 648 (649) ; Q. v. Bishop of Oxford, C.L.J. 530 (536). 

4 Q.B.D., 535, but contra in Queen-Empress (9) Ariyaputhira v. Muthukumarasaurmy 

v. Srichurn, 22 C. 1017 (1022). 15 I.C. 343 (344) ; s. 5, Indian Trusts Act 

(4) Shaikh Moosa v. Shaikh Essa, 8 B. (II of 1882). 

241, contra in Queen-Empress v. Kartick (10) Subbaraya v. Kuppusamy, (1909) 1 
Ohunder, 14 C. 729. 1 C. 535 (538) 

(5) The Administrator-General v. Prem (11) lb. p. 538. 

Lall Mullick, 22 C. 788, P. C. (12) Bradford Corporation v. Meyers 

(6) E. g., they were referred to by Tur- (1916) A. 242 (247) 

ner, L. J., in Drummond v. Drummond (13) Ram Shankar v. Ganesh Pershad. 

L. R„ 2 Ch. A., 32 (45) ; and Lord Davey 29 A. 385 F. B. 

in Hilder v. Dexter, fl9021 A. C., 474, held (14) Jotindra v. Rangpoor Tobacco Co. 

that in construing a statute the state of the (1924), C. 990 ; Hotchand v. Kishin Chand 

antecedent law may be properly considered 17 S.L.R., 178 ; (1924), s. 23. 
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transfers hy operation of low in ease of insolvency, forfeiture or sale 

in execution of a decree.* > Ihe Act is strictly confined to the transfer 

nrof !> 1 eS_ Z , r V b - V co, ! tract or 8 ift(2) i «‘»d even as such it does not 
profess to be exhaustive; for instance it does not deal with pledges of 

tangible moveable property. Government promissory notes, policies of 

i:;niTn ti i ,ke m i n xvl,iHl ( * ase if "'*** » no other statutory 

thl * Cuurts Ul11 bave to act «Pon the principle of justice, equity 
and good conscience, in enforcing the contracts in accordance with their 

; I he preamble of an act is usually of great importance in 

rt l 2 3 4 5 * S 5>° iff ‘ UP r r,ltion of t,u * h " v * b ould be read with 

ts section (5) It ,s the introduction to the Act a “key to open the 
meaning of the makers of the Act and the mischiefs it was intended to 
i - i \i a »d !t lays down the limitations and restrictions subject to 

\\ neh the enactment is passed, it being always permissible to refer to it 
for the purpose of keeping the effect of the Act within its real scope as 
it usualh states or profess to state the intention of the Legislature in 
passing the enactment.* 7 8 ) 

16. Lilt unless there be something inconsistent with the spirit of the 
Act. the preamble cannot be taken to have cut down its express provi¬ 
sions. ( »> And indeed, the enacting words of a statute mav be carried 
beyond the preamble, if the words be found in the former strong enough 
for the purpose.* 9 ) Where the language of the enacting sections of a 
statute is clear, the terms of a preamble cannot be called in aid to restrict 
their operation, or to cut then, down. It is only to be resorted to ascer¬ 
tain the intention of an Act when the enacting part is ambiguous.OO) 
hough it is not conclusive as a statement of extrinsic fact*") The pur- 
pose for which a preamble is framed to a statute is to indicate what in 
general terms was the object of the Legislature in passing the Act but it 
may we I happen that these general terms will not indicate or cover all 
the mischief which, in the enacting portions of the Act itself, are found 
to be provided for Nevertheless the effect of a preamble must be under¬ 
stood to overlie the whole Act (12 > giving colour to and controlling its 
provisions and by shewing the intention of the Legislature supplying 

fnnto the rule for their interpretation. 

tr, it’ ? eadings — Tt ' v,n he * e *y t,,at this Act contains headings prefixed 
to seU of sections. Such headings may be regarded as preambles to 

(1) R. S. C., 19th Feb., 1879. pnra 0. 

Gohik Nath v. Mathura Nath, 20 C. 273 
(278) ; Qayn Prasad v. Baijnath, 14 A. 170 ; 

Taj jo Pi hi v. Bhagwan Prasad, 10 A. 29."> 

(298 );Krishnau v. Perarhan, 15 M. 383. 

(2) R. S. C., 1879. 

(3) Suhbaraya v. Kuppusawmy, (1909) 

T.C., 535 (5.38) ; Kishori Lai v. Krishna 
K a mini, (1910) 5 I. C\, 500 (502) ; Bunsee 
Das v. Gena Lai. 14 C. L. J., 530 (530). 

(4) Subbaraya v. Kuppusawmy, (1909), 

I. C., 535 (538), 

(5) Fulchand v. Set Kishmesh Koer, 4 
C. W. N., eexvi. 

(0) Sal he Id v. Johnstone, 5 Q. B., 313. 

(7) Taryuand v. Board of Trade, 11 App. 

Cos., 280. 

(8) Thislleton v. Freiver, 31 L. J. Ex.; 

230; Young v. Hughes 4 H. & N. 76: 


Gujarat Trading Co., v. Trihumji, 3 B. H; 

*0. 45 : Mulkund v. Ladu, 3. 
B. L. R.. 548. 

(9) Per Bowen, L. J.. in Sutton v. Sutton, 
L R.. 22 Ch. D.. 511 (520. 521) ; Chinna v. 
Mahomed, 2 M. H. C. R., 322. 

(10) Sal held v. Johnstone, 5 Q. B., 313 . 
Fellows v. Clay, 1 Hare, 190 ; Chinna v. 
Mahommed, 2 M. H. C. R., 322. 

(11) Narandas v. Parshotam, 4 Bom. L.R., 
550 (55.3) ; following Emp v. Indrajit, 11 A, 
002 ; Collector v. Samaldas, 9 B. H. C. R., 
205 (215) ; Waghela v. Sheik Musludin, 
11 B. 551 (562). 

(I 2) Per Jessel, M. R., in Taylor v. Corpo¬ 
ration, L. R.. 4 C. D., 395 (404). 

(13) Per Straight, J., in Q. v. Inderji, 
11 A. 262 (206) 
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them, and they may be legitimately considered for the purpose of deter¬ 
mining the sense of any doubtful expression in the sections ranged under 
them.* 1 ) 

18. Marginal notes. —But while the preamble is a necessary part of 
the Act, the marginal notes appended to the sections are not the necessary 
pait thereof and should not be looked into for the purpose of construing tin* 
■section* 2 ) much less to vary its meaning.* 3 ) 

19. Punctuation. —In England Bills were formerly engrossed without 
punctuation* 4 ) but this practice was abandoned in 1849, but punctuation is 
nevertheless still not taken as a part of the statute. It is, however, unlikely 
that punctuation which often plays an important part in the interpretation 
of an Indian enactment would be disregarded as an integral part of the 
statutes passed in this country. 


20. Illustrations.—As regards the value of illustrations appended to 
sections by the Legislature, it has been laid down that “ although attached 
to, they do not in legal strictness form part of the Acts, and are not abso¬ 
lutely binding on the Courts. They merely go to show the intention of the 
framers of the Acts, and in that and other respects they may be useful, 
provided they are correct.”* 5 * ) And where the section itself is clear it is 
immaterial that the illustration is in apparent conflict with it. “ The 
illustrations are only intended to assist in construing the language of the 
^ .^ iev never to be allowed to control the plain meaning 

of the section itself, and certainly they ought not to do so, when the effect 

would be to curtail a right which the section in its ordinary sense would 
confer.’'(7) 


21. Definitions.—The definitions of certain terms used in the Act 
are expressly stated to be given only for that limited purpose* 8 ) which is 
usuallv the case also with other Acts.* 9 ) But a collection of cases have 
uow clustered round certain terms which define their sense and illustrate 
their practical applicability to concrete cases, and which must therefore be 
regarded as that true legal significance, rendering them terms of art in 
which their special import does not harmonize with their etymological 
popular meaning. 

22. Retrospectivity. —The general principle is that rights already 
acquired shall not be affected by the retro-action of a new law. Buies as 


(1 ) .Eastern Countries Railway Co., v. 
Marriage, 9 H. L. G\, 32 ; Hammersmith 
nnd City Ry. Co. v. Brand, L. R.. 4 H. L. 
171 ; Ram Shankar v. Oanesh 9 29 A. 385 
F. B. 

(2) Udu Begum v. Imam-uddin, 2 A. 
74 (90) ; Crawford v. Spooner, 4 M. I. A., 
179 (187) ; Daimodee v. Kaim Taridar, 
5 C. 300 (303) ; Alangamonjori v. Sonamoni, 
oC. 037 (039, 643), Kadir Baksh v. Bhawani 
Prasad, 14 A. 145 (154); Balraj Kunwar 
■v. Jagat Pal Singh, 20 A. .39.3 (406), 1\ C.; 
Claydon v. Green, L. R., 3 C. P., 511; 
Sutton v. Sutton, 22 Ch. D., 511 (overruling 
contra in Ravenour’s Sottled Estates, 2 Ch. 

D. 622). 

(3) Q. E. v. Mahomed, 2 B. Lorn. R., 918 
(923). 

(4) Svayambu v. The Municipal Council 

1 M. L. J. R., 37 ; Dukhi Mullah v. Halway; 

23 C. 65 ; Punardeo v. Ram Sarup, 25 C. 


858, but Contra Kameshar v. Bikan, 20 C. 
609 (628), Sutton v. Sutton, 22 Ch. D., 511 : 
Claydon v. Green, L. R., 3 C. P., 521 ; 
Attorney-General v. Great Eastern Ry., 11 Ch. 
D., 465 ; Duke of Devonshire v. O'Connor; 
24 Q. B. I)., 478 ; contra In re Veneur, 2 
Ch. IX, 525 [Per Jessel, M. R., who re¬ 
traced his opinion in Sutton v. Sutton, 
22 Ch. D., 511 (513)1. 

(5) 1 Bl. Com., 183. 

(6) Per * Sir Richard Couch, C. J., in 
Shaikh Otned Ali v. Nidhee Ram, 22 W. R., 
367 ; Nanak Ram v. Mehin Lai, 1 A. 487 
(495). 

i7) Per Garth, C. J., in Koylash Chunder 
v. Sonatun Chung, 7 C. 132 (135). 

(8) S. 3 post. 

(9) Pandah v. Jennuddi, 4 C'. 065 (666) • 
Duni Chand v. Padman, (1913) P. L. It.’, 
No. 71, F. B. 
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to procedure are an exception. The law as to the acquisition of a right is 
that prevailing at the period of the arising of the matters of fact which 
generate them. Their enforcement must be according to the rules of 
piocess at the period of suit. Care must, however, be taken to distinguish 
between laws which are merely processual, and such as under the fictitious 
appearance are really material. To declare a certain right, which would be 
validly created by certain matters of fact, not creatable without the addition 
of some other, is material and not former law.* 1 ' 

Retrospective laws are, as a rule, of questionable policy, and contrary 

to tin- general principle of Legislation bv which the conduct of mankind is 

to be regulated. Law ought, when introduced for the first time, to deal 

with future acts, and ought not to change the character of past transactions 

carried on upon the faith of the then existing law.<*J Where the law is 

altered while a suit is pending, the law, as it existed when the action was 

commenced, must decide the rights of the parties unless the Legislature, 

by the language used, shows a clear intention to vary the mutual relation 
of such parties.( 3 > (§ 80) 

23. Commencement and Extent. —An Act comes into operation from 
tl.e very day it passes/ 4 ) unless it fixed a dav from which it is to commence 
An Act made by the Imperial and local legislative councils is deemed to 
he passed as soon as it receives the assent of the Governor-General (5) This 
Act came into force on the 1st July 1882. corresponding to the follow- 

1-n Tl 19 ftO o Vs!,, on Bluli - I5 - ,080 - *W|. Asarh Sudi 

L)th -[^89 Ijnigah, Asarh 18. 1280. Hjjree, 14th Shaban. 1200. Vilaiti, 

' Asarh * Ille ,^t now extended to the Bombay Presidency (h) 

from the 1st January, 1803.W and to the area within the local limits of the 
ordinary C ml Jurisdiction of the Recorder of Rangoon.(7) and to Berar from 
the 1st day of July 1007.(8) Its provisions extend also to every 
cantonment m British India.It has ceased to be in force in the Nag'a 
ILHs hstncL the L.brugarh Frontier Tract, the North Cachnr Hills and 

L-xwm 'it :lls In \ C ; an l has not been y Qt extended to the Punjab and 
Sindh.(‘u 1 pper and Lower Burmah< 12 ) and Pegu/™) 

Section 60 enables the Local Government to specify the classes of per¬ 
sons whose participation in an English mortgage excludes the operation of 
certain provisions mentioned therein. Section 57 (e) further empowers the 
Local Government to extend the jurisdiction of Courts for the purpose of 

1892 : Chum Lai v. Fulchand, 18 B* 
100 (170). 

(7) Jucl. Dept. Not. No. 236 of 1892, 
dated 20th June. 1892. Burma Gazette 
(1892), Pt. I, p. 373 : See Mg. San u v. 
Ma Honyin 17 I. C., 954. 

(8) Govt, of India Foreign Depart¬ 
ment Notification No. 1138, dated 16th 
^fay 1907. published in Central. Provinces 
Gazette dated 25th May 1907, pt. 1. p. 270. 

(9) Cantonment Code, see Act XIII of 
1889. s. 32 (1). 

(10) Assam Gazette, 1884, Pt. H, pp. 212, 
705. 

(11) Wadero v. Sajanmal, 3 S. L. R., 17. 

1 T. C.. 952 (955) ; Gulain Murtiza Khan v. 
Chant/oomal, 5 S. L. R., 71. 

(12) Tha Kaing v. Ma Htaik, 3 L. B. R.» 
241 ; Shu'e Lok v. Ma Seik , 4 L. B. R., 222, 

(13) Nagappa v. Mating Po., 12 I. C., 849. 


(1) Per Stuart, C. J., in Xanak Bam v. 
Mehin Lai, 1 A. 487 (495) ; Koylaih Chunder 
v. Sonatun, 7 C. 132 ; Kamalamal v. Peera 
Meera, 20 M. 481. 

(2) See Morris v. Sumhamurthi , 0 M. H. 
R.. 122 (120): following Phillips v. Egre, 

L. R., 0 Q. B., 30 : observing on Le Boar 
v. Broime, 12 C. B. N. S., 801 ; ex parte 
Melbourne, L. R., (> Ah. App., 04. 

(3) Phillips v. Egre, L. R., 0 Q. B., 23 ; 
Moon v. Durden. 2 Ex.. 22 : In re Joseph 
Suche & Co., 1 Ch. D.. 48. 150; Knight v. 
Lee, T18931 1 Q- B-. 41 ; Lauri v. Re nod, 
( 1892) 3 Ch., 421 ; Reid v. Reid, 31 Ch. D. 
409 ; Vedara’li v. Mangamma. 27 Mad., 
538 (539). 

(4) Tupset v. Ramsarun, 15 C. 370 (382). 

(5) Ss. 20, 40. 24 and 25 Viet., c. 67. 
(0) Notification. Bombay Government 

Gazette (1892), Pt. I, p. 1071, dated 27th 
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Secti0n 10 f em P ow ers the High Courts to make rules to 
carry out the provisions of this Act relating to mortgages or charges on 

“totrv P e erty A r the le ^ Sl “ tUre Ca “ -P'™- Local Zero 

!- a dl ? tr ! ct , fr0m the jurisdiction of the High Court or 

bWhf P. ° P ® ratl0n , tbt “ 1««- to any district is now authoritatively ruled 

2,5? Cou { n ^: (2) Section 2 (d) further enacts that " nothing in the 

MnW* h J ter of th ! s 4 ct , sha11 be deemed to affect any rule of Hindu, 
Muhammadan or Buddhist law/’ 

A ^f r ui the J paS * ing ° f this Act * fche Courts are not to apply the 
8De klfvSiS doctrines to India.(3) It is also to be noted that unless 

provisions contained in sections 54 (paragraphs 2 and 

the ^n«roJ’ and A\ 3 ?- 0t appl y t0 areas for the time be > n g excluded from 
: 0 eatlon , of * he Indian Registration Act, 1877. Now, as the Registra- 
tion Act applies to the whole of British India/O “ except such districts or 
tracts of country as the Local Government may, from time to time with 

onerat?on%% Sa f n fl? n ° f Governor-General of Council, exclude from its 
operation, () it follows that the provisions of this section will presumably 

mu- Par J S ° f B ? fcish Tadia * exce P t "here registration is not com- 
P ]® 0ry * Ibis clause only guards against any conflict that may arise by the 

° f t ^ Is . Act and the non-enforcement of the Registration Act 
P 1 i^ PPeal J S / 0r va,idatin g mortgages and sales of the value of more 
vear oh a a * 1 eases from year to year or for any term exceeding one 

®l ds of of lmmovea ble property. In short, this clause lays 

ovr^p hat .oA h - ere ^ Re ^ stration Act is in force, sales and mortgages of 
ln _ 0 Ks - 100 in value, and leases from year to year or for any term exceed- 
g one year, and gifts irrespective of value shall be made only bv a 
gistered instrument. The above sections are to be considered as supple¬ 
mentary to the Indian Registration Act/*) 

, 25- Application of its Principles where Act not in force —It has been 

neld by the Privy Council that the principles embodied in this Act may, in 
preference to the English practice, be applied to the provinces where the 
Act is not in force,C 7 ) and also to suits instituted on a legal relation arising 
before the passing of the Act/ 3 ) since “ the Courts cannot have a better 
guide to their discretion than what the Legislature has stated to be the rule 
m suits of this kind.” Accordingly, though the Act is not in force in the 
Punjab, its principles have been nevertheless applied to it, it being held 
that the principles it embodies being founded on equity and justice are of 
universal application throughout India/ 9 ) As such its' equitable principles 
have been applied to Upperfl®) and Lower Burmah/ 11 ) Sindh/ 12 ) and Pe<m.< 13 ) 


(1) Bmpresa v. Burnh , 4 O. 180, P. C. 

(2) lb. 

(3) Thumbuawamu v. Hossein Fowthan, 
1 M. 1, P. c. 

(4) Excepting; the Scheduled Districts of 
4ne Madras Presidency (Fort St. George 
Gazette, Oct. 4, 1881, Pt. 1. p. 516). 

.(8) S. 1, Indian Registration Act (III of 
1877). 

(0) Amending Act (III of 1885), s. 3. 
- G) Kader Maiden v. C. IP. Nepean, 

26 C. 1, p. c. 

./8) Fameahwar v. Sued Mohamed, 26 0. 

39, p. C. 

(9) Lakahmi Narayan v. Tara Singh, 1. 


P.L.R., 513 ; Nipalchand v. Alt Baksh, 
(1907) P. R.. No. 9; Saran v. Bashiaha, 
(1907) P. R., No. 148 ; Jagannath v. Budhwa, 
(1907) P. R., No. 2 ; Azizuddin v. Bhagu'an 
Das, (1912) P. R. (Rev.), No. 6 ; Cliampo 
v. Shankar, 14 I. C., 232. J'ltnan v. Duba, 
4 L. 439, B'tl> S>noh v. Bala S'ngh M925) 
Jj 92 : 78 L C. 374 : Tala Si»gh v. Kahjm 
D-te, 26 P.L.R., 679 ; H925) 4. 575. 

(10) Aft Nan v. Nga Hmi, 4 I. C. 755. 

(11) Tha Kning v. Ma Htaik, 3 L.B. R., 
341 ; Shwe T*)k v. Ma Seik. 4 L.B.R., 222. 

(12) Wadero v. Sajanmal, 3 S. L. R., 17, 
I. C.. 952. 

(13) Nagappa v. Maung Po., 12 I. C.. 849. 
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and were applied to BerarW before its extension to it. But tkese- 
would not include its special provisions as regards attestation and registra- 
tion( 1 2 ) which though intended to prevent fraud are not the outcome of 
manifest equity. On the other hand, its equitable principles apply to all 
transactions even to those which were completed before the Act. Such was 
held to be the provision now embodied in s. 111(g) of the Act/ 3 4 > But 
its technical provisions, e.g., the requirements of writing to complete an 
assignment are inapplicable to places where the Act itself is not in forced. 


2. In the territories to which this Act extends for the 

time being, the enactments specified in the 
Eepea o c s. g c ] iec { u l e hereto annexed, shall be repealed 

to the extent therein mentioned. But nothing therein 
contained shall be deemed to affect— 

tafn Vln fnactments, («) the provisions of any enactment not 

rawuues etc ights ’ hereby expressly repealed: 

(b) any terms or incidents of any contract or constitution 

of property which are consistent with the provisions 
of this Act, and are allowed by the law for the 
time being in force: 

(c) any right or liability arising out of a legal relation 

constituted before this Act comes into force, or any 
relief in respect of any such right or liability: or, 

(d) save as provided by section fifty-seven, and Chapter 
four of this Act, any transfer by operation of law, 
or by or in execution of, a decree or order of a 
Court of competent jurisdiction: and nothing in the 
second chapter of this Act shall be deemed to affect 
anv rule of Hindu, Muhammadan or Buddhist law. 


Paragraph *— 

26. Analogous Law. 

27. Principle nf rl. (d). 
23. Meaning of words. 
20. Enactment* repealed. 
30 Effect of Tie peal. 

32. Proceeding*. 

33. Statute* affecting 

rested right6. 


SYNOPSIS. 

34. Act* of three clause*. 

35. Sating of existing 

rights and liabilities. 

42. flight , Liabilif t/. 

Relief. 

43. Transfer by opera¬ 
tion of Taw. 

45. Who are Hindu*. 

47. Mohamedan law. 


49. Par sis. 

50. Rudd hist law. 

51. Principle of Saving 
Personal law. 

53 — 62. Crown Grants. 

63. Effect of Regrant on 

rest/ in tit ion. 

64. Equitable Relief. 


26. Analogous Law. —The corresponding section of the Indian Contract 
Act. also saves any usage or customs of trade, and any incident of any con¬ 
tract not inconsistent with the provisions of that Act.< 5 > Thus, the common 
law obligations attaching to common carriers at the time of the passing of 
the Carriers AcU 6 > were and are still in force/ 7 ) In introducing this clause 


(1) Kishan v. Abdulla (1923). N. 88. 

(2) Jairam v. Balkrishna Das , 3 N. L. R. t 
72 (75). 

(3) ' Maharaja of Jeypur v. Rukhmini 
42 M., 589 P. C. 

(4) Teja Singh v. Kalyan Das 26 P. L. R, 


679 ; (925), 4575. 

(5) Indian Contract Act, s. 3. 

(6) Act III of 1865. 

(7) Mathra v. I. G. S. N. & Co., 10 C. 16<t 
F. B. 
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the Select Committee reported thus: “ We have also saved all incidents 
pf contracts not inconsistent with the provisions of • the Bill.'. Besides the 
Malabar mortgagee’s option, which the Bill, as introduced, expressly pre¬ 
served, there must be many other incidents of native, contracts with which 
it is desirable not to interfere.’’t 1 ) A similar saving clause has been inserted 
in the Indian Contract Act and in interpreting which the Privy Council 
said:— The Act of 1872 does not profess to be a complete Code dealing 
with the law relating to contracts. It purports to do no more than to 
define and amend certain parts of that law. No doubt it treats of bailments 
in a separate chapter. But there is nothing to show that the Legislature 
intended to deal exhaustively with any particular chapter or sub-division of 
the law relating to contracts. . . The obligation imposed by law on com¬ 
mon carriers has nothing to do with contract in its origin. It is a duty 
cast upon common carriers by reason of their exercising a public employ¬ 
ment for reward.If in codifying the law of contract, the Legislature 

has found occasion to deal with tort, or with a branch of the law common 
to both contract or tort, there was all the more reason for making its mean¬ 
ing clear. ”( 2 ) The law of pre-emption for example and the rule as to 
damdupat which obtains amongst Hindus would thus remain unaffected by 
the provisions of the Act. 

27. Principle of cl. (d) •—This clause does not go beyond meaning that 
the various provisions in the Act regulating and codifying the law as to the 
actual transfers by act of parties shall not affect transfers made in invitum. 
In other words where the incidents of the latter are different the Act would 
not affect them.* 3 ) The term 4 affect ’ requires a cautious interpretation, 
but it does not go beyond meaning that a transfer made under the circum¬ 
stances indicated in the clause shall not be affected or validated or in¬ 
validated by anything contained in the Act. Hence where the interest of 
the lessee and the lessor in the whole property becomes united in the 
same person in the same right, there is a merger of the term under sec¬ 
tion 111 of the Act. Now such a merger may be occasioned by act of 
parties or by operation of law, or in execution of a decree. There is 
nothing in section 111 to indicate that the result in law there stated 
is only, to ensue in the case of transfer by act of parties. Can 
it then be said that the provisions of this section enunciating a 
general principle would not apply by virtue of the clause. It cannot be 
said that it affects the transfer by acting on its validity and that therefore 
the clause would not apply. Any other view would lead to strange ano¬ 
malies though, if the language of the statute be clear and explicit, the 
language should be followed disregarding the anomalies it may produce. 
For instance, a zemindar grants a putni to his son; he dies intestate and 
his son as his heir succeeds him as zemindar; he is also a putnidar: the 
transfer of the zemindari interest is by operation of law, and if the clause 
applied, there would be no merger, section 111 being inapplicable. But if 
the zemindar granted his son a putni, then granted him the zemindari 
interest, and died the next day, there would be a merger. ( 4 > 


(1) Report, dated 2nd February, 1878, 
5 3. 

(2) Per Lord Macnaghten in the Irrawad¬ 

dy Flotilla Go. v. Bugwandas, 18 C. 620 

(628, 629), P. C.; approving Mothoora v. 
L G. S. N. Co., 10 C. 166. F. B.; overruling 
Kuverji y. Great Indian Peninsula By. Co., 


3 B. 109. 

(3) Prnmotho v. Kali Prasanna. 28 C. 744 
(747, 748) ; distinguishing Jihanti v. Cokool,. 
19 C. 760. 

(4) Promolho v. Kali Praxanna, 28 C. 
744 (750). 
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28. Meaning ol words—“ But nothing herein contained shall he 
deemed to affect . . any enactment not hereby expressly repealed The 
word “ herein ” has been held to refer only to this section and not the 
whole Act/ 1 ) but this is obviously not the case. For if it had only the 
limited reference to the section it “ affects ” nothing and certainly not the 
rules and enactments specifically mentioned therein. This clause implies 
that an Act left merely unrepealed shall still continue to be of force unless 
it has been expressly repealed. Thus the Indian Contract Act( 2 ) without 
expressly repealing the Common Carriers Act< 3 > deals at some length with 
the subject of bailment, and it was accordingly contended that inasmuch 
as the delivery of goods by the customer to a common carrier constitutes a 
bailment to him, the responsibility for non-delivery since the passing of the 
Contract Act must be determined by the law enacted in sections 151 and 
152 which were distinctly inconsistent with the liability under the Carriers 
Act/ 4 > but their Lordships ruled that not having been expressly repealed, 
the Carriers Act remained unaffected : “It seems a strange thing to sav 
uhat the provisions of an Act are not affected, when the whole foundation 
upon which the Act rests is displaced and almost every section assumes a 
different meaning or comes to have a different application ”(5> “ Any terms 

or incident of contract : ” It should be noted that this clause does not 
save, as does the corresponding clause of the Contract Act, " any usage or 
custom of trade.” Probably the latter proviso was inserted in view of the 
Contract Act being mostly concerned with moveable property and by which 
mercantile contracts would ordinarily be regulated. “ Any right or liability, 
dc : This clause in effect preserves intact substantive rights “ Any 

rehef ,n respect of any such right or liability.” The subject will be found 
discussed in the ensuing commentary. " Any transfer by operation of 


"Ccurcungiy sales on insolvencv, ftc. are 

of inc fmhet'f A sala m / e in execution of a decree by a Court 

of incompetent jurisdiction would, however, fall within the Act “ Save 

as provided by section 57: ” This section though occurring in the Act re- 
fates to sale by Court, and had therefore to be excepted “ Chapter IV* ” 

nbth ?A°ll S& ^ S ° f im ™ veab ! e Property and charges, the provisions of 
Operation of^ W g ° Venl * traDsfers whether made by act of parties or by 


Enactments repealed.— The enactments repealed whollv or par- 
tmlly are specified m the schedule. Except the following eight enactments 
which have been partial y repealed, all the other enactments on the subject 
have been wholly repealed: J 

(1) Modes of conveying land (XXXI of 1854), s. 17. 

(2) Mesne profits and improvements, s. 1; in tne title the words “ to mesne 

profits and ” ^ preamble “ 40 limit th<? liability for mesne 

(3) Indian Trustee Act (XX VII of 1866) . s. 31. 

(4) Punjab Laws Act (IV of 1872), so far as it relates to Bengal Regulations 

I of 1798 and XVII of 1806. 


(1 ) Per Coxe, J., in Naba Krishna v. (4) Act III of 1865. 

Mobil Kali, 9 I. C., 840. (5) Irrawaddy Flotilla Co. v. Bugwandas, 

(2) Act TX of 1872. 18 C. 620 (629), P. C. 

(3) 11 Geo. 4 & I Wm. 4. 
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(5) I he Central Provinces Laws Act (X of 1875). so far as it relates to 
Bengal Regulations I of 1798 and XVII of 1806. 


(6) Oudh Laws Act (XVIII of 1876). so far as it relates to Bengal 
XVII of 1806. 


Regulation 


(7) Specific Relief Act (1 of 1877) in ss. 35 and 36, the words “ in writing." 

(8) Bombay Regulation (V of 1827), acknowledgment of debts, interest, 

mortgagees in possession, s. 15. 


In addition to the enactments specified in the schedule, the Act has 
further the effect of repealing bv necessary implication O. 2, r. 2 (corre¬ 
sponding to old s. 43) of the Code of Civil Procedure in cases to which 
Chapter IV applies, in that it enables a mortgagee who has already sued 
the mortgagor personally for the debt, to sue again to enforce his mort¬ 
gage. ( J > A slight alteration was also made in Schedule IV. No. 120 of the 
last^ Code of Civil Procedure.by substituting the words “decree absolute’’ 
for final decree.“( 3 > The change was only verbal and was perhaps dictated 
by the corresponding terminology of the English practice, which has been 
more closely followed in the present Code. 

30. Effect of Repeal. —The repeal of any Statute. Act or Regulation, 
shall not affect anything done or any offence committed, or any fine or 
penalty incurred, or any proceedings commenced before the repealing Act 
shall have come into operation.( 4 * > On the other hand no one has a vested 
right in any particular form of procedure.which is always retrospective, 
unless there be some good reason against iG 6 7 > (§ 22). 

Clause (c) lays down in effect what is provided by section 6 of the General 
Clauses Act. Retrospective effect is not ordinarily given to an enactment 
so as to affect substantive rights, but provisions affecting mere procedure are 
applied to pending proceedings, and an enactment affecting rights of pro¬ 
perty is not to be so construed as to give retrospective effect unless the 
intention that it shall have such effect clearly appears.O 


. That a law creating a new right ought not to have retrospective effect 
is not universally true. Ordinarily, no doubt, a new law should affect only 
future transactions and not past ones. But the rule against retrospective 
operation is intended to apply not so much to a law creating a new ri"ht 
as to a law creating a new obligation or interfering with vested rights^ 8 ) 


(1) See (). 34, r. 14, and the Commentary 
thereon. 

(2) Act XTV of 1882. 

(3) S. 87 now repealed, amended and 
re-enacted as O. 34, r. 3, Code of Civil 
Procedure (Act V of 1908). 

(4) General Clauses Act (T of 18(58), s. 0 : 
see also s. 6 of the General Causes Act (X of 
1897), quoted post. 

_(5) Warner v. Murdoch, L. R., 4 Ch. D., 
752 ; Rongni v. Empress, 9 C. 513 ; Joqes- 
fmrdas v. Aisani, 14 C. 553 : Tupsee Singh 
v. Ramsarun, 15 C. 37(5 ; Javantnal v. Muk- 
tahni, 14 B. 51(5; Balkrishna v. Rapu, 
19 B. 204 ; Oungaram v. Punamchand, 
21 B. 822. 

(6) Gardner v. J/ucas, 3 App. Cas., (503 ; 
Kimhray v. Draper, L. R., 3 Q. B., 1G0. 

(7) Lai Mohan v. Jogendra, 14 C. 636; 
Tupsee Singh v. Ram Saran, 15 C. 376 ; 

Uzir Ali v. Ram Komal, 15 C. 383 ; Dev¬ 


on rain Dutt v. Xare.ndra Krishna, 16 C. 267- 
F. B.; Grish Chandra v. Apurha Krihsna * 
21 C. 940 : Jogodanund v. Arnrita Lai, 22 C* 
767 ; Hajrat v. Valiulnissa, 18 B. 429 : 
Balkrishna v. Bn pa Yesaji, 19 B. 204. 
Nagar v. Jiva Bhai, 19 B. 80; Doshi v. 
Malek, 20 B. 565 (doubting: the last) ; 
Ranqasami v. Virasami, 18 M. 477 ; ef; 
Muhammad Yusuf-ad-din v. Queen- 
Empress, 25 C. 20. P. C.; Kala Tihari v. 
Naraj/an. 13 P. C. L. R., 14. 

(8) Jogodanund v. Arnrita Lai, 22 C. 767, 
F. B. {per Bannerji, J.) ; dissenting from 
Lai Mohun Mukerji v. Jogendra Chunder 
Roy, 14 C. 636, F. B.; Uzir Ali v. Ramkomal 
Shah, 15 C. 383 F. B.; Girish Chundra Basu 
v. Apurha Krishna Das, 21 C. 940, F. B. 
The cases in 14 C. 636 and 21 C. 940, have 
been overruled by the Full Bench case of 
Jogodanuntl v. Arnrita Lai, 22 C. 767, but 
on a different point. 
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“ Every statute,” as has been said, “ which takes away or impairs vested 
rights acquired under existing laws or creates a new obligation or imposes 
a new duty, or attaches a new disability in respect of transactions or con¬ 
siderations already passed, must be presumed out of respect to the legisla¬ 
ture to be intended not to have a retrospective operation. ”G) The cases 
on the retro-activity of enactments have been considered and reviewed at 
great length in a Full Bench case of the Bombay High Court.( 1 2 3 > The words 
“ proceedings commenced ” in section 5 of the General Clauses Act have 
received a judicial interpretation at the hands of the Bombay High Court.W 
In this case it was contended that the omission to provide for the disposal 
of appeals, by the newlv-constituted Subordinate Judges from suits decided 
under the old Act in force prior to the passing of the Bombay Civil Courts 
Act, indicated that the legislature intended that all appeals should be regu¬ 
lated by the new law. ( ouch, C.J., however, delivered the following judg¬ 
ment:— It is clear it was not the intention of the legislature to take 
away the right of appeal in any case in which it existed at the date of the 
passing of the Bombay Courts Act, It is true that the existing Regulations 
by which the procedure in appeal was governed was repealed by that Act 
but this does not take away the right of appeal.” 

31. By section 0 of the General Clauses Act<«> it is now declared as 

follows : — 

i W, ;f e tllis Act > or a,, y Act of tl,e Governor-General in Council or Regulation 

l?. a r^o rT i co , mm f, ncement 1 ‘his Act, repeals any enactment hitherto made or 
hereafter to be made, then, unless a different intention appears the repeals shall not— 

(a) revive anything not in force or existing at the time ac which the repeal 

takes effect; or r 

(b) affect the previous operation of any enactment so replaced of anything 

duly done or suffered thereunder; or 

(c) affect any right, privilege, obligation or liabilitv acquired, accrued, or 

incurred under any enactment so repealed ; or 

(d) affect any penalty, forfeiture or punishment incurred in respect of any 

offence committed against any enactment so repealed; or 

(0 affect any investigation, legal proceedings or remedy in respect of any such 

right, privilege, obligation, liability, penalty, forfeiture or punishment as 

And any such investigation, legal proceeding or remedy may be instituted, continued 
or enforced; any such penalty, forfeiture or punishment may be imposed as if the 
repealing Act or Regulation had not been passed/' 

32*. Proceedings—“ The question is whether the word ‘ proceedings ’ 
is sufficiently comprehensive to include a suit in which a decree has been 
g!ven A suit is a judicial proceeding, and the word 4 proceedings ’ 

must be taken to include all the proceedings in the suit from the date 
. its institution to its final disposal, and therefore to include proceedings 
in appeal but not in execution of a decree. ”<5) This case was followed 
by the Full Bcnch«>> of the same Court later on, where Westropp, C. J., 


(1) Maxwell’s “Interpretation of Sta¬ 
tutes ” (3rd Ed.), 299, citing per Chancellor 
Kent in Dash v. Vankleel ;, 7 John., 502 ; 
In re Rat ansi, 2 B. 148. F. B. 

(2) In re Ratansi, 2 B. 148, F. B. 

(3) Ratanchand v. Hanmant, 6 B.H.C.R., 
A. C. J., 16(5. 

( 1) Act X of 1897 ; a similar but less 
•comprehensive provision was inserted in 


s. 6 of the General Clauses Act (1 of 1868) 
since repealed by Act X of 1897. 

(5) Ratan Chand v. Hanmant, 6 B. H. C. 
R., 166 ; Hurrosundari v. Bhojohari , 13 C. 
86 (89) ; Satghuri v. Mujidan, 15 C. 107 ; 
Deb Narain v. Narendra, 16 C. 267 (274), 
F. B. 

(6) In re Ratansi, 2 B. 148, F. B. 
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that topic, said: ‘ The general rule on thi ' D ! il(ttn '[ a ,eaaln g case on 

sfscf-us s st **? . .wfittv 

tri r •«./» 1.*°,.”. S'csaseuss Cs ss 

pointed . ''1' ""' ,'n t0 'etro.pe'-'ivnly Bnrou Alderson 

Xnr “tei r“ m i" m * n * 

Kr f .V; la "- *. lhe nex t question that may often arise is—suDDosino 
hat the proceedmgs, commenced under the repealed enactments . u -e n,I 
affected by the new statute, by which statute are 

"tK S determination? Lord Denman and his colleagues 
th,t Bench . have l«»d down that they were of opinion in general 

thfrights of the "’ he “ t the . 5,ctio ^ vvas commenced must°decide 

ine rights of the parties in a suit, unless the legislature expresses a dear 

intention to vary the relation of litigant parties to each other 

33. Statutes affecting vested rights —There is a considerable difference 
between new enactments which affect vested rights and those which merely 
affect the procedure in the Courts of Justice, such as that relating to the 
service of proceedings, or what evidence must be produced to prove parti¬ 
cular facts.(7) Retrospective construction of the Limitation Act does not 

ake away any vested right, and cases decided thereon do not affect the 
question W Such cases are decided on regulations affecting procedure 
° n y a ’ . Retros P e ctive construction of statutes defining or creating rights 
or affecting vested rights is condemned by the Privy Council.< 10 > Such 
a construction would cause great inconvenience and injustice, and give the- 
Act an operation which would retrospectively deprive the creditor of a 
right, which he had under the law as it existed in the Regulation Provinces 
at the time of the passing of the Act. Their Lordships are of opinion that 
such a construction would be contrary to the intention of the Legislature.” 

34. Acts of three classes —The effect of Legislative change in the law 
upon pre-existing rights and proceedings instituted before the change was 

made ma}' have to be considered in cases which may be divided into three 
classes: — 

(i) The first class of these cases consists of those in which the Courts 
have had to construe enactments which have altered the law. not by the 
mere repeal of earlier enactments so as to bring the case under section G 


(1) 9 Q B. D. 672. 

(2) 2nd Institute, 292. 

(3) ‘ ‘ A new law ought to impose form 
on what is to follow not on the past.” A 
new enactment ought to bo prospective, 
and not retrospective in its operation. 

(4) Moon v. Durden, 9 Q. B. D. 672 ; 
Doolubd<u>H v. Ramlall , 7 M. I. A., 239 (256) ; 
Kent’s Comm. (10th Ed.), 511. 

(5) In re Ratatmi, 2 B. 148 (158), F. B.; 
Bala v . Narayan, 13 C. P. L. R., 143. 

(6) Hitchcock v. Way, 6 A. and E., 943 


(951). 

(7) 30 L. J., N. S.. Ex., 40. 

(8) Westropp, C. J., in In re Rutansi 

2 B. 148 (170, 171), F. B. 

(9) Those cases are T outer v. Chaftcrton 
6 Bing., 258 ; Humchandra v. Soma, J R 
305; Abdul Karim v. Mauji Humrai, 
I B. 2.lo, (302) ; Sdaratn Vaxudto v 
hhanderao Hat Krishna, 1 B. 286 • Ruck- 
maboye v. Lulloobhoy, 5 M.I.A., 234. 

3 C °47 Z> p A C aHd Lond ° n Bank ' - Orchard, 
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of the General Clauses Act, but by new affirmative provisions, in which the 
new enactments contain in themselves no special rule for their own inter¬ 
pretation In such cases the Courts have applied the settled rule of 
construction, ordinarilv acted upon in the absence of any statutory rule 
inconsistent with it; namely, that, retrospective effect is not ordinarily 
given to an enactment so as to affect substantive rights, but that provisions 
affecting mere procedure are applied to pending proceedings. 

(ii) The second class comprises those in which the enactment to be 
construed provides its own rule of construction, by expressly or impliedly 
declaring that it is, or is not to have retrospective operation, or the extent 
to which it is to affect pending proceedings. 


(iii) The third class consists of those in which the law is changed by 
a mere repeal of a previously existing law, and the repealing enactment 
contains no special rule for its own interpretation. Such cases are govern¬ 
ed by section 0 of the General Clauses Act.6) In a Colonial appeal the 
Privy Council have laid down against retro-action of an enactment unless 
“ the intention of the legislature that a statute should be retrospectively 
construed is expressed in plain and unambiguous language, because it 
manifestly shocks one’s sense of justice, that an act legal at the time of 
doing it, should be made unlawful by some new enactment. ”< 1 2 > In this 
case the respondent entered the service of the Government of New South 
Wales in the year 1885 as a road surveyor at a yearly salary. He con¬ 
tinued till 1895, when he was summarily dismissed without compensation. 
In 1896 he sued the appellant for damages for wrongful dismissal. Five 
months after his dismissal, the New South Wales Act< 3 > had been passed, 
and section 58 of the Act enacted that “ nothing in this Act or in the 
Civil Service Act of 1884 shall be construed or held to abrogate and restrict 
the right of the Crown as it had existed before the passing of the said 
Civil Service Act, to dispense with the services of any person employed in 
the public service.” The appellant (Government) maintained that by 
virtue of this section they were entitled to dismiss any public servant at 
their pleasure, as they had a right to do before the Civil Service Act of 
1884. The Civil Service Act of 1884 had provided that the Government 
had no power to dismiss its servants except upon the grounds and after 
the enquiry which the Statute prescribed. The Privy Council held that 
the Act of 1895 could not be construed retrospectively unless there was an 
express provision in the Act to that effect, and that since the respondent 
was dismissed otherwise than in the manner provided by the Act of 1884, 
he was entitled to damages. 


From the principle above enunciated it follows that where proceedings 
have not commenced under the repealed enactment, the passing of a new 
Act gives no right. G) Even where the proceedings have commenced under 
the regulations, if the plaintiff has not duly followed up the procedure 
therein laid down, this Act does not save him.< 5 > 


(1) Debnarain v. Narendra, 10 C. 207 
.(271, 272) ; followed in Ismail v. ./. Leslie 
dc Son , 1 C. W. N., 188. 

(2) Young v. Adams. [1898] A. C.. 470, 
quoted with aprroval in Foulkes v. Muthu- 

iami, 9 M. L. J. R-i 207. 

(3) 59 Vic., C. 25, p. 58. 


(4) Bhabo Sundari v. Rakhal, 12 C. 
583, F.B., ; Oanga Sahai v.' Kishan,' 6 A. 
262. ... 

(5) Setla Baksh v. Lalta Prasad, 8 A, 
388 ; Umesh Chandra v. Chunclivn, 15 C- 
357 ; Bashi Chandra Sen v. Enayat Alt. 
20 C. 236. 
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somi d / H u 1 ® ase , ,s not determined ipso facto unless the “ lessor does 
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hppn 1 ^ be hel(1 to app1 ^ to a leuse created before the Act it has 

of hi« h f d th f « t T he Ie8SOr was entifc L led to eject the lessee upon a forfeiture 
of his Jease.t 4 ) In some respects, however, the Act merely reproduces the 
pre-existing law, in which case there is no difficulty. Such for instmep 
was the common law rule now enacted in section 108 (/i) and which 
differed from the English rule contained in the maxim quicquid planUitur 


(0 S. 6, Act I of 1868. 

(2) Parameshri v. Vittappa, 26 M. 157 
Mofiz Sheikh v. Basiklal, 12 C.L.J., 246. 

(3) Ramcharan v. Haricharan, 7 C.L.J. 
J07 ; Hira Moti v. Annoda, 7 C.L.J., 653 
Han Nath v. Rajchandra, 2 C.YV.N., 122 
Madhn Sudan v. Kamini 32 C. 1023 

Madhab Chandra v. Dejoy Chand, 4 C.YV.N. 
»74. 


(4) Padmanabya v. Ranya, 6, I.C., 447- 

rS T/T'T’" v - °^a. 

yj*' , > Anandamoi/ee v. Lalchi 

Chandra, 33 C. 329 on the mount \ i\ l 

the d.st,notion noted in the text conse- 
considered. 11 ^ ** ° f ^ ™ -t 
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solo solo ccdit.W So, of course, the Act could not invalidate a mortgage 
•executed prior to its enactment for want of attestation as required by 

section 59/ 2) 

37. With regard to the rights saved it may be premised that the Act 
saves both investitive as well as divestive or extinctive rights. Hence 
where on a mortgage executed in 1865 the mortgagee took proceedings under 
.Regulation XVII of 1806, which entitled him to possession after the year 
of ‘'race and on the mortgagor's right of possession being thus brought to 
an °end without a suit for foreclosure, a right of entry accrued to the mort¬ 
gagee whose suit for possession unless brought within twelve years from the 
date “ when the mortgagor's right to possession determined ” would be 
barred by limitation/ 1 2 3 ) the mortgagor's right of possession was determined 
•on the 17th February I860, but lie had sold parcels of the mortgaged land 
down to August 1866, and the purchasers, not having been served with 
notice of the above proceedings under the Regulation, were not parties 
thereto, so that the relation of mortgagee and mortgagor continued to 
subsist as between them and the mortgagee, notwithstanding the deter¬ 
mination of the mortgagor’s right of possession. The mortgagee, on the 
other hand, sold his interest in 1879, and his transferee now sued in 
188*2 on the coining into operation of the Act for foreclosure and 
possession. The suit for foreclosure being for the first time introduced by 
the Act its aid was solicited for the purpose of limitation which allowed 
sixtv years for maintaining a suit for foreclosure/ 4 ) but it was held that 
the mortgagor’s right of possession having been determined on the 17th 
February 1866, and the mortgagee’s right of suing for possession having 
been extinguished on the expiration of twelve years from that time, viz., 
on the 17th February 1878< 5 ) such right was not revived by the subsequent 
•creation of suits for'foreclosure, and that the title of the transferee made 
through the mortgagee/ 6 ) to sue the purchasers for possession of the 
mortgaged land was barred by time/ 7 ) So where in a suit for foreclosure 
and possession under a deed of conditional sale, notice of foreclosure was 
issued under the Regulation, but before the expiration of the year of grace, 
the Regulations were repealed by the Act, it was held that the proceed¬ 
ings for foreclosure having been commenced under the Regulation, the 
effect of the notice was to vest a right in the mortgagee which was saved 
bv the clause under reference/ 8 ) Similarly in a suit on a usufructuary 
mortgage executed in 1878, the mortgagee’s suit for sale of the mortgaged 
property was dismissed in accordance with the provisions of the Act which 
disallowed a suit for recovery of the debt or sale of the property/ 9 ) But 
the High Court, relying upon the clause, held that the provisions of the 
Act did not control the rights and liabilities of the parties, and a decree 
for the amount claimed and for sale of the mortgaged property was 
accordingly passed/ 10 ) 


(1) Mofiz Sheikh v. Basiklul, 12 C.L.J. 
246. 

(2) Jatikar v. Mukemda, 14 C.L.J., 
369. 

(3) Art. 125, Sch. II, Act XV of 1877 
(now Act IX of 1908). 

(4) Art. 147, Sch. II, /cl XV of 1877 

(now Act IX of 1908). 

5) Art. 135, Sell II, Act XV of 1877 

(now Act IX of 1908). 

(G) Tha title of tlie transferee had, it 

i hou'-d be noted, arisen out of the “ legal 


relation ” between him and his vendor. 
See Srinath v. Khetter Mohan, 16 C. 693 
(701), P.C. 

(7) Art. 135, Sch. II, Act XV of 1877 
(now Act IX of 1908) ; Srinath v. KheUer 
Mohan, 16 C. G93 (701), P.C. ; s. 60 post. 

(8) Girdhari v. Mt. Jugree, 2 C. P. L.R. 
130. 

(9) S. 60, post. 

(In) Nanu v. Raman , 16 M. 335 (38) ; 
Golabi v. Raghunath, 4 A.W.N., 269. 
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«. as say sr- 

s&'swy-. > L *—»•» at r&src t s 

anrl Lh;r?’ ••’ a *. alrea , d P r remarked , « does so by creating new rights 

mortgages^? Th, I ff S T * a “ d obligeu " ith v,.ference to those 
lo»yi D ? S ' * \ lhe f ‘ lffcrcnce between a mere pledge or hypothecation of 

'erm ” f b ' n<1 cle , a ^' reco 8 nized before ‘lie Act. (2) the 

some int„ e g t g< f t u bemg C ° nfined . sole b' to describe transactions in which 

<Ce to the °V he m °t gi ' g f m the lanfls was transferred hv the mort- 

ehfree (3) On °\ "' bich " as sai<l to crotite merely a 

■decree „ iron 1 a ? ,m ‘ la r pnnctple a decree-holder, who had obtained a 
decree in 1880 against his judgment-debtor upon a mortgage-bond declaring 

hdent.^d'm Tfl hyP 1 0thCCat ° a an<1 authorizing Iheir l.do?’"""* 

I entitled to execute Ins decree m spite of sections 07 and 99 of the 

lftftn K de - r " hlch 5 .‘ fresh su,t would have been necessary. The decree of 

ririS^nn? 1 2 3 1' C i?r? ltuted leg ° 1 l rela i ion between the Parties thereto, their 
i^hts and liabilities could not be affected bv the Act which was snlw.. 

quently enacted.^ In a similar case the‘decree being obtained on the 

20th November 1881, and the property attached in execution on the 9th 

March 1882. the order of sale being passed in the following month the 

decree-holder was held entitled to sell under the order, which ri«>ht he 

would have forfeited under section 99 if the Act had been retrospective ( 5 ) 

, where before the Act, the mortgagee obtained a money-decree against 

1,8 I J lort gagor and in execution sold the mortgaged property which" was 
purchased by his son, and the mortgagor’s heirs thereupon sued for redeirm- 
tion and setting aside the sale as made in contravention of the nrnvioY.,. 
•of section 99, it was held that the section could not invalidate a sale'held 
and sanctioned previously thereto. W But the result would have been 
different if the decree had been obtained after the Act came into operation 


(1) Aliba v. Nani/, 9 M. 218 ; following 
Mohammad v. Chalku . 7 A. 120; Shiblal 
v. Ganga, 0 A. 551. F.B. : Lallu v. Naran, 
6 B. 719; Davani v. Ratna, G M. 417; 
confirmed in Rangasami v. Muttukumar- 
®#P«» 10 M. 509, F.B.; following Lallu- 
onai v. Naran, 0B. 719 ; dissenting from 
Shiblal v. Gang a Prasad, 6 A. 551 (554), 

F.B. 

(2) Chetti v. Sundaram, 2. M.H.C.R.. 
pi ; Rangasami v. Muttukumarappa, 10 
M. 509, F.B. 

(3) Rangasami v. Muttukumarappa, 10 


M. 509 (513), F.B. 

(4) Dinendra v. Chandra Kishore, 12 

£ • i 36 ; o < J ,s ‘ m £ UI * h,n P Oanga Sahai v . 

?!jjf" 5 A * 262 ’ ^ the ground 

that the identical point raised in this 

SS S 438). WhiCh ~ "**» *n 

J 9 5) f W i? ra ” aPP Z- V - Somacharlu, 19 ]\J 

3M1 TZ l D Z nara x "'" -• 

(0) Husein v. Shankarairi, 23 B no 
explaining Mar,and v. Dhondo, 22 B. 024- 
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for then the liability, which section 99 attaches to the mortgagee, would 
have disentitled him from bringing the property to sale “ otherwise than 
by, instituting a suit under section 67 of the Act/’O) The time fixed for 
redemption in a decree passed before 1882, could not for a similar reason 
be enlarged as provided in section 93.< 1 2 > Prior to the passing of the Act 
the doctrine of merger now enunciated in section 111 ( d) was not applied 
to leases. And so it was held that a putni interest could not merge in the 
zemindari interest if the two came into the same hands, but in a case 
decided since the passing of the Act, the principle of merger was held to be 
applicable to a putnidar, although a putni lease is scarcely within the 
comprehension of the Act.( 3 > 


39, 1 urning now to the second group of cases before classified, 
(2) Subsequent namely, that in which the legal relation is created 

legal relation. subsequently to the coming into operation of the Act, though 

arising out of pre-existent rights, it is clear that the clause does not save 
them. Thus the assignment of a mortgage-bond made after the Act came 
into operation would be governed by its provisions, even though the mort¬ 
gage-bond itself may have been executed before.< 4 > Similarly an assignment 
of a registered bond executed before the Act, after it came into force, 
would be subject to the rule laid down in Chapter VIIK 5 ) but an assign¬ 
ment anterior in date to the passing of the Act would not be so subject.^) 
In another case where the liability was incurred before the Act, the creditor 
sued under the Act claiming interest at the stipulated rate with directions 
for sale in case of non-payment in six months. The mortgagors appealed 
to the Privy Council and contended that as the claim related to a transaction 
prior to the Act, section 86 was inapplicable, failing which the first Court, 
which had exercised its discretion under section 209 of the Code of Civil 
Procedure in reducing the rate from twelve to four per cent., was right, 
but their Lordships seemed to have inclined to the view that, since the suit 
was filed after the Act, a decree under sections 86 and 88 of the Act 
allowing the rate of interest provided by the mortgage up to the date of 
realization could not be impugned.< 7 > But the decree was upheld upon the 
ground that, even if the Act did not apply, the judicial discretion given to 
Courts could not have been better exercised than in accordance with what 
the Legislature has stated to be the rule in suits of this kind, “ and the 
Courts cannot have a better guide to their discretion.”^) 

40. Thirdly, where a decree is obtained after the Act in respect of a 
(3) Subsequent right created before it, the authorities appear to be 

decree. unanimous in favour of the applicability of the Act.( 9 > But 

this is not because it requires a decree to create a jural relation between 


(1) S. 99, Kaveri v. Ananthayya, 10 M. 

129; Sathurayyan v. Muthasami, 12 M. 
325 ; Durqayya v. Anantha , 14 M. 

74, explaining in (but not quite accurately) ; 
Husein v. Shankargiri, 23 B. 119. 

(2) Chennaya v. Malkapa, 20 B. 279 ; 
Day v. Kelland, [1900] 2 Ch., 745. 

(3) Jibanti v. Qookool Chancier , 19 C. 
760 ; explaining in Promotho Nath v. Kali 
Prasana, 28 C. 744 (750). 

(4) Lola Jugdeo v. Brij Behari , 12 C. 

505 (508) ; followed in Subhamal v. Fen- 


katrama, 10 M. 289. 

(5) Rathnasami v. Subramanya, 11 M. 
56. 

(6) Rathnasami v. Subramanya, 11 M. 
56 (59, 60). 

(7) Rameshuar v. Mahomed, 26 C. 39 
(45). P.C. 

(8) Per Lord Hobhouse in Rameshuar v. 
Mahomed, 26 C. 39 (45), P.C.; Kadir 
Moidin v. Nepeon, 26 C. 1, P.C. 

(9) Kaveri v. Ananthyya, 10 M. 129 
Durgayya v. Anantha, 14 M. 74. 
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the parties, for it is created by the contract (*) hut r >ti . \ , 

proceedings under the Ant ♦ j • , . b , ut . ratl *er because the 

in its operation.(2) Hence if the DlaintdT^r "’^ lch 1S alwa ^ s retrospective 
the trial a Quit • th ? plamtlff a PP lie » in proper time, i.e., before 

sale may be converted into °n ^ under a deed of conditional 

. r/ u f. converted into one for foreclosure under the Act <*> if thp 

Court is satisfied that all the proper parties are before it <4> tw i 

had expired but £ 1 1 mo *« agor - ^ 88 against hin ‘ tht ^ar of grate 
possession ™^d 

ttr & “rP ssrsrr 

be P ro ? e<lure luld down in the Act would apply but it shall 

j d i' at smce the Purchaser would have been entitled to n year's 

t ?r ed n e r la , tion ' a decree passed »t^ a, of 

for ' lu .*1 sl ’. ould be drawn up, but substituting “ one year ” 

™ M t e ” Xt 

to ap r pw f t„ ha th V T’ ", hich fin ? n y Was «“t «» provisions of the Art wera 
U) apply to the foreclosure of a mortgage dated previous to the Act (8) 

Ihe case, where during the time limited by the notice given under the 

Eegulat,on, the Act comes into force, is simpler, for the passing of the 

the 1 2 3 4 Regulation ( P 9 ) eVent SU ° h DOt ‘ Ce t '" king ‘ he ,egal offect Provided for by 

„„ 41 ' , 0n ®° an " ot be ‘P regretting that the language of the clause is by no 
means Clear.' 10 ) On the other hand its words are so vague and indefinite 
mat one almost despairs of trying to interpret tliem.f 11 ) 

*2- Ri ght, LiabUity, Belief.—The question whether the provisions of 
the regulation as to the time within which the mortgagor could redeem and 
the corresponding provisions of the Act are provisions affecting ri<dit or are 
merely provisions of procedure, is material for the purpose of considering the 
question as to the retrospectivity of the Act. For if the former the clause 


(1) Srinath v. K better Mohun, l(i C. 
693 (701), P.C. 

(2) “ No su : tor has any vested interest 
hi the course of procedure.” Per Mellish. 
L.J., in Republic of Costa Rica v. Erlongcr, 
3 Ch. D., 60 ; Warner v. Murdoch, 4 Ch. 
D., 760; Wright v. Hale, 30 L.J. Exch., 
40; see cases cited supra. 

(3) Sitla v. Lalta, 8 A. 388 ; Par gash 
v * Mohabir, 11 C. 682 (overruled on another 
point in) Bhabasundari v. Rakhal, 12 C'. 683. 

(4) Doma v. Nathai, 13 C. 60. 


(6) Pergash v. Mohabir, 11 C. 682 

12 ( C. 583. 6 F £ U " d " n v ‘ * akhal Chunder, 

(7) S 2 , ei. ‘(c). 

1 &*£• / A %: 2 :rr ungu *>*«>• 

(9) Baijnath v. Sheobaran 14 A W 

2 ;Ookul Singh v. Brijtal, 5 A. \V V ' 

P Lh \ V ' i,son ’ J - in Rhoho Sundari v 
U l) Ib U p 58(i 12 C * 583 (M6) ’ F B ' * 
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saves its provisions but not so, if the latter. The solution of the question 
depends upon what is comprehended in the terms “ rights,” “ liability 
and 44 relief ” as used in the clause. It is, therefore, necessary to ascertain 
what, in strictness of language, is the right of the mortgagor, what is his 
liability, and what is the relief in respect of such right or liability. Clearly 
the right of the mortgagor is to have back his property on payment of the 
mortgage debt. The liability of the mortgagor is to have his property sold 
or foreclosed. The relief in respect of the mortgagor’s right is the reconvey¬ 
ance or giving back of his property to him. The relief in respect of the 
mortgagee’s right (which is equivalent to the mortgagor’s liability) is the 
payment of the mortgage-money, or, in case of non-payment, the foreclosure 
of the mortgagor’s equity of redemption. 14 There is,” observed Trevelyan, 
J., “a clear distinction between relief and the mode or procedure, for 
obtaining such relief. The relief remains unaffected by the change of the 
procedure. The rights and liabilities of the mortgagor and mortgagee and 
the relief in respect of such rights and liabilities, are the same under the 
Transfer of Property Act as they were before. A different procedure for- 
enforcing such rights and obtaining such relief has, however, been adopted. 
The procedure for enforcing a right is no portion of that right, nor does it 
alter or affect it.* 1 2 ) So far then as the question of reliefs and procedure is 
concerned, the Act woud apply equally to transactions entered into before- 
it came into operation. 

The right of repurchase conferred on persons whose immoveable property 
has been sold by section 310A of the Code is, however, more than a mere- 
matter of procedure and must be regarded as saved by the clause.< 3 > 

43. Transfer by operation of Law. —Not only are the transfers by 
operation of law not governed by this Act, which is, as stated in the preamble, 
avowedly enacted 44 to define and amend certain parts of the law relating to- 
the transfer of property by act of parties,” but many transfers inter partes 
and a transfer by succession are not dealt with therein.( 4 > A transfer by 
operation of law may take place in various ways, e.g., on insolvency, for¬ 
feiture. or sale in execution of a decree. And since the clause expressly 
exempts such transfers, a registered conveyance is not necessary 
to give validity to themd 5 > The question whether a transfer 
is by act of parties or is one effected by operation of law is 
usually not a matter of difficulty, for transfers by operation of law 
are governed by a well-defined set of rules to which transfers 
made under the Act are not ordinarily subject. But where a transfer, in 
order to be valid, is required to be sanctioned by the Court, it may be a 
question whether it fell within the first class of transfers treated of by the 
Act. or within the clause hereby exempted. Thus where in the course of 
the winding up of a company the official liquidator, with the sanction of the 
Court, sold by auction the remainder of a lease for a long term of years 
reserving a rent, but no written assignment was ever executed, and the 
question was whether the lease was invalid because not in writing and 
registered as required bv section 107 of the Act, or whether it fell within 
the clause, the Court observed : 44 It is undoubted that every thing was done 


(1) Per Trevelyan, J., in Bhobo Sundari 
v. Rakhal Chunder, 12 C, 583 (589), F.B. ; 
following Qunga Sahai v. Kishen Bahai, 
f> A. 262, F.B. 

(2) Mata Din v. Kazim Husain , 13 A. 

432 F.B.; Gunga Sahai v. Kishen Sahai, 


4 A. W. N., 79. 

(3) Malikarjvnodu v. Lingamurti, 25 M. 
244 (275), F. B. 

(4) Kishori La 1 v. Krishna, 5 l.C., 500 
(592). 

(5) Balaji v. Dajiba, 2 C.P.L.B., 137. 
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to make him assignee of the lease unless the case comes within the Transfer 
of Property Act. It is by no means easy to say whether or not the sale in 
the present case was within the meaning of section 2 (d) of that Act a 
transfer by or in execution of an order of a Court of competent jurisdiction. 
Certainly without the order sanctioning the sale the defendant would have 

f ot no tltle frorn official liquidator. In one sense it might be considered 
that the transfer in question was in execution of the order which was 
made W It can scarcely be said that a transfer which is sanctioned by the 
Court is made by or in execution of its order. It may be that the sanction 
required is a mere formality or that it is necessary in order to safeguard the 

interests of the public, but would these facts alone take the transfer out of 
the operation of the Act? 

The clause leaves intact the following species of transfer:— 

(i) Sale made under section 57. 

eontfL LaW o r u eL 1 ing T m ° rt S a S es <> f immoveable property and charges, 
contained in Chapter TV, and which would thus equally apply to mortgages 
and charges created by operation of law. J K g 

; Transfer made by a Court of incompetent jurisdiction would 

Obviously be governed by the Act. 

A . Hindus ’ Ma , h . ome ffi>ns and Buddhists would all be governed by the 
5?; but a , re not sub J ect to the rules contained in Chapter II in so far as 
they may be inconsistent with the rules of their own personal laws. An 

n ft s P x?TT 1S1 °, n x furthe r exem P ts Mahomedans from the rules contained 
anil relating to gifts, and save as provided in section 123 Hindus 

ana tfuddhists are likewise exempted from the provisions of that Chapter. 

undJSL*?? 0 ^ Hindus—Although the term “ Hindu ” is popularly 

naerstood to comprise only such people as follow the Hindu religion or rather 

A n j ere ^\°. observances, a wider class of people are subject to Hindu law 

diffi ui ^ may be truly said of a Hindu —nascitur non fit, still it is often 
iimcuit to reconcile the juristic conception of the term with its popular 
oocion. Persons who would be unequivocally repudiated as non-Hindus have 
ior time immemorial been following Hindu law though not Hindu religion, 
t is not therefore essentially necessary that a follower of Hindu law should 

nrJ'n/Tu 11 \ n the P°P l,lar acceptation of the term. Kutchi Memons< 3 > who 
re Mahomedims by religion, JainsW who are dissenters from Hinduism 
Mohsakm Girasias<5) who were originally Rajput Hindus subsequently con ’ 
vercea to Mahomedamsrn. Nihangs who belong to the brotherhood of 
celibates,(6) Sadhs< 7 > and Sikhs ,W and even Suni Borah Mahomedans O) are 


(1) Per Edge, C.J., and Tyrrell, J., in 
Ua j£ Prasad v. Baij Nath, 1 A. 176. 

2) S. 129, post. 

Ha P v * Ha J* Abdul, 30 B. 
Qn wlA} 5 Haji Saboo v. Ally Mahomed , 
Ahj’ 1 Ashabai v. Tyeb Haji, 9 B. 115; 
AOiul Cadur v. Turner, 9 B. 158, but see In 

5 6 B - 452 ; Abdul v. Hamid, 5 

L. R., 1010. 

8 ur^ Mahabeer v. Kundun Kooar, 

± ;*•» 116 ; Chotay Lall v. Chunnoo Lull, 

kk I 44 ; Ba &h«bi v. Makhan Lall, 3 A. 

Bukhab v. Chunnilal, 16 B. 347; 
Mandit Koer v. Phool Chand, 2 0. W. N., 

2 


154. 

(5) Falesangji v. Kuvar Harisangji, 20 
B. 181. 

( 6 ) Sooruj Koomar v. Mahadeo, 3. N.W. 
P. H. C. R., 60 ; Collector of Dacca v. Jagab 
Chunder, 28 C. 608. See on Gossain’s 
generally Steel on the Law and Custom 
of Hindu Castes, App. B, p. 433. The 
order follow Hindu law generally, Ib.,p. 435 . 

(7) Qopi Chand v. Sujan Knar, 8 A. 646. 

(8) Sham Singh v. Sticha (1900) P.R.Cir. 
NO.79. 

(9) Bai Baiji v. Bai Santok, 20 B. 53. 
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all prima facie governed by the Hindu law in matters of succession and in¬ 
heritance. And a low caste Hindu does not cease to belong to his caste 
merely because he has been converted to Mahomedanism or Christianity, 
unless he has abandoned his caste, that is, its ceremonials, customs, 
manners, moral standards and ideals. The question of abandonment is one 
of fact and may be proved by the adoption of the moral standards of 
Christianity, instead of those of his caste, his assimilation of his ideas to 
those of the Christian community which he joins, acceptance on his part of 
the authority of his pastors and teachers, in place of that of the headman of 
the caste, his abstention from the distinctive meetings and ceremonies of the 
caste or other similar circumstances incontestably shewing renunciation of 
the caste.* a ) A man does not cease to be a Hindu if he takes beef or eats 
food cooked by Mahomedans, Christians and low caste cooks or follows other 
heterodox practices. The result is not a renunciation of religion, but at 
most the infliction of a social punishment. A non-Hindu may become a 
Brahmo, and a Brahmo therefore need not be a Hindu, and a Hindu may 
become a Brahmo and need not cease to be a Hindu. Before a man can 
be declared to have ceased to be a Hindu by adopting another faith the fact 
of his conversion ought to be proved. If a Hindu has an admiration for the 
tenets of Christianity and attends Church service, he does not cease to be a 
Hindu ; and his personal law does not cease to be binding on him without 
baptism. A declaration by a Brahmo under Act TIT of 1872, which provides 
for the civil marriages of persons other than Hindus, Jains, Sikhs, Christians, 
Buddhists and Mahomedans does not make a man a non-Hindu.* 1 2 ) 


46. In the absence of any custom to the contrary, or of any satisfactory 

evidence to show what form of Hindu law they have 
governed. 1 S ° °° adopted, ttie members of a family who have adopted the 

Hindu religion are governed by the school of Hindu law in 
force in the locality where they reside.* 3 ) Thus in the absence of all evidence 
to the contrary a Hindu must be considered to be governed by the Mitakshara 
law where it prevails.< 4 > In the United* 5 ) and Central Provinces, in the 
Southern* 6 ) and Western India* 7 ) the Mitakshara is the leading authority, 
while Dayabhaga is the leading authority in Bengal. And if the doctrines 
of the Mitakshara are paramount, as in the Ratnagiri District, though form¬ 
ing part of the Maratha country where the Mayuka has gained the'eminent 
position, it is still a secondary authority.*8) Indeed in the Maratha country 
the Mitakshara is the principal authority upon Hindu law; but since usage 
has sanctioned reference to the Mayuka! the former may, in doubtful cases, 
be construed in the light of the latter.* 9 ) 


Hindu law in so far as it differs from the provisions of the ensuing 
sections, will be found set out under the appropriate sections. 


(1) Abraham v. Abraham, 9 M. I. A., 195 
(239) ; Qajapathi v. Sri Onjapathi, 14 W.R., 
33, P.C.; Rattigudu v. Konda, 24 M. 271 ; 
In re Nabbi Sahib, 6 M. 247 ; observed 
upon Ohosal v. Ohosal, 8 B. L.R., 770. 

(2) Bhagwan Koer v. Bose, 31 C. 11 (33), 
P. C.; of Kusum Kumari v. Salya Ranjan. 
30 C. 999 (1009) ; Ohosal v. Ohosal, 31 B. 25. 

(3) Fanindra v. Rajesuar, 11 C. 463, 

P.C.; Ram Das v. Chundra Dassia , 20 C, 


409. 

(4) Jugo v. Kurun Singh, 22 W. R-, 341 

(5) Bachebi v. Makhan Lai, 3 A. 55. 

(6) Login v. Princess Victoria, 1 I.J.O 
S., 109. 

(7) Krishnaji v. Pandurang, 12 B. 65. 

(8) Balkrishna v. Lakshman, 14 B. 605 ; 
Janici Bai v. Sundra 14 B. 612. 

(9) Vinayak v. Lakshmibai, 12 B. 118; 
Bhagirathebai v. Kahnujirar, 11 B. 285. 
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47. Mahomedan Law. Although Mahomedan law, pure and simple, 
is a part of the Mahomedan religion, it. does not necessarily bind only those 
who belong to that creed.W The intimate connection between law and 
religion in the Mahomedan faith no doubt justifies the presumption that 
converts to that faith, apart from any evidence of custom which the com¬ 
munity may, since their conversion, have voluntarily imposed upon them¬ 
selves would be governed by Mahomedan law. (2) But it is by no means 
true that all Mahomedans must needs be bound by it. For in the case of 
a convert it has been laid down that “ it must be gathered from the course 

fT.w 1 by what law he intends to be governed. And in the case of 
Cutchi MemonsW and Khojas**) it is settled law that, in the absence of 
evidence to the contrary, the Hindu and not the Mahomedan law is appli¬ 
cable to them in matters relating to property, inheritance and succession. 


Similarly Mahomedan Rajputs, known as Bandas in Ludhiana and 
Malaka in the Punjab, are governed by Customary law. For example, a 
person of this tribe can, on the one hand, transfer his self-acquired immove- 
a u P ro P er ty ^y gift to his daughter, which would not be permitted by the 
Mahomedan law, while, on the other hand, the rule that accretions from 
ancestral property are themselves ancestral is one of Hindu law and cannot 
be applied to them.W 


48. Mahomedan law derives its authority from the Koran and the say¬ 
ings of the Prophet handed down by his descendants and disciples. But all 
Mahomedans do not follow and do not profess to be bound by the same 

fL° d at F° r ° Ut ° f the two greafc sects ’ fche Shiahs aQ d Sunnis, which divide 
the Mahomedan world, have sprung up two distinct systems of law both 

professing to follow the Koran but diverging upon the supplementary prin¬ 
ciples handed down by tradition. The two sects again are sub-divided into 
several schools, the doctrinal and legal differences among whom are so great 
as to form extremely complex systems which have no binding force beyond 
the clans to which they appeal. “ Though the Mahomedan law purports to 
be founded essentially on the Koran, most of the rules and principles which 
now regulate the lives of Moslems are not to be found there. It undoubtedly 
contains the germs of the fundamental principles which regulate the various 
relations of life; the religious, civil, and criminal laws which provide for the 
constitution and continuance of the body politic; and even of political rules 
and social economy. The absence of a systematic arrangement, which has 
frequently been considered as its greatest defect, is explained by the circum¬ 
stance that it was gradually built up during the lifetime of' the Prophet 
Jhe moral principles and the legal rules, which make up the work, were 


(1) Mohamedv. Haii Ahmed, 10 B. 1 (11). 

(2) Abraham v. Abraham, 9 M.T.A., 196 
(243) ; Jowala Bulcsh v. Dharum Singh, 10 
M.J.A., 611 (637) ; Mahomed v. Haji Ahmed, 
10 B. 1 (10). 

(3) Abraham v. Abraham, 9 M. I. A., 196 
(243); Soorendranalh v. Ml. Heeramonnee, 
12 M. I. A., 81 ; Neelkristo v. Beer Ckunder, 


12 M. I. A., 623. 

(4) Aahabai v. Tyeb Haji, 9 B. 115 . 
Mahomed v. Haji Ahmed, 10 B. I (12) ’ 

(6) Shivji v. Dalu, 12 B. H. C. R. (A C \ 
281 ; Rashid v. Sherhanoo, 0 B. L. R 

P- R ) . i 2 3 12 t/,a6 ' Wrf ' d,n V * ML Kami (190 °) 
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enunciated, not simultaneously as a completed code of law but in accordance 
with the exigencies of the moment and the passing requirements of each 
special case in the midst of a simple and primitive society. (> The Shiahs 
and Sunnis then have their own separate codes of law, and a Shiah, ad />P™ | 
the Sunni persuasion, would subject himself to the Sunni law. So a Hanali 
becoming a Shafeite or an Akbhari becoming an Usuli would be governed by 
the Shafeite or Usuli principles, as the case may be/-) Where by writers of 
the highest authority on the law of a particular sect, a point of law is 
admitted to be doubtful, it is to be decided in accordance with the practice 

of the courts.* 1 2 3 4 5 6 ) 


49. Parsis. —Parsis are neither Hindus nor Mahomedans but form a 
sect by themselves, and in the absence of any specific law applicable to 
them in the mofussil, the rule of justice equity and good conscience is the 
rule to be observed/ 4 ) which has been interpreted to mean the practice of the 
Courts of Equity in England with necessary modifications.( 5 > The Statute of 
Frauds< 6) was accordingly held to apply to Parsis in India/ 7 ) but not the rule 
against perpetuities, which being a law of property or tenure based on feudal 
considerations was not a rule of equity which could extend beyond its terri¬ 
torial operation.* 8 ) 

50. Buddhist Law. —Buddhism at one time the paramount religion 
of British India, is now confined only to its outskirts. Burmah and Ceylon. 
The Act has not been yet extended to the whole of British Burmah. Ceylon 
is out of British India, and as such outside the operation of the Act. 
Buddhist law is contained in the Dhannnafhats of Manu Kyay, Manoo 
Womtann which, while recognizing the authority of Manu, differs from the 
great Hindu lawgiver on many points. Of the Buddhist law-books Manu 
Kuan is considered in Burmah to be a book of paramount authority.* 9 ) Thus 
a purchaser of a debt sold in execution was held not to be affected by 
section 135 of the Act before its amendment,* 10 ) 


51. Principle of Saving Personal Laws. —The policy of preserv¬ 
ing the* personal laws of the people of the country has always been recognized 
by the British Government, and which was definitely assured to them by an 
Act of Parliament passed to declare the powers of the Supreme Court at 
Calcutta which provided that “ inheritance and succession to lands, rents and 
goods and all matters of contract and dealing between party and party, shall 
be determined in the case of Mahomedans by the laws and usages of Maho¬ 
medans, and in the case of Gentus by the laws and usages of Gentus, and 
when only one of the parties shall be a Mahomedan or Gentus by the laws 
and usages of the defendants.”* 11 ) The Courts at Bombay and Madras were 


(1) Ameer Ali. Maliomedan Law. 1.8. 

(2) lb., I, 31. 

(3) Daim v. Asooha Bebee , 2 N. W. P.H. 
C. R., 360. For difference amongst the 
jurisconsults, see Abdul Kndir v. Salima, 
8 A. 149. 

(4) Mithibai v. Limji, 5 B. 506 ; Jehangir 
v. Perozbai. 11 B. 1(4); Shapurji v. Dossa- 
bhoy , 30 B. 359. 

(5) M anchorsha v. Kamrunisa, 5. B.H.C. 
R.. 109 ; Naoroji v. Rogers, 4 B.H.C.R., 1. 

(6) 29 Car, II c. 3. 


(7) Bai Maneckhai v. Bai Merbai , 6 B. 
363. 

(8) Mithibai v. Limiji 5 B. 506, O.A. 
B 151 ; Fardunji v. Banaji, 22 B. 355- 

(9) Woung Tso v. Mah Htabh, 19 C. 42S 

(10) ^Krishna v. Perachan. 15 M. 383. 

(11) 21 Geo. TIT. e. 71 . the preamble of 
licli stated “ that the inhabitants should 
i maintained and protected in the enjoy- 
ents of all their ancient laws, usages, 

and privileges.” 
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■similarly enjoined by a statute subsequently enacted.<D The provisions of 
these statutes have been repeatedly re-enunciated in later enactment, 
passed both in England and this country, and now underlie all Acts re¬ 
lating to disposition of property.* 1 2 * 4 ) But‘these provisions, making as they 
do exceptions to the general law, must be strictly confined in their extent 
to the subjects in respect of which the personal law of the parties is to be 
applicable. As has been aptly observed by Peacock, C.J. “ The Maho- 
medan law is not the law of British India. It is only the law so far as 
the laws of India have directed it to be observed®) the same view was 
taken by Holloway, C.J., who said: “ The Mahomedan law binds Maho¬ 
metans no more than others except in the matters to which it is declared 
applicable It is then law because of its reception as one of our sources 
of law m the matter to which it applies; where, however, not so received 
it can only be prevailing law because consistent, with equity and good con- 


, an< ^ Mahomedan laws then do not of their own force govern 

. KMion* between parties, and an Act which does not save them would 
inevitably repeal any rule contained therein and inconsistent therewith < 5 * * > 
the Baw Commissioners seem to have taken a different view, for they 
tt- 1 I ldu nnd Mah omednn law derive their authority respectively 
T i + Hindu and Mahomedan religion. It follows that, as a British 
legislature cannot make Mahomedan or Hindu religion, so neither can it 
make Mahomedan or Hindu law. A code of Mahomedan law, or a digest 
f any part of that law, if it were enacted as such by the Legislative 

the 11 ™ ° In -l ia M W ? U i d not , be entitle<1 to be regarded by Mahometans as 
e very law itself but merely as an expression of law, which possibly might 

be ncor rect ( 6) Further on they observe:—“ The Privy Council 'has al¬ 
ready ruled that estates cannot be created by Hindus in contravention ol 
the principles which underlie the Thellusson Act, or subject to conditions 
"nicn are void for repugnancy. The rules contained in sections 10 to 35 
impugn, as far as our experience goes, no rule or practice of Hindus or 
I lanomedans or other sects recognized in India as enjoying special personal 
laws, unless it may be the now obsolete practice among the Mahomedans 
01 (,ev .°tmg property to the family of a particular saint. But to avoid 
any disturbance of rights enjoyed under personal laws sufficient provision 
'* made by the Bill.-O This clause in the Bill was inserted at the in 
stance of Maharaja Jotindro Mohan Tagore, and the effect of the insertion 
of th is c i aU se the Act is to leave the decision in the Tagore case intact <«> 
ine rule laid down in the Tagore case, however, in nowise differs from the 
piovisions of the Act, and the exception was made out of deference to the 


(1) 37 Geo. Ill, c . 142. 

(2) Zohorooietn v. Bthiroo'lih, W. R. 
’(9) op., 187 ; Mu'.h ir All v. Bulk Sinqh, 

• 297 (302), F. B.; Yusuf AH v. Collector 
of Bipperah, 9 C. 138 (141). 

(1) Shaikh Kuiraiulla v. Mihini Moh-in, 
4. B. L. R., 134 (109)> F B> 

(4) Ibrahim v. Muni. 0 M.H.C.R., 26 

31) ; followed in A^bi Koyt v. 24 

«• 513 (520). To the same effect Oobind 

Vayul v. Inayatullah, 7 A. 775 (815', F.B. 


1870 ^28 La ' C ° mmi88ioners ’ Report 

( 6 ) First Report p. 60. This view hns 
been cited with approval bv Holland in 
his Jurisprudence.” but is hardly consis 
tent with his difinition of law, which ),-» 
defines to be the will of the Sover i-m ' 

(7) Ibid. " n - 

Jot f L ndrfl Mohan Tayore v. Gontndr,, 

rn p ( 7 njore ' and vice vers >> o b.l.r.. 
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wishes of the Indian members, whu contended that the decisions of the 
Privy Council “ were not only based upon erroneous constructions of their 
law. but were also opposed to the rulings of equally high authorities of an 
anterior period.” It was suggested that by giving sanction by a legislative 
Act to an interpretation which may be subsequently upset by later decisions, 
the Hindu community would be greatly prejudiced.It may be remarked 
that the rules as laid down originally by the Privy Council has not yet in 
any way been overruled or modified. A full discussion on the effect of 
the Tagore case will be found in the ensuing commentary. 


53. Crown Grants Exempted.— By the Crown Grants Act, 1895,< 2 > 
all grants and gifts made by or on behalf of the Crown are exempted from 
the provisions of this Act, and ” all provisions, restrictions, conditions and 
limitations ever contained in any such grant or transfer as aforesaid shall 
be valid and take effect according to their tenor, any rule of law, statute 
or enactment of the Legislature to the contrary notwithstanding.”^) The 
Act is enacted so as to be operative retrospectively, and would therefore 
apply to transfers made equally before or after the Act.G) It s provisions 
are printed elsewhere. 


(1) See speech of Maharaja Jotindra 
Mohan Tagore at the time of the passing 
of the Aft. (See Appendix.) 

(2) Act XV of 1895. 

(5) lb., s. 2. 

(4) The object and scope of this Act 
was explained by Sir Alexander Miller in 
his speech before the Legislative Council 
on the 10th October 1895. in the following 
words :— 

“ As I have just explained. I have one or 
two small amendments to make. The first 
is an addition to the title of the Bill. It was 
pointed out in one of the papers that where¬ 
as the title only referred to the Transfer of 
Property Act, the substantive provisions of 
the Bill went further and dealt with Crown 
grants generally, and got rid of a possible 
restriction on the part of the common law 
on the power of the Crown to create new 
estates. Accordingly I wish to propose 
to add to the title the words * and to remove 
certain doubts as to the power of the Crown 
in relation to such grants.’ That will 
show that the Bill is not confined to the 
Transfer of Property Act, but relates to 
all Crown grants, and deals with certain 
limitations supposed to be imposed other¬ 
wise than by that Act. Then, as incidental 
to that, in the preamble to the Bill it is 
desirable after ‘ 1882.’ that the following 
words be added :—‘and as to the power 
of the Crown to impose limitations and 
restr'etions upon grants and other transfers 
of land made by it or under its authority. 
That is merely a similar amendment to 
carry out the proposed alteration to the 


title. Then I thought it better, on con¬ 
sideration. for the purpose of emphasising 
that this is a general Bill and not merely 
confined to the Transfer of Property Act, 
that s. 2 should be altered into ss. 2 and 
3. the sub-section numbers being omitted. 
By this arrangement what is now sub¬ 
section (2) will become s. 3 as a general 
provision and not limited by reference 
to the previous sub-section. Then in 
s. 2. as it will then stand, it has been sug¬ 
gested that the words * grant or transfer 
of land in the fourth and fifth lines would 
look os if a grant was not a transfer, and 
that a conceivable difficulty might arise 
in the case of the grant of leases, and there¬ 
fore, I purpose to add after the words ‘grant 
or the word 4 other ’ to show that every 
grant or instrument whereby land is con¬ 
veyed from one person to another is a trans- 

in the fourth line of what will 
now become s. 3 if these amendments are 
passed. I have to move that ufter the word 
4 law ’ the word 4 statute ’ be inserted. One 
of the .Judicial Commissioners suggested 
that the expression ‘ enactment of the 
legislature ’ might be considered so as not 
to apply to English statutes—such as the 
Statutes of Uses and Wills which presuma¬ 
bly affect all British land in the hands of 
European British subjects, and that it 
would be better to insert the word 4 statute,* 
which would clearly accord with our es¬ 
tablished nomenclature and would leave 
the expression ‘ an enactment of the 
leg'slature ’ to apply to the Indian Acts, 
and I propose to insert it accordingly.” 
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54. Principle of the Crown Grants Act.— The object of this Act 
ia to provide for the interpretation of contracts of transfer according to theii 
natural tenor. The Act is enacted to have retrospective operation, and it 
was therefore held to control a grant made in 1801, the Privy Council hav¬ 
ing held that by force of section 3 of that Act the Government must be 
deemed to possess power to divert the regular line of succession by an ex¬ 
ecutive Act making succession follow the rule of primogeniture.**) In an¬ 
other case it has been held that section 2 of the Crown Grants Act does 
not render all the provisions of this Act inapplicable to lands held under 
grants from the Crown, but the meaning of the section is that when the 
Court is called upon to construe an instrument granting land by the Crown, 
it shall construe such grants irrespective of the provisions of this Act. For 
example, a provision in the instrument restraining alienation by the grantee 
or his representatives would be valid under section 3 of the Crown Grants 
Act, notwithstanding the provisions of the Transfer of Property Act.* 1 2 3 ) But 
it is competent to a decree-holder in execution of his decree upon a mort¬ 
gage to sell property affected by such grant.C) In construing however, 
these contracts “ upon a question of the meaning of words, the same rules 
of common sense and justice must apply, whether the subject-matter of 
construction be a grant from the Crown or from a subject.”* 4 ) In constru- 
in g. a Crown grant it is therefore “ always a question of intention to be 
collected from the language used with reference to the surrounding circum¬ 
stances.”* 5 ) Nor does the fact that the grant emanates from the Govern¬ 
ment exempt it from being subject to the ordinary rules applicable to con¬ 
tracts.* 6 ) Thus the Government has been held to be as much bound by 
the equitable rules of estoppel as would be any other person.* 7 ) For in¬ 
stance, where it sells a plot of land stipulating that it “ will be assessed 
at the rate of nine pies per square yard per annum.” it could not there¬ 
after raise the assessment on the ground that the enhancement was justified 

by an Act, the terms of which must have been well known to the pur¬ 
chaser.* 8 ) (§ 64). 


55. Crown Grants Act v. Transfer of Property —It will be seen 
from the Preamble that the object of the Crown Grants Act was to make 
it clear that the Crown had power ” to impose limitations and restrictions 
upon grants and other transfers of land made by it or under its authority,” 


(1) Sheo Singh v. Raghubans Kumrar, 1 
27 A. 634 (063), P. C. 

(2) Dost Mohammad v. Bank of Upper 
India, 3 A. L. J. R., 129. 

(3) Dost Mohammad v. Bank of Upper 
India, 3 A. L. J. R., 129, s. c., on motion 
for leave to appeal to P. C., 3 A. L. J. R., 
628. 

(4) Per VVestropp, C. J., in Conservator 

v. Nagardas, B. P. J. (1875), 230 ; followed 

In re AtUaji, 18 B.. 070 ; Dadoba v. Collector, 

3 B. L. R., 603 (020). 


(5) Conserva'or v. X a gar das, B. P. J 
(1K75). 230. 

(0) Per Sarpent C. J. in The Secretary of 
State v. Sheth Jeshinqbhai, 17 B. 407; 
Dadoba v. Collector, 3 B. L. R., 603 (619)! 

(7) Ahmad Yar Khan v. Secretan/ of 
State, 28 C. 693, P. C.; Dadoba v. Collector 
3 B. L. R., 003 (019) ; Municipal Corpora¬ 
tion v. Secretary of State , 29 B. 580 (007) • 
Plummer v. Mayor, dc., of Wellington, 
9 App. Cas , 699. 

(8) Dadoba v. Collector, 3 B. L. R., 603 
(01 ())• 
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and not to confer any new power upon it. If the latter had been the 
object, or were in effect the case, it would have required an Act of Parlia¬ 
ment, since the Indian Legislature being subordinate to Parliament, it could 
not alter the powers of the Crown and thus alter the English constitution, 
and if its language have that effect it would be ultra vires into which the 
Municipal Courts have jurisdiction to inquire. As was observed by Sir 
Lawrence Jenkins, C.J., “It is a legitimate subject of discussion in this 
Court, for the Governor of this Presidency in Council is a subordinate Legis¬ 
lature, whose authority in the way of law-making is subject to and depen¬ 
dent upon the Acts of Parliament, from which their legislative powers are- 
derived, so that we have the right, and are charged with the duty, of de¬ 
ciding judicially, whether the impugned legislation is within the scope of 
its authority. “< 1 > The Act must then be understood as enacted merely “ to- 
remove^ certain doubts as to the powers of the Crown in relation to such 
grants.” Such doubts existed as to power of the Crown to create a per¬ 
petuity, or an estate both impartible and inalienable, or subject to the rule 
of primogeniture, and the present Act consequently removes these uncer¬ 
tainties validating all “ provisions, restrictions, conditions and limitations 
ever contained in any such grant or transfer,” “ any rule of law, statute 
or enactment of the Legislature to the contrary notwithstanding.” And 
so it has been held that under this section, the Government had°the power 
to create an estate unknown to Hindu* 2 3 4 * ) or Mahomedan law O) So where 
an estate in Oudh was settled with a taluqdar in 1859 and a sanad granted 
to him under which the estate descended to the grantee and his heir* 
without indication of the line of inheritance, but to his heir who succeeded 
him in 1861 another sanad was granted limiting the succession to his estate- 
by the rule of primogeniture, and upon the latter’s death childless his 
widow claimed to succeed to the property under Hindu law and 'with- 
reference to this Act it was contended for her that it was ultra vires in 
the Government to create an estate descending by any rule of inheritance 
other than that laid down by the law which in the case was Hindu law, 

^ w r J j0rd f h T S rep ,° HcfI that cont ention by referring to section 3 of 
nils Act.(“I And on the same ground the Court upheld o grant for the 
maintenance of a tomb overruling the contention that it created an estate 
unknown to JIahomedan law « It will be seen that this section is a good 
authority not only for upholding “limitations and restrictions" but also 
other “ provisions "of a grant though their enforcement may be otherwise 
illegal, or opposed to the general law. 


56. Prerogative of the Crown —It. was hold in Bombay that the- 
rule of construction according to which the Crown is not affected bv a 
statute, unless specially named in it. applies to India.< 6 > But it was laid 


(1) Hari v. Secretary of State, 27 B. 
424 (439). 

(2) Sheo Singh v. Raghubans Kuntvar, 
27 A. 634, P. C. 

(3) Haji Mahomed v. Egnmbara, (1907) 
2 M. L. T., 55. 

(4) Sheo Singh v. Raghubans Kunwar 

27 A. 634 (653). P. C. 


(5) Haji Mahomed v. Egambara, (1907)- 
2 M. L. T., 55. 

(6) The Secretary of State v. Mathurabai, 
14 B. 213 ; following Ganpat v. The Collector, 
1 B. 7 (9); Ex parte Postmaster-General ,~ 
In re Bonham, L. R., 10 Ch. D., 595 (601) . 
Venubai v. The Collector, 7 B. 552. note. 
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down in Madras that the exemption of Government from statutory duties 
and taxes is not really a prerogative of the Crown, but depends solely 
npon the right construction of the statute. And, indeed, according to the 
uniform course of Indian legislation, statutes imposing duties or taxes bind 
Government as much as its subjects except in two cases: — 


(i) when the very nature of the duty or tax is such as to be inappli¬ 
cable to Government, and 


W when the Government is specially exempted* 1 ) It is moreover 
provided by the Indian Councils Act* 2 ) that “ no law or regulation made 
by the Governor-General in Council (subject to the power of disallowance 
by the Crown as hereinbefore provided) shall be deemed invalid by reason 
only that it affects the prerogatives of the Crown.”* 3 ) It was then to re¬ 
move any doubt that may have been entertained as to the applicability of 
the Act to the Crown, that the Crown Grants Act was passed. But Crown 
grants are still subject to the equitable rules which in some measure slacken 
the rigour with which, technically construed grants from the Crown are 
presumably fettered. 


57. Grants by Crown Agents. —OriginaUy, all lands and heredita¬ 
ments and other real and personal estates of the East India Company, 
including such as may thereafter be acquired, vested in the Crown, to be 
applied and disposed of for the purposes of the Government of India and 
empowered the Secretary of State in Council to sell and dispose of the 
same, as he may think fit, the necessary conveyance and assurances being 
required to be made by the authority of the Secretary of State in Council 
under the hands and seals of three members of the Council.* 4 ) This pro¬ 
vision which restricted the authority to sell and dispose of all real and 
personal estate vested for the time being in the Crown, to the Secretary 
of State in Council alone, was found to be in practice extremely 
inconvenient, and a statute was accordingly passed which enacted that the 
Governor-General of India in Council, the Governors in Council of Fort St. 
George and Bombay respectively, and the Lieutenant-Governor of the 
United Provinces or any officer for the time being entrusted with the 
Government, charge or care of any Presidency, Province or District in 
India, may, subject to such provisions or restrictions as the Secretary of 
State in Council with the concurrence of a majority of votes at a meeting 
fihall, from time to time, prescribe, sell and dispose of all real and personal 
•estate whatsoever in India for the time being vested in the Crown, within 
the limits of their respective Governments, provinces or districts, and to 


(1) Major O. Bell v. The Municipal 
•Commissioner8, 12 M. L. J. R., 208 ; 
Indian Councils Aot, 1861 (24 & 26 Vicfc., 
<J. 67). s. 24. 

(2) Ss. 24 & 26 Viet., C. 67. 


(3) lb., s. 24. 

(4) 21 & 22 Viet., c. 106, ss. 39, 40, now 
consolidated and re-enacted as 5 & 6 Geo. 
V. C. 61 (Government of India Act, 1916). 
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enter into any contract whatsoever within the said respective limits f r the 
purpose of the Government of India.(*) The same statute also lays down 
the form of any contract, deed or other instrument, which they may enter 
into and the mode of executing the sameA 1 2 > It should be noted that 
although the statute confers upon certain Governments and their officers 
the power to sell and dispose of all real and personal estate whatsoever in 
India, for the time being vested in the Crown, yet the exercise of such 
power is subject to such provisions or restrictions as the Secretary of State 
in Council with the concurrence of a majority of votes at a meeting shall, 
from time to time, prescribe. The provisions or restrictions which may be 
so prescribed are really in the nature of ttfaintory bijc-laics, which* if 
infringed by the Government of India or any local Government, will 
invalidate, as against the Crown, the disposal of such real or personal 
estate.< 3 > Such rules should, however, he distinguished from those which 
are in the nature of instructions issued, by the Government to the various 
officers concerned, as to the principles which should guide them in enter¬ 
taining or rejecting applications for grant of various descriptions of land 
and determining to which of several competing applicants the grant should 
if at all be made, and the procedure to be adopted by them, which do not 
concern the Civil Courts.( 4 > The disposal of waste lands, whether assessed 
or otherwise, would naturally fall within the statutes. Tnam title deeds, 
releasing the reversionary rights of Government in the Inam lands, are also 
comprised therein. 

58. Officers duly empowered to dispose of Crown lands are for that 
Limits of their purpose agents of the Government. But being public 

power. agents, the extent to which their acts and declarations 

hind the Government is limited. As pointed out by Story in 
of Agency —“ In respect to the acts and declarations and 

tions of public agents, it would seem that the same rule does 
which ordinarily governs in relation to mere private agents, 
latter, the principals are, in many cases, bound where they 
authorized the declarations and representations to be made. But in case- 
of public agents, the Government or other public authority is not bound 
unless it manifestly appears that the agent is acting within the scope of his 
authority or he is held as having authority to do tin' act or is employed in 

his capacity as public agent to make the declaration or representation for 

the Government. Indeed, this rule seems indispensable in order to guard 
the public against losses and injuries arising from the fraud or mistake or 
rashness and indiscretion of their Agents. ”< 5 > The same view has been 
laid down by the Privj* Council who said: “ Again the acts of a Govern¬ 
ment officer bind the Government only when he is acting in the discharge 
of a certain dutv within the limits of his authority, if he exceeded that 


his “ Law 
representa- 
not prevail 
As to the 
have not 


(1) 22 & 23 Viet., c. 41. s. 1. Now 

consolidated and re-enacted as 5 & 0 Geo. 
V. C. 61. s. 30. 

(2) 22 & 23 Viet., e. 41, s. 2 ; 32 & 33 
Viet., c. 29, validated the form adopted by 
the Inam Commissioner in the Madras 
Presidency. 

(3) It appears that such provisions or 
restrictions have been prescribed by the 

Secretary of State in Council, though 

authentic copies of the same are not avail¬ 


able, and they do not seem to have been 
published in the Official Gazette nor in 
the two Volumes of a “ Local Rules and 
Orders.”— Secretary of State v. Kasturi , 
26 M. 268. 

(4) Periyn v. Royalu , 18 M. 434 ; Secre¬ 
tary of State v. Kasturi, 26 M. 268 ; Muthu 
Veera v. Secretary of State, 29 M. 461. 

(5) Story’s “ Law of Agency ” (9tli Ed.) r 
s. 307 (a). 
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authority, when the Government in fact or in law directly or by implication 
ratified the excess. t 1 ) A grant of land made by a re venue-officer authorized 

under the rules to make the grant, cannot be cancelled, and if it is 

cancelled in violation of a distinct provision in the rules, the Civil Court 
will decree the claim.( 2 > 

59. Incidents of Grown Grants. —A grant of land in perpetuity 
does not per sc imply fixity of rent in perpetuity. “ A grant in perpetuity 
is a grant which in itself has no definite legal meaning in this country and 
must be understood with reference to the meaning attached to it by the 
terms of the grant or by surrounding circumstances. Standing by them 
selves the words may mean either that the grant is permanent as* regards 

hereditary descent or that it is permanent both as iregards descent and 

also rent. In the case of the former, the grantee is entitled to hold the 
land permanently by himself, his heirs and assigns so long as he conforms 
to the conditions expressly or impliedly annexed to the grant. Now when 
a person acquires land from the Crown, he acquires it subject to the 
paramount right of the Crown to assess it for the purposes of revenue from 
time to time according to the exigencies of administration, unless by the 
grant the Crown has exempted the land from that liability. If it is not 
so exempted, the liability remains, but 'though it continues, it is still a 
grant of the land in perpetuity, i.c., it is an estate of inheritance, 
because, as long as the grantee and after him. his heirs or assigns pay the 
land revenue demanded from them, they cannot be ousted.’/ 3 ) Relinquish¬ 
ment of property by the Government by ordering annulment of the entry 
in the Nazul Register “ as the occupiers appear to have all along 
exercised proprietary rights without question of their power to do so ” 
adding “ it is now t-oo late to disturb their status ” was contended to be a 
release in favour of the Zemindar, whilst the occupiers relied upon the 
words quoted in their favour. But it was finally decided that the words 
implied no intention to benefit one party more than the other, but merely 
annulled the entry and restored the rights to the status qua an/c/ 4 ) The 
enjoyment of property by the Crown in which rival claimants are prevented 
from enforcing their claims against one another would not serve to 
extinguish their rights inter se, and limitation against them would only 
begin from the date of relinquishment of the property by the Crown/ 5 ) 

Prior to the advent of the British rule in Bengal persons had acquired 
monopoly of the right of ferries by prescription, or otherwise than by a 
grant from the Crown. Such monopolies were recognized by the Maho- 
medan Emperors/ 6 ) But at the time of the permanent settlement the 
British Government refused to recognize them or to treat their profit as an 
asset for the purpose of settlement, and it was held that if the ferry was 
in continuation of the highway the monopoly, if any, ceased to exist/ 7 ) 
But if the profits of the ferry formed a part of the revenue assessed at the 
time of the permanent settlement, a monopoly therein must be deemed to 

(1) Collector v. Cavalry, 8 M. T. A., 529 (3) Vniayak v. Collector, 3 Bom. L. R., 

(654, 556) ; Beer Kishore v. The Govern- 910 (916). 

went, 17 W. R., 497 ; Secretary v. Sulemunji, (4) Maqbul v. Lalla Prasad, 24 A 

26 B. 801(807); Sappani v. Collector, 12 1 (12), P. C. 

M. L. J. R., 417. (5) Ibid. 

(2) Ktdlappa v. Ramanujachariar, 4 M. (6) V de Ain Akbari (Gladwin, Part II 

H. C. R., 429; Collector v. Rangappa, p. 284). 

12 M. 404 ; followed in Secretary of Slate (7) Shishtee v. Shib Kishen S D A 

v. Kaatuti, 12 M. L. J. R., 453 (470). (1852), 402. ’ * * 
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have been recognized.G) No right of exclusive ferry could be acquired by 
twenty years’ user/ 1 2 3 4 ) But where the right of a private ferry is violated 
by an opposition ferry, then unless the latter can show a Crown grant, or 
give evidence from which a Crown grant is presumed, an action for 
disturbance will lie as for a continuing wrong.G) 

60. Construction of Crown Grants. —Crown grants are governed by tho 
same principles of construction as grants by private persons, with this 
difference, however, that when it is not clear on any point it is construed 
favourably to the grantor and not to the grantee as in the case of other 
grants.G) In making a grant the Government has wider discretion in 
burdening it with conditions the non-fulfilment of which would determine 
the estate. At the same time a covenant which would have this effect 
must be explicit and would be strictly construed. Evidence of the inten¬ 
tion of Government may be gathered from not only the deed of grant but 
also the proceedings and correspondence which may have preceded it/ 5 ) 
The question whether a grant is permanent or personal must in a great 
measure depend upon its terms, in the construction of which the Court may 
seek for aid “ in the surrounding circumstances and the object for which 
the grant was made. ’ ’< 6) Sometimes the incidents of the grant may be 
ascertained from use of a single word such a jagir which is presumed to 
be only for the life of the grantee.< 7 > But where there is a grant to a man and 
his heirs, and nothing to control the ordinary meaning of the words, the 
grantee takes an absolute interest/ 8 ) And in this respect there is no dis¬ 
tinction between a Crown grant and a grant made by any other grantor. 
So where the grant was resumable if required for any Government purpose, 
and the Government had reserved their ownership therein the Court held 
that the propriety of the resumption could not be questioned as it fell 
within the terms of the grant/ 9 ) Bv a sanad of 1862 Government granted 
to one A in consideration of his personal military services a village revenue- 
free “ to remain in the family of the grantee on his demise subject to 
assessment,” and the question turned upon what was intended to be con¬ 
veyed by the term ” family,” and the Court held that it must be taken 
to be employed in its restricted sense, as meaning ” the wife and 
children ” of the grantee, and not in the more extended sense of a house¬ 
hold comprising all the blood relations of the man/ 10 ) A restriction or 
limitation if clearly intended to be for a special purpose would nevertheless 
be enforceable by Government, though it could not be availed of by a 
third party. So where the Government had granted a village in Inam to 
A providing that it would not recognize anv status created by adoption, 
and thereafter A adopted B and the Government recognized B as a joint 
Inamdar whereupon A's other relations sued B for a declaration that he 


(1) Luchmessur v. Leelnnutid, 4 C. 599 ; 
followed in Nitynhari v. Dunne, 18 C. 
652 (663). 

(2) Nilyahar' v. Dunne, 18 C. 652 (663) ; 
following Parmeshri v. Mahomed, 6 C. 
608 ; dissenting from Rajib Lochun v. 
Kumri Rebee, S. D. A. (1854), 153 ; Kishoree 
Lull Roy v. Ookool Monee, 16 W. R., 281. 

(3) S. 23, Act XV of 1877 ; Rameshur 
Per8had v. Koonj Behari, L. R., 2 I. A., 33 ; 
Yard v. Ford, 2 Saund, 172 ; Nifyahari v. 
Dunne , 18 C. 652 (664). 

(4) Secretary of State v. Srinivasachariar, 

40 M. 268. 


<5) Baboo Beer Pertab v. Maharajah 
Rajender, 12 M. I. A., 1 (34) ; Oulab Das 
v. The Collector of Surat, 3 0. 186 (189), P. C. 

(6) Krishnarav v. Ramrav, 4 B. H. C. R. 
(A. C.), 1 (24). 

(7) Dost Bai v. Ishvardas, 15 B., 222' 
(227), P. C.; O..-*. from 9 B. 561. See Ram- 
chandra v. Venkata Rau, 6 B. 698 (604). 

(8) Dosi Bai v. Ishvardas, 15 B. 222" 
(227, 228). 

(9) Sapurlo v. Secretary of State, 36 B. 
438. 

(10) Jaimal Singh v. Ourmukh Singh* 
(1910) P. R.. No. 20, 5 I. C., 898. 
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was not entitled to a share of the Inam, Westropp, C.J., inter alia, held 
that it was not open to the plaintiffs to rely upon a provision of which 
Government only is entitled to take advantage/ 1 * But here the provision 
was made only for a fiscal purpose, and consequently the Court rightly held 
that the provision was controlled by the purpose which originated it. If, 
however, the restriction had been more unqualified then other considera¬ 
tions would have probably prevailed. Ordinarily, a Crown grant to a 
member of the joint Hindu family conveys the property to him and his 
co-parceners as joint tenants but much must depend upon the terms and 
character of the grant and the intention of the grantor as disclosed in its 
terms/ 2 * The effect of the enfranchisement of a service Inam, in Madras, 
is that the title rests where it was before/ 3 * It is a cardinal rule of con¬ 
struction that if general descriptive terms are used in a grant and they are 
acted upon with a particular construction by both the parties, it lies upon 
those who impugn that construction to show that it is erroneous/ 4 ) 

In the case of a grant of land adjoining a highway or river the pre¬ 
sumption is that it includes half of the road or half of the river, even 
though they are in excess of the area stated to be granted/ 5 * If the 
channels in the village granted have no connection with the Government 
source of irrigation, the property in the channels is vested in the grantee/ 6 * 
Government cannot any more than a private person without the consent of 
the grantee revoke a grant actually made/ 7 * 

61. Operation of a Crown Grant. —In construing Crown grants the 
rule is that if words are employed therein which expressly, or by necessary 
implication, indicate that Government intends that, so far as it may have 
any ownership in the soil, ownership shall pass to the grantee, neither 
Government nor any person subsequently to the grant deriving under 
Government, can be permitted to say that the ownership did not so pass, 
unless there are in the grant such detailed provision as show that such 
words are limited in their operation/ 8 * A sanad by the State purporting 
to grant a village in inam “ including the waters, the trees, the stones, 
and quarries, the mines, and the hidden treasures, but excluding the /ia/c- 
dars and inam darn ” is a grant by the State of such proprietary rights as 
it had in the soil of the village to the grantee, and ?t is not open to the 
grantor to say that such words mean nothing but land revenue. Even 
the saving of the rights of the hakdars and inam dars does not prevent the 
property in the soil,* so far as it can be regarded as vested in the Govern¬ 
ment, from passing to the grantee/ 9 * But where the grant contained only 
the words “ the village of Manabali has been conferred on you as inam, 
to be enjoyed by you, your son, and grandson. The Government dues of 
the village, viz., the knolbab koolkanoo (i.e., all taxes and assessments), 
present and future, together with the house-tax, but exclusive of haks due 


(1) Vaaudev v. Ramkrishna, 2 B. 529 
(531). 

(2) Qohind Prasad v. Inayat Khan, 
27 A. 310; Natham Venkatratnam v. 
Ratnaiya, 2 M. H. C. R.. 470 (471). 

(3) Seahagiri v. Tirumalni, 17 I. C. 481 
(485). 

(4) Zuhoontdeen v. Collector of Oorukh- 

pur . 13 W. R., 31 (34, 35), P. C. 

15) Micklethwaite v. Newlay Bridge Co., 

33 Ch. D., 133 (145) ; Balbir Singh v. 

Secretary of Slate, 22 A. 96 ; Secretary of 

State v. Ambalavarui, 18 I. C., 294. 


(6) Secretary/ of State v. Kank'"palli, 15 
T. C. 594 (601). 

(7) Collector v. Vycvlat Boo, 8 B. H. C. 
R., 1 (5), A. C. 

(8) Ravji Narayan v. Dadaji. 1 B. 523 ; 
Oanpat Rao v. Avand Rao, 28 A. 104 (108). 
See for words of limitation, Rvttonji v. 
The Cotlector of Thana, 11 M. T. A., 295. 

(9) Ravji Narayan v. Dadaji, 1 B. 523 ; 
following Vaman v. The Collector of Thana, 
0 B. H. C. R., 191 ; Shahzadee v. The Collec¬ 
tor of Burdu'an, 23 W. R., 378. 
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to hakclars, shall continue to be debited from year to year, from the year 
next succeeding,” it was held that the grant was confined only to the 
revenues and did not convey the soil of the village or the timber growing 
upou it, over which the grantee could not acquire any right by even thirty 
years’ user.* 1 2 ) Such a construction was justified on the rule of English 
Jaw that in case of ambiguity ” a grant from the Crown is construed most 
strictly against the grantee, and most beneficially for the Crown, so thaffc 
nothing will pass to the grantee but by clear and express words. In 
the sanad last quoted, the later words were read to be descriptive of the 
mode of enjoyment and as defining the extent and meaning of the preceding 
words.< 3 > Similarly it has been laid down that the prerogative right of the 
Crown to gold and silver found in mines will not pass under a grant of 
land from the Crown, unless by apt and precise words the intention of 
the Crown be expressed that it shall pass.* 4 ) The rule against the per¬ 
petuities is inapplicable to the Colony of New South Wales,< 5 > and a grant 
there to a minor is not null and void to all intents and purposes.< 6 > 

The grant of a village by Government, whether Native or British, is 
subject to all existing rights against Government, whether or not the deed 
of grant contains an exception or reservation of such rights. Government 
cannot, by alienating its own rights in a village, albeit that the sanad 
purports to grant the village as a whole, extinguish or affect any 
substantive right therein appertaining to third persons, or convey to the 
grantee any larger or better estate or interest than was vested in 
G o vernment. < 7 > 

62. Sanads, inam title-deeds, and other documents purporting to be, 

or to evidence grants, or assignments by Government of 
Form ‘ land or of any interest in land are exempted both from 

stamp duty< 8 > and registration.And as no form is prescribed, a grant 
may be made in any way, even by a letter, as where the Agent to the 
Governor-General in a letter to the grantee announced the intention of the 
Government as to his position and income, and informed him that he was 
to have possession of the State lands and jewels.< 10 > “ Upon a question of 

the meaning of words the same rules of common sense and justice must 
apply, whether the subject-matter of construction be a grant from the 
Crown or from a subject; it is always a question of intention, to be collected 
from the language used with reference to the surrounding circum¬ 
stances. ”( n > So where the sanad was of a general and informal character 
and admittedly capable of a variety of constructions, it was held to be 
legitimate to consider what was the footing upon which the grantors, viz., 
the Government and its successors and officials from the date of the grant 
and for a long period of time proceeded.C 12 ) In England all Crown grants 
must be in writing: “ The king cannot grant or take anything but by 


(1) Vamnn v. The Collector of Thana, 
6 B. H. C. R., 191. 

(2) Stanhore's case, Ti^K, 243 ; Bro. Abr. 
Patent Pt., 62 ; Duke of Beaufort v. Mayor 
of Swansea, 3 Ex. R., 413 ; Attorney-General 
v. Parsons , 2 C. & J., 279 ; Lindus v. 
Melrose, 27 L. J. Ex., 329 ; Jewison v. 
Dyson, 9 M. <fe W., 640 ; Doe d. Devine v. 
Wilson, 10 Moo. P. C., 602. 

(3) Vaman v. The Collector of Thana, 
B. H. C. R., 191 (202). 

(4) Wooley v. Attorney-General of Victoria, 

2 App. Cas., 163 (166) ; cf. Millar v. Wild¬ 

ish, 2 Wyatt and Webb (Eq.), 37 ; Attorney- 


General, ib. 122 ; 2 Stephen’s Comm., 649. 

(5) Cooper v. Stuart, 14 App. Cas.. 286. 

( 6 ) O'Shanassey v. Joachim, lApp. Cas., 82. 

(7) Desai v. Bhavabhai, 4 B. 643. 

( 8 ) S. 3 (1), Indian Stamp Act (II of 
1899). 

(9) Ss. 17 O'), 90 (d). Registration Act 
(III of 1877) ; Hasan Ali v. ChuUerput, 
19 C. 742. 

(10) Hassan Ali v. Chutterput, 19 C. 742. 

(11) Lord v. Commissioners of Sydney, 12 
M. P. C. 497. 

(12) Raghoji Rao v. Lakhsman Rao, 
36 B. 639, P. C. 
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matter of record. It hath this sovereign privilege that it is proved by no 
other but by itself.' There is no similar provision applicable to inis 
country, and though grants are usually now made in writing, instances 
occur of their having been made by parol. In England. Royal franchises 
never pass by assignment without special words in the Crown’s grant .W 
But an Act which is arbitrary ought to be construed strictly, and the 
Courts should not extend its operation further than the language of the 
Legislature requires.* 3 ) A saving clause in an Act in favour of the Crown 
refers to rights of property or rights in the nature of property which belong 
to the Crown as Crown property.* 4 ) 

63. Effect of Regrant on Resumption. —The Government sometimes 
declares certain zemindaries to be impartible, succession to which is also 
sometimes made subject to the approval of a specified officer. The question 
whether such an order is legal or illegal must be determined by the nature 
of the tenure. Thus, where a zemindari was held by a family in which 
descent was governed by the rule of primogeniture subject to the burthen 
of making a suitable maintenance allowance to the junior members and in 
1767 F. the estate was confiscated by the British Government who held its 
possession for over twenty years till in 1790 it was granted to a junior 
member of the family, upon whom some years afterwards the family title of 
Raja was also conferred, on a question having arisen as to the nature of 
the estate which the grantee took, the Privy Council held that although 
the zemindari was to be treated as the self-acquired property of the 
grantee* 6 * yet the grant being from the ruling power, in the absence of 
evidence of the intention of the grantors to the contrary, it carried the 
incidents of the family tenure as a Raj, as the intention of the Govern¬ 
ment must be taken to have been to regrant the estate as it existed before 
its confiscation with no change other than that as affected the dethroned 
Raja and his descendants. There was in effect no creation of a new tenure, 
hut simply a change of tenant, bty the exercise of a vis major .* 6 > No in¬ 
tention to vary the tenure can be inferred from the grant of a Sanad-i- 
milkiyat-i-istimrari t in accordance with which the grantee acquires a 
permanent property at a fixed assessment in the zemindari lands before 
held by the right of primogeniture as an impartible estate. The estate 
would continue to be entire and heritable as before.* 7 ) But in a similar 
case where the grant concluded with the words “ continuing to perform 
the above stipulations, and to perform the duties of obedience to the British 
Govemmont, its laws and regulations, you are hereby authorized and 
empowered to hold in perpetuity to your heirs, successors, and assigns, at 
the permanent assessment herein named, the zemindari of Merangi ”—it 
was held that having regard to the terms of the grant and such dealing 
with t he estate as clear ly showed no intention to create an im partible 

(1) 3 Inst., 71. ender Pertab, 12 M. T. A., 1 (34) ; following 

(2) Year Book, 30 Ed. I. Shivaqunqa's's case, 9 M. I. A., 606. 

(3) Ravji Narayan v. Dadaji , 1 B. 523 ; (a) Baboo Beer Pertab v. Maharaja 

Sussex Peerage, 11 Cl. Sc F., 35, 8 .Tur., Rajender . 12 M. I. A., 1 (36); followed in 
793. “ If the words of the Statute Srimantu Raja Yarlaqaddu v. Srimantu 

are of themselves precise and unambigu- Raja Yarlaqaddu, 13 M. 406, P. C.; Nundan 
ous, then no more can be nocessarv than to Sinqh v. Janki Koer, 24 C. 828 ; Ram 
expound those words in their natural and Nundun v. Janki. 29 C. 828, P. C.: Narpat 
ordinary sense. The words themselves do, Sinqh v. Kashi Ram, 11 C. W. N., 655; 
in such case, best declare the intention of Goura Chandra v. Secretary of State, 28 M. 
the Legislature.” 130, P. C. 

(4) Corporation of Yarmouth v. Simmons, (7) Srimantu Raja Yarlaqaddu v. Sri- 

10 Ch. D., 518 (527, 528). mantu Raja Yarlaqaddu. 13 M. 406, P. C. 

(5) Baboo Beer Pertab v. Maharaja Raj- 
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estate, the estate could not be regarded as impartible.(D “ In the present 
instance,” their Lordships said ” the grant followed on a purchase of the 
property by the Government. It was given, on the solicitation of persons 
who had a claim against the Government, to one who, though no doubt 
the son of the former zemindar, might have had no such grant, but for 
the intervention of those persons who were attached to him; and there is 

nothing in the terms of the grant to support the contention of the 
appellant. ”(2) 


64. Equitable Relief. —In spite of the special Act exempting Crown 
grants from the operation of the Act generally governing the transfer of 
property, the equitable principles therein contained would still apply to 
them when there is nothing in the Act or the grant made thereunder to the 
contrary. Thus, where a man spends money on the improvement of land 
under an expectation of an interest therein created or encouraged by the 
grantors, he would be no worse off than if his grantors had not been the 
Government.So again in the absence of any procedure prescribed by 
law for the resumption of Crown grants it is manifestly proper and con¬ 
venient that a notice should be given, even though it be not strictly 
necessary/ 1 2 3 4 ) In England the Crown is not bound by the statutes of 
limitation, unless named/ 5 * ) but in India a different rule prevails.(O But 
even in England the Courts may, independently of the statute, presume a 
grant from the Crown upon an uninterrupted enjoyment of twenty years/ 7 ) 
and such a presumption would be made in this country against th6 
Government in the same way as against a private individual/ 8 ) 


Interpretation 

clause. 


“ Immoveable 
property.” 


3. In this Act, unless there is some¬ 
thing repugnant in the subject or context: 

“ Immoveable property ” does not 
include standing timber, growing crops or 
grass : 


“ Instrument ” means a non-testamentarv instrument: 

“ Registered ” means registered in British 
egis re . India under the law for the time being in 
force regulating the registration of documents. 


(1) Sri Raja Salrucharla v. Sri Raja 
ScUrncharla, 14 M. 237, P. C.; distinguish¬ 
ing Baboo Beer Pertab v. Maharaja Rajender , 
12 M. I. A., 1. 

(2) Sri Raja Satrucharla v. Sri Raja 
Salrucharla, 14 M. 237 (246), P. C.; affirm¬ 
ing Jaganath v. Rambhadra, 11 M. 380 

(3) Municipal Corporation v. Secretary of 
Stale, 7 B. L. R., 27 ; Secretary of State 
v. Dattatrya, 26 B. 271 ; following Plimmer 
v. Mayor, [1884] L. R., 9 A. C., 699 ; Rams- 
den v. Dyson, L. R., 1 H. L. t 129 ; Plimmer 
v. Mayor of Wellington 9 App. Cas., 699 ; 
Attorney General v. Holt (1915), A. C., 599 ; 
Ahmad Yar Khan v. Secretary of State, 
28 C. 693, P. C.; see S. 51 post, and the 
commentary thereon. 

(4) Thomas v. Sherwood, 9 P. C., 142 

(148). 

/5) Wilberforce, p. 38. The Common 


Law maxim “ nullum tempus occurit 
regi ” (no time affects the Crown) is now 
embodied in the Nullum Tempus Act (IX 
Geo. is now Geo. Ill, C. 16) ; Reg. v. Bayley, 
1 Dr. and War., 213. 

(6) Secretary of State v. Vira, 9 M. 175 ; 
Appaya v. Collector of Yieagapatam,, 
4 M. 155 ; Secretary of State v. Mathura, 
14 B. 213 ; see Art. 149, Limitation Act 
(XV of 1877). 

(7) Ooodlitle v. Baldivin, 11 East, 488; 
Goodman v. Mayor of Saltash, 7 App. Cas., 
633 ; Wheaton v. Maple, [1893] 3 Ch., 48 
(56) ; Turner v. Walsh, 6 App. Cas., 636. 

(8) Ponnuswamy v. The Collector of Mad¬ 
ura, 5 M. H. C. R., 6 ; Arzan v. Rakhal, 
10 C. 214 (219) ; Ganpat v. The Collector, 
1 B. 7 (9) ; Secretary of State v. Mathura, 
14 B. 213 ; Viresa v. Tatayya, 8 M. 647. 



Io * ext ,, of section 3 of the Transfer of Property Act add the 
following* after the definition of the word " registered — 

attested,” in relation to an instrument, means 

h attested.” attested by two or more persons 

each of whom has seen the exe¬ 
cutant sign or affix his mark to the instrument 
or has seen some other person sign the instru¬ 
ment in the presence and by the direction of the 
executant or has received from the executant a 
personal acknowledgment of his signature or 
mark or of the signature of such other person, 
and each of whom has signed the instrument in 
the presence of the executant; but it shall not be 
necessary that more than one of such witnesses 
shall have been present at the same time and no 
particular form of attestation shall be necessary. 

__ [For commentary, see section 59 post .] 

* Added by Act XXVII of 1926. ' 
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the eStl?” 4 * “ Attached to the earth ” means— 

(a) rooted in the earth, as in the case of trees and 
shrubs, 

(5) imbedded in the earth, as in the case of walls or 
buildings, or 

(c) attached to what is so imbedded for the perma¬ 
nent beneficial enjoyment of that to which it 
is attached 1 : 

“ Actionable claim ” means a claim to any debt, other 
than a debt secured by mortgage of immoveable property, 
or by hypothecation or pledge of moveable property, or to 
any beneficial interest in moveable property not in the 
possession, either actual or constructive, of the claimant, 
which the Civil Courts recognize as affording grounds for 
relief, whether such debt or beneficial interest be 
existent, accruing, conditional or contingent : (1) 

and a person is said to have “ notice of a fact when 

he actually knows that fact, or when but 
for wilful abstention from an inquiry or 
search which he ought to have made, or gross negligence, 
he would have known it, or when information of the fact 
is given to, or obtained by his agent under the circum¬ 
stances mentioned in the Indian Contract Act, 1872, 
section two hundred and twenty-nine. 


Wqtice.” 


Paragraphs. 

6.5. Analogous law. 

66. Immoveable Property. 
68. Incorporeal Itights. 

72. Charged Debt. 

78. Reversion. 

71,. Standing Timber. 

76. Standing Timber 

under other Acts. 

77. Growing crops. 

78. Grass. 

79. Maintenance. 

80. Property. 

81. Instrument. 

82. " Registered.” 

88. Registration Acts. 

SI, — 98. “ Attached to 
Earth.*’ 


SYNOPSIS. 

99 — 103. Actionable 
claim. 

101,. What is a “ Debt.” 
105. Origin of Debt. 

107. What are not Debts. 

108. Uncertain sum. 

109. Exceptions. 

110. Equitable choses in 

action. 

111. Judgment Debt. 
112 — 122. Notice. 

123 — 136. Constuctive 
Notice. 

137 — 11,1,. Registration as 
Notice. 

11,5. Possession is 

Notice. 


150. Is “ lis pendens ” 
Constructive Notice? 
155—157. Notice of deed 
is notice of its con¬ 
tents. 

158—159. No Notice. 

ICO — 166. Presumption «f* 
Proof of Notice. 

167. Notice of a fact is 
notice of its reason. 
168—170. Who are Agents. 
111—170. Limits of 
Liability. 

177. Fraudulent suir/rres- 
sion of information 

by Agent. 

178. Notice to Trustee. 


65. Analogous Law. —“ Immoveable property ” is thus defined in the 
General Clauses Act:—“Immoveable property shall include land, benefits 
to arise out of land, and things attached to the earth, or permanently 
fastened to anything attached to the earth.“< 2 > lt^has been however used 
in varying senses in the different Acts of the Legislature. In Ihe Indian 
Trustee Act it is defined thus: “ * Immoveable property' shall extend to 
and include messuages, tenements, and hereditaments, corporeal and 

(1) Added by 8. 2 of the Transfer of (2) S. 8 (25), Act X of 1897. The 3ame 

Property Amendment Act (II of 1900). definition occurs in S. 2, Act I of 1868. 
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incorporeal, of every tenure or description, whatever may be the estate or 
interest herein. * a * The same sense is more explicitly preserved in the 
Registration Act.* 1 2 * " ‘ Immoveable property * includes land, buildings, 

hereditary allowances, rights to ways, lights, ferries, fisheries, or any other 
benefit to arise out of land and things attached to the earth, or permanent¬ 
ly fastened to anything which is attached to the earth, but not standing 
timber, growing crops nor grass. "< 3 > Similar definitions occur in the Suc¬ 
cession and other Acts.* 4 * where, however, the term has been given more 
or less different meanings. Thus within the meaning of the Limitation 
Act standing crops are immoveable property ;* 5 * growing crops and trees are 
held not to be moveable property* 6 * within the meaning also of the Small 
Cause Court Act,* 7 * and they are likewise treated as immoveable property 
within the meaning of the Civil Procedure Code and the Provincial Small 
Cause Court Act.* 8 * All these are. however, expressly declared to be 
viorruble property by this clause.* 9 * “ Instrument ” must, so far as this 
Act is concerned, necessarily mean non-testamentary instrument. “ Regis¬ 
tered here means registered in accordance with the Indian Law of 
Registration for the time being in force.* 10 * A similar definition is to be 
found in section 3 (-15) of the General Clauses Act.* 11 * Hie definition of 
notice ” was inserted by the Law Commissioners of 1879* 12 * from the 
Indian Trusts Act, 1882, section 3, but in the Act as subsequently passed, 
the words “ or search ” were added after the words “ from an enquiry,” 
at the instance of the Select Committee* 13 * in order to make the definition 
apply expressly to a case where a person wilfully abstains from a search 
in a register which he ought to have made. The Indian Contract Act, 
section 229, runs as follows: — 


229. Any notice given to, or information obtained by, the agent, pro- 
Consequence of vidod it be given or obtained in the course of the business 
notice given to transacted by him for the principal, shall, as between the 
agent * principal and third parties, have the same legal consequences 

as if it had been given to, or obtained by. tlx- principal. 

Illustrations. 

(a) .1 is employed by B to buy from C certain goods, of which (' is the apparent 
owner and buys them accordingly. In the course of the treaty for the sale. A learns 
that the goods really belonged to D, but B is ignorant of that fact B is not entitled 
to set off a debt owing to him from C against the price of goods. 

( h ) A is employed by B to buy from C goods, of which C is the apparent owner. 
.1 wart before he was so employed, a servant of C, and then learnt that the goods really 
belonged to D. but B is ignorant of that fact. In spite of the knowledge of his agent 
B may set> off against the price of Ihe goods a debt owing to him from C. 

Tinder English Law as now statutorily settled, the purchaser is not 
now required to investigate the title for more than 30 years* 14 * and he is 
not affected with notice of any title anterior to that period unless he is 
shown to have actually enquired into it.* 15 * 


(1) S. 2, Act XXVII of 1800. 

(2) Act ITT of 1877. 

(3) S. 3. The term ‘includes’ implies that 
the definition is inexhaust ive. Futtehsanqji 
v. Desai Kullianraiji . 13 B.L.R., 254, P. O. 

f4> Registration Act (Act XVI of 1008), 
S. 2 (0) ; Indian Succession Act (Act X 
of 1805), S. 3. 

(5) Pandah Gazi v. Jennuddi . 4 C. 005; 
Na’tu Miah v. Nandrcini. 8 B. L. R., 
509 ; Tafail Ahmad v. Banee Madhuh 
Mukerji, 24 W. R., 394. 

(6) Gopal Chandra v. Ramjan, 5 B.L.R.. 

194 ; In re Hormasji Irani, 13 B. 87. 


(7) XT of 1865. 

(8) IX of 1887. Madaya v. Venkata 
11 M. 193 ; Cheda Lai v. Mulchand, 14 A, 
30 ; Ganga Prasad v. Narain, 1 A. 394. 

(9) Raj Chandra Bose v. Dharma 
Chandra Bose, 8 B. L. R., 510. 

(10) At present Act III of 1877. 

(11) Act X of 1897. 

(12) Report, dated 16th Nov. 1879, P. 29. 

(13) Third Report, dated 11th March 
1881, S. 3. 

(14) S. 94 Law of Property Act, 1922. 

(15) S. 95. 
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66. “ Immoveable Property.”—This section does not define “ immove¬ 

able property ” the other terms which it only interprets and limits by 
excluding from the definition occurring in the General Clauses Act “ standing 
timber, growing crops or grass ” which would otherwise he included in the 
category. The term immoveable property does not occur in the English law 
where such property is designated real property as distinguished from 
moveable property or personal property, but the two terms are by no means 
synonymous. Indeed, the English term “ real property " is based upon nc, 
juristic conception of property, but is associated with early form of action, 
called actio realis, which was the term employed by early English writers 
for actio in rem of the Roman Law. The terms “ real ” and “ personal 
were thus originally applied to actions, in which a decree for restitution 
might or might not issue against the thing in suit (in rem). A successful 
party in a real action obtained the King’s writ commanding the Sheriff tc 
put him in possession of the identical holding in respect of which the action 
had been brought, whilst personal actions were brought to enforce an 
obligation imposed on a man personally to make satisfaction for a breach 
of contract or a wrong, or in short, damages.G) And since specific recovery 
could only be obtained in respect of immoveable property, the other suits 
being only relived in damages, the distinction between real property and 
personal property began to be made according to the appropriate reliefs 
granted in each case. Now as freeholds were the only things specially re¬ 
coverable at common law, the term realty came to be used as denoting the 
freehold. Thus a lease for years, however long, was not regarded as real 
property at all; and even now it is classed as a chattel real. 


67. This classification between real and personal propertj' owes its origin 
„ Realtv „ e .. t 0 toe feudal tenure introduced into the country after the 

of feudalism. * ° Borman conquest, when land, then the main source »»f 

public wealth, was made subject to the law of feudal 
tenure, which was not applied to moveable things known as goods or 
chattels.( 1 2 ) The first principle of feudalism is that all the land in the realm 
primarily belongs to the Crown/ 3 ) Subjects can at most hold under the 
King or some mesne lord, an estate freely or in fee simple/ 4 )—in early 
times without any right of alienation/ 5 ) Another difference between fees 
and chattels was that, while on death of the tenant the former passed at 
common law to the heir, the latter passed to his executors or administra¬ 
tors. In England a further confusion in the use of the term has been 
engendered by division of real property formerly spoken of as “ lands, 
tenements, and hereditaments ” as contrasted with “ goods and chattels.” 
into corporeal and incorporeal/ 6 ) as meaning the land in the freeholder’s 
possession, as distinguished from mere rights to or over land, which is in 
another’s possession. It will thus be seen that the distinction between real 


(1) Will. R. P. (18th Ed.), pp. 24, 25. 

(2) Poll. & Mait. History, Eng. Law, ii, 
148, et seq.: Will. R. P. (18th Ed.), 9, 15. 

(3) In England “ Feudalism ” appears to 

have existed in some form before the Nor¬ 
man conquest (A. D. 1066). “ Feudal¬ 

ism, in fact, was superseding the older 
freedom in England even before the reign 
of William, as it had already superseded it 

' in Germany and France. But the ten¬ 
dency was quickened and intensified by 
the conquest.” Green’s History of the 


English People, p. 80. 

(4) Will. R. P. (18th Ed.), 6, 7, 19, 32; 
Will. P. P. (15th Ed). 5. 

(5) Will. P. P. (15th Ed.), 2. 

(6) In Roman Law and sometimes even 
in English Law all things are said to be so 
classified {e.g., in Bracton for 106). Austin 
justly criticizes this cross division on the 
ground that it opposes things considered 
as the objects of rights, to the rights them¬ 
selves (Jurisprudence, 4th Ed., 371, 804)* 
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and personal 
able ” and “ 
as a personal 
country. 

V 


property does by no means coincide with the term “ 
moveable property.” Thus while a term for years is 
property in England/ 1 ) it is immoveable property 


immove- 

regardedi 

in this 


Righ M'r BL,t , it “ ay be Severally premised that the: 
rm includes all that would be real property according to English law and 

ancTwhiJh 0 ^ °iu S /,rtA ' ,( i > being a ri ^ ht to receive an an ° nu » [ Payment, 

'n,.n CS the , ! namdar lnto " hose hands the village may pass, is 

s“milarlvT fl mL^'; nOVe VT,-t y and " ould fa “ iQto that category.(«■ 
attaching to hind 1n a" "'u labl *ty to pay customary dues is an incident 

to “ rieht dl, I on y forced against the vendee, unless it is limited 
to a right available only as against the vendor. W Varshasans or annual allow- 

i' nmove- hfeW®"#- 6 are cluded "Within the definition of 

..lT property T cCL 1 1 law regards hereditary offices as immove- 
( ^ , * ©rant made by the Peishwn, by a sanad dated 1790 

Ot an annual cash allowance and three khandies of rice to be levied from 
o,; tain mahals and forts therein mentioned was similarly construed <»> So 

claimed as an allowance granted gy the Peisfffn l’" 

^ £sr 

£%>r, b ’ e iirtr 

&1Zrfs&Zi ^ 

■md'othe/specified 11 ,unU%mduce° h^V 0 

to be the grant of an interest in ?nnd m A 5a ‘ e ? hu and coc °™ I'»* been held 

of ferry,as, or fishery O. to open n £«& 


fl) Davis v. Gibbs, 3 P. \V., 20 (28); 
Whitaker v. ,-lmWfr. 1 Eden, 151 (152) ; 
Turner v. Turner, 21 L. J. Ch., 843 ; Butler 
v. Butler, 28 Ch. D., 00. 

(2) Futtehsangji v. Desai, 13 B. L. R.. 
254, P. C.; overruling Fatesangji v. Desai, 
4 B. H. C. R., 180. 

. ^ p *fd‘t of levying a cash composi¬ 

tion in lieu of other claims, or of plunder” 
The Collector v. Pestonjee (1855), B. S. D. 
A.. 201 ; Sumbhoolall v. The Collector, 8 
-M I* A., 1. 

(4) Dhanclai Bibi v. Abdur Rahman, 
23 A. 200 (210) ; following Heera Barn v. 
Raja Deo Narain Singh, Agra, F. B., 03 ; 
2nd Ed., 1874, 48. 

(•>) Futtehsangji v. Desai, 13 B. L. R., 
254, P. C.; overruling Fattehsangii v. Desai 
4 B. H. C. R., 180. 

(0) Keshav v. Vinayak, 23 B. 22. 

(7) Balvantrav v. Pursholam, 9 B.H.C.R., 
00 ; approved in Futtehsangji v. Desai 
13 B. L. R., 254 (203), 204, P. C.; Beema v. 
•/ama.-yee 2 M. I. A., 23; Sinde v. Sinde, 
4 B. H. C. R., 61. 

Collector v. Hari Sitaram, 0 B. 
540 » 1 *. B.; overruling Collector v. Krish- 
nanath, 5 B. 322 (in which the annuity was 


t 


wnc ^ ardef 1 I immoveable ” because 
™ nd ® a charge upon land.) 

880 (804) dh ° ne V ' Nan(larani * 85 C. 

(10) Natha v. Dhunbaiji, 23 B. 1 . 

L.R.. Z52 TlaJl V ‘ Ga ^ aiian ' 11 Bom- 


(*“) Sultan Nawaz Jung 
20 B. 704. 

(13) Christian v. Tekaitri, 

011 . 


v. Rustomji, 
13 C. W. N. r 


300 4} Deosurunv ’ Mahomed, 24 W. R.„ 

Sir! Krista v . Akilanda, 13 M. 54. 

(It>) Parbutty v. il/udAo Paroe, 3 C. 270 ? 
Xamgopal v. Nurumuddin, 20 C. 440 ; 

Haidar v. (7opi Sundari, 24 C. 449; 
distinguishing Entfu v. Gour JV/oAmm, 19 C. 
a44, F. B.; a case under S. 9 of the Specific 
Relief Act (per Banerjee, J., in Shibu 
Haidar v. Gopi Sundari, 24 C. 449 (454) ; 
Sitaram v. Petia, 14 N. L. R., 35. 

(17) Oodoyessurree v. Hurokishore, 4W.R., 
107. 

(18) Bhujang v. Collector, 11 B. H. C. R., 

1 ; Debi v. ,/a/er AH, 3 A. 40 ; Con/ra in 
Legge v. Rambaran, 20 A. 35. 
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or a right to realize rente 1 11 * or for malihianaW or a right to possession and 
management of saranjamW belong to the same class. So the mortgage of 
“ the superstructure of a house, exclusive of the land beneath,” is mortgage 
of immoveable property, the apparent intention being to mortgage the exist¬ 
ing house and not merely the materials.* 4 * A right to customary dues of an 
hereditary office* 5 * or a right of a purchaser to have lands registered in his 
name* 6 * is, however, not within the category. A hat is a benefit arising out 
of land, and it is therefore within the term, and lease of a hat must be made- 
as provided in section 107.* 7 * But being an intangible right it does not fall 
within the narrower scope of the term as used in section 9 of the Specific 
Belief Act.* 8 * The duties which owners of gunjs , bazaars, hats, &c., levied 
on commodities there sold, and called saycr collections, are not immove¬ 
ables.* 9 * But & right to collect dues upon a piece of land being a benefit to 
arise out of land has been, in Allahabad, held to be immoveable property* 10 *' 
A right to officiate as priest at funeral ceremonies of Hindus is in the nature 
of immoveable property ;* lf * Varshans are immoveables.* 12 * But an allowance 
payable periodically, which is not incidental to an hereditary office, is not. 
unless it is a charge on such property ;* 13 * but a hereditary office is regarded 
as by itself immoveable property.* 14 * and so is a right to worship an idol.* 15 * 
A claim to maintenance is a familiar example of this species of property.* 16 * 
A nibandha or corody involves generally the idea of a connection with 
immoveable property and ranks with it.* 17 * The chance of acquiring a right 
to light and air is both incapable of valuation and is wholly outside the 
term.* 18 * A share in a registered company is by law declared to be moveable 
property.* 19 * And so under Hindu law, Government Promissory Notes arc 
classed as moveable property.* 20 * 


69. But there has been considerable diversity of opinion as to the 

nature of the property which a debt secured by a mortgage 
or gage- e . i mmovea b] e property constitutes. In Bomba}', in cases 
decided under the Code.* 21 * such a debt has been regarded as moveable 


(1) Babulal v. Bhawani, 9 A. L. J. R., 
776. 

(2) Harmuji v. Hirdaynarayan , 5 C. 

921 ; Churaman v. Balli, 9 A. 591. 

(3) Narayan v. Vasudeb, 15 B. 247. 

(4) Narayana v. Ramasawmy, 8 M. 100. 

(5) Bathna v. Tiruvenkata, 22 M. 351. 

(6) Bhikaji v. Pandu, 19 B. 43. 

(7) Surendra Narain v. Bhai Lai, 
22 C. 752. 

(8) Fuzlur v. Krishna, 29 C. 614 ; 
following Fadu v. Gour Mohon, 19 C. 644, 
F. B. 

(9) Surendro v. Kedar Nath, 19 C. 8. 

(10) Sikandar v. Bahadur, 27 A. 462. 

(11) Krishnabhal v. Kapabhat, 6 B. H. C. 
R-, *137 ; Balvantrav v. Purshotam, 9 B.H. C. 
R-. 99 ; The Collector of Thana v. Krish- 
nanath, 5 B. 322 ; Appana v. Nagia, 
6 B. 642 ; Futtehsangji v. Desai, 13 B.L.R., 
264, P. C.; Raghoo v. Kassy, 10 C. 73. 
Sukhlal v. Bishambhar, 39 A., 196. 

(12) Keshav v. Vitwyak,23 B 22. 

113) Beer Chvnder v. Nobodcer. 9 C. 536. 
(14) The Government of Bombay v. Gos- 


rami, 9 B. H. C. R., 222 (225) : following, 
Bharatsangji v. Navanaidharaya, 1 B.H.C. R 
186 ; Fatesangji v. Desai, 4 B. H. C. R. 
189 ; Raiji v. Desai, 4 B. H. C. R.. 56. 
Government of Bombay v. Desai, 9 B. H. C. 
R., 228, P. C.; Vishnu v. Yeshu'antrao 
[1895] B. P. J., 453. 

(15) Eshan Chander v. Monmohini, 4 C. 
683 ; followed in Jatikar v. Mukunda 
Ba*tia, 39 C. 227 (230). 

(10) Sangapa v. Sanganhasapa, 21 B. 
387. 

(17) The Government of Bombay v. Gos- 

vami, 9 B. H. C. R., 222 (226) ; Krishnaji 
v. Gajanan, 11 Bom. L. R., 352; The 
Government of Bombay v. Kalianrai, 14 M. 
I. A., 651. • 

(18) Sultan Nawaz Jung v. Rustomji, 
20 B. 704 ; Muniappa v. Subratnania, 
18 M. 437. 

(19) S.28, Indian Companies Act (VIII 
of 1913). 

(20) Doorga v. Pooreen, 5 W. R., 141. 

(21) S. 268 of the Code of Civil Procedure 
(Act XIV of 1882). 


54 


TRANSFER OF PROPERTY. 


[s. 3. 


property, as being “a debt not secured by a negotiable instrument’ 1 within 

the meaning of section 268 of the Code.O) In Calcutta, however, the rulings 

are by no means consistent, for in one case it was laid down that) such a debt 

fell into the category of immoveable property. “A mortgage ” they said 

“ is not a mere debt, it represents a substantial interest in the mortgage- 

property, viz., the right of selling it- under certain conditions, in realisation 

of the debt.( 2 ) But a contrary view was propounded in later cases,< 3 4 * 6 > in 

which, however, no reasons were given for the change of opinion In 

Madras the question was at one time decided on the lines of the earlier 

Calcutta view. Regarded as a debt, it is undoubtedly moveable property, 

but seeing that a debt is made a charge on land, we cannot say that it is 

not a benefit to arise out of land ’ (within the meaning of the General 

C f e - we are const *-ained to hold that it is immoveable pro- 

P, ert £- ,, . *7* h ' U \ r Cil * rs struck a discordant note, and in their view 

it should be treated as merely moveable property.^) * The Allahabad Court 

has on the other hand, held with the later Calcutta cases,(6) though there 
is also a case to support the other view.O T„ the Punjab it has been held 
that since the mortgage-debt is a charge on immoveable propertv, 
it is . self immoveable property.<«) but there are cases in which 
the contrary was laid down O) Tn Oudh such debt is treated as move¬ 
able property/ 10 ) Thus then judging from the decided cases, but 
for the solitary exception of the Punjab, the current view is in favour 
of holding mortgage-debt to be moveable property.<”> 

70. The same want of harmony -lid not. however, pervade the question 

Mortgage-decree. ° , a . rno decree when it had to be attached and 

o. r , T) , so,d m execution under section 273 of the last Code of 
Ciyd Procedure, under wh.ch it was agreed that though such a decree was 
not merely a money decreet^ still, at the same time, it was also not 
immoveable property, as that term is defined in the General Clauses ActA 13 > 


(I) Naiger v. Bhasker, 10 B. 444; 
Baldev v. Ramchandra, 1ft B. 121 ; Parash- 
ram v. Goinnd, 21 B. 226 ; Bholanath v. 
Ba Kashi, 4 B. L. R., 18 S. C., Tatvadi v. 
Ba Kashi. 26 B. 305 ; followed in Shaikh 
Mohammad , v. Lachmi Narayan, 21 O. S., 
400; 50 S. C., 157 ; but see Hari v.~ Bam- 
chandra. ft B. 64.. 

(2) Srinath v. Oopal , ft C. 511 ; Sakhi- 
uddin v. Sonaulla 22 C. \V. N., 641 ; 45 T.C., 
086. 

(3) Debendra v. Rup Lall, 12 C. 546 ; 
546 ; Kashinath v. Sadashiv , 20 C. 805 
(80ft) ; Gous Mahomed v. Khavas AH, 
23 C. 450 ; Baijnath v. Binoyendra Nath, 
6 C. W. N., ecviii, 6 C. W. N. 5. 
Suressar v. Mohash Rani, 20 C. \V. N., 
142131, I.C., ft83 ; 

(4) Appasami v. Scott, 9 M. 5 ; following 
Srinath v. Gopee, 9 C. 511 ; Buddoo v. 

Maharoop, 6 N. W. P. H. C. R., 129 ; Mt. 
Bhawani v. Gulab Rai, 1 A. 348 ; Hari v. 
Ram Chandra, ft B. H. C. R., 64 ; Sami v. 
Krishnasami, 10 M. 169 ; but contra in 
Muniappa v. Subramanaya, 18 M. 437 ; 
Official Receiver v. Lakshman, 41 M. L. J., 
4531, 68 I. C., 752. 

( 6 ) Muniappa v. Subramania, 18 M. 


43 / ; A ataraja v. South India Bank, 22 M. 

R** 105 ; Subramanya v. Subba Iyer, 
(1912), 16 I. C-, 816 ; Du'araka v. Danakoti, 
15 M. L. T., 195 ; 23 I. C., 12ft. 

( 6 ) Abdul Majid v. Muhammed, 13 A. 
8 ft ; Karim-un-nissa v. Phul Chand, 15 A. 
134 ; distinguishing Bhaicani v. Gulab Bai, 
1 A. 348. 

(7) Mutsaddi Lai v. Mhd. Hanif, 
10 A. W. 167 ; 15 I. C., 853. 

( 8 ) Sewa Ram v. Dharan Shah, (1913) 
P. W. R., No. 7ft. 

(ft) Bantu v. Ganda Singh, 1 I. C., 450. 

(10) Shah Mohammad v. Lachmi Narain, 
21 O. C. 400, 50 I. C. 157. 

(11) But this would lead to the inference 
that the assignment of such debt is not 
compulsorily registrable tinder S. 54 where¬ 
as the contrary has been laid down_(S. 
54 Com.). 

(1 2)S. 273 of the last Code of Civil Proce¬ 
dure. Macnaghten v. Surja Prosad, 4 C.W. 
N., xxxv ; Baijnath v. Benoyendra. 6 C.W. 
N., 5. 

(1 3)Baijnath v. Benoyendra, 6 C. W. N., 

5 ; Gous Mahomed v. Khawas AH, 23 C. 
450 (453). 
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or within the meaning of the Indian Registration Act, inasmuch as it 
does not of itself purport or operate to create ” an interest in immove¬ 
able property within the meaning of section 17, and consequently its 
transfer though in writing did not require to be registered under that 
section.0* So far as regards the Code of Civil Procedure the matter has 
been further cleared up by amendment of section 273, now order XXI, 
rule 53 of the Code of Civil Procedure, but since the amended definition 
of an actionable claim ’ excludes a secured debt, it is no longer assign¬ 
able as provided in section 130, and since the debt though moveable carries 
with it the security which is inseparably annexed to it, and which would 
follow it on attachment^ 2 * or assignment/ 3 ) it would probably be treated as 
falling under the term “ immoveable property ” under the Act, though in 
a case decided under the Registration Act it was held that since such a 
decree does not purport or operate to create,” which means does not 
of itself purport or operate to create any right, title or interest in immove¬ 
able property, its assignment need not be registered/ 4 ) 


71. The equity of redemption in mortgaged property is undoubtedly 
Equit f Re * mmove5 *bl e property/ 5 * “ An equity of redemption has 
demption. ° 6 always been considered as an estate in the land, for it 

may be devised, granted or entailed with remainders, and 
such entails and remainders may be barred by fine and recovery, and 
therefore cannot be considered as a mere right only, but such an estate 
whereof there may be a seisin. The person, therefore, entitled to the 
equity of redemption is considered as the owner of the land, and a mortgage 
m fee is considered as personal assets. ”< 6 * An opposite view may be said 
to have been taken in certain cases in the Allahabad and Bombay High 
Courts/ 7 * “ But it will be found upon an examination of the facts of 
those cases that the first mortgagee had, subsequent to the second mortgage, 
purchased the equity of redemption of tin* mortgagor, and it was held that 
the second mortgagee was bound to redeem the earlier mortgage. In that 
state of facts wc should be disposed to say that the second mortgagee 


(1) Gous Mahomed v. Khaim* Ali, 
23 C. 450 (453) ; Abdul Majid v. Mahomed 
Frizullah, 13 A. 89 ; Subrain v. Puran 
Singh, 8 A. L. J., 1327 ; Mu/ntaz v. Sri Ram, 
35 A; 24 

(2) Balkriahna v. Masuma, 5 A. 142 
(157). P. C.; Sami Ayyar v. Krishnasami, 
10 M. 169 ; Buldev v. Ramchandra, 19 B. 
121 . 

(3) Exp. Smith, 2 L). & L., 271 ; 2 Bob¬ 
bin’s Mortgage 820. 

(4) Jiwan Ali v. Basa Mai, 9 A. 108, 
F. B.; Abdul Majid v. Muhammed, 13 A. 
89 ; Mumtaz Ahmed v. Sri Ram, 35 A. 524 ; 
Baijnath v. Benoyendra, 6 C. YV. N., 5 ; 
Ram Ratan v. Jogeah Chandra, 12 C. YY\ N., 
625 (627) ; Gous Mahomed v. Khatvas Ali, 
23 C. 450, dissenting from Oopal Narayan 
v. Trimbak, 1 B. 267 (s. 232 of the C. P. C. 
distinctly implies that a decree may be 
transferred by assignment). 

(5) Sandu v. Bhikchand, 47 B. 621, 
(assumed) ; Sakharam v. Ram Chandra , 18 
B.L.R. 980 note ; Venkaji Gopal 39 B., 55 ; 
Dagon v. Sakharam, 16 Bom. L. R. 719 


note : Sheikh Hustama v. Sheikh Jamir, 23 
C.YV. N. 513 ; 52 I. C. 558 ; Ram Narayan 
v. Kula Chandra, 49 I. C.(e) 426 ; Triya 
Sukira v. Muthu, 37 M 423 ; Ferozeuddin 
v. Mt. Mehram, (1913), P. YY\ R. 194 ; 21 
I. C. 563 ; Fateh Ali v. Mahomed, (1913), 
P. YV. R. 68 ; 18 1. C. 818; Mahendra v. 
Chandra pal, 24 O. C. 155 ; 63 T. C. 284. 
Jairam v. Balkriahna, 3 N. L. R. 72 (74). 

( 6 ) Per Hardwick, L. C., in Cusborne v. 
Scarfe, 1 Atk., 603 ; cited in Heath v. 
Pugh, 6 Q. B. D., 360 ; Mahalavu v. Kusaji, 
18 B. 730 (745) ; Parashram v. Oobind , 

21 B. 226 (228) ; Kanti Ram v. Kutubudin, 

22 C. 33 ; Umesh Chander v. Zahur Fatima, 
18 C. 164, P. C.; Khubchand v. Kahan Das, 

1 A. 240 ; Raghunath v. Juravan, 8 A. 705 ; 
Kandian v. Ranjana, 4 M. 213 ; Gangadhar 
v. Swaram, 8 M. 246. 


V « ; i nwuu v 


* » - - x X • 

682 ; Har Praaad v. Bhagwan Das, 4 A* 
196; Mulchand Kuber v. Lallu Trikam, 
6 B. 404; Parsi v. Girand Singh, (1885V 
A. YV. N.. 155. T 
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is not entitled to bring to sale the mortgagor’s interest, because it no 
longer exists in the mortgagor; it has already passed into the hands of the 

first mortgagee, d) 


i j m • Debt. — Since the definition only excludes a debt selected 

by mortgage of immoveable property it has been held to exclude a debt 
which is merely charged thereon. Such is rent of land even though it be 
declared by statute to be a first charge on the tenure or holding.< 1 2 3 4 > 

73. Reversion Is the undisposed interest in land which reverts to 
Reversion. S ran t° r after a certain time. Where the property 

transferred is in the possession of tenants, the deed of 
transfer requires registration, though the consideration be less than Rs. 100, 
since the interest conveyed is an intangible thing within the meaning of 
s. 54.0 ° 


i *i * a , *—Trees of all kind growing on land are usually 

classed as immoveable property.(«> As such, but for this clause standing 
timber would be equally so classed. But standing timber, growing crops on 
grass are exempted from the definition as the lessee may grow them as 
crops to which he becomes entitled on determination of his lease. He is 
also entitled to use timber for building or repairing his house. By 
timber is, therefore, generally meant such trees only as are fit to be 
used m building and repairing houses.(5) Thus in England oak, ash and 
elm trees are considered timber provided at least they have attained a 
certain age and size, that is, they are at least twenty years’ old, provided 
also they are not so old as not to yield a reasonable quantity of usable 
wood in them, sufficient to make a good post.O Timber may be varied by 
local custom. “ There is what is called the custom of the country that 
is, a particular county or division of a county, and it varies in two ways, 
hirst of all, you may have trees called timber by the custom of the country, 
beech in some counties, hornbeam in others and even white-thorn and black¬ 
thorn and many other trees are considered timber in particular localities 
in addition to the ordinary timber trees. "O I n certain cases even age is 
not a sure test, and the tree is said to become timber on attaining a 
certain girth Trees fit for firewood only, or not sufficiently grown to 
produce useful wood, clearly could not be ranked as timber. The term 
standing timber would appear to have been used in contradistinction 
to trees. Certain trees, being almost invariably used as timber, are com¬ 
monly spoken of as “ timber trees." But probably most trees would admit 
of being used both as timber and for other purposes. Thus, probably 
speaking, almost every tree being potentially “ timber " and no tree 
actually timber, the question whether a tree is for the purpose of any 
transaction, to be deemed to be " timber " must depend upon the way it 
is regarded and treated in that transaction. If, for example, trees are sold 
with a view to their being cut down and removed, the sale 5s one of 


(1) Kanti Ram , v. Kutubudin Mahomed , 
"22 C. 45. Bhasker , v. Padman 40 B. 313. 

(2) Hiralal v. Tripura 40 C. 650 (651 
penultimate para) followed in Sheo Oobind 
v. Gowri Prasad 4 P. 43 ; 83 I. C. 81. 

(3) Bhankar v. Padman 40 B. 313. 

(4) S. 3 (25) General Clauses Act 'X of 
18971; Beni Prasad v. Suraj Sing 2 P. L. J. 
<522 ; 639C. 


(5) Krishna Rao v. Babaji, 24 B. 31. 

(6) Per Sir G. Jessel, M. R., Honywood 
v. Honywood , L. R., 18 Eq., 303 ; citing 
Gibbons on Dilapidations, p. 215, Countess 
of Cumberland’s case. Moo., 812 ; Herla - 
kenden's case, 4 Rep., 636. 

(7) Per Sir G. Jessel, M. R. Honywood v- 
Honywood , L. R., 18 Eq., 308 (309). 
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standing timber. But if, ou the other hand, trees are sold with 1 

them h°v t t h ® pur . c l haser . keeping them permanently standing and enjoy in- 

as ™, y n f US , T r fl ' Ult ? r 0t,,er "- ist '' th e could hardly be reSed 
° ne standmg timber,<*> but it would be no doubt a sale of 

miSiTnot G l Pr0Pertj ' lhU u a man 8° tree - which is primarily a fruit tree 
might not always come within the term “ standing timber ” but it mav be 

dls used in b h, " h , e, ' e ' !, ^ 0rding t0 the custom of a locality^ itl 

nclude bv locl h °“ SeS ', S milarl y in England timber may 

• by local custom beech and various other trees even trees which 

are primarily fruit trees, such as, cherry, chestnut and walnut «> 

® tandin 8 timbe r is declared to be moveable property still 
part,es en ermg into a contract with reference to such timber may expressly 
or by implication agree that the transferee of the timber shall enioy P for a 

IheVmhX Pen 0 d V S ° m \ diStinCt benefit t0 arise out °f ‘he land on which 

S respect of m VS ' “ SU n 8 uT' th ® ““tract would undoubtedly be not 
£ °( , mere moveables, but would operate as a transfer of an interest 

are reckoned , * T !; e - eS bef ° re tbeir severnnce the ground 

but ™ „ d forming part of it, and are therefore immoveable property <» 

but on severance, of course, they become moveable property But leas, 

! ^ £^r ■ x " ~r s t saxs 

that the thin u'u P r °? eSS °. ve S e ^ atl °n is over; or the parties agree 

is tohc t ^n g -/ 0d i Sha be ,mmedlafcel y withdrawn from the land, the land 

for goods Th1fHlf aS n a Wftrel T 1 2 3 4 S 6 - e thin ^ sold * and the contract is 
it X ] ? doctrine hnfi been materially qualified by later decisions w 

rS e Tfc ° the n °J™ ' T- Wit \r p f i £ t0 em hf em cnts or ^ 

etc ‘ ’the corn and other growth of the earth which are produced net 

whni ane ° U * S y ’ b u\!? y labour nnd in dustry, a contract for the sale of them 
■111 , 8 ro ". in g. whether tKby are m a state of maturity or whether thev have 
still to derive nutriment from the land in order to bring them to tint state 

any interesfc in land but merely for th. 


(1) Ali Snheb v. Mohidin, 13 Bom. 
L. R., 874 (877). 

(2) Khotwor v. Ramadhin, 10 A. L.J., 
516; 17 I. C. f 910; Ali Sahib v. Mohidin, 
13 B. L. R., 874 ; 12 I. C.. 375. 

(3) Krishnarao v. Babaji, 24 B. 31 ; 
Katwarn v. Ramadhin, 10 A. L. J., 516; 
So a Malum tree is not stunding timber 
Chandi v. Sat Narain (1925). Oudh 108 
(2), 81 I. C. 650. 

(4) Chandoo v. Talbut, 2 P. Wins., 606, 

(5) Seeni Chettiar v. Santhanathan, 20 M. 
68 (66, 66), F. B.; Abdullah v. Ashraf Ali, 
7 C. L. J.. 152. 

(6) Qhufoorun v. Muetukedeh, 2 Agra, 


300 ; Bapu v. Dhondi, 16 B. 353 ; Sakharam 
v. Viehram, 19 B. 207. 

(7) S. 2 (9), Indian Registration Art 

(Act XVI of 1908) ; Abdullah v. Axhraf AH 
7 C. L. J.. 152 (166) ; Muthra Dan v. Jadubir 
28 A. 277 ; Mongol Sen v. A 'noli. 9 Ip 
478. ’ 

(8) Sukry v. Oomdakull, 6 M. H. C. R.. 
71 ; Seeni Chettiar v. Santhav/itha,, 9ft 

58 (60, 63. 65). ’ “ V 

(9) Sir Vaughan Williams in iJlippn v 
Mdyo ( Notes); cited per Lord Colerid-e' 
U. J., in Marshall v. Green , I,. R. t j # p p 
D. f 35 (39). 
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• *?* Standing Timber under other Acts.—Of course, this definition 

is professedly not one of general application, but is limited only to this Act, 

and from which it follows that the term “ standing timber " is not to be 

classed as moveable property for ail purposes, though it is so regarded under 

the Irovincial Small Causes CourtW and the Indian Eegistration Act/ 1 2 3 ) 

out It IS treated as immoveable property for the purpose of limitation^ and 

oi the code of Civil Procedure, and would be so regarded under the eompre- 

hensne definition of “ immoveable property ” as given in the General 
Clauses Act.* 4 ) 

| j i j glish law where the owner of the soil 

sells what, is growing on the land whether natural produce or fruefus 
tndufftnales f on the terms that he is to sever them from the land and deliver 
them to the purchaser, the latter acquires no interest in the soil.* 5 * This 
is in accordance with the rule here enacted. But Indian law makes no 
distinction between what are known as emblemenis in English law, i.o., 
crops which are the annual results of agricultural labour, and other crops, 
i.e., grass and clover which do not repay within the vear the labour by which 
they arc produced. Consequently, 44 growing crops ” would here include 
not only the needs or products of the harvest in corn, but all vegetable 
growths whether in the form of fruit, leaf, bark or roots, which have no 
existence apart from their produce as distinguished from trees and shrubs 
vv Inch have a recognized existence apart from any produce which they may 
bear. As such pan creepers would he included in the term, though the 
creepers are uprooted not annually but at the end of the third year.* 6 ) But 
piantain trees which, when once planted, yield fruit for several years, fall 
into a different category,O and so does also Jar which is the excretion of 
insects reared upon certain trees.(®) But growing crops must be distinguished 
from future crops* 9 ) which are ordinarily classed as immoveable property* 10 ) 
and have been therefore classed as immoveable property.* 11 ) Under section 87 
of the Contract Act sale of such crops is the sale of goods not vet in existence, 
and the ownership of such goods may be transferred by acts done after the 
goods are produced in pursuance of the contract by the seller or bv the 
buyer with the seller’s assent.* 12 ) The term “ crops and produce of land ” 
as used in the Code of Criminal Procedure, means crops and produce attached 
to the land, and which is then regarded as immoveable property.* 13 ) 

78. Grass.— Grass means also growing grass or herbage; “ and a right 

to depasture or to cut grass for an indefinite time would be regarded as right 
in immoveable property.* 14 ) ® 1 * 


(1) Umed Ram v. Dualat Ram , 5 A. 564 
(566), F. B. 

(2) Ram Ohulam v. Manohar Das, (1887) 
A. W. N., 50 : Man gal Sen v. Xaoli, 0 I.C., 
478. 

(3) Abdullah v. Ashraf Ali, 7 C. L. J., 
152 (166) ; Ram Oulam v. Manohar, 7 A. W. 
N., 59 ; Sakha Ram v. Vishram, 10 B. 207 • 
Madayya v. Venkata, 11 M. 108; Jaimal 
Singh v. Ladha, (1884) P. R. No. 112. 

(4) S. 3 (25), General Clauses Act (Art 
X of 1897) ; Jaimal Singh v. Ladha, (1884) 
P. R. No. 112; Abdullah v. Ashraf AH, 7 
C. L. J., 152 (166). 

(J) 1 Vashbourne v. Burrows, (1847), 

10 J - Ex. 266 ; 1 Exch., 107. 

( 6 ) Atmaram v. Doma, 11 C.P.L.R., 87. 


(/) Oopala v. Chaploo, 11 C. P. L. R., 80. 

(8) Parmanand v. Birkhu, 5 N. L. R.. 21. 

(9) Kalka Prasad v. Chandan Singh. 
10 A. 20. 

(10) Kalka Prasad v. Chandan Singh. 
10 A. 20 ; Misri Lai v. Mozhar, 13 C. 262. 

(11) Seeni v. Santhanathan, 30 M. 58; 
Mammikkutti v. Puzhakkal, 20 M. 353 ; 
Kuttuva v. Thoppai, 15 I. C., 234 (230) ; 
Raja Bije Bahadur v. Gunnolal, 5 C. P. L. 
R., 6 ; Parmanand v. Birkhu, 5 N. L. R., 
21 ; Ko/agiri v. Patibanda, 14 M. L. T., 225. 

(12) S. 87, ill. (c), Indian Contract Act (IX 
of 1872) ; Misri Lai v. Mozhar, 13 C. 262. 

(13) Shah Ramzan v. Janardhan, 6 ('. 

W. N., 881. 

(14) Shep., 12. 
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79. Maintenance.— A sum of money payable for maintenance, even 
hough out of immoveable property at Government revenue does not thereby 

cease to be moveable property unless it is made a charge upon land in which 
case it would be treated as immoveable property.0> 

80. Propeity.—-In the Bill as revised by the Law Commission 
property was thus defined: “ The ‘ ownership ’ of a thing is the rhdit of one 
or more persons to possess and use it to the exclusion of others Such 
ownership is either absolute or qualified. The thing of which there may be 
ownership is called 1 2 3 4 property.’ ”(2> A clear notion of property is a pre¬ 
requisite for properly understanding the law thereof, and the subject will bo 

here fere found fully discussed under section 5. Here, however, it may be 
stated that the term “ property ” is throughout the Act used in its most 
generic sense, as meaning not only the actual physical object, hut also all 
inteiest comprised therein and may he the subject of ownership. According 

, ,n l La ? gdale P r °P ert y is the most comprehensive of all terms which 
can he used m ns much as it is indicative and descriptive of every possible 
interest which the party can have.”(3> It therefore includes the right known 

V u, eq y*y ? { redemption, ”«> and a debt secured bv charges (5) An 
actionable claim is therefore also 4 6 property. ’«» The 44 common c f turbary,” 

lg . ^ cutting turf in another person's land and “ common of pasture ” 

• „ ' ng ht °f depasturing cattle on the land of another, are appendant 
incorporeal hereditaments which are regarded in England as falling „to the 

t g M real .L Pr0pert ^ (7) and thcre cnn be - doubt but that they will be 
so regarded in this country. 

was thus dSr eil ‘ :T l n the Bi H the term "*** was assurance and which 
which n Sc •“ A ? Ur? f Ce m A eans non-testamentary instrument, 
whether T operates to create transfer, or otherwise dispose of 

whether m present or m future, any nght, title or interest to or in immove- 

nr! Pr «' . (8) Thls definition having been subsequently abandoned, the 
P sent definition may he regarded as only in a measure supplementary to 
that given m the Indian Registration Act. hut the term has been <r\ven 
special and restricted connotation for the purpose of this Act. From the 
nature of the Act testamentary instruments are excluded from its consi¬ 
deration. In the Registration Act< 9 > the term was said to have been used 
on the understanding that the writing is not merely evidence of the 
transaction itself. ”flo> * 

82. “ Registered." “ Registered ” means 44 registered ” in accordance 
'nth the provisions of the Indian Registration Act or other law re<mlatine 
the registration of documents in British India. Accordingly a document 


(1) Government of Bombay v. Desai 
Kullianrai, 14 M. I. A., 551 (503, 564) ; 
Aahghar Ali v. Khurshed Alt, 24 A. 27 (43), 
P* C.; Ram Singh v. Hargobind, (1891) 
P- R-, No. 83. 

(2) To this definition is apended the fol¬ 
lowing marginal references ; Bill III. s. 3, 
Reports. 2, N. Y. Code. para. 159, showing 
the source from which the definition has 
been extracted. 

(3) Jones v. Skinner, (1835) 5 L.J.Ch., 
90. 

(4) Matadin v. Kazim Husein, 13 A. 

433, F. B. 

(6) Rudra v. Krishna, 14 C. 241 ; 


Matadin v. Kazim Hussein, 13 A 433 

F * B -*' M uchiram v - Ishen Chunder', 2l'c! 
5bo, r. 13. 

M uchira "> v. Ishen Chunder, 21 C. 

■If' F ‘ « ^dra Prakash v. Krishna 
Mohan, 14 C. 241. 

(7) \V II, R. P. (18th Ed.), 395. 

(8) The draft definition bore the follow¬ 
ing marginal note showing the source 
from which it was adopter!—Act ITT of 

Act).’ "* 17 ’ (f>) (Indinn Registration 

(!»’) Act XX of 1860. 

M.HX!. TcT' *13. f, ° rU ^‘ V - X^rnmai, 7 
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registered out of British India, c.g., in a Feudatory State, is not registered 
within the meaning of this Act. A document compulsorily registered, and 
though denied by the executant at the time of presentation for registration, 
is to be regarded as duly registered, but where a hypothecation bond was 
registered without the minor being represented, it was held not to be 
registered so far as the minor was concerned. Registration must be in 
accordance with the law, otherwise the document is not treated as 
registered ;C) but registration by an officer of property situated partly outside 
his jurisdiction is not invalid.* 2) But where the whole of the property is 
situate outside the jurisdiction of the Registering officer its registration is 
of no effect/ 1 2 3 ) and the Civil Court can refuse to receive it in evidence/ 4 ) 
The Court is entitled to go behind a certificate of Registration and where it 
finds that a document has been registered by an officer who had no jurisdic¬ 
tion to register it, the Court will refuse to receive it in evidence on the 
ground that it is not duly registered/ 5 ) So where the registration of a 
document has been compassed by fraud as by giving false or incorrect descrip¬ 
tion of the property in respect of matters which from their nature it lies 
upon the party registering the document to state, being especially within 
his knowledge, registration would be invalidated, if the misdescription affects 
the jurisdiction or identification of the property/ 6 ) 

83. Registration Acts.—The first Registration Act or rather two Acts 
for India were passed in 1843/ 7 > which, however, provided only for optional 
registration/®) They were both repealed, in 1864/ 9 ) by a subsequent Act 
called the Registration of Assurances Act, and which in its turn was 
superseded by an Act enacted two years later/ 10 ) Anothtr Act passed in 
1868/ U > repealed the one previously in force. Again, in 1871, still another 
Act* 12 ) was brought into existence repealing the Acts before then in force and 
sweeping away a part* 13 ) of the Registration Act of I860, which described the 
procedure relating to the registration of memoranda of decrees and orders 
affecting immoveable property. It effected a still greater change in doing 
away with the provisions, contained in sections 52—55 of the said Act. 
enjoining special registration of obligations of payment of money, and 
their summary enforcement; and which had marked a peculiar feature in 
the then Registration Law. The Act passed in 1877 merely consolidated 
the previous°Act. And though amended from time to time/ 14 ) it has been 
substantially re-enacted as the present law/ 15 )_ 


(1) Mohammed v. Raja Pertab, 5 N. W. 
P.H.C.R., 91 : Shanker v. Jograj Singh, 
5 A. 599. 

(2) Mohammed v. Raja Pertab, 5 N.W.P. 
H.C.R., 91;Raw Coomar v. Khuda Newaz ,7 
C. L. R., 223 ; Har Sahai v. Chunni Kuar, 
4 A. 14 ; Sheo Shanker v. Hirdei / Narain , 
G C. 29 ; BLvhunath v. Kalliani Bai , W. N. 
[1882], 175, but contra Beni Madhub v. 
Khalir Mondu! $ 14 C. 449 ; Baijnath v. 
Sheo Sahay , 18 C. 55G, F.B. 

(3) Baijnath v. Sheo Sahay, 18 C. 556* 
F.B. 

(4) Beni Madhab v. Khatir Mondul- 
14 C. 449. 

(5) Beni Madhab v. Khatir Mondal, 
14 C. 449 ; .Joginee v. Bhoot Nath, 29 C. 
654; Daji v. Moreshwar N.L.R., 112. 

(6) Baijnath v. Sheo Sahay, 18 C. 556. 

(7) Acts I and XIX of 1843. 


(8) S. 3, Act XIX of 1843. provided 

“ And it is hereby declared and enacted, 
that no conveyance or other instrument 
affecting title to land, or any interest in 
the same, whether made before or after 
the said first day of May last past, other 
than such deeds or certificates as afore¬ 
said are or shall be in any respect void 
for want of registration, any Act. Refla¬ 
tion or law to the country notwithstanding. 

(9) Act XVI of 1864.’ 

f 10) Act XX of 1866. 

(11) Act XXVII of 1868. 

(12) Act VIII of 1871. 

(13) Part VIII of Act XX of 1866.^ 

(14) Amended by Acts XII of 1879, XIX 
of 1883 (Land Improvement Loans), VII 
of 1886, VII of 18S8. XIII of 1889 (Can¬ 
tonments), XII of 1891 and Act XVII of 
1899. 

(If) Act XVI of 1908. 
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the accessory to it ”(?> tft the l P ri “ ci P« 1 thing hv taking away 

of a building.(2? ' 1 ttached includes the doors and windows shutters 

Cl j USG dcdnes '\' hat terms ma 3' be deemed to be “ attached 

K® s Pf akll ?g> th ^ clause is a proviso explanatory of the 

terms as used in the definition of immoveable property \ s a rule wlnt 

- affix t d * * h ? SO 3 i l * becomes, in the contemplation of law a part of 
it and is subjected to the same rights of property as the soil itself The 
clause divides “ attached ” things into three classes nnmd L\lL ♦»* 

H e f earfch (§§ < b > thin gs that are h»bc<lil<'J { \ 5 90-92) 

and t lat are attac ^ ed J° ' vIla t is so imbedded such as trade-fixtures 

™^hmery pernmnenUy fixed to the land whether for the purpose of 
tiade or the better enjoyment of the land itself* 4 5 ) (§§ 93 _Q 8 ) 

86 . Trees and shrubs being rooted in the earth are .loomed to be 
(1) Hooted. attached thereto, and so long as they are so attached they 
+ v r „ , , a r e immoveable property, and form part of the soil to which 

a ^ed,(5)but they lose their character immediately on sevemnee W 

Sth the land ° Ut tl,ey P rima f aeie U > »>c taken as passing 

^ras.’y.'Ssr 

■sought^tolT 8 f t0 the 1 tnbe nnd the i ud g men t‘Creditor of the mutwH 

hilrl th?t oHh Ch ^ n<3er Z 1 njoney-decree against the mnUntli, it was 

held, that although the judgmenWlebtor’s predecessor planted the trees whilo 

a t ag L nS m 'T- aV " npnrt fr ?i n the , ,and he could acquire no pr^caTy in fii^ 

nhmtV^ 0 f ° mg ’ n °^. COuld any benefit which the muticali who originally 
planted the grove or his successors might have derived hv taking thf fruit 

u nabe the , m f’P Require nny right of ownership in the trees as 
against the shrine and which, until the contrary is established belonged to 
the shrine to which the land belonged.<«> Similarly a tenant planting tv * 
on his holding acquires no right to sell or otherwise dispose of them at ant 
late beyond the term of his own tenancy.* 9 ) unless hv custom or f . f n t.- t 
has acquired a greater right therein. Hence where .1 toZn^liZtX 


(1) 3 Atk., 13 per Lord Hardwick). 

(2) Peru Bepuri v. Ronuo, 11 C. 104 : 
Queen-Empress v. Sheikh Ibrahim, 13 M. 
618 ; Purshotama v. Municipal Council 
°f Bellary . 14 M. 467. 

(3) S. 3 (25), Genornl Clauses Act (X 
of 1897). 

(4) Macteod v. Kikabhoy, 3 Bom. L.R.. 
420 (430); citing Halien v. Runder, I.C.M. 
and R., 260 ; Lee v. Oaskell . L. R., 1 Q.B. 
D., 700 (in the case miscited); see Elwes v. 
Maw, 3 Hast., 53 ; Wake v. Hall, 8 App. 
"Cas., 195 (210); Ex parte Astburry, L. R., 
4 Ch.. 030. 

(5) Muhammad v. Lante Ram, 23 A. 


291, F.B. ; Harbann Lai v The 

if V\e st A ;v x n!. 

Llewellin, 37 Ch. D.. 324. ’ ' ’ R 

'JWP^hTrT,'' 2 

K.;ho r ', 24 A. 294. A, s . ,«* ^ 

(8) Nurhibi v. Maqanlnl, 10 R 

(9) Imdad Khan v. 10 4 ^*50 . 

Kawnsalut v. GW, Knar. 21 4 ij? ! 
• 7 " w * # v. SAco At/W. 23 -\ 91 . \r , : 
chandra v. /?«», Lai, 22 C. 742 . * Ar ^ ar ‘ 
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trees standing on the land he holds for a term, the hypothecation is only 
valid for the term of his tenancy, and would cease to be enforceable with 
the cessation of his tenancy and his ejectment* 1 2 3 4 * ) 'frees and shrubs being 
attached to the soil pass by a conveyance without express mention.***) -but 
should the\ be reserved and excepted out ot the conveyance, they will oe 
deemed to have been severed in contemplation ofhjw from the soil, an 
would then cease to ho immoveable property.*^g££rf^rly where trees alone 
are transferred they are deemed to have been detached from the earth and 
are moveable propertv*>^ut a yaddast entitling the grantee to . cut and 
oniov the trees. &c., ahd the grass, korai, green nuts, &c., from this day till 
the close of Fasli 1304 ” is not a mere lease to existing things , but also to 
what might grow on the ground within the period named, that is, to an 
interest in immoveable property which would require registration* : > inas¬ 
much as it was contemplated that the purchaser should derive a benefit from 
the further growth of the thing sold, from further vegetation and from the 
nutriment to be afforded by the land.”* 6 ) On a similar principle a document 
creating a right of use over growing trees for a term of years creates an 
interest in land and not only in the “ forest produce ” which it }° 

lease.* 7 ) But the hypothecation of an existing sugarcane crop, though the 
property was described as “ khet-naishakar ( a field of sugarcane. ) was 
held to be a mortgage of moveables, the word 4 4 khet-naishakar being on y 
descriptive of the extent of the interest conveyed.* 8 ) Such mortgages must, 
however, he distinguished from those which relate to future property, as 
future indigo crops that may be grown upon the mortgagor’s land, which is 
in effect no more than an agreement to mortgage moveable property that 
may come into existence in future, for which there is at present no legisla¬ 
tive recognition although the Courts have always enforced such agreements 
if not otherwise invalid.* 9 ) 

87. A distinction must be drawn between trees and shrubs and emble¬ 

ments or vegetable products as are the annual results of 
Emblements. agricultural labour. Emblements or the annual crops 
comprise not only corn and gram sown, but also roots planted and other 
annual artificial products of the land, but they do not comprise fruit trees, 
such as panmala and figs which pass with the land.* 10 ) Thbse products are 
never considered as part of immoveable property. But on the other hand, 
thev belong to the tenant who has grown them, and which he is allowed 
to gather and take away even on ejectment.* 11 ) 

88 . The term tree appears to contemplate trees of mature growth, and 

so does the word “ shrubs ” as used in ordinary parlance. 

Shrubs. But ^ oes the clause comprehend immature and growing 

trees and shrubs, or plants however small, as for example seedling in a 


(1) Ajudhia Noth v. Sitnl, 3 A. 507 : 
Ram Baron v. Salig Ram, 2 A. 8>’6 : Mt. 
Pearun v. Ram Narain, 1 X.W.P., H.C.R.. 
213. 

(2) Wills, P. P. (15th Ed.), 133. 

(3) Harlakenden's case, 4 Rep., 63 (5). 

(4) Marshall v. Oreen, 1 C.P.D., 35 : 
Randthat v. Vasudeo, (1886) R. P. J., 130; 
Choudhry v. Dhandoo, 3 Agra. 157. 

(r>) Seeni Chettiar v. Santhanathan, 20 
M. 58, F.B.,; following Sukn/ Kurdeppa v. 
Ooondakull, 6 M. H. C. R., 71 ; Marshall v. 
Oreen, 1 P. P. !)•, 35. 

(6) Marshall vG. C reen, 1 • P. D., 35. 


(7) Reference under s. 30 of Madras 
Forest Act, 12 M. 203, F. B. 

(8) Kalka Prasad v. Chandan Singh, 

10 A - 20 - . r 

(9) Misri Lai v. Mozhar Hossain, 13 C. 

262 ; Lola Tilokdhari v. Furlong, 2 B. L. R-. 
230. 

(10) Dowlairam v. Otdabchand, [1885] 

B.P.J., 151. _ t> 

(11) S. 108 (i) post ; Graves v. Weld,J> V- 

<fc Ad., 105 ; 39 R. R., 418 ; Murtaza Khan 
v. Gajraj Singh, 14 C. P. L R-, : follow¬ 

ing Evans v. Roberts, 29 R. R-, 421. 
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nursery. The law on the subject was explained by Sir Vaughan Williams in 
a case to which reference has already been made elsewhere (§75) and the 
test there laid down should furnish a fair working rule for distinguishing the 
two classes of property. 

89. It would thus appear that in a sale of crops, or trees or other 
matters existing in a growing state in tlw land, the question whether the 
interest conveyed is or is not an interest in land depends upon the nature of 
the agreement between the parties and the rights which such an agreement 
may give/ 1 2 ) £?he sole test in such cases is that of intention/^j^Vhere tin- 
purchaser is to derive no benefit from the soil but is only to remove, as soon 
as possible, so much timber which happened to be affixed to the land at tin- 
time, it cannot be said that any interest in the land was intended to In- 
conveyed. On the other hand, if the contract be for the sale of. say, a young 
plantation of some rapidly-growing timber, which was not to be cut down 
the case would obviously be otherwise/ 3 4 ) 


90. The next clause is the authoritative rendering of the legal maxim 


(2) Imbedded. 

discussed. 


o hi uc quod solo inu’dificalur solo red/// 1 ) which is how¬ 
ever a specific variation of the general maxim before 


In discussing the questions falling within the ambit of the maxim 
several points call for discussion, but of which it- takes no note. A build¬ 
ing or erection may be put up by a person who may he, as regards the 
land, a mere trespasser, «or a tenant. A trespasser may again build 
innocently or believing that the owner would compensate him for it, or he 
may knowingly erect it in the hope of remaining undisturbed in possession, 
or perhaps to make it costly for the owner to secure eviction. In the case 
of a trespasser there can be no doubt but that his erection would be 
regarded as an accretion to the land. But should the trespasser have 
acted innocently it is possible to conceive of a case when he may have to 
be placed upon terms/ 5 ) 

91. Taking now the other case, namely, where the building has been 
made by a tenant/awfully in possession of the premises, the question is one 
the answer to which must depend upon at least the following consideration : 

(i) the nature of the erection made, whether it is permanently fixed 
to the soil or not; («) whether its. removal can be effected without prejudice 
to the soil; in other words, would the injury caused by its removal be much 
greater to the landlord than the benefit from the materials when removed 
is to the tenant; and (in) whether the building was subservient to some 
purposes of trade. Then again, it is conceivable that the question may 
arise between three classes of persons: (i) between different representatives 
of the same owner of inheritance, viz., between his heir and executor; 

between the executors and the remainderman or reversioner/ 6 ) 
(Hi) between landlord and tenant. In the first case, i.e., as between heir 


(1) Smith v. Surman, 9 B. & C., 561. 

(2) Cf. per Grove, J., in Marshall v. 
Green, L. R., I.C.P.D., 36 (44). 

(3) Ibid. 

(4) “ All that is built on the soil follows 

(or belongs to) the soil.” The General 

rule is explainer! in notes to Elwes v. Maive, 


2 Sm. L. C. (7th Ed.), 185 ; 3 East, 38. But 
this maxim has but a limited application 
in this country— Chaturbhuj v. Bennett , 
29 B. 323. 

(5) See s. 51 and the commentary thereon. 

(0) In England this may be in the case of 
a tenant for life or in tail. 
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and executor the rule obtains with the most rigour in favour of the 
inheritance, and against right to disannex therefrom, and to consider as a 
permanent chattel anything which has been affixed thereto. In the second 
case the right, to fixtures is considered more favourably for executors than 
in the preceding case between heir and executor. In the third case, how¬ 
ever, the greatest latitude and indulgence has always been allowed in favour 
of the claim to having any particular articles considered as personal chattels- 
as against the claim of the landlord.< a) 

92. This clause only defines what erections are to be regarded as 
forming part of the property to which they have been affixed. The question 
as to what things must be regarded as sufficienly imbedded in the soil so 
as to become a part thereof is one which is not free from difficulty. As 
Blackburn, J., observed: “ it is a question which must depend upon the 
circumstances of each case and mainly on two circumstances, as indicating 
the intention, viz., the degree of annexation and the object of annexa¬ 
tion. But the second consideration is obviously subservient to the 
first, for if the fixture be sufficiently annexed to the freehold it 
would pass with it with whatever object it may have been annexed. A 
spinning mill, a part of which had been fixed by means of screws and 
the rest being sunk into the stone flooring and secured by molten lead 
was thus held to be at law distrainable for rent.( 3 > But the purpose of 
annexation may rebut the presumption to be drawn from the degree of 
annexation. 


93. Besides the erections imbedded in the earth the clause would 

not exclude other fixtures such as machinery and the 
Incidental Fix- i )U ii ( \i ng accessory thereto, being erected to cover and 
tures * protect it.< 4 > With regard to buildings and trade-fixtures 

t he oeneral rule is that, whatever has been annexed to the land for the 
purpose of its better enjoyment, the intention must clearly be presumed to 
be to annex the erection to the property in the land, but the nature of the 
annexation may be such as to shew that the intention was to annex it only 
temporarily, in which case it may be detached and removed from the 
corpus .< 5 > The question, again, is a question of intention, ( 6 > but the degree 
and nature of the annexation is an important element for consideration; 
for where a chattel is so annexed that it cannot be removed without great 
damage to the land, it affords a strong ground for thinking that it was 
intended to be annexed in perpetuity to the land. Of course,no such pre¬ 
sumption is possible where the value of the fixture is far in excess of the 
land upon which it was erected or where by custom or contract a different 

intention is indicated. 

The question whether a trade-fixture is severable or not depends not 
only upon its nature, degree and the mode of attachment, but also the 
circumstances under which it was attached, the purpose to be served, ana 


(1) Herlakendens case, 4 Co. Rep., 
64; Cooke v. Humphrey, Moore, 177; 
Lord Darby v. Asquith, Hole, 234 ; cited in 
Elwes v. Mawe, 3 East, 61, 6 R. R., 523 
(534) ; D' Eyncourt v. Gregory, L.R., 3 Eq., 

382. 

(2) Holland v. Hodgson , L. R.» 7 C. P., 
328 (334)* 

(3) Hellawell v. Eastu-ood, L. R., G Ex., 
295. 


(4) See per Lord Fitzgerald in Wake v. 
Hall, 8 App. Cas., 195 (216); o. a. from 
Wake v. Hall, 7. Q. B. D., 295. 

(5) Per Lord Blackburn in Wake v. Hall, 
8 App. Cas., 195 (201) ; o. a. from Wake v. 
Hall, 7 Q. B. D., 295. 

(6) Lancaster v. Eve, L. R., 3 Ex., 257 
(260). The intention may be rebutted by 
circumstances pointing to the contrary ib., 
p. 260. 
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last but not least, the position of the rival claimants to the things in 
dispute.W The question of chattel or fixture would appear to be a question 
of law.< 1 2 ) 


94. With regard to permanent fixtures the law appears clearly to be 

Trade-fixtures that they must be deemed to be added to the principal 

from which they may not be removed.< 3 > But this rule 
receives a liberal construction in the case of trade-fixtures, the increasing 
cost and importance of which is forcing a number of exceptions to the rule 
so as almost to circumvent it. Thus, it has been held, that if a lessee for 
years make a furnace fixed with mortar for his advantage, or a dyer make 
his vats or vessels, he mav remove thci i, but if he suffer them to be fixed 

to the earth after the term, they then belong to the lessor.( 4 5 > So where a 

fire-engine was erected to work a colliery,or a cyder mill to make 
cyder/ 6 ) the machineries were regarded as accessories to the carrying on 
of the trade. A colliery is not only an enjoyment of the estate, but in 
part carrying on. a trade. 


95. On a somewhat similar principle matters of ornament, as orna¬ 
mental marble chimney pieces, pier glasses, hangings, 
mSt UTeS ,<>r ° rna ' wmnacot fixed only by screws, and the like have been 

allowed to be carried away by the outgoing tenant as chat¬ 
tels of a personal nature/ 7 ) But where the mortgagor of a house, subse¬ 
quently to the mortgage, removed the ordinary fixed grates from various 
rooms in the house and substituted for them “ dog grates,” which were of 
considerable weight, but were not physically attached to the structure of 
the house in any way, it was held that under the circumstances the true 
inference was that the mortgagor placed the dog-grates in the house with 
the object of improving the inheritance, and that they were therefore 
fixtures which passed to the mortgagee.< 8 ) On the other hand, tapestries 
affixed by a tenant for life to the walls of a house for the purpose of orna¬ 
ment and the better enjoyment of them are, as against the remainderman, 
removable by the tenant, or by his executor after his death, even though 
they may have been fixed never so permanently to the freeholds/ 9 ) 
Gardeners and nurserymen erecting green-houses or hot-houses and planting 
trees are entitled to disannex the structures made and even the trees 
planted by them/ 10 ) In one case machines were supplied by the owner of 
them to the lessee of a factory upon the hire-purchase system, on condition 
that they were to remain the property of the owner till they had been 
wholly paid for, and that upon default in payment the owner was to have 
power to determine the hiring and remove the machines. They were affixed, 
as the owner knew, to concrete beds in the floor of the factory by bolts or 
nuts, and could have been removed without injury to the building or the 
beds. The lessee made default in payment, and the owner brought an 


(1) Reynolds v. Ashby dc Son, [1904] A.C. 
460. (474) 

(2) Per Lord James in Reynolds v. Ashby 
dc Son, [1904] A. C., 466 (471). 

(3) Buckland v. Butterfield, 2 Brod. & 
Bing.. 54 ; Wake v. Hall, L. R., 8 App. Cos., 
195 (209). 

(4) Year Book. 20 Hen. VII, 13, a dz b, 
Poole’s enso Salk., 3G8. 

(5) Lawton v. Lawton, 3 Atk., 13 ; Lord 

Dudley v. Lord Ward Ambler, 113 ; Lawton 

v. Salmon.' 1 H. Black, 259, 2 R R., 764. 

3 


(6) Per Lord Hardwicke in Lord Dudley 
v. Lord Ward Ambler, 113. 

(7) Beck v. Rebow , 1 P. Wins., 94 ; Ex- 
parte Quincey, 1 Atk., 477 ; Lawton v. 
Lawton, 3 Atk., 13. 

(8) Monti v. Barnes, L. R. [1901], 1 Q.B., 
205. 

(9) In re De Falbe, [1901] 1 Ch., 523. 
Leiqh v. Taylor, [1902] A. C.. 157. 

(10) Pent mi v. Robert, 2 East., 88 ; Dean 
v. Allalley, Esprin, N. P. C., 11. 
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.action to recover the machines or their value from a mortgagee of the 
premises who had taken possession. It was held that the machines had 
been so affixed as to pass by the mortgage to the mortgagee.B) So where 
the Proprietors of a cinema had mortgaged the cinema hall with its fixtures 
and appurtenances, it was held that the security included the chairs 
attached to the floor/ 1 2 ) 

96. Trade-fixtures, and fixtures for ornament and convenience may then 
be regarded as the two exceptions to the general rule as to annexations. 
In England a third exception is admitted under certain restrictions by the 
statute relating to landlord and tenant.< 3 > But to these must be added two 
other exceptions, namely, (i) cases of express stipulation or necessary 
implication, and (ii) custom. All these will have to be considered when 
discussing the law of landlord and tenant.< 4 5 * > 

97. The third clause seems immediately to exclude things attached 

to houses and walls, such as window blinds,window 
10 sashes,<») shutters, fastenings, hangings, tapestry and pier 
1 ^ ’ glasses, whether nailed or not/ 7 ) beds fastened to the walls 

or ceilings/ 8 ) fixed tables, water tubes, cupboards, book cases screwed to 
the walls/' 9 ) clock-cases, iron ovens, grates, ranges, and stoves, although 
fixed in brick work, iron back to chimneys/ 10 ) pumps and all articles ot 
domestic utility or convenience, which, b eing no * annexed for the permanent 
beneficial enjoyment of that to which they are attached, are considered ns 
forming no part of the house or building to which they may have been 
annexed. The clause here closely follows the modern English rule which 
makes a similar exception in favour of things not permanently annexed to 
the freehold, which the outgoing tenant is allowed to take away. But a 
verandah , the lower part of which is supported on posts fixed to the ground 
falls into a different category.< u ) Similarly, doors and windows being per¬ 
manently attached to houses and being necessary for their permanent bene¬ 
ficial enjoyment could not be detached from the houses of which they form a 
part/ 12 ) Indeed anything that is affixed to walls or buildings for their 
permanent beneficial enjoyment, such as doors and windows, bars and locks, 
are things " attached.” Mere juxtaposition, however, is not within the 
term, c.</., a granary erected on straddles is not for the present purpose 
attached to the land/ 13 ) So a shed which was not attached, but which 
simply rested by its own weight on the foundation prepared for it, and the 
roof of which was connected with the wall of the main building by a dam- 
mered canvas was held not to be a fixture/ 14 ) So Lord Blackburn observed: 

_" Whenever the chattels have been annexed to the land for the purpose 

of better enioying the land itself, the intention must clearly be presumed 
to be to annex the property jn the chattels to the property in the land, 
but the nature of the annexation may be such as to shew that the inten- 


(1) Reynolds v. Ashby & Sons, [1903] 1 
K. B., 87 O.A., [1904] A. C., 466. 

(2) Vaudeville Electric Cinema Muriset 
(1924), 2 ch. 74. 

(3) Landlord and Tonant Act, 1861 (14 
and 15 Viet., c. 25, s. 3) ; Agricultural Hold¬ 
ings Act, 1883 (46 and 47 Viet., c. 61, s. 34). 

(4) R. 108 Pa t. 

(5) Amos & F., 110. 326, 371, Wood, L. 

& T. (16th Ed.), 670. 

(Q) Rex v. Hedges, 2 East, P. C., 590n. 


(7) Buckland v. Butterfield, 22 R. R*» 

649. , _ 

( s> ) Ex parte Quineey, 1 Atk.. 4/7. 

(9) Rex v. St. Dtmslnn, 4 B. & C., 68b.. 

(10) Harvey v. Harvey, 2 Stra., 1141. 

(11) Penry v. Brown, 2 Stark, 403, 2 V 

R. R., 705. ' 

(12) See s. 8, Comm. 

(13) Wiltshear v. Cottrell, 1 E & B., 674. 

(14) Chaturbhuj v. Bennett, 29 B. 326, 
331, 343. 
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tion was fco annex them only temporarily;* 1 ) and there are cases deciding’ * r- / 
that, some chattels so annexed to the land as to be, whilst not severed 
from‘it, part of the land, are removable by the executor as between him 

and the heir.The degree and nature of the annexation is an important 

element for consideration; for where a chattel is so annexed that it cannot 
be removed without great damage to thp land it affords a strong ground 
for thinking that it was intended to be annexed in perpetuity to the land; 
and as Lord Hardwicke said .in Lawton v Lawton ,< 2 > ‘ you shall not destroy 
the principal thing by taking away the accessory to it,’ and therefore I 
think, even if the property in the chattel was not intended to be attached 
to the property in the land, the amount of damage that would be done to 
the land by removing it, may be so great as to prevent the removal.' Hut 
in the case now before the House, it is, I think, impossible to hold that 
the amount of this disturbance is so great as to amount to a destruction 
of the land, or to shew that the property in the materials must have been 
intended to be irrevocably annexed to the soil.”* 3 ) The maxim is regarded 
in England as one of universal application.* 4 ) No doubt it is expressed in 
general terms and without qualifications; but it must be taken with reference 
to what one would have said if the only cases were those in which there 
could be a fixing to the freehold, viz., by a trespasser or by a tenant.* 5 ) 

98. The result of these rulings seems to be that fixtures are a part of 
the immoveable property if (i) they are for permanent enjoyment, (ii) are 
accessory thereto, and (iii) are for the beneficial enjoyment of that to which 
the fixture is attached. Machines and other trade-fixtures, therefore, do not 
come within the scope of this clause. 

99. Actionable claim. —There can be no doubt but that this clause 
has been misplaced here, and its transposition to this section has destroyed 
the symmetry of Chapter VIII, to w’hich it legitimately belongs.* 6 7 ) 

100, The definition of the term as now given was substituted * ? ) for the 
Analogo La following which was section 130:—“A claim which the 
60 W * Civil Courts recognize as affording grounds for relief is 
actionable, whether a suit for its enforcement is or is not actually pending or 
likely to become necessary.” The difficulties which this definition had given 
rise to have been set out at length in the Introduction to Chapter VIII. In 
part they have now been cleared up by the amended definition which 
excludes from its comprehension ( 1 ) a mortgage-debt, and (2) an equitable 
interest in immoveable property. A large number of cases had clustered 
round these points, which the meagre definition originally inserted in the Act 
did not help to reconc^e. It was accordingly held in some cases that the 
interests now covered by the exceptions constituted an actionable claim* 9 ) 
whereas it was laid dnwn in other cases that that could not have been the 
intention of the Legislature.* 9 ) The present definition excludes all secured 


(1) Per Lord Blackbxim in Wake v. Hall, 
8 P. C., A.C., 195 (204) ; see also Elwes v. 
Mawe, 2 Sm., L. C., 7th Ed., 185. 

'(?) 3 Atk., 15. 

(3) Wake v. Hall, 8 App. Cas., at pp. 
204 and 205 (per Blackburn, L.). 

(4) Wake v. Hall, 8 Apn. Coe. at pp. 
204 and 205 (per Lord Watson). 

(5) Ibid (per Lord Bramwell, p. 209). 

(6) See Introd., § 61. 

(7) S. 2., Transfer of Property (Amend¬ 


ment) Act (II of 1900). 

(8) Jvadeo v. Brij Bebari, 12 C. 505 ; 
Modun Mohun v. FuOarunissa, 13 C. 297 ; 
Mvchiram v. Ishan, 21 C. 568 ; Svbbammal 
v. Venkatarama, 10 M. 289 ; Bathvasami 
v. Subrnmanya 11 M. 66 ; Hakim-un-nessa 
v. Deovarnin, 13 A. 102. 

(9) Sib.'al v. Azamatvllah, 18 A. 5 • 
Moti Bam v. Jethmal, 16 A. 313. For 
other cases see Intro., Chap. VIII, voit. 
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debts from the category of a mere “ actionable claim.’’ The original defini¬ 
tion had left another point vague, for, if goods were stolen or taken by a 
trespasser, there can he no doubt but that the party aggrieved had a claim 
against the wrong-doer, which he could make good in the Civil Court; but 
would that be a suit on an actionable claim In this respect also the 

amended definition is a distinct improvement, for it enacts that the claim 
must be a claim to any debt, as distinguished from damages. 

In the English law all personal property may be either (i) in possession 
called chose in possession or <«*> in action, or chose in action. Choses in 
possession are tilings of which the owner has the present possession and 
enjoyment, and which he can deliver over to another. Rut things of which 
he had no actual possession or enjoyment, but only a right enforceable by 
suit were designated choses in action, since they could only be recovered or 
realised by an action.< 2 > Now such things must be (i) a debt, (ii) the 
benefit of a contract, or (w) damages for a wrong. All these rights would, 
according to the English law, fall within the term. But under the present 
definition cases (i) must be, and cases (ii) may be classed under the term, 
but those falling in class (iii) are clearly excluded. 


101. The term then must not be regarded as a synonym for the corre- 

sponding English phrase, even the definition of which is by 
anah>pue 8liSh no means yet settled. Thus while Blackstone defines it to 
8 be a “ bare right without any occupation or enjoyment, ” 1 2 (3) 

and thereby excludes both benefit of a contract as well as the right to sue 
for a tort-, in another place it is thus defined : “A thing in action is when 
a man hath cause or may bring an action for some duty due to him, as an 
action of debt upon an obligation, annuity or rent, action of covenant or 
ward, trespass of goods taken away, beating or such like; and because they 
are things whereof a man is not possessed, but for recovery of them is driven 
to his action, they are called things in action,” and which would include 
not only the benefit of a contract and a right to sue for a wrong, but also 
patents and copyrights. 


102. Now property of which the owner is nut of possession may be 
divided into three classes, viz.: —1. Where it is a specific thing, including 
goods purchased but not delivered. 2. Where it is a contract, not being a 
contract for the sale of goods, or money payable otherwise than under a 
contract. 3. Patent, copyrights and trade-marks. 


103. Property comprised in the first class should be distinguished from 
that included in the two remaining classes, because it is possible for the owner 
to obtain actual possession of it, which is not possible in the two other cases. 
Indeed, the right which the owner has in property of the first kind caD 
scarcely be called an actionable claim, and the amended definition distinctly 
excludes such propertv from its category, although it would fall within the 


(1) Palmer’s Case. 5 Rep., 24/;.; Franklin 
v. Neafe, 13 M. & XV., 481 : Duncan v. Car- 
rott , 1 C. & P., 169. 26 R. R., 629 ; Balis v. 
Thick. 9 .Tur., 304 ; Rogers v. Keunay , 
9 Q. B., 692. 

(2) Termes de la Lev, chose in action. 
2 Black, Comm.. 389. 396 ; Colonial Bank 
v. Whinney, 30 Ch. D., 261 (285). 11 App. 
Cas.. 426. 

(3) “ Property in. chattel* personal may 


he either in possession, where a man hath 
not only the right to enjoyment of the 
thing, or else it is in action, where a man 
hath a bare right without any occupation, 

2 Black Comm., 389, 396, Wills. P. P- 
Cloth Ed.), 28. 

(4) But cf, 2 Black. Comm., 396. 

(5) Termes de la Ley, S. V. Chose m 
action. 
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terms as defined by Blackstone. In modem English law, however, Black- 
stone’s conception of the term is seldom found in practice, and indeed it 
may be said to have become obsolete. But the term, as now used, 
distinctly implies rights which the owner has against a person under a 
contract, or for the payment of money other than under a contract. Such 
a definition would, however, be still too wide to coincide with that adopted 
in the Act.W Erom the present state of law on the subject in England one 
is not sure of a certain guide in interpreting the term as used in the Act. 
One thing is certain that the terms of the definition definitely exclude the 
right of action for tort from its scope. 

104, What is a “ Debt."—A great deal, however, still depends upon 
what may be understood to be comprehended in the term “ debt.” a claim 
to which is an “ actionable claim.” In its primary sense a debt is a 
liquidated money obligation, which is usually recoverable by suit.( 2 > An 
action for debt is generally founded on some contract alleged to have taken 
place between the parties," or some matter of fact from which the law would 
imply a contract between them.< 3 > It is an essential feature of an action 
for debt that it should be for liquidated or certain sum of money. 44 In 
general,” says Blackstone, 44 whenever a contract is such as to give one of 
the parties a right to receive a certain and liquidated sum of money from 
the other (as in the case of a bond for payment of money, or an implied 
promise to pay for goods supplied so much as they shall hi- reasonably 
worth), a debt is then said to exist between these parties; while, on the 
other hand, if the demand be of uncertain amount, as when an action is 


(1) In his artiole on “ chose in action,” 
Sir Howard Elphinstone examines the vari¬ 
ous meanings and concludes that “chose 
in action,” according to modern usage, 
includes only money due, whether under a 
contract or not, and contracts of every na¬ 
ture except contracts for the sale of goods 
where the word ‘contract’ is used in its 
widest meaning so as to include shares 
in the companies. The phrase is never at 
the present day used in the meaning of a 
right of action in respect of a tort; and it is 
perhaps doubtful whether it includes pat¬ 
ents, copyrights and trade-mark ” (9 L.Q.R. 
311). This view was concurred in by 
Charles Sweet in 10 L.Q.R., 303 (317) :— 
“ The Chief result of this investigation is to 
confirm Sir Howard Elphinstono’s conclu¬ 
sion that ‘chose in action’ is used in at 
least two meanings, Prima facie, it 
rhoans a debt, or sum of money repayable 
under a contract. It is so used in the 
Judicature Act, and also in ordinary 
parlance. We should never think of describ¬ 
ing a transfer of stock as an assignment of a 
chose in action. In a more extended and 
technical sense, however, it includes shares 
and stocks ; it is so used in the Bankruptcy 
Act, and in the old law of husband and 
wife. In a still wider sense it includes 
many rights which the old books treated 
as choses in action or 4 things of that nature 
such as rights of action for torts, rights 
of entry, annuities, rights of presentation, 
Ac., and also (it is submitted) some rights 


of more modern origin, such as patents, 
copyrights and trade-marks. But the 
view which this article seconded was 
strenuouslv controverted by Mr. T. 
Cyprian Williams in 10 L.Q.R., 143, who 
thinks that the term “ chose in action ” 
is elliptical and is equivalent to a “ thing 
lying in action.” “ And a thing lying in 
action may, I think, be explained as a 
thing which it requires an action to re¬ 
cover or realize, if wrongfully withheld” 
(10 L.Q.R., 143). This view no doubt 
finds support in the language used in some . 
statutes and decisions. Thus such rights 
(i.e., rights of action in tort) are regarded 
as property and are so treated in the 
Bankruptcy Act of 1825 (0 Geo. IV, c. 1G, s. 
63) Per Parke, B., Blackham v. Drake, 
(1849) 2 H.L.C., 579 (625, 626). They 
have been spoken of as choses in action in 
argument in Rogers v. Spence , (1846) 12 
C. & Fin.. 700 (705), and in Re Park Gate 
Waggon Works Co., 17 Ch. D., 234, the 
right of any liquidator, creditor or contri¬ 
butory of a Company being wound up to 
proceed against any director of the Com¬ 
pany for a misfeasance was expressly held 
by the Court of Appeal to be a thing in 
action of the Company. In America the 
term was similarly used in The People v. 
Tiaga, 19 Wend., 73 (75) ; Grocer's Rank v. 
Clark, (1866) 48 Barb. 28. 

(2) Webster v. Webster, 31 Beav., 393: 
Sabju v. Noordin, 24 M. 139 (144). 

(3) 1 Ch. PI., 109. 
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brought against a bailee for injury done through his negligence to an article 
committed to his care, it is described not as a debt, but as a claim for 
damages.” 

105. Origin of Debt.— A debt may arise from any of the three species 
of contract :—(i) As in the case of a sale where the vendee has not paid the 
price agreed upon, in which case the vendor has a property in the price as a 
chose in action, by means of this contract of debt, (ii) in bailment, if the 
bailee loses or detains a sum of money bailed to him for any special purpose, 
he becomes indebted to the bailor for the same amount, upon his implied 
contract that he shall execute the trust reposed in him, or repay the money 
to the bailor. (iu) Upon hiring or borrowing, the hirer or borrower, at the 
same time that he acquires a property in the thing let, may also become in¬ 
debted to the lender, upon his contract to restore the money borrowed, to pay 
the price or premium of the loan, or the hire of the animal hired.f 1 ) 

In short, any contract whereby a determinate sum of money becomes due 
to any person, and is not paid but remains in action merely, is a contruct of 
debt. Debts are of two kinds, (i) payable at present, and (ii) payable in 
future/ 2 ) or debts (i) owing and (ii) accruing/ 3 * ) or as they are sometimes 
also described as “ (i) now due owing or (ii) payable. ”< 4) A debt of the 

bitter kind is, however, an actually existing debt and not merely a debt 

which might or might not become due/ 5 ) A debt which might or might 
not become due is not conditional or contingent but is uncertain, and is 
therefore no more than a mere expectancy or a mere right of suit which is 
not within the term. Thus, speaking of attachable debts, the Privy Council 
observed that ” the attachment must operate at the time of the attach¬ 
ment and not be anticipatory so as to fasten on some future state of pro¬ 

perty in which the suit may result. Thus, if the land of A be held by A 
subject to an option in B to take it at a definite price or sum the attach¬ 
ment must be of the land and not of the price. An existing debt, though 
payable at a future day, may be attached, whilst a salary, wages, or money 
claim accruing due may not.”* 6 ) It is a general rule that a debt which the 
debtor cannot sue for cannot be attached/ 7 * ) and hence it is clear that the 
term “ debt ” as used here bears the same meaning ns in the Code/ 8) 
Similarly, it was held that a sum of money sanctioned as a gratuity by a 
Kailway Company to one of its servants and made over to the paymaster 
for payment to him could not be attached, for as the gift was not com¬ 
pleted there was no debt due/ 9 ) 

106. Thus, a thing incapable of being estimated or valued such as 
“ all the claims of Kamnath against all his debtors ”O 0 ) cannot be assigned. 


(1) 2 Blank, Comm., 464. 

(2) “ Dehita in praesenti. solvenda in 
futuro." Per Blackburn, J.. in Tapp v. 
Jones, L. R., 10 Q. B., 591 (592). 

(3) S. 61. Common Law Procedure Act, 
1854 ; Tapp v. Jones , L. R., 10 Q. B.. 591. 
The words “ existent, accruing, conditional 
or contingent ” are intended to draw a 
similar distinction. 

(t) Subrnmaniam v. Arunachalam, 25 M. 
603 (612), P. C. 

(5) Haridas v. Baroda Kishore, 27 C. 
38 (42). 

(6) Tuffuzul Hossein v. Raghunath, MM. 

[. A., 40 ; Haridas v. Baroda Kishore , 2~ C. 

38 (42). It may be here noted that 


salaries, &c., payable in future may now 
be attached. See s. 266 ( h ) ( j ), Civil 
Procedure Code (Act XIV of 1882). Bhoy - 
rub Chunder v. Madhub Chunder, 6 C. L. R.f 
19, Beard v. Egerton, 6 M. 179. 

(7) Per Spankie and O’dfield, JJ.. in 
Banji Lai v. Col. Mercer , 7 N. W.P.H.C.R.» 
331 (333). 

(«) S. 266, Civil Procedure Code (Act 
XIV of 1882). 

(9) Jankidas v. East Indian Ry. Co., 
6 A. 634 ; citing s. 123, post, and s. 90, 
Contract Act; Muhammed v. Carlier, 6 M. 
272. 

(10) Tuffuzul Hossein v. Raghunath , 14 

M. I. A., 40. 
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But where there is a balance, though unascertained, in the hands of the- 

and assignable 66 “’suc/V'l priucipal or vendor ' is both attachable 
ana assignable. buch balance is a sum of money which the aeent is 

princbaT K! P ) S tv! t“ d e ? uit ^ to W over on demand' 8 to his 

£ P \ " fcough the re may have been no actual but only an implied 

agreement to repay such balance. ”0> The right to claim the benefit of a 
proteH ° r i‘ he P UrC ! 1 f Se of g° ods being « ■' beneficial interest in moteabk 

. become due are a debt and so is money, due for goods soId.< 3 >° 

pay 1 " B y^nST DOt ° ebtS —\ r ! d wh «* A is bound under a deed to 
paj to B a monthly maintenance allowance during the lifetime of the latter 

vh e e r re C Sfo be no . tr ~ 8fer of the allowance beforf it is actually due 
here S for a valuable consideration promised K to satisfy a decree outstand 

de g cref a « t p,^ f( ;: n ; inSteadof -f K- agree^ent dCC purchatd a ?he 

heh ti.s. H 1 » execution, and brought K's property to sale, it was 

* t th u executl ? n -purehaser had no right of suit for breach of the 
greement abovementioned.® The right or interest of the vendor of the 

the executionfri 3 ' ““ P urchi *. se - n,0,u '. v Payable on a future day, as on 
been f i m con \ e > :mce not. so long as the condition has not 

court heir , } ebt ’ , ' n 'I camiot be assigned.® Debts which the civil 
coeS’ b L , ff°V S mtended * he Clvil <=««rt in British India, does not re¬ 
definition tn f g g T nd T /° r '■r i ul,ef ' I must also be eliminated from the 
it u.I nli i !, ? decided with reference to section 206 of the Code 
i ^eld tilat debts due to a British subject by a foreign Government or 

a y dec S re S e U ® Ct Tr p e n I ot deb f t ^ VhiCl l «“ ble *> a «-hment Execution ot 

BritioL Tn r T , he P °- C \.°*. the rule ’ thafc claims over which no court in 

upon tbe f h, ‘-i • ) 1 'P n - dl , Ct, ° n ! T e not <lob t^ liable to be attached, is based 
tion- nl '^possibility of effecting attachments, and the necessary limita- 

the comftv 6< J,f° n i’ e 1 X - en , t - of , ) u " s,,ictioI > of British Courts. But should 
r„,rt;P.l tj , f < i° UI 'o of JUS P lce be b >' express agreement exchanged with anv 

beattach e d 0 TO g At S • a "YmT "' h y the (leb t should not then 

claim for • ' y I S m h “ deb ? d ° es not cease to b e an actionable 

' , , P the C,V1 courts "' ou,d recognize it as affording grounds for relief 
though they may be powerless to give it. 

1() 8. Uncertain sum —An uncertain right in unascertained property 
cannot be the subject of assignment.W Thus the assets of a judgment-debtor 
as yet unascertained, in a partnership business, which were in (he hands of 
a receiver, cannot be assigned, since, until the dissolution of the partner 
ship and the ascertainment of the share in the assets of the partners «noh 
share could not be treated as a debt.O°) The assignment to a person’ after 
contract, of the right to recover damages will not be enforced (W No 
opinion was ventured as to whether arrears of interest due on a Government 
promissory note, blank endorsed and payable to bearer under the terms of 

4 • % _ _ ~~~ * “——— ▼ . . . 


(1) Madho Da# v. Ramji, 1G A. 286 (293). 

(2) Joffer Mehar Ali v. Budge Budge Jute 
Milla Co., 33 C. 702. 

(3) Nobin v. Kenny . 5 W. R., S. C. C. 
Ref., 3. 

(*) Haridaa v. Baroda Kishore, 37 C. 38. 
(6) Sytd Mahomed v. Sheo Seerek, 
6 N. W. P., H. C. R., 96 ; foLowing Tuffu- 
*\d H ossein v. Raghunath, 14 M. I. A., 40. 
(6) Ahmaduddin v. Majlis Rai, 4 A., 


1 n( n? tU9 ?- ff' L1902 1 2 Ch.. 359. 

7 (Buimshanilal v. Bhansali, 5 13. 249 

(252). Gha ™ hamlal v. Bhansali, 5 B. 249 

or t 9) a Bel LW Tokai . v - Dat 'od Munich a 

510; explained in Madho />«„’ 
Ramji, 16 L. 286 1293). Da * V * 

(1«*) Abbott v. Abbott, 5 B I R 

(H) Forkengton v. Vagee, (]flooj 2 KB 
42/ ; see s. 6, post. 1 
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the instrument is a debt which could be attached/ 1 2 ) but apparently there 
could be no objection to its assignment. The remuneration paid to the 
shebait of a temple/ 21 or a priest at funeral ceremonies* 3 * ) cannot be classed 
as property capable of transfer. A vritti may not be sold except to a mem¬ 
ber in tin: line of succession or to a possible heir, unless there be any 
express direction of the founder, or a rule of usage to the contrary.* 41 
Indeed, in such cases alienation is always a matter of custom, which is 
allowed to override the prohibition of the Hindu texts.* 5 ) Private pen¬ 
sions/ 6 ) maintenance-allowances/ 7 ) wages of a private servant before they 
become due are not attachable and presumably not assignable/ 8 ) but the 
prospective pay of a public servant may presumably be assigned.* 9 ) 

109. Exceptions. —A secured debt is now no longer regarded as an ac¬ 
tionable claim. It is immaterial whether the debt is secured by the mortgage 
of immoveable property, or hypothecation or pledge of moveable property— 
but so long as it is secured, it is not an actionable claim. So a beneficial 
interest in moveable property in possession (actual or constructive) of the 
owner is not an actionable claim—it is ownership. But beneficial interest 
in moveable property not in the actual or constructive possession of the 
claimant is an actionable claim, since it is a right to property which may 
be asserted by a suit. Such beneficial interest may be acquired by a policy 
of insurance, stocks and shares in companies, debentures and the like. All 
such investments are actionable claims and therefore subject to the provi¬ 
sions of this Act, unless they are held subject to other special Acts. So in 
England the Bank of England refuses to recognise trusts* 10 * ) or to keep more 
than one account for the same person, and the legal title to stock thus 
belongs to the person in whose name it is for the time being entered.* 111 
The National Debts Act now prescribes its own procedure for the transfer 
of stock and elaborate provisions are similarly made for the transfer 
of Indian and Colonial stock to which it must conform. For whether a 
mortgage-debt is moveable or immoveable. See supra s. 76. 

110. Equitable choses in action. —Regarded as a source of emolument, 
a share ( e.y., in a trading Company) is a mere right to receive a certain 
share of the profits made by the Company. It is not an interest in land 
though the Company may own land.* 12 ) The nature and incidents of shares 


(1) By sack v. Batty e, 1 Tay. & Bell., 313. 

(2) Lhibo Misser v. Sriniba , 5 B. L. R. f 
617 ; Kali Chum v. Bungshee, 16 W.R., 
339 ; Mancharam v. Pranshankar, 6 B. 
300 ; Trimbak v. Narayan, 7 B. 188 ; tfara- 
eimma v. Ananthu. 4 M. 391 ; Kuppa v. 
Dorasami , 6 M. 76. 

(3) Jhummvm v. Dinonath, 16 W.R., 171. 
( ) Sitarambhat v. Sitaram , 6 B.H.C.R., 

250 : Mancharam v. Pranshankar, 6 B. 298. 

(5) Pajah Muftu Pamalinga v.Periana- 

gum, (1874) 1 I.A., 209 ; Greedharee v. 

Nvndo, 11 M. I. A., 405 ; Durga Bibhi v. 
Chanchal. 16 M. 490 ; Khetter v. Hari Das, 

17 C. 557 ; Doorganath v. Bam Chunder, 

2 C. 341 ; Kuppa v. Dorasami, 6 M. 76 ; 
Narasimma v. Anantha, 4 M. 391 ; Sadashiv 

v. Jayantibai, 8 B. 185 ; Bajaram v. Ganesh, 

23 B. 131. and tho cases therein cited. 

(fi) Tufjuzxd Hossein v. Baghunath, 14 
M. T A. .40; Bhoyrub Chunder v. Madhub 


Chunder, 6 C.L.R., 19 ; Dent v. Dent, L.R-* 
1 P. & M., 366 ; Willcock v. Terrell, L. R. 
3 Ex. D., 323. 

(7) Hari Das v. Baroda Kishore, 4 C.W. 
N., 87 ; but see Monessur v. Beer Protab, 
15 W. R., 188 ; see s. 6, post. 

(8) Ai/yavai/yar v. Virasami, 21 M. 393. 

(9) Cf. Bhoyrub Chunder v. Madhub 

Chunder, 6 C. L. R., 19 ; Beard v. Egerton, 
6 M. 179 ; but see for old law, Tejram, v. 
Kvsaji, 7 B.H.C.R., 110, contra in England, 
1 W & T., L. C. (7th Ed.), 141. . 

(10) National Debts Act. 1870 (33 & 34 
Viet., c. 71, s. 30). 

( 11 ) lb. 

(12) S. 44, Indian Companies Act (VI 
of 1882), Sparling v. Parker, 9 Beav., 450 ; 
Walker v. Milne. 4 Beav.. 507 ; Eutunstle 
v. Davis, L. R., 4 Eq., 272 ; Nanney x.Mor • 
gan, 37 Ch D., 346 (362). 



PRELIMINARY. 


73 


s. 3.] 


in the joint 6tock and incorporated companies are generally determined by 
their charters and Acts of incorporation. Similarly, shares in the companies 
registered under the Indian Companies Act are capable of being transferred 
in the manner provided by the regulations of the Company.* 1 ) Transfers are 
sometimes made by deed, sometimes by writing only and they are not general 
ly complete until registered at the office of the Company/ 2 ) Where equitable 
interests in moveables are allowed, as they still are in England, they are 
generally of the same nature as equitable estates in land. “ Thus if chattels 
personal be delivered or assigned to one, on trust for another simply, the 
former, who is the trustee, has the legal ownership. But the latter, who is 
called the cestui que trust , has the right in equity to compel the trustee to 
allow him to have the beneficial enjoyment. And in consequence of tlii c 
right he is regarded in equity as enjoying as against all persons bound by the 
trust, an interest equivalent to ownership in the chattels in question. This 
equitable interest of the cestui que trust is analogous to the legal ownership 
of the chattels, and would pass to his executor or administrator, on his 
death, as personal estate. But if the trustee should manage to dispose of 
the chattels to a bona fide purchaser for value, who had no notice of the 
trust, the latter would not be bound by the trust. And the cestui que trust 
would have no equity to recover the chattels from the purchaser so acquiring 
the legal ownership of them; and would have no remedy but to sue the 
trustee, under the equitable jurisdiction of the court, for damages for the 
breach of trust.'/ 3 ) 

111. Judgment-debt. —Judgment-debts, or, as they ore called, debts 
of record, are debts which are due by the judgment of a Court of Record. 
In England, all judgment-debts can be sued upon as creating a debt between 
the parties, whether or no the Court be a Court of Record/ 4 ) In this 
•country such debts merge into the decree* 5 ) and are only recoverable as 
provided in the Code of Civil Procedure/ 6 ) A judgment-debt may be classed 
under the term “ debt ” for the purpose of limitation/ 7 ) But it is not an 
actionable claim, though it may be validly assigned/ 8 ) and its assignment is 
governed by similar rules/ 9 ) 

112. Notice. —The comprehensive* 10 ) definition of " notice ” in this 
Amin n t section is reproduced from its definition in section 3 of the 

g ns w. j n( jj an Trust Act* 11 ) with a few verbal variations which will 
be noticed by comparing with the latter definition. 


(1) S. 44, Indian Companies Act (VI 
■of 1882). Similar provision is made in s. 
22 of the English Companies Aot, 1862 

f26 & 26 Viet., c. 89). 

(2) First Schedule, ss. 8—11, Indian Com¬ 
panies Act (VI of 1882) ; First Schedule, 
ss. 8—10, English Companies Act (25 & 26 
Viet., c. 89); Roots v. Williamson, 38 Ch. D., 
485; Moore v. North-Western Bank, [1891 
2 Ch., 599. 

'3) Will, R. P., (18th Ed.), 176, 178, 
179 Will. P. P. (16th Ed.), 26; Lewin on 
Trusts (10th Ed), 835; Davey v. Williamson, 
11898] 2 Q.B., 194. 

(4) Williams v. Jones, 13 M. & W.. 628; 

Anson, Contracts (9th Ed.), 374 ; Will.P.P. 

v 15th Ed. 194. 


(5) Periasami v. Krishna, 25 M., 431 
(442), F.B. 

(6) For judgment-debtor, see s. 2, and 
for Execution, Ch. XIX of the Code of 
Civil Procedure (Act XIV of 1882). 

(7) Rambit v. Satgur, 3 A. 247, F.B., 
Janaki v. Ohulam, 5 A. 201 ; Muhammad v. 
Payaq, 16 A. 228 ; but see Kally Prosunno 
v. Hiralal, 2 C. 468. 

(8) S. 232, Code of Civil Procedure (Act 
XIV of 1882). 

(9) The subject will be found fully dis¬ 
cussed in Ch. VIII. 

(10) Preonaih v. Ashutosh, 27 C. 358 
(361) ; Dina v. Nathu, 26 B. 358. 

(11) Act II of 1882. 
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3. A person is said to have notice of (a) fact (either) when he actually 

knows that fact, or when, but for wilful abstention from (an) inquiry (or 

search which he ought to have made), or gross negligence, he would have 

known it, or when information of the fact is given to or obtained by his 

agent, under the circumstances mentioned in the Contract Act, 1872, 
section 229.0 

The words within brackets mark the difference. Section 229 of the 
Contract Act referred to in the definition runs thus: — 

229. Any notice given to, or information obtained by, the agent, pr> 

Consequences of it be given or obtained in the course of his business 

notice given transacted by him for the principal, shall, as between the 

to agent. principal and third parties, have the same legal conse¬ 

quences as if it had been given to, or obtained by. the principal. 

Illustrations. 

{a) A is employed by II to buy from C certain goods, of which C is the apparent 
owner and buys them according'y. In the course of the treaty for the sale, A learns 
that the goods really belonged to D, but B is ignorant of that- fact. B is not entitled 
to set-off a debt owing to him from (' against the price of the goods. 

(b) A is employed by B to buy from C goods, of wh’ch C is the apparent owner. 

J was, before he was so employed, a servant of C, and then learnt that the goods really 
belonged to I), but B is ignorant of that fact. In spite of the knowledge of his agent, 
B may set-off against the price of the goods a debt owing to him fromC. 



inquiry __ _ 

which he ought to have made, or gross negligence he would have known; 
(c) or when information of the fact is given to or obtained bv his agent 
under the circumstances mentioned in the Indian Contract Act, section 229. 
The definition of the word “ notice " here correctly codifies the law which 
existed prior to the passing of the Act.(2) Thus it was held in a case decided 
m 1881,< 1 2 3 4 > that when a person is proved to have had knowledge of certain 
facts, oi to ha\e been in a position, the reasonable consequence of which 
knowledge or position would be. that he would have been led to make further 
enquiry, which would have disclosed a particular fact, the law fixes him with 
having himself had notice of that particular fact. There may be such wilful 
ne £>hg ence in abstaining from inquiry into facts which would convev actual 
notice, as may properly be held to have the consequences of notice actually 
obtained. But if there is not actual notice, and no wilful or fraudulent 
turning away from an inquiry into, and consequent knowledge of facts wh ; ch 
the circumstances would suggest to a prudent mind, then the doctrine of 
constructive notice ought not to be applied. Constructive notice mav applv 
against third persons from a neglect to call for deeds and documents of title; 
but not to the same extent where a Registration Act is in operation, as it 
would where no registration Act prevails.«> 

114. The doctrine of notice as affecting priorities is founded upon the 
Pr^nninio ru ^ e "'hich discountenances laches and fraud of all kinds, 

notice. Sl,c h its principle is widely applicable, and stated 

o 11^^ * it is an exception to the general maxim, qvi prior 

fat tempore . potior e&t jurcS 5 > Correctly understood, it is, however, rather 


(1) R. 3. Indian Trusts Act (IT of 1882). 

(2) Churaman v. Ba'li, 9 A. 591. 

(3) Doorga Narain v. Baney Madhuh . 
7 C. 199. 

(4) Doorga Narain v. Baney Madhuh. 


7 C. 199; following Agra Bank v. Barry, 
L. R., 7 H. L., 135 ; and Bamcxtorrvxr v. 
McQueen , 11 B. L. R., 53. 

(5) ‘ He who is first in point of time i» 
more powerful in law.” 




PRELIMINARY. 




au explauation than an exception to it, for the true meaning of the maxim 
is that, as between persons having only equitable interests, if such equities 
are in all other respects equal, then only would the rule apply.As was 
stated by Sir T. Plumer, M.R., “ If there appears to be, in respect of any 
circumstance independent of priority of time, a better title in the puisue 
purchaser to call for the legal estate, than in the purchaser who precedes 
him in date, the case ceases to be a balance of equal equities, and the pre¬ 
ference which, priority of date might otherwise have given, is done away 
with and counteracted. ”< 1 2 3 4 * > The ground of the doctrine was again plainly 
thus stated by Lord Hardwicke:—“ That the taking of a legal estate, after 
notice of a prior right, makes a person a mala fide purchaser, and not that 
he is not a purchaser for a valuable consideration in every respect. This 
is a species of fraud and dolus malus itself; for he knew the first purchaser 
had the clear right of the estate; and after knowing that, he takes away 
the right of another person by getting the legal title. Even a registered 
conveyance may be postponed to an unregistered conveyance, if the former 
had been executed after notice of the latter, and the dominant policy of 
the law in thus overriding the policy of registration is to prevent fraud, 
although it has been doubted whether the question of notice is wisely allowed 
to be agitated as against a party who has taken under a duly registered 
conveyance.The Law of Notice mav then be regarded as involved in the 
Law of Fraud, and as such it plays an important part in the Law of 
Transfer where conflicting and inconsistent rights are successively created 
over the same property; and sometimes when the opposing rights are evenly 
balanced, the question of notice may alone be resorted to in order to deter¬ 
mine the merits of the rival claimants. 

115. With regard to the knowledge of the agent imputed to the prin¬ 
cipal, the principle is declaratory of a general principle of law which was 
thus expounded by the Privy Council. “ That principle,” they said, “ is 
in an especial sense applicable to legal proceedings which are usually con¬ 
ducted through an agent, and it would be impossible to conduct such busi¬ 
ness as it would lead to grave inconvenience and injust'ce if it were 
required to prove afterwards that the client had personal knowledge of the 
contents of the pleadings, or of some document, in suit, or of the general 
nature of the claim made against him. It is not a mere question of con¬ 
structive notice or inference of fact but a rule o? law which imputes the 
knowledge of the agent to the principal, or (in other words) the agency 
extends to receiving notice on behalf of his principal of whatever is material 
to be stated in the course of the proceedings. ”( 6 > 

116. The doctrine of constructive notice onlv applies where a man is 


Limits of 
doctrine. 


guilty of gross or culpable negligence in not obtaining 
e knowledge, which it was in his power to obtain.( 7 > As such 
it may arise; first , where a man has notice of the fact of 


(1) Fire v. Fire, 2 Drew., 73 : (Jordon 
v. James. 30 Oil. D., 249 ; Notional Provin¬ 
cial Bank v. Jackson, 33 Cii. D.. 1 ; Fnrrnnd 
v. The Yorkshire Bank, 40 Ch D.. 182. 
See r. 48 post , under which the maxim 
will be found exhaustively explained. 

(2) Dearie v. Hall, 3 Russ.. 1 (21) O.A. 

3 Russ.. 59. 

(3) Le Neve v. Le Neve. 3 Atk.. 646 : 
KeUleu'ell v. Watson, 26 Ch. D., 601. 

(4) See s. 48, post ; Woman v. Dhomliba. 

4 B. 126, F. B.; Yonoraa v. Harilal, (1896) 


B.P.J.. 77K ; C'hunder Nath v. Bhairab 
Chuti/Ier. 1 C. 250 ; Chunder Kant v. Krishna 
10 C. 710; Selira v. Ounpot, (1890) P.R., 
No. 115; overruline Nizamnddin v. Akbar 
(1889) P. R. No. 143. 

(5) Per Lord Bavev n Faia Fampal 
Sinah v. Balbhaddur Sinqh. 6 C.W N 349 
(885), P.C. 

(6) Ware v. Lord Eqmont, 4 DeO.M. <fcO.; 
460 ; Hewit v. Loosemore, 9 Hare 449- 
Colyer v. Finch, 5 H.L.C., 905; cited in 
Montefiore v. Browne. 7 H.L.C., 241 (253), 
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an incumbrance, but does not make any inquiry as to its nature, and so 
does not obtain the knowledge which inquiry would have given him; or. 
secondly, where his conduct shows that he had a suspicion of the truth, 
but he wilfully avoided inquiring into it. The limits of constructive notice 
must be narrowly watched, for “ it is highly inexpedient for courts of Equity 
to extend the doctrine of constructive notice; that where a person has actual 
notice of any matter of fact, there can be no danger of doing injustice if he 
is held to be bound by all the consequences of that which he knows to exist. 
But where he has not actual notice, he ought not to be treated as if he had 
notice, unless the circumstances are such as enable the court to say, not 
only that he might have acquired, but also that he ought to have acquired, 
the knowledge with which it is sought to affect him; that he would have 
acquired it but for his gross negligence in the conduct of the business iD 
question. ”0) Constructive notice is resorted to from the necessity of find¬ 
ing a ground of preference between equities otherwise equal. It cannot 
be applied in support of a charge of direct personal fraud.( 1 2 3 > 

117. The law of constructive notice may now be said to have crystal¬ 
lized itself into well defined rules and cases, in which a party is deemed to 
be affected with notice. It is perhaps not equitable that all men should 
be measured by the uniform foot-rule of a “ prudent ” or a “ reasonable " 
man, for these qualities are by no means to be found in the same degree 
amongst all races. The backward savage who has but recently been placed 
under the protection of codified law is hardly expected to be as circumspect 
as the wary banker or a merchant living amidst legal surroundings and 
cultured associates. But at the same time law does not take note of indivi¬ 
dual peculiarities and judges all men by the same or at least similar standard. 
It* assumes that men mindful of their interests ought to be acquainted with 
those canons by which a prudent man transacts his business. Vigilantibus 
non dormientibus jura subveniunt.W But it must not be forgotten that the 
prudence of an average man is an imaginary abstraction,—a rule of the 
thumb which should not be regarded as a precise and exact measure or as 
affording an invariable and inflexible standard for judging human conduct. 

118. Actual Notice.—Actual notice may be sub-divided into two 
classes namely (1) that required to be attended by some prescribed formality 

_^_ ., .. , , , . 1 ^ way, or "to a particular person in a 

manner usually directed by law. and (2) that in which no formula or mode 

of delivery is prescribed, but yet the notice has to be an actual notice as 

contra-distinguished from a constructive notice to be presently considered. 

The quesiton of actual notice is essentially one of fact which has to be 
determined on the evidence. 

119. An. actual notice to constitute a binding notice must be definite 
information given by a person interested in the property, for it is a settled 
rule that a person is not bound to attend to vague rumours or to statements 
by mere strangers, and that a notice to be binding must proceed from some 


(1) Per Lord Cranworth in Ware v. Lord 
Eqmont, 4 DeG. M. &G.. 460 (473) ; followed 
Montefiore v. Broume, 7 H.L.C., 241 (262) ; 
Wyllie v. Pollen, 32 L.J., Ch., 782. 

(2) Wilde v. Gibson, 1 H.L.C., 605; 
reversing Gibson v. D'Este, 8 Jur., 94. 

(3) “ Laws come to the assistance of 


the vigilant, not of the sleepy.” But the 
standard of intelligence should not be fixed 
too high, 13 L.Q.R., p. 340; Adams v. 

Great, North, dec., Co., (1891] A.C., 46; 
English, dbc., Co. v. Brunton, (1892] 2 Q.B.^ 
708. 
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person interested in the property/ 1 ) To hold otherwise, a person would have 
to attend to every gossip or Hying report which may have been misleading 
or untrue. The notice, again, must be in the same transaction,< 2 > for a 
person is not bound by notice given in a previous transaction which he may 
have forgotten/ 3 ) Notice is distinct from knowledge which, however, must 
be conveyed in every notice/ 4 ) Thus, a mere assertion, that some person 
claims a title is not sufficient, but, perhaps, a general claim is not sufficient 
to affect a purchaser with notice of a deed of which lie does not- appear to 
have had knowledge/ 5 ) But. if a person knows that another has or claims 
an interest in property for which he is dealing, he is bound to inquire what 
that interest is; and, if he omits to do so, he will be bound, although the 
notice was inaccurate as to the particulars or extent of such interest/ 6 ) And 
indeed, where it is so, the person must follow up the inquiry, for an intend¬ 
ing purchaser cannot escape from liability by showing that no amount >f 
inquiry on his part would have disclosed the interest if it is proved that it 
did exist/ 7 ) And it is not necessary that the notice should name the person 
who has an interest, but only that there is a person having such an interest/ 81 
Thus where the party charged has had actual notice that the property in 
dispute was in fact charged, incumbered, or in some way affected, the 
court has thereupon bound him with constructive notice of facts and instru¬ 
ments, to a knowledge of which he would have been led by an inquiry after 
the charge, incumbrance or other circumstance affecting the property of 
which he had actual notice/ 9 ) Mere inaccuracies as to notice do not exoner¬ 
ate a person from pursuing an inquiry once taken up. Thus where the 
plaintiff, a purchaser of a legal estate, had express notice that the defendant 
obtained possession of the land bought under a deed which purported to 
convey an equitable title thereto, it was held that erroneous recitals in the 
deed as to the derivation of the equitable title actually transferred did not 
vitiate the notice or estop the defendant, and that the plaintiff was bound 
to convey the legal estate to the defendant/ 10 ) Details in a deed are not 
representations of fact on the faith of which a stranger to the deed is entitled 
to act without inquiry/ 11 ) Hence misdescription of the nature of security 
in a deed would not discharge an intended mortgagee who had actual notice 


(1) Barnhart v. Greenshields , 9 Moo. P.C., 
18 (36); Sugd. V & P. (14th Ed.), 755, but 
Dart, V.&P.,P57, says that the above state¬ 
ment is too general, for it is one thing to 
say that mere flying reports are not evidence 
and another to affirm that a purchaser can- 
notin any case be affected by a deliberate 
and particular statement of an adverse 
title unless made by a party interested. 

(2) East Grimstead’s Case, Duke, 640 ; 
Sugd. V. & P. (14th Ed.), 775. 

(3) Wildgoose v. Weyland, Goold., 147 ; 
Cornwallis’s Case, Tot., 254 : cited in Sugd. 
V. & P. (14th Ed.), 755 ; Warrick v. Warrick, 
3 Atk., 294. 

(4) Mildred v. Maspons, L.R., 8 App. 
Cas., 874 (885), but, O.A., Selbome, L.C., 
reserved his opinion, ib., p. 888. 

(5) Jolland v. Stainbridge, 3 Ves., 478 ; 

Fry v. Porter , 1 Mod., 300 ; Butchers v. 

Stapely, 1 Ves., 363 ; Nursing v. Raghoobur, 


10 C. 609, Sugd.’s V. & P., (14th Ed.), 755. 

(6) Per Couch, C. J., in Gobind Chunder 
v. Doorgapersaud, 22 W. R., 248 (252) ; 
following Gibson v. Ingo, 6 Hare, 124. 

(7) Gobind Chunder v. Doorgapersaud 
22 W.R., 248 (252). 

(8) Mildred v. Maspons, L.R., 8 App., 
Cas., 874 (885). 

(9) Per Wigram, V. C., in Jones v. Smith, 
1 Hare, 55. 

(10) Trinidad Asphalle Co. v. Cory at, 
[1896] A.C., 578. There is no distinction 
in the mofussil courts of this country 
between a legal right and an equitable right 
to property. There is but one kind of 
proprietary right not divisible into parts 
or aspects. Sedee Nazeer Ali v. Rajah 
Ojoodhya, 8 W. R., 399. 

(11) Trinidad Asphalte Co. v. Coryat, 
[1896] A. C., 587. 
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of the debt and of the trust for its discharge, from inquiring further than 
ascertaining that- there was no judgment of the nature described in the 
deed/ 1 ) 

120. But where a man buys in the face of hostile claims, he runs the 
risk of those claims eventually turning out to be well-founded, for although, 
at the time of the purchase he may have honestly believed that he could 
ignore them, he cannot afterwards set himself up as an innocent purchaser 
without notice: he must then stand or fall by the strength of his own right 
as against that of the opening claimant.< 2 * > But a mere casual conversation 
in which knowledge of an incumbrance is imparted is not notice of it unless 
the mind of the person has in some way been brought to an intelligent 
apprehension of the nature of the incumbrance which has come upon the 
property, so that a reasonable man, or any ordinary man of business would 
act upon the information and would regulate his conduct by it. In other 
words, the party imputing notice must show that the other party had 
knowledge which would operate upon the mind of any rational man, or man 
of business, and make him act with reference to the knowledge he has so 
acquired.The existence of suspicious circumstances or a general report 
are not themselves notice of the matter to which they relate.< 4 > But where 
the vendee says he has bought and the vendor is silent, it is good notice to 
a third person present/ 5 ) But notice to be binding on him must be given 
to him in the character in which such notice is intended to affect him, and 
not in any other character/ 6 ) And it must appear that the party to be 
affected with notice had the means of knowledge which are practically within 
reach, and of which a prudent man might have been expected 'to avail 
himself/ 7 ) 

121. A party cannot be affected with notice, unless it is shown that he 

Time of Nptice. knowledge of a prior interest either before the deed 

was executed/ 8 ) or before the payment of the money/ 9 ) 
or in the case of a marriage contract, at the time of the settlement/™) And 
in a plea of purchase it is a sufficient denial of notice to say that, at the 
time of the purchase he had no notice, without saying “ or any time 
before. ’Z 11 ) Where a man purchases an estate, pays part, and gives bond 
to pay the residue of the money, notice of an equitable incumbrance before 
payment of the money, though after the bond, is sufficient (™) A purchaser 
for valuable consideration without notice of any prior equity, having acci¬ 
dentally acquired the leg al esta te under a deed of which he had no notice 

(1) Monte fiore v. Browne, 7 H.L.C.. 241 
(263). This judgment of Lord Chelms¬ 
ford, L. C., probably carries the doctrine 
of constructive notice a good deal further 
than would he justified by the principle of 
notice. It has indeed been anirnarlverted 
upon by Sugden in V. & P. (14th Ed.). 770. 
who observes : “ The case shows to what 
danger a purchaser or mortgagee is ex¬ 
posed by this doctrine of constructive 
notice. I fear that if still at the bar. I 
should have thought that further inquiry 
on the part of the mortgagee was unneces¬ 
sary.” 

(2) Per Phear, J., in Sedee AH v. Rajah 

Ojoodhya, 8 W.R., 399 (408). 


(3 Per Lord Cairns. L. C.. in Lloyd v. 
Bank*, L. F.. .3 Ch.. 488 (490, 491). 

(4) West v. Reid, 2 Hare. 249; Greer - 
slade v. Dare, 20 Beav., 284 

(o) Weymouth v. Boyre, 1 Ves., J., 425. 

(6) Beiolay v. Carter, 17 W.R. (Eng.), 
30. 

(7) Broadbent v. Barlow, 30 L.J., Ch. 569' 

(8) Wifjg v. Wifjfj, 1 Atk., 384 : Fitzgerald 
v. Burk, 2 Atk., 397. 

(9) Story v. Lord Windson, 2 Atk., 630. 

(10) Davis v. Thomas. 1 L.J. (N.S.) 
Ex., 21. 

(11) Joue v. Thomas, 3 P. W., 243. 

(12) Touri'ille v. Naish, 3 P. W. f 306. 
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at the time of the purchase, is not affected with notice of anything contained 
in such deed.* 1 * A sale of the estate of an insolvent debtor, made bona fide, 
at a public auction, is not, after conveyance to the purchaser, necessarily 
voidable in equity, only because the purchaser, after the sale but before the 
conveyance, had notice of incumbrances attending the conduct of the sale 
by the assignees amounting to negligence on their part.( 2 > 


122. A notice is actual which brings the knowledge of a fact directly 

home to the party. Actual notice does not present any 
How proved. difficulty. An actual notice “ must be explicit and posi¬ 
tive, but it need not be worded with the accuracy of a plea. Notice should 
be such as the person bound by it may act upon safely.”* 3 ) Mere vague 
reports from uninterested persons or suspicion of the existence of any fact 
are not notices. The service of notice must be evidenced by the clearest 
proof, and must in all cases be, if not personal, at least such as to leave no 
doubt on the mind of the court that the notice itself must have reached 
the hands, or come to the knowledge of the person against whom it is 
proved.* 4 ) But while this may be regarded as the general rule, it is by no 
means universal, and various degrees of proof are required according to the 
object of the notice. Thus, under the several provisions of this Act, express 
notice is imperative,* 5 ) but in a Calcutta case* 6 ) decided with reference to the 
corresponding section before its amendment it was held that the object of 
such notice being the protection of the assignee, the filing of plaint in court 
is sufficient notice, since by it the mortgagor becomes aware of the assign¬ 
ment, and the transfer would accordingly come into operation on the date 
when he thus becomes aware of it. This case, it may be noted, was, 
however, decided upon the authority of an English precedent,* 7 8 ) wherein 
it was held that it is not necessary to the validity of the assignment of a 
debt as between the assignor and assignee that notice should be taken to 
the debtor.* 0 ) This and the Allahabad cases,* 9 ) however, are cases which 
turn upon the construction and object of section 131 of the Act, and can 
no longer be regarded as authoritative. Service of registered notice through 
post, where the addressee refuses it, is held to be good evidence of the ser¬ 
vice of its contents.* 10 ) Indeed, a notice properly addressed and sent by 
registered post may be presumed to have reached the addressee.* 11 ) Where 
notice has been duly served, and its contents arc afterwards sought to be 
proved against the party in possession of the original, it is incumbent upon 
him before offering secondary evidence of its contents to previously give 
notice calling for the original.* 12 ) Such notice need not be express ,* 13 ) and 
there are circumstances under which it may be altogether dispensed with.* 14 ) 


(I) Pilcher v. Rawlins, T .R., 7 C. H., 259. 

(?) Rarrell v. Dann. 2 Haro, 440. 

(а) Storv on “ nuntraot.R.” r. 1260. 

(4) Svvd Esuf AH v. Mt. Azumfonnissa, 
1864, W.R.. 49 (ner Norman, -T.): Nnren'lra 
Narain v. Dwarka Tsil. 3 C. nt n. 407. P.O. 

(5) e.g.. as. 69 (c) (1). 83, TO?. 103. 106, 
para. 2, 111 ( h) (but, rf. s. 11 ?). and 131. 

(б) Jaodeo v. Bni Behan", 12 C. 505. 

(7) RvaJl v. Rawles, 1 Ves., 348. 1 W.<3rT. 
L.C. (7t,h Ed.). 96. 

(8) 75., n. 115. 

(9) Kallca v. Chandan, 10 A. 20 (1887). 

(10) Jogendra v. Dwarkanath, 15 0. 681 


see also s. 82, C.P.C. : Rutovj' Fdulji Shel; 
v. The Collector of Tanna, 1 M.T.A., 295 ; 
Lootf AH v. Penree Mohun. 16 W. R., 223. 

(11)1 Tav. Ev., 5 179 : 1 Wicmo’-e Ev., 
8 95 ; r. 16. ill. (5) i. r. 114. ill (f\ Tndian 
Evioen^e Act, (Act. T of 1872) : In re Hickly, 
Ir. R. Eo.. 117 (127) ; Mir Tapvrah Hossain 
v. Govi Naravan, 7. CVL..T., 251. 

P2) S. 66, Tndian Evidence Act (I of 
1872) ; Him LaH v. Ganesh, 4 A. 410, P.C. 

(’3' 75. 

(14) S. 66 (1) to (6), Tndian Evidene Act 
(T of 1872). 



TRANSFER OF PROPERTY. 




123. Constructive Notice. —Constructive notice may be defined to be 
“ knowledge which the court imputes to a person from the circumstances of 
the case upon a legal presumption so strong that it cannot be allowed to be 
rebutted, that the knowledge must exist though it may not have been 
formally communicated.’’O Constructive notice is in its nature no more 
than evidence of notice, the weight of the evidence being such that- the 
court imputes to the purchaser that he had notice.Constructive notice 
may be presumed from (1) wilful abstention from inquiry, (2) gross negli¬ 
gence, (3) information given to or obtained by agent. “ The doctrine of 
constructive notice ought to be narrowly watched and not enlarged. Indeed, 
anything 4 constructive ’ ought to be narrowly watched, because it depends 
on a fiction. We are, however, hound by the authorities, and I conceive 
that when a person purchases property where a visible state of things exists, 
which could not legally exist without the property being subject to some 
burden, he is taken to have notice of the extent and nature of that burden. 
But it seems that the rule goes further, and that when a state of circum¬ 
stances exists, which is very unlikely to exist without a burden, he is affected 
with notice. The tenant cannot legally be in possession without having 
some rights, and his possession is held to give notice to a purchaser what 
those rights are."< 3 ) 


124. It has been stated before (§ 113) that notice may be either ex- 

Tf . . press or actual, or constructive or implied. Express notice 

Its true nature. * . , . . , . ,. , , K . ... 

is actual knowledge of a particular fact conveyed in writing 

or bv word of mouth. Constructive notice is on the other hand knowledge 
imputed by inference.< 4 > It may be considered to consist in those circum¬ 
stances under which the court concludes that notice must be imputed on 
grounds of public policy to an innocent person, or that the party has been 
guilty of such negligence in not availing himself of the means of acquiring 
it, as, if permitted, might he a cloak to fraud, and which therefore the com¬ 
mon interests of society require should, in its consequences, he as equivalent 
to actual notice.< 5 > As was observed by Lord Esher. M.R. :—“ The doctrine 
of constructive notice is wholly equitable; it is not known to the common 
law. There is an inference of fact known to common lawyers, which comes 
somewhat near to it. When a man has statements made to him, or has 
knowledge of facts, which do not expressly tell him of something which is 
against him, and he abstains from making further enquiry because he knows 
what the result would be—or, as the phrase is, ‘ he wilfully shuts his eyes,* 
then judges are in the habit of telling juries that they might infer that he 
did know what was against him. Tt is an inference of fact drawn because 
you cannot look into a man s mind, but you can infer from his conduct 
whether he is speaking truly or not when he says that he did not know cf 
particular facts. There is no question of constructive notice or constructive 
knowledge involved in that inference: it is actual knowledge which is 
inferred. ^ And another learned judge has verv clearly enunciated the 
principle which underlies the equitable doctrine of notice:—“ The whole 
doctrine of notice proceeds on this—where a man has created a charge affect- 


1 1 ) Heuift v. loosemore. 9 Hare, 449 
(455). 

(2) Snell’s Equity, p. 33. 

(3) Allen v. Leckham, 11 Cli. D., 790 (795. 
796). 


(4) 2 Robbie's Mortyape, p. 1305 : Hewt 
v. Loosemore. 9 TTnre. 449 (455). 

(5) Dart. V. & P. (6th Ed.). 971. 

(6) Enqlish, Sic... Investment Co. v. Brtin - 
ton, f 18921 2 Q B., 700 (707. 708). 
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ing his estate, he is not at liberty to enter into any new contract in deroga¬ 
tion of the interest which he has created. This court will not allow' him to 
do the wrong himself, nor will it suffer any third person to help him to do 
it. No one will be permitted to enter knowingly into a contract with a 
person so situated, w'hich w'ould redound to his benefit at the expense of 
the prior incumbrance. The conscience of a purchaser is affected through 
the conscience of the person through whom lie buys; that person is pre 
eluded by his previous acts from honestly entering into a contract to sell, 
and, therefore, any one who purchases with the knowledge that his vendor 
is precluded from selling, is subject to the same prohibition as the vendor 
himself. ”0) 


In English law constructive notice is said to be of 
being the notice to an agent called “ imputed notice; 
properly called “ constructive notice,” being confined 
which the courts have raised against a person from his 
from making inquiries or inspecting documents. In 
distinguished nomenclature has been sanctioned by the 
” notice ” without qualifying words, includes all species 
actual or constructive. 


two kinds, the one 
the other, more 
onlv to the notice 
wilfully abstaining 
this country one 
Act. and the term 
of notice, w'hether 


125. The doctrine of constructive notice may apply in three cases: 
(i) where the party charged has notice that the property in dispute is incum¬ 
bered, or in some way affected, in w'hich case he is deemed to have notice 
of the facts and instruments to a knowledge whereof he would have been 
led by due inquiry after the fact which he actually knows; (ii) where the 
conduct of the party charged evinces that he had a suspicion of the truth, 

and wilfully or fraudulentlv determined to avoid receiving actual notice of 
ltC3> ; (iU) 

where notice is implied from gross negligence and where the partv 
is affected by notice to agent.(*> 


126. The doctrine of constructive notice is of great intricacy and pre- 
Analogous Law. sents endless complications in practice, and for which 

reason it is not easy to formulate any general rules, 
inasmuch as the question is one of fact to be determined upon the proved 
circumstances of individual cases. But the following section of the English 
■Conveyancing Act( 5 ) may often afford valuable analogy: — 


Tact 


3. (1) A purchaser shall not be prejudicially affected by notice of anv instrument 

°r other thing unless— 


(i) It is within his own knowledge or would have 
inquiries and inspections had been made as ought reasonabl 


come to his knowledge if such 
v to have been made by him ; or 


(n) In the same transaction with respect to which a question of notice to the 
purchaser arises, it has come to the notice of Ids counsel, as such, or of his solicitor or 
agent as such, or would have come to the knowledge of the solicitor or agent, as such 
if such inquiries and inspections had been made as ought reasonably to have been made 
by the solicitor or other agent. 


(1) Per Wood. V. C., in Benham v. 
Keane, 1 ,T. & H., 702. followed in Fuz- 
ludeen v. FaJcir Mahomed, 5 C. 336 (348). 

(2) Kettlewell v. Watson, 21 Ch. T).. 
704. 

f3) Jones v. Smith, 11 L.J., (N.S.Oh.), 


33. a farmed. 12 L..T. (N.S. Oh.), 381 

(4) Le Neve v. he Neve, Amb., 436- 
Hiern v. Mill 13 Ves.. 120 ; Sheldon v Cot 
2 Eden.. 224. 

(5) 45 & 46 Viet., e. 30. 
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(2) This section shall not exempt a purchaser from any liability under, or any 
obligation to perform or observe, any covenant, condition, provision or restriction 
contained in any instrument under which his title is derived mediately or immediately 
and such liability or obligation may be enforced in the same manner and to the same 
extent as if this section had not been enacted.(1) 

It may be noted that this section is partial and was enacted only to 
restrict the tendency of the courts in certain cases to extend the doctrine.< 1 2 > 

127. The subject of constructive notice may be generally divided into 
the following heads: where it is inferred (i) from wilful abstention from 
inquiry or search for or into title-deeds and the registry; (ii) from gross 
negligence, as where an inquiry might have been pursued, but was not; 
and (iii) where notice is given to agent.< 3 * * > The English equitable doctrine 
of notice was applied to India even before its recognition by the 
Legislature. 


128. A person is deemed to have constructive notice of facts which 

he had wilfully and designedly abstained from inquiring 

tion from'inquiry 11 ' nt °, and from which the court may well infer that the 

abstention from inquiry was for the purpose of avoiding 
notice.(®> The term would appear to comprise only such abstention from 
inquiry or search as would show want of bona fidcs ,< 6 > a wilful blindness 
from which fraudulent design is not too remote. But the wilful abstention 
must be from an inquiry which one ought to have made, or in other words, 
which one was under law or dut 3 r bound to make, that is wilful omission 
of a duty, which may be evidence of fraudulent omission or gross negligence. 
“ What is wilful abstention? ” Said Bowen, L.J.,< 7 > “ Wilful is a word 
of familiar use in every branch of law, and although in some branches of 
the law it may have a special meaning, it generally, as used in courts of 
law, implies nothing blamable, but merely that the person of whose action 
or default the expression is used, is a free agent, and that what has been 
done, arises from the spontaneous action of his will. It amounts to nothing 
more than this, that he knows what he is doing, and intends to do what 
he is doing, and is a free agent. Now, if that is all you can get out of 
the analysis of these words (‘ wilful default ’) it becomes plain that to 
endeavour to classify every conceivable contingency with a view of defining 
what will be and what will not be wilful default would be idle. You can¬ 
not define the words ‘ wilful default ’ more than I have defined them.” 


Illustrative cases may, however, be useful to show in what cases the courts 
have held wilful abstention to have been proved or presumed. A letter 
forwarded by post duly registered, must be presumed to have been tendered 
to the addressee, and a person refusing it cannot afterwards plead ignorance 
of its contents, because he had wilfully abstained from receiving it and thus 
acquainting himself with its contents.* 8 * 


(1) Clauses (3) and (4) are omitted. Cl. (3) 
enacts that nothing in this section shall be 
deemed to affect any party with notice 
where he would not have been so affected 
as if the sectidn had not been enacted, and 
cl. (4) makes the operation of the section 
retrospective saving only suits pending 
at the commencement of the Act. 

(2) e. g., Hervy v. Smith. 22 Beav., 299 ; 

Miles v. Tobin , 16 W. R. (Eng.). 425 ; See 

Earl of Gainsborough v. Watcombe Co., 54 

L..T. Ch., 991. 


(3) See § 165 onwards. 

(4) Jeewanda* v. Framji . 7 B.H.C.R. 
(O.J.), 45 ; Dina v. Nathu, 26 B. 538. 

(5) Jones v. Smith, 1 Hare, 43. 

(6) Joshua v. Alliance Bank. 22 Cal.* 
105 (203) ; citing Agra Bank v. Barry, 
L.R., 7 App. Cas., 135 ; followed in Sukh- 
nandan v. Sadaram, 13 C. P.L.R., 43. 

(7) Young and Harston's Contract, 31 Ch. 
D., 168 (174). 

(8) Lootf Ali v. Pearee Mohun. 16 W.R.* 
223. 
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129. The question what inquiry a person ought to make must depend 
Possession ol upon circumstances, where, for example, mortgage l>\ 
• deposit of deeds are legal and usual, the failure of the 

mortgagee to inquire whether the title deeds had not already been pledged 
would doubtless be regarded as such abstention from the enquiry which he 
ought to have made, or such negligence as would support the imputation of 
notice of mortgage bv deposit of deeds if one existed.t 1 ) Where a party 
has notice that the deeds are in possession of a third party, he is bound 
to ascertain whether he has a charge on them and his failure to do so would 
affect him with notice of the nature and amount of the charge and claim.< 2 > 
It is well settled that a purchaser, a mortgagee or a transferee of a mort¬ 
gage will be deemed to have notice of all facts which he could have learned 
upon a proper investigation of the title under a contract containing no 
restriction of his rights in that respect. So a transferee who does not ask 
to have the title-deeds delivered/ 3 ) or, if they also relate to other property 
to have them produced/ 4 ) is deemed to have notice if they turn out to be 
m the possession of a stranger and of that stranger’s rights whatever they 
may be. Hence a purchaser who without requiring delivery or production 
of the title-deeds takes a title from a mortgagee who has deposited the 
deeds by way of sub-mortgage is affected with constructive notice of the 
sub-mortgage, and the legal estate conveyed to the purchaser is in his hands 
subject to the equitable incumbrance, and this notice will raise a trust to 
the amount of the sub-mortgage. It is immaterial whether the purchaser 
employs a solicitor or not, and whether the solicitor, if one is employed, 
informs the purchaser of the sub-mortgage or not/ 5 ) Indeed, no evidence 
will be admitted to prove that a solicitor did not in fact communicate his 
knowledge to the client/ 6 ) Similarly, if a purchaser or mortgagee, being 
informed that the title-deeds were with a creditor, failed to inquire as to 
the purpose for which he held them, he will be postponed in favour of the 
creditor should he afterwards turn out to have been an equitable 
mortgagee/ 7 ) unless he be the party’s solicitor with whom deeds are usually 
deposited for custody/ 8 ) 


130. Tf the mortgagee has made diligent inquiries as to the deeds and 
has been given a reasonable excuse for their non-production, he is not 
bound to prosecute his inquiries any further/ 9 ) And it does not matter 
that the information given was false, unless he had means of ascertaining 
the truth from other sources, as where a puisne mortgagee was informed 
that the prior mortgagee had a warrant of attorney or judgment whereas he 
had in reality a mortgage/ 10 ) So again where the mortgagor falselv 
asserted and recited in the deed that the title deeds were held by a third 
person in whose favour a prior charge had been created, whereas the mort¬ 
gagor had suppressed the title-deeds which he deposited with a subsequent 
mortgagee as security for a loan, it was held that the false recital did r.ot 


(1) Imperial Bank v. RaHeayee . 1 R- 
637 P. C.. 11923) P. C. 

(2) Hiem v. Mill, 13 Ves., 114 ; Maxfield 
v. Burton, L.R., 17 Eq.. 15. 

(3) Worthington v. Morgan, 16 Sim., 
547 ; Maxfield v. Burton, L. R., 17 Eq.. 15 ; 
Lloyds Banking Co. v. Jones, 29 Ch. D., 221. 

(4) Oliver v. Hinton, [1899] 2 Ch., 264 
(270). 

(5) Berwick ek Co., v. Price, [1905] 1 Ch., 
632. 

(6) Bradley v. Riches. 9 Ch. D., 189; 


Kettleuell v. Watson, 21 Ch. D., 605 (704— 
707) ; Bouriot v. Savaga, L. R., 2 Eq., 134 
(142) ; Berwick dc Co. v. Price. [1905] 1 Ch. 
632 (639). 

(7) Hiem v. Mill, 13 Ves., 314. 

(8) Bozon v. William • . 3 Y. & J., 150. 

(9) Colyer v. Finch. 5 H.L.C.. 905 ; 
Ratcliff v. Barnard, L.R.. 6 Ch. 652; Agra 
Bank v. Barry, L. R., 7 H.L., 135. 

(10) Broadbent v. Barlow, 3 DeG F. & J 
570 ; Ladbroke v. Lee. 4 De G. & S., 106 ;’ 
Heathorne v. Darling, 1 Moo. P.C., 5. 
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operate to give priority to the subsequent mortgagee.W A company- 

issuing debentures charging all its property, present and -future, and 
covenanting not to create any charge in priority to the debentures, after¬ 
wards mortgaged a specific fund to a third party whose solicitor knew of 
the covenant, hut was misled by the managing director of the company 
into a belief that the covenant did not affect his mortgage, and whereupon 
he did not see the form containing the covenant. On a competition between 
the mortgagee and the debenture-holder, the former was held not to have 
forfeited his priority inasmuch as he had been misled by the manager d 1 2 3 )' 
Tn all those cases it will he noticed, there was an honest desire to arrive at 
the truth, and although more diligence might have repaid inquiry, its 
absence would not visit a person with the consequence of constructive 
notice. Rut where a life-tenant represented himself to be full owner and 
conveyed his interest as such for valuable consideration the transferee will 
be affected with notice of the real interest.Similarly a lessee has 
notice of the lessor, and the sub-lessee of the immediate and original lessor 
even though the terms of their contract preclude them from calling for the 
lessor’s titled 4 > A person who has notice of claim or interest ought to 
inquire what that claim or interest is. Thus where the purchaser of property 
is informed that there are charges on the property he will be fixed with 

notice of all charges the existence of which he might have ascertained from 

inquiry.< 5 > Actual knowledge that the rents are paid by the tenants to 
some persons whose receipt is inconsistent with the title of the vendor is 
notice of that person's rights.< 6 > All these cases, however, assume that the 
party affected had knowledge of, or his attention drawn to, some specific 
circumstance which ought to have put him upon an inquiry, that, if 
prosecuted, would have led to a discovery of the prior interest or the real 
titled 7) Hence where a solicitor mortgaged property to his client and 
handed over to him a bundle of papers which he falsely represented to be- 
the title-deeds, and afterwards sold the property to another to whom he 
made over the deeds he had fraudulently withheld from the mortgagee, 
it was held that the latter could not be postponed to the purchaserd 0 ) So 

against the omission of a transferee of a mortgage to give notice to the 

mortgagor, who has. for want of such notice, dealt with the original 
mortgagee, does not prejudice the transferee’s right of foreclosured 9) * And 
generally it may be stated that the mere omission to prosecute inquiries 
to the extent to which a prudent, cautious, and wary person ordinarily 
would, is not sufficient to fix a transferee with noticed 10 ) But there should 
not be any fraudulent turning away from a knowledge of facts which the 
res (jester would suggest to a prudent mind. If there is merely want of 
caution as distinguished from fraudulent and wilful blindness, the doctrine 
could not be equitably appliedd 11 ) Cases of wilful abstention from inquiry 


(1) Frazer v. Jones, 17 L.J. Ch., 353. 

(2) English, rf- <*., Trust v. Brunton, [1892] 
2 Q.B., 700. 

(3) Jackson v. Roue, 2 S. & S., 472 (475), 
explained in Smith v. Jones, 1 Ph., 255. 

(4) Steedman v. Poole, 6 Hare, 193 ; Bank 
of Ireland v. Brookfield Linen Co., L.R., 
15 Ir., 37. 

(5) Jones v. Williams, 24 B., 47 (59). 

(6) Hunt v. Luck, [1902] 1 Ch., 429. 

(7) See per Montague Smith in Ramcoo- 

mar v. Macqueen, 18 W.R., 166, P.C. ; 11 

B.L. R., 46, P.C.; cited and approved in 


Mahomed v. Kishori Mohun, 22 C. 90^ 
(919), P.C. 

(8) Hunt v. Elmes, 2 D. F. & J.. 578 r 
Ratcliffe v. Barnard, 6 Ch., 652. 

(9) Withinglon v. Tate, 4 Ch., 288. 

(10) Dart’s V. & P. (6th Ed.), 986, 987 r 
Sugd. V. & P. (14th Ed.), 772, 775 ; Jones 
v. Smith, 1 Ph., 237 ; Agra Bank v. Barry , 
L.R., 7 H.L., 135 ; Williams v. Williams, 
17 Ch. D., 437. 

(11) Per Wigram, V. C., in Jones v- 
Smith, 1 Hare, 43 (55). 
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■or search, as such, are naturally rare, and are often treated as questions of 
fraud to which they are allied by a close affinity. 

• 131. It has been observed before ($ 130) that ordinary negligence does 

(ii) Gross negli- not d e P rive a man °* h ls priority. But both in England 
gence. and under the Act, a party is bound by the consequences 

of what is designated in law as gross negligence/ 11 and 
which, if allowed, would be a cloak to fraud/ 21 “ Negligence." said Wigram, 
V. G., as I understand the term, supposes a disregard of some fact known 
to the purchaser, which, at least indicated the existence of that fact, notice 
of which the Court imputes to the purchaser.”* 31 But gross or culpable 
negligence does not import any breach of legal duty, for a transferee of 
property is under no legal obligation to investigate his vendor's title. But 
in dealing with immoveable property, as in other matters of business, regard 
is had to the usual course of business; and a transferee who wilfully 
departs from it in order to avoid acquiring a knowledge of his transferor's 
title is not allowed to derive any advantage from his wilful ignorance of 
defects which would have come to his knowledge, if he had transacted his 
business in the ordinary wav A 1 2 3 4 5 6 ) Negligence may then be stated to be the 
omission to do something which a reasonable man, guided upon those 
considerations which ordinarily regulate the conduct of human affairs, would 
do, or doing something which a prudent and reasonable man would not do/ 51 ' 

Gross negligence ”* 61 is nowhere defined, but in section 78 “ gross 
neglect,” ” fraud ” and ” misrepresentation ” have been used as equiva¬ 
lent in their legal consequences A 7 ) In order to affect the legal relation- 
■of a person, neglect must be in the transaction itself and he the proximate 
cause of leading the party into that mistake; and also must he the neglect 
of some duty that is owing, to the person who is led into that belief, or. 
what comes to the same thing, to the general public, of whom that person 
is one, and not merely neglect of what would be prudent in respect to 
the party itself, or even if some duty owing to third persons with whom 
those seeking to set up the estoppel are not privy.< 8 * > Bv ‘‘ proximate 
cause ” is no doubt meant the real cause.* 81 Negligence operates on a 
party bv estoppel, and as such the law of negligence may be said to be 
a branch of the law of estoppel that whenever one of two innocent parties 
must suffer by the act of a third person, he who has enabled such person 
to occasion the loss must- sustain it/ 10 ) Loss may he occasioned by some 
act, conduct, or default* 111 of a party, but it must he in the very transaction 
in question/ 121 But it is not necessary that it should he designed, and 


(1) “Crassa Negligentia ,” Jines v. Smith, 

I Hare, 43. 

(2) Jones v. Smith, 1 Ph. t 255. 

(3) West v. Reid, 2 Hare. 257 (259). 

(4) Ware v. Lord Egmont, 4 DeM. & O., 
460 (473) ; Bailey v. Barnes, (1894] 1 Ch., 
26 (35). 

(5) Blyth v. Birmingham Waterwards Cq., 

II Ex., p. 784. 

(6) For more particular information see 
s. 78, post. 

(7) Shan Moun Mull v. Madras Building 
Company, 15 M. 268. 

(8) Per Blackburn, J., in Swan v. North 
British Australasian Co., 32 L.J. Ex., 277 ; 

cited by Lord Coleridge, C. J., in Arnold v. 

Cheque, Bank, 1 C. P. D., 578. (687, 588); 
following Young v. Orote, 4 Bing., 253 ; 


Ingham v. Primrose , 7 C. B. (N.R.). p. 82 ; 
distinguishing Roberts v . Tucker, 16 Q.B., 
560 ; Bank of Ireland v. Trustees of Evans's 
Charities, 5 H. L.C., 389: contra in Young 
v. Grote, 4 Bing., 254, “ the fount of bad 
argument” was practically overruled in 
Scolfield v. Earl of Loudest orounh. (18951 1 
Q.B., 543 O.A. (1896]. 522 ; Morrison v. 
Verschoyle, 6 C.W.N., 429 (448) : Svami 
Naidu v. Subramania, 2 M.H.C.B.. 158. 

(9) Seton v. Lafone. 19 Q.B.D.. 68 (71). 

(10) IAkbarrow v. Mason. 2 T.B.. 70. 

(11) Freeman v. Cooke. 2 Ex.. 654. 

(12) Suan v. North British Australasian 
Co.. 32 L.J. Ex.. 277 ; Bank of Ireland v. 
Evans Charities, 5 H. L.O., 389; explained: 
Arnold v. Cheqve 1lank. L. R # , 1 C. P. D 
678. 
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indeed the person charged may be perfectly innocent. In ordinary cases 
the element of fraud does not exist in the composition of gross negligence, 
but in extreme cases ( craxsa negligentta) the court might treat it as evidence 
of fraud, impute a fraudulent motive to it, and visit it with the consequence 
of fraud, though here too, morally speaking, the party charged might 
be perfectly innocent.^ If a man in the course of business volunteers 
to make a statement on which it is probable that in the course of business 
another will act. there is a duty which arises towards the person to whom 
he makes that statement. There is clearly a duty not to state a thing 
which is false to his knowledge, and further than that, there is a duty 
to take reasonable care that the statement shall be correct. It is not 
necessary that the person making the statement should have intended the 
person to whom he made the statement to act in any particular way upon 
it.( 2 ) If such a statement was believed in and, as a result of this belief, 
one did what otherwise one might not have done, then the doctrine of 
culpable negligence should certainly be applied. 

132. \\ here the drawer of a cheque failed to exercise proper caution in 

the mode of drawing it, which admitted of easy interpola- 
Ordinary negli- tion, and which misled the banker into paying the forged 
gence - cheque, the drawer, having caused the banker, to pay it by 

his own neglect in the mode of drawing the cheque itself, 
could not complain of that payment.< 3 > But where the drawer after prepar¬ 
ing and signing a draft and making it payable to a certain person enclosed 
it in a letter and placed it in a letter-box in his office to be posted in the 
usual way, and from where it was stolen and the thief forged the payee’s 
endorsement and got it cashed, and the drawer then sued a bank for having 
received money obtained by theft, and it was pleaded that the plaintiff, 
being guilty of negligence in the custody and transmission of the drafts, 
could not recover, but it was held that there was no negligence: “ There 
could be no negligence in relying on the honesty of their servants in the 
discharge of their ordinary duty, that of conveying letters to the post; nor 
can there be any duty to the general public to exercise the same care in 
transmission of the draft ns if any or every servant employed were a notorious 
thief. ”< 4 > No person can be called grossly negligent if he does not provide 
against the occurrence of a very extraordinary event, “ If such negligence 
could disentitle the plaintiffs, to what extent is it to go? If a man should 
lose his cheque-book or. neglect to lock the desk in which it is kept, and a 
servant or a stranger should take it up, is it impossible to contend that a 
banker paying his forged cheque would he entitled to charge his customers 
with that payment ?”( 5 ) 


An executor has authority to sell or mortgage the property of the testator 
in due course of administration and give a complete title, free from th'e 
charge or trust, to a purchaser or mortgagee. Such a purchaser or mortgagee, 
therefore, is not bound to inquire whether the legacies charged on his estate 
by the testator had been paid and he must be presumed to have acquired a 


(1) Jones V. Smith, 1 Hare, 43. 

(2) Lord Esher, M. R., in Carr v. L. <k 
N.-W. Ry. Co., L.R., 10 C.P.D., 307; 
Conveniry v. The O. E. Ry. Co., L.R., 11 
Q.B.D., 776. 

(3) Bank of Ireland v. Evan's Chanties, 


5 H.L.C.. 389; explained in Arnold v. 
Cheque Bank, L.R., 1 C.P.D., 578 (58H. 

(4) Arnold v. Cheque Bank, L.R., 1 C.P. 
D., 578 (589). 

(5) Bank of Ireland v. Evans Chanties, 
5 H.L.C., 389. 
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free, complete and valid title unless it is clearly proved that he had express 
or constructive notice, that a certain other person had claims against the 
estate and the executor was acting in breach of the trust. 

A purchaser from an executor is neither entitled nor bound to inquire 
whether debts or legacies charged on the testator’s estate have been paid 
or not, and without such enquiry he can obtain a good title. Similarly a 
purchaser or mortgagee from an executor who is also devisee is not bound 
to inquire whether legacies or debts charged on the estate have been paid 
or not.* 1 ) 

133. So in case of sale ordinary prudence dictates that the intending 

purchaser should look into the title, and it will be his own 
Notice on sale. f 0 |jy if he takes without investigation. In a sale of im¬ 
moveable property governed by the Act. the purchaser may even get some 
relief against the vendor, but in an execution-sale there is no implied 
covenant for title and the purchaser who buys without careful inquiry does 
so at his own peril. And moreover whether the sale be voluntary or 
involuntary where there are competing equities as where a forged mortgage- 
bond was sold by the personal representatives of the mortgagee, and the 
assignment contained only limited covenants, the assignee was not allowed 
to recover back his money, it being incumbent on him to look into the good¬ 
ness of his title.< 2 > But it would appear that in such a case the purchaser 
would have recovered if the contract had been inchoate ns that no assignment 
had been executed.< 3 ) And in a contract for sale the seller is not liable if 
the abstract is negligently prepared for it is the purchaser’s duty to examino 
it with the deeds, and he can by the exercise of ordinary diligence avert any 
loss from the seller’s negligence.And if the purchaser leave the deeds 
with the seller, it is negligence, and “ any subsequent purchaser from the 
first purchaser may, upon his legal title, recover them in trover, even against 
a person to whom the original seller has fraudulently conveyed the estate, 
as if he were still owner of it, and delivered the deeds up to hind 5 ) though 
on a plausible reason.”< 6 > The purchaser from a vendee is not deemed to 
have constructive notice of the vendor’s lien for the unpaid purchase-money 
from his being in possession, if he has acknowledged receipt of the entire 
consideration and has made over the sale-deed to the purchaser.It has 
been held by the Privy Council that persons interested in the maps and 
surveys made for revenue purposes must be deomed to have had notice of 
them, and that they may be presumed to be correct until the contrarv 
is e stablished/ 8 ) 

(1) Soolemon v. Rahimtula, 6 Bom. L.R., Co. v. Whipp, L.R., 26 Ch.D.. 482: following 

800 ; Corses v. Cartwright, 7 App. Cos.. Perry-Herrick v. Attwood, 2 DeO. <fe ,T., 

731 ; In re Tanquerau Williaume and 21 : Rriqgs v. Jones, L.R., 10 Eq., 92 ; 

London, 20 Ch. D . 465 : In re Whistler. Shan Maun v. Madras Building Co., 16 
35 Ch. D., 561 : Oreender Chunder v. Mock - M. 268. 

intosh, 4 C. 897. ( r ) Shan Maun v. Madras Building Co., 

(2) Bree v. Holbech. Doug.. 654 : Ex 15 M. 268. 

parte Sivan. 30 L..T. (N.S.), C. P., 133 : (7) White v. Wakefield, 7 Sim., 401; 

Taylor v. Widland By. Co., 28 Beav., 287. Worthington v. Morgan. 16 Sim., 547. 

(3) Sued. V. & P. (14th Ed.), 550. (8) Jaqadindra v. Secretan / of State, 

(4) Walker v. Moore, 10 Bam. & Cress.. 30 C. 291 (301 ), P.C. As to maps see Ghosh v! 

416, cited in Sugd. V. & P. (14tli Ed.), 4.32. Secretary of State, 22 C. 252 ; Shi/mo Sun- 

(5) Harrington v. Price, 3 Bar. A Ad.. dori v. Jogobundhu, 16 C. 186; Sarat 

170 ; Wakefield v. Newton. 6 Q.B., 276. and Sundari v. Secretan / of State, 11 C. 784 • 

cases cited in Sugd., 434 ; Madras Hindu Dewan Ram Jeuan v. Collector, 14 B L R ’ 

TJnion Bank v. C. Venkatranqiah 12 M. 221 note ; Rant Jeuan v. Collector lflwV 
424 ; distinguishing Northern Coun f ies, d-c., 127. * ’’ 
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134. Negligence, however gross, is however never by itself sufficient to 

postpone a legal estate to an equitable estate,* 1 ) unless 
Mortgages. ^ the owncr G f the legal estate has wittingly or unwittingly 

“ assisted in or connived at the fraud which has led to the creation of the 
subsequent equitable estate without notice of the prior legal estate " and 
evidence of which may be afforded by the absence of ordinary care in inquir¬ 
ing for or keeping title-deeds, and such conduct, if not satisfactorily 
explained, will be sufficient to postpone the legal estate :* 2 > and (b) “ where 
the owner of the legal estate has constituted the mortgagor his agent to raise 
money, and has for that purpose either left the deeds in his custody, (1) or 
returned them to him,* 3 ) and the mortgagor has by means of the possession 
of the deeds created the equitable estate without notice of the prior legal 
estate, even although the principal had no intention that his agent should 
commit a fraud, or knowedge that he was doing so.”* 4 5 ) Where, however, 
the prior estates are both equitable the same rule would still apply, although 
in such a case less negligence would postpone the prior incumbrancer, but 
the* mere possession of title-deeds by the subsequent incumbrancer would 
not give him priority unless it is coupled with some active omission or 
negligence on the part of the. prior incumbrancer.* 5) So where the mortgagor 
has given a receipt for a larger amount than that received by him he cannot 
afterwards be allowed to redeem as against a transferee who has purchased 
the mortgage on the faith of the receipt except on payment of the amount 
for which the transferee has purchased, for in the absence of any circumstance 
to cause suspicion, he was entitled to rely on the acknowledgment in the 
mortgage-deed and the endorsed receipt and has a better equity than the 
mortgagor who, by leaving the receipt in the hands of the mortgagee had 
enabled him to commit fraud.* 6 ) Marshalling is not prevented by notice of 
prior mortgage.* 7 ) Where on a petition of sale presented by the subsequent 


incumbrancer, a notice was served on the prior equitable mortgagee to 
produce the deeds, the former was held to have priority over the latter in 
respect of further advances made after notice.* 8 ) And in a possessory 
mortgage the mortgagee is fixed with notice of the instrument, the parties 
thereto and the conditions thereof under which the tenants of the property 
mortgaged to him have been paying rents, for it is the duty of the mortgagee 
to inquire before taking his mortgage.* 9 ) And if the mortgage be an equitable 
one, the mortgagee must inquire as to whom the legal estate is vested in. 
as also the nature and amount of any prior incumbrances.* 10 ) Then, again, 
where an equitable mortgage is created by a person holding an official or 
fiduciary position, the circumstances may be such as to fix the mortgagee 
with notice that the mortgagor was acting otherwise than in his individual 


(1) Per Fry. L. J., Northern Insurance 
Co. v.Whipp , 20 Oh. D.. 482 (494). 

(2) Dart V. & P. (6th Ed.). 952 : Worth-, 
ington v. Morgan, 16 Sim., 547; Whit¬ 
bread v. Jordan, 1 Y. & C., 303 ; Peto v. 
Hammond. 3ft B., 495 ; Maxfteld v. Burton 
17 Eq.. 15: Clarke v. Palmer, 21 Ch. D., 
124 ; Lloyd'* Banking Co. v. Jone*, 29 Ch. 
D., 221. 

(3) Perry-Herrick v. Attwood, 2 De. & J. t 
- 21 . 

(4) Briggs v. Jone8, L. R., 10 Eq., 92. 

(5) Dart. V. & P. (6th Ed.), 952. 

(6) KettleweJl v. Watson, 26 Ch., D., 501. 


(7) Per Bowen. L. J., Bickerton y. 
Walker, 31 Ch. D., 151 ; following Ooodirtn 
v. Roharts, 1 App. Cas., 476 ; Rice v. Rice. 2 
Drew., 73 ("Bowen, L. J., in deciding th e 
case, seems to have thought that for this 
purpose there is no difference between ft 
mortgage and an absolute conveyance, 

see p. 159] French v. Hope, 56 L.J. Ch., 363. 

(8) Robb., 782, but see s. 81, post. 

(9) Re Keogh's Estate, [1895] 1 Ir. 

201. .. 

(10) Knight v. Bowyer, 2 DeG. & -*• 

(9) Robb., 1317. 
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capacity. And it has been held that it is the duty of a person receiving 
by way of an equitable mortgage of railway stock, the certificates of the 
shares thereof, to inquire what is the real position of the person professing 
to mortgage it, for if such person has only the legal title by having the 
certificates in his possession, but is, in truth, merely the trustee for another, 
the equitable mortgagee will be unable to enforce his claim in opposition to 
the original cestue que trust. ( 2 > A mortgagee employing the mortgagor as 
his solicitor is generally in a disadvantageous predicament, but he is not 
affected with notice of an incumbrance known to the mortgagor.( 3) 

135. It is a general rule that a purchaser or lessee of a leasehold 
Leases. interest is not only fixed with notice of the contents of the 

l ea « e under which the property is held but also with the 
title of the lessor.* 4 ) And since notice of a deed is generally notice of its con¬ 
tents, he will have constructive notice of all the restrictive covenants therein 
contained, and of the other connected deeds forming part of the chain of the 
same title. And he is not relieved against the consequences of not. making 
e inquiry, even if the vendor or lessor had made the most express repre¬ 
sentation that they contained no restrictive covenants, nor anything in any 
".w ^“Ccting the title.( 5 > But it would have been otherwise if the notice 
related to a deed which did not necessarilv and directly affect the property < 6 > 
e *?-’ a collateral agreement between the lessor and a third party and not 
rererred to in the deed forming part of the chain of the lessor’s titie.W But 
nere the deeds relate to the property itself no prudent mortgagee will enter 

dfJrttfnn a ^ re ^ nient effecting it without calling for and inspecting the title- 
th«* 6 7 n aS r . e S ards collateral contracts there are cases to show 

i,i he tenant Possession had entered into a contract for the 
n °1 the Property the subsequent purchaser thereof was held to have 

from his tender (9) X1Stmg C ° ntraCt ° f which he cou,d have learnt ' on inquiry 

1 ,? 6 ‘ Al } d J h , e same ™le would appear to apply to even interests mibse- 

nnd Dureh C n lllre h? T™ ^ the rU,C is ina PP ,icabIe between the vendor 
the h f V Vhl e *, he rna f fc T r rests ,n contract.( n > It appears now to be 
hns -Zlr , opm l? n and certainly more reasonable that, while the purchaser 
has imphed notice of the tenants title, he is not. fixed with notice of the 

been™ ““2 mt 1 ermed,ate leases and of their covenants, for “ it had never 
been considered want of due diligence in the purchaser, which was fi* 

him with imphed notice, if he did not pursue his inquiries throng 

erivntive lessee until he arrived at the person entitled to the 1 i 

WhlCh CO ” ld to him information of the^^en^. ••oT''' 

f 1 ) Mayor v. Murray, 7 DeG. M. & G., 

(2) Shropshire, dec., Co. v. The Queen, 

»’-ri *’ ^ E * ** I App., 406 : Re Morgan ; 

Pxllartm v. Pill grew. 18 Ch. D.. 08. 

• (?) Espin v. Pemberton, 3 DeG. & J., 

547. 

(') Taylor v. Siibbcrt, 2 Ves. J.. 437 (440); 

Jones V. Smith. 1 Hnro, 60 ; Mum ford v. 
otohirnsscr, 18 Eo.. 556. 

J6) Pn'man v. Hurl and. L. R.. 17 Ch. D., 

353 ; observing cn Wilscn v. Hart, L. R. f 
I Ch.. 463. 

(J) Le Nere. v. Le Neve, 1 A mb., 436 ; ? W. 

® T. L. C. (7th Ed.), 175 ; Jones v. Smith, 1 


Ph- 244 (253, 254). 

(8) C FnalLh’7 ilU r mS ' L ‘ R ” 0 Ec b- 678. 

v - rnritm. Hi Vos. ,T„ 240 - 
10 R. R.. 171 ;2W.t T. L. C. ,7,h Ed i 

Ed.hVo"'” V ' 

!!'! <yil°Jlrrn v. Tlrntv, 0 Cb. 447 
(1^) Per J ortl CoMrpbnrr M p ; n r 7 
tvry v. T.itchfield, ? M . * K 7' 

in P Daniel, v. Parie'n 1 TZ 

extreme earn fcevend n l M yi, if' ? 49i . an 
should not be extended ‘ h ° dOCfn " 0 
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of a tenancy does not affect a purchaser with constructive notice of the 
lessor’s title*/ 1 ) but the mortgagee or purchaser of property held under a 
sub-lease has constructive notice of all the covenants in the head-lease, an 
also of the unusual covenants, if he had an opportunity of examining the 
title or has taken possession/ 2 ) And it follows that if the purchasei 01 

mortgagee finds the tenancy land in the occupation of another he is bound 
to ascertain the nature and extent of the occupier’s interest/ 3 ) but not if 
he took vacant possession/ 4 ) And if several persons are in occupation as 
tenants in common and carrying on a joint business thereon, he will be 
deemed to have notice of their partnership/ 5 ) 


137. Registration as Notice.—The question whether the registration 

of a document is of itself sufficient constructive notice 
English courts. tQ su i )8e q lie nt purchasers or mortgagees is one which 

cannot be categorically answered. In England where the system of public 
registry is still imperfect and is confined only to certain countries/ 6 ) it has 
been laid down that it is not of itself a sufficient notice/ 7 ) And in Ireland 
where the system of registry is more ancient and universal, the same 
rule prevails/ 8 ) although there by the force of the peculiar wording of the 
Act/ 9) the prior registered deed, even though a mere agreement or creating 
only a charge/ 10 ) has priority over a subsequent deed although it be n 
conveyance without notice. But the Yorkshire Registries Act distinctly 
provides against a person gaining priority “ merely in consequence of his 
having been affected by actual or constructive notice, except in case of 
actual fraud.’'f u ) 


138. But on the question of notice the courts in England are unani¬ 
mous/ 12 ) although no doubt dicta are not wanting in which the courts have 
expressed a doubt whether an intending transferee ought not to search in a 
public registry which is a known repository for conveyances/ 13 ) But against 
this it has been urged that if the registration of a deed should be held 
constructive notice “ it must be taken as notice of everything that is 
contained in the memorial; and if the memorial contains a recital of another 
instrument, it is notice of that instrument; if a fact, it is notice of that 
fact.”< 14) The inconvenience of this cannot but he doomed exceedingly 


(1) Jones v. Smith, 1 Hare, 63. 

( ) Wilbraham v. Livesay, 18 Beav., 
206 ; Hyde v. Warden, 3 Ex. D., 72. 

(3) Jones v. Smith, 1 Hare. 43 (60). 

( 4 ) Miles v. Langley, 1 R. & My.. 30. 

(5) Cavander v. Bulteel, L. R.. 0 Ch., /9. 

(6) E.g., Middlesex and Yorkshire (Mid¬ 

dlesex Registry Act, 7 Anne, c. 20), amend¬ 
ed by the Land Registry Middlesex Deed 
Act, 1891 (54 & 55 Viet,, c. 64) ; Yorkshire 
Registries Act, 1884 (47 & 48 Viet., c. 54), 
amended by (48 & 49 Viet,, e. 26). By 
s. 15 of the Act of 1884, it was enacted that 
registration shall be deemed to constitute 
actual notice, but the enactment was 
found to be productive of great commer¬ 
cial inconvenience, and the section had to 

bo repealed in the following year (48 & 49 
Viet,, c. 26). 


(7) Bushell v. Iiushe.il, 2 Sch. & L., 90; 
Eord v. White. 16 Beav., 120; Lane v. 
Jackson, 120 Beav., 535; Re Russel Road 
Purchase, L. R., 16 Eq., 78. 

(8) 6 Anne. c. 2 ; Galbraith v. Cooper, 
8 H. L. C„ 315 (330). 

(9) 6 Anne, c. 2. s. 3. 

( 10 ) Mill v. Hill, 3 H. L. C., 828. 

(11) 47 & 48 Viet., c. 54, s. 14; Battison v. 
Hobson, f 1896] 2 Ch., 403. 

(12) Underwood v. Courtown , 2 Sch. « 
L., 66 ; Wyatt v. Barwell, 19 Ves., 435. 

(13) Per Lord HarduAcke, C., in More cock 
v. Dickens, Amb., 480; Hine v. Dodd, & 
Atk., 275 ; Wyatt v. Barwell, 19 Ves., 43o. 

(14) Per Lord Camden in Morecock v. 
Dickens, Amb., 678 ; Latouche v. Dunsany, 

1 Sch. & L., 137 (157); Underwood v. Lora 
Courtown, 2 Sc h. & L., 41 (64). 
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atst-isrs s, s*» b - rssa 

JL IrT bf™ MeZZiy 7"'leTng ittrati^ 

subsequent purchasers of anyTtate “* .5““*™*™ “o^e to all 

The reasoning upon which that dnptr- 68 equitable in the same property. 

of the Registry 1 Acts" the dntv W “ f ° Unded ’ is the obv ious Policy 

stances to search for prior inem 1 16 par { P urcJlased under such circum- 
within his power and the dZ r ?T f ? 8 ’ ‘ he me , ans of which search are 
of notice of the actual existence of tb^ conveyance^® 0 ' °' n ° tiCL ‘ " "' ant 

value 1 of eJ D im S eo “ ntr i>'' a1 ' instruments affecting land of and above the 

provision "in the Tct ttTuS ^ there is no statutory 

notice to subsequentlv created ' f ler ^ e 8 ls ^ r ation is of itself constructive 
the Act givtg prior iv to riute f 6StS ’ aIth °V« h there "re provisions in 
Panied or not followed^L £j ft ^ u t nre " ls,e,cd documents unaccom- 
is in n Iollo " ed °y the delivery of possession.(5) Such preference 

re^stered”inshafments'have^nrio 6 . n ®i' sh «nd .Irish (Registry Acts where 

of an earlier date if thn f P ll0rifc y over unregistered instruments, though 
ier date - the former had no notice of the latter .<*) 

141. In regard to this country prior to the decision of their Lordships 

of the Privy Council in 1920, there was a sharp conflict 

nouclinlaa™ “ b ^ t "f en the Indi ‘>“ Courts and between different Benches 

India- of the same court on the subject whether a mere 

decisio° noTLe ^?’IZ £% 

Jnr. ° n tbe , Ir . R° r dships who have held that the mere reeistration^nf n 
f i pn Um 1 ent 1S itself no notice, and whether it is or is not notice in itself 
pends upon the facts and circumstances of each case and upon thp ti 
care aud caution which an ordinary prudent man would necessarilv 
for the protection of his own interest by searching for a , 1 

under the Registration Act, and that the proposition involved was °°nZ 
e of law, but of fact, and that as each case arises it should hr> dot • j 
whether in that individual case the omission to search the rr'i^ TT^ 
together with the other facts, amounts to such ’ tak f 

attract the consequence which results from notice.^) n ° as to 

U) Latouche v.* Dunsany, 1 Sch. & L., 

157. 

(2) Bedford v. Backhouse, 2 Eq. Ca. Ab., 

R15 ; Color v. Cooley, 1 Cox. 182 ; Wiseman 
v. Westland, 1 Y. & J., 117 ; Wyatt v. Bart- 
wew, 19 Ves., 485 ; Wriqhtson v. Hudson, 2 
Eq. Ca. Ab., 609 ; Morecock v. Dickens, 

Amb., 678 ; Bvshell v. Bushell, 1 Sell. & L. 

(3) Story Jur. (lltb Am. Ed.), p. 42 m ; 
io. (3rd Eng. Ed.), §§ 401 402. 

. (4) S. 17, Indian Registration Act (III 

of 1877). 

(5) lb., b. 48. 

(6) Re Wight's Mortgage Trust, L. R., 16 
Eq., 41 ; explaining Wright v. Stanfield , 27 


fiO? V *\? J Moor * v - ^verho^rrTBenv., 

693 ; A eve v. Pennell, 2 H. & M., 170- 
Holland j. Hart, L. R.. 6 Cl.., 678 ; Cred- 
Umd v. Potter, L. R. 10 Ch., 8. 

IV \ R \ ak <\ h !' ri V -‘ i Khedan Ixi1 ' 48 C. I., 

P d,8 ». ,r i £n,,sh,np Md - Ibr <*him v 
Ambira Pershad t 40 A., 407 P C • Ha* # 

v Shadi Lai, 39 d. 527 R C * 
under the^ 1 dtion^85^of °the^Tran^ cif 

rrs ', i-v ”«i 
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This decision has had the effect of confirming the view of the 
■Calcutta® and Madras High Courts® overruling that prevailing in the 
Bombay® and the Allahabad High Courts.® But while registration is no 
notice,‘one thing is certain that if a search is made, the person making 
the search cannot then be heard to say that he could not find the deed if 
in fact it existed. His search in that case was not sufficiently diligent 
-and he must abide the consequence.< 5 > 


142. From the language of the clause, it would appear, that per se 
registration was not intended to amount to notice and having regard to the 
variable circumstances, the fact was probably left to be determined in each 
•case The fact that the registry was open to search which could have been, 
hut was not, made would then still be an element varying in importance in 
accordance with the nature and conduct of the parties accessibility to the 
information and other similar facts which must be ^considered collectively 
These considerations arc strengthened by the term ought in the clau 
which does not import a duty or obligation, but means ought as a matter ot 
prudence, having regard to what is usually done by men of business under 

similar circumstances.< 6 > 


(1) Doorga Na rain v. Baney Madhvfo, 
7 C., 199 ; Joshua v. Alliance Bank, 22 C., 
185; Inderdawn v. Gobind, 23 C., 790 ; 
Nanda Lai v. Abdul Aziz . 43 C., 1052 ; 
Monindra v. Traylokyanath, 2 C. W. W., 
750; Athulkristo v. Muttylal, 3 C. W. N., 
30 (32) ; Preo Nath v. Ashutosh, 27 C. ; 
•following Le Neve v. J Le Neve, Amb 430; 
Bunwari v. Jlamjee, 7 C. W. N., 11 (18) 

( In this case it is stated that the American 
doctrine has now undergone a change and 
reference is made to Story's Eq. Jur. -nd 
Eng. Ed., 401, 402, which, however, does 
not refer to Amorican Law ; cf. ib. preface.) 
(In Joshua v. Alliance Bank, 22 C., 185, 
Sale J. appears to have accepted the 
Bombay view, see p. 204). 

(2) Shan Maun v. Madras Building Co., 
15 M., 208 (274, 275) ; following Soma- 
sundara v. Sakkarai, 4 M. H. C. R-. 369 ; 
Madras Hindu Union Bank v. C. Venkat- 
rangiah, 12 M., 424 ; D imodara v. Soma- 
sundira, ib., 429 ; see also Rajaram v. 
Krishnaswami, 16 M., 301. 

(3) Motiram v. Hart, (1877), B. P. J., 
4; Tukarnm v. Ramc.handra, 1 B., 314; 
Narain v. Kripiram, (1877). B. P. J., 26; 
Jcharani v. Raiji, 11 B. H. C. R., 41 ; 
Nanabhat v. Ltkshman, (1877), B. P. J., 
83; Balaji v. Ramchandra, 11 B. H.C.R., 
37 ; Dundaya v. Chenbasappa, 9 B. 427 ; 
Shivram v. G?nu, 6 B., 515 ; Lakshmandas 
v. Dasrat, 6 B., 168 ; F. B.; followed in 
Du'labdas v. Lakshmandas, 10 B., 88 ; 
Ohintarnnn v. Dareppa, 14 B., 506 ; Narayan 
v. Bapu, 17 B., 741 ; Balmukundas v. 
Mod, 18 B., 444 : Chunilall v. Ramchunder , 
22 B., 213 ; Dina v. Nathu, 26 B., 538 ; 
Tajudin v. Qovind, 5 Bom. L.R.. 144 ; Saha- 


dev, v. Sheikh Papa, 29 B., 199. (In 

Jjdlubhai v. Bai Amrit, 2 B., 299 the 
earlier purchase without possession was 
not registered until after the later purchase 
so that the effect of registration ns giving 
notice did not arise.) contra is no notice,— 
Goverdhan v. Mohan Lai 45 B., 1/0. 

(4) It is notice.— Matadin v. Kazitn 
Hussain, 13 A., 432. F. B.; Muhammad v. 
Samiuddin, 9 A.. 125; Janki Prosad, v. 
Kishen Dutt, 16 A., 478, F. B.; contra is no 
notice.— Kali Din v. yiadho , (1923), A., 
169 ; 77 I. C., 862 . 

N. B. The views of the other High 
Courts before the Privy Council decision 
were as follows :— 

Punjab. Is notice.—.4//tance Bank v. 
Kahnn Singh, (1915). P. R.. 4; 25 i I. C., 
856 ; Malian v. Tara Singh, (1922), L., 64 , 
contra is no notice, —Hira Lai v. Cham 
Khan (1914). P. W. R.. 98 ; 25 I. C.. 658 . 
Umrao Singh v. Lachmi Narayan, (l.u//, 
P. L. R., 25 ; 39 I. C., 762. 

Rangoon. Is notice.—Aung KaW * 

Kaung San, (1923), R., 41 (9) ,, - 

notice.— Subramanian v Subramantan, 3 

B. L. T„ 103; 8 I. C., 119»- £ 1 ; 

Sukhnandan v. Sadaram, 1 A y- r. ^ 

43 (46, 47) Kasturi Bibi v. Rah Ram, ( 

N ’(sf Akhoykumari v. K " nh ' li l al ' \ 7 Abdul 
N. 224 ; 16 I. C. 618 ; Nandalal v. Aoa 

Aziz 43 C. 1052. . RaUtu v. 

(6) Per Lindley, L. J-. > n 7 2 , 

Barnes, [18941 1 Ch., 25, 35. Cf. ^ 

sub-s. 2 of the Conveyancing Act, ^ 

(44 & 45 Vict. c. fn. m wh.c^ ^ gftrne 

14 ought reasonably usea 

sense. 
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143. It goes without saying that an instrument must be bona fide in 
Fraudulent Re- orc \ er to have priority.(*> No claim can be sustained on a 
gistration. registered document which has been given, accepted and 

-fche grantor Rp ^ m fraud , of a third P art y, in collusion with 

is COn£er Vahdity up0n “ instru —‘ " »icH 

forfeit n the e benefit 1 nf e tI 1 t i le u- n °‘ fraudulent - tlu ' holder thereof may 

mortgagee bronlt ft S °"’ n conduct ' Thus "here a registered 

mnrtH™ b [ , ght L the property to sale, without specifying his previous 

which he could n h nt k” S b 'r n /' disclos(,U ’ mid wiihout mentioning 
interest in f ald *o have specified "the judgment-debtor's 

he sought to eiectTthe ^ ^ b ? S * ° f !” s hclief, ”< 4) and subsequently 

had paid the J fn.l auct J°“-P“«*aser who. relying on that specification, 

behalf that bi P f 6 ° f , th : 1 P I °P ert .v. a » d it was contended on his 
•deemed to hnw m ortgage-deed being registered the purchaser must he 

much as he wns*!? ° f i‘ b,,t the contention did not prevail inns- 

he could not K u *? . h,,Ve ' ,0 ™ S" 11 *.'- “> aetive concealment of which 

wherrcredTt was oM Ve< b'° "SP tbe benefit '™ S( > "ffrin in another case 
ence of rLL e( bt r™ n ' 0rt « a pc nf property in which tlu- exist- 
the mortLie's a PP°'ntment previously executed was not mentioned. 

the Sr . I ' WSS n0t allowed t0 bp blottpd >>v applying to him 

to search for W the doe ? “ ot , e “ oura f p ^aud nor enjoin upon the purchaser 
when it i * , tbe Possible holder of a latent title or security. < 6 > Indeed 

amounts to mosses" re P at , rn . tio ? is notipp - 11 may be said 'that since it 
fixes snb to P f’ and 1S ‘mportant as a completion of the title it 

its chief m.™ose Par t w,tb notice - Wberp ' therefore, it does not subserve 

«equentfy P a^u1red C7. Cann0t ‘° C, °" d " P titl<! ‘' ,Pa '• , ■'' th ™'^ - b ‘ 

not if 44 ' A ?V n ' , re f istration is notice only of registered documents and 
not °f unregistered documents under which holders of registered documents 

fuhs? thC K Th, ' S Where A bad P iftpd ,bp Iaad *» B in ISST and B 

the land n hv d ™ 1° C 1 in 1 12 ;. and U a PP eared that A had purchased 

the Ions ^7 an l,nrCg, f er ° d d f d -l oars befor <* R^ted them, and 
ne sons of the original proprietor sold them to D in 1894. C then sued 

£> on the strength of his deed, and it was contended for him that since 

llnder ? registered sale, the infirmity of As title oiudit not. to 

affeot him, but it was ruled that C could not take what A had no right to 

give and on the question of C’s registered sale being notice to D ft was 

held that it would be pushing the doctrine of constructive notice’ bevond 

whichTh 8 l t0 l i h ° ld ! hnt w ,S , n0 / ice ° f thc \ unre gi«tered document under 
which the holders of registered documents derive their title.W 


(1) Rahmatulla v. Sarutulla , 1 B. L. R., 
58, F. B.; Qouri Kant v. Giridhar, 4 B. L. R., 
8 ; Dookhai v. Nas sir, 20 W. R., 110; Bhik- 
dharee v. Kanht/a, 14 \V. R.. 24 ; Ramphul 
v. Chundee, 1 N. W. P. H. C. R., 204. 

, (2) Watnan v. Dhondiba, 4 B. 120, F. B. 

(3) 8. 213 (Act VIII of 1859), «. 237 (Act 
XIV of 1882). 

( 4 ) lb. 

(5) Ag-xr Chand v. Rakhma, 12 B. 078 


(083) ; following Dull ah Sirkar v. Krishna 
* "■ v - 
I B. 314; Han v. Lakshman, 5 B. 014 
Tmnapa v. Murugappa . 7 M. 107. 

,JS. Jo *'T y- A ,l j a ”ce Bank, 22 C. 185 

7 2 Z\ cS'r ^ Hmk '■ *■"» 

HeK A »™c' 

(8) Chunilal v. Rattichamlrn , 22 B. 213 
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But- whether registration is or is not notice one thing is certain 


Where 

made. 


that 

neuier atiuu k> jo uw - # ^ , 

if a search is made, the person making the search cannot 

search be heard to say that he could not find the prior deed if 

the fact is existed. His search in the case was not 

sufficiently diligent and must abide the consequence d 1 ) 

145. Possession is Notice—Possession is prim a facie evidence of 
title/ 2 3 * * * * ) and a person with a bad title is entitled tb remain in possession 
until another person can disclose a better oned« And indeed law afford 
its protection to possession so far that a party dispossessed otherwise than 
in due course of law may claim to be reinstated if he sues his dispossess 
within six months from his ejectment.Ordinarily, possession is e y 
visible badge of ownership, and a man in possession is entitled to lmpui 
knowledge of that possession to all who may have to deal with any interes 
in the property, and persons so dealing cannot be heard to deny notice or 
the title under which the possession is held, nor is it necessary that such 
possession should be continuously visible or actively asserted.^ But in 
order to fix a party with notice it would appear that the possession must 

be actual, and at least juridical, for possession of * thief or a j 1 ^ 0 ^ 
not such a possession of which a transferee has to take noted > And so 
the possession of a vendor who has sold the property and for which ho 
has passed a receipt for the whole purchase-money will not be constructive 
notice of any lien which he may have for unpaid balance, for after the 
purchase-money is fully acknowledged, no man could be expected to inquire 
whether the purchase-money had been paidd 7) And although the pur¬ 
chaser of a lease is bound to inquire from whom the lessor derived his 
title it is not expected that he is to take notice of all the circumstances 
under which the lessor derived his titled 8 ) as for example, that the lease 
is bad. a fact depending on a number of circumstances dehor # the leased 9 ) 
But* if a person purchase or mortgage property in the possession of the 
tenant, the latter’s possession is notice that he has some interest in the 
land, the nature of which the purchaser is bound to ascertaind 10 ) But 
there is no authority for the proposition that notice of a tenancy is notice 
of the title of the ’lessor, and a purchaser neglecting to inquire into the 
title of the occupier is not affected by any equities other than those which 


(1) Akhoy Kumari v. Kanai Lai , 17 C.W. 
N., 224 : 16 I. O.. 618; Narnia Lai v. Abdul 
Aziz, 43 C.. 1052. 

(2) S. 110. Indian Evidence Act (1 of 
1872) ; Pedda Vencatapa v. Aroovala, 2 M. 
I.A., 504 (514) ; Taiudin v. Oovind. 5 Bom. 
L.R., 14 ; Mart v. Dhondi, 8 Bom. L.R., 96. 

(3) Clarke v. Brindaban, (1862), W. R. (F. 

B. ), 20 ; Oopee Nath v. Dyanidhee. 7 W. R., 
485 ; Soodukhina v. Raj Mohun, 11 W. R.. 
350 ; Arumugam v. Perriyannan, 25 W. R.. 
81, P. C.; Deo Kullammal v. Kuppu, 1 M. H. 

C. R., 85; Ismail v. Mahomed. 20 C. 834, 
P. C.; Jugal Kishore v. Kartik Chunder. 
21 C. 116 (120) ; Lep Singh v. Nitnar, 21 C. 

244 ; Thakur Singh v. Bhogeraj, 27 C. 25 ; 
Pemrajv. Narayan, 6 B. 215; Krishnarav 

v. Vasudev, 8B. 371; Gangaram v. Secretary 

of Stale, 20B. 798; Hanmantrav v. Secretary 

of State , 25 B. 287 (290) ; Ali v. Pachubibi, 

5 Bom. L. R-. 264 ; Hari v. Dhondt, 


* Bom. L. R., 96. 

(4) S. 9, Specific Relief Act (I of 1877); 
Visa Chand v. Kanchiram, 26 C. 679; 
Shama Churn v. Abdul, 3 C. W. N., 1°°* 

(5) 2 W. & T. L. C. (7th Ed.) 277 ; Barn- 
j art v. Greenshields, M. P. O., 18 

r. Smith. 1 Hare, 43 (60) : Holmes v. Potceth 
i De G. M. & G., 572 ; Gunnamom v. 
runt, 16 C. 414; Morgan v. The Govern 
nent, 11 M. 419; Parthasarathy v. Sut>na- 
raya, 45 M. L. J., 175; (1924), M., 67 
Kyi v. Aung, 41 I. C.. R.), 628 ; Bo v 

Tun, 33 T. C.. (R), 121. 

( 6 ) Tarubai v. Venkatrao, 27 B. 43 (o ) 

(7) White v. Wakefield, 7 Sun., 401. 

( 8 ) Attorney-General v. Backhouse, 

yes., 293 (295). „ _ 17 

(9) Attorney-General v. Backhouse, 

^flO) Barnhart v. Greenshields, 9 Moo- p C ’' 

18 (36). 
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«a S °es exS e U la i, in ? t T (1> But the equiti - * »- fin„*h 

68 exUnd not only to interests connected with his tenancy but also in 
m ercs s under collateral agreements which must, however.V^connected 
with his occupation.( 2 ) In any case the purchaser is not hound to conduct 

tenant qU but f °[ “°J ° n !{ P rotectin g hi »uself against any interest of the 
pe^nsW But°fr„n tb PUrP ° S ‘ f ° f «"" rdin « interests of other 

notice the vent f ’ e ^ thut tl,e Purchaser has constructive 

notice, the vendor is not relieved of his duty of apprising the purchaser of 

which ,S .ffeT g tr ld ' an<i ff thel ' e is "VM*i"g in «he nature o the tenancies 

Smina U Pr0 ? e a ty ’ “ is “ , du ‘y whi <* he cannot discharge £ 
exclaiming, If you had gone to the tenant and inquired you would have 

not bound , ab ° Ut ^ ? » ‘he possession is vacant th'e purchaser i 
not bound to inquire as to the title of the last occupier, and he will have 

is dlfficuh°to hC f b CtS " h ‘ Ch he - lmve thus ascertained.tti Indeed it 

nut 1 See h °'-' a P ossesslo «. of which there are no visible signs can 

nronIlt PUrCbaSer °" ‘? qulr - v ' anH so affec ' him with notice.<«> Bui where 
property is in possession of partners or tenants in common who carry on 

business thereon, there is notice that the part-owners have made some 

the g othe« ° and Vb Vh,Ch - ^ "" interest 1,1 the share belonging to 

th!t •! ’ “ d H’ e P urcha ser is put upon inquiry into what the extent of 

possession 'o it ^ ” true'that where a tenant Is In 

of bfs hh f th^ prcmises a purchaser has implied notice of the nature 

®ottt,eoriii ye l f 8t the *i mC ° f , the Purchase, the tenant in possession was 
1 / ? nal lessee, but merely held under a derivative lease and had 

no knowiedge of the covenant contained in the origiind else it has ,ele 

him wllb S,der 1 d , Wan ‘ ° f ^.e diligence in the purchaser, which was to 
him with implied notice, if he did not pursue his inquiries through ovorv 

feasl 8 whioh SSee, | l Un f 1 hC arriVed n £. thc * perSOn enti<ded to the original 
COUI !;" l cl1 could alone convey to him information of the covenant W Of 

osfpn\i P ? 81 ° n ,S °?/ notlCC ° f thc tifc,e which the Person in possession 

from thlYl* V P ' Adversc P° sse «sion, for example, cannot be inferred 
from the fact of possession unless it can be unmistakeably inferred from 
some act susceptible of no other explanation.W ' merred from 

. Th ® sufficiency of possession as notice is recognized in the Tndi-,», 
rS r ^ IOn Act ’ (1 °\ which whilst declaring in favour f title created by a 
registered instrument as against any oral agreement or declaration 
relating to such property ’<«> excepts the agreement or declaration when 
it is accompanied or followed by delivery of possession. The reason for 
the exception is th at po ssession being notice, the parties who take 


(1) Barnhart v. Oreenahields, 9 Moo. P.C, 
18; followed in Ounnamoni v. Bussunt 
Kumar, 10 C. 414 (417) ; Morgan v. The 
Government of Ti aider abad, li M., 419; 
Hunt v. Luck, [1902] 1 Cli., 429. 

(2) Penny v. Watts, 2 DeG. A S., 150. 

(3) Barnhart v. Greenshields, 9 Moo. P.C., 
18 (34) ; explaining Bailey v. Bichardson, 
8 Hare, 734. 

(4) Martyr v. Lawrence , 2 DeG. J. & S., 
261 . 

(5) Miles v. Langley, 1 Russ. A M. 39 ; 
Tajudin v. Govind, 6 Bom. L. R., 144. 

(6) Per James, L. J., Cavanderi v. Bulleel, 
8 Ch., 79 (82). 

(7) Per Mellish, L. J., Cavander v. Bul- 
*tel, L. R., 9 Ch., 79 (85). 


v R> in Hanburry 

Litchfield, 2 M. & R.. 633. 

,o ( , n) Yomunabai x Dhondi, 5 Bom. L. R., 

186; Taylor v. Stibbert. 2 Ves. J. t 437 • 

Damg/ # x Damson, 16 Ves., 249 ; Allen v. 

Anthony, I Mer., 282 ; Jones v. Smith, 1 

Hare, 60; Bailey v. Richardson, 9 Hare, 

734 ; cited and followed in Barnhart v. 

( ’ 9 Mo °- P - 18 (32-34). 

(10) Tarubai v. Venkatrao, 26 B 43 

and cases therein cited. Adverse posses’ 

thTland*™ ,P° SSes3, ^ n 1 b .V person holding 
f‘ a " d on b,s own behalf, of some person 
other than the true owner, the true owner 

(Bejwx Kafp 0 irnmediate possession 

m> s 4Tkf r m m o7\^ 329) - 
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under a subsequent deed do so with notice of the title previously created, 
and of which they knew or might have known if they had been reasonably 
vigil ant. (1) Indeed, it is not because of possession qua possession that the 
prior interest is preferred but because possession is deemed to be con¬ 
structive notice that the subsequent registered transferee is deemed to have 
no superior equity as against the prior transferee who has possession 
Hence if the former take with notice, whether actual or constructive or 
the latter’s interest, the same result will ensue.< 2 > 

147 It has been before generally stated that possession to be notice 

must be actual and not merely constructive. Such posses- 
Constructive P?s- sion caiino t be inferred from mere proof of the payment 
session * of rent by the tenants.( 3 > So wnere the owner of the 

land executed an unregistered possessory mortgage in 1879 in favour of A, 
and subsequently in 1881 executed a deed of conveyance m his favour, but. 
continued to remain himself in possession of the land ashw tenant, a 
in 1883 he again sold the same land to B by a registered sale-deed and 

A then sued B in ejectment, and relied upon his unregistered mortgag 
and sale and also his constructive possession, it was held that the mort 
aagor’s possession as tenant of .4 afforded no notice either actual or 
constructive of A’s title. Finding his intended vendor in possession. B 
would have no reason to suppose that he was there otherwise than _ 
owner <«> But if in the above case the mortgage and sale-deed in favour 
of 4 or the kabuliat under which the mortgagor became a tenant, had been 
registered the case would have been different, for then the prior registered 
, g , Vinvp been notice to the subsequent purchaser.< 8 > But 

where there are known to exist incidents attaching to the tenure of land, 
as in the zemindnri leases of this country, it is incumbent upon the 
nurchaser to inquire whether subordinate to the zamindar’s interests there 
arc cultivatory interests in the land which would have to be compensated 
or provided for So where a person took a permanent lease of a cultivatory 
holding direct from the zamindar without making any inquiries as to who- 
were the cultivators and on what tenure they held, and where the 
permanent lessee having commenced to build , one of the cultivators, being 


m See supra § 145. 

(2) Woman v. Dhondiba, 4 B. 126, 
F. B.; Nathu v. Phulchand, 6 A. 581, and 
cases cited post foot note (2), p. 90. 

(3) Keamuddi v. Hara Mohan, 7 C. W. N., 

29 ? 4 ) Woman v. Dhondiba , 4 B. 126, F. B.; 
Imam v. Khojabhai, (1872) B. P. J., 104 ; 
Venlatasa v. Nullamba, 3 I. 317; 

Krishnaji v. Ranoji, (1874) B. P. J., 44; 
Cheniram v. Bunsiram. (1874) B P ‘ !'•’ 49 J 
Lakshmandas v. Dasrat, 6 B. 190; Shxvram 
v. Genu, 0 B. 515 ; Dundaya v. Chenbasapa, 
9 B. 427 ; Nanaji v. Bapu, (1893) B. P. J., 
107; Hc.ti Singh v. Kuverjx, 10 B. lOo ; 
Ganesh v. Bhaw, (1890), B. P. J*t 1 Q1 ! 
Moreshwar v. Dattu. 12 B. 569 ; Vinayak y. 
Vasudev. (1894), B.P.J., 133 ; Han y. Han, 
o Br*n\. L.R., 110; Karbasappa v. Dharmap- 
~ a 2 Bom. L. R„ 233 : Jiuandas v. Framji, 
7 B. H. C. R-, 45 ; Gopal v. Knshnappa, 
7 B H. C,. R., 60 ; Narsing v. Mt. Bexcah, 
k B I> R-* 88 ; Fazludeen v. Fakir Maho- 
5 C 336 ; Narain Chunder v. Dataram, 


8 C. 597, F. B.; Chunder Nath v. Bhairub 
Chunder, 10C. 250 ; Chunder Kant v. Krish 
na, 10 C. 710 ; Bhalu v. Jakhu, 10 C. 657 
following Wyatt v. Barwell, 19 Ves., 439 
Abool Hussein v. Raghu, 13 C. 70 ; Haru 
nandun v. Jawed AH, 27 C. 468 ; Shanker v 
Sher Zaman, (1900) P. L. R., No. 26, over 
ruling Lehna v. Ganput, (1890) P. No 
115, F. B., which overruled Nijamuddeen 
v. Akbar, (1889) P. R., No. 143 ; Arur Singh 
v. Chuhat, (1882) P. R„ No. 37; Azxz v. 
Ladha, (1883) P. R„ No. 102; Ghulam v. 
Mira Khan, (1883), P. R., No. 159 ; Nal- 
lapa v. Ramalingachi, 20 M. 250 ; Krxshnam- 
ma v. Suranna, 16 M. 148 F. B.; overnihng 
Nalappa v. Ibrahim • 5 M. 73 ; 
v. Gunmppa, 5 M. 39 ; Madar v. Subbara- 
yulu, 6 M. 88 ; Muthanna v. AMeg, 6 w. 
174; Ram Autur v. Dhanaun, 8 A. , 
Dev on Singh v. Jadho, 19 A. 14o ; s. c., 

20 A. 252. ^ 

(5) Moreshwar v. Datta, 12 B. 569; C7 

nilal v. Ramchandra, 22 B. 213. 
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it'was held 0 ihat7,hl' , 5ubse( l u , eQt ^ fought a suit in ejectment against him 

iS?H§=^ 5 |SS&5£rS: 

equitable acquiescence could not be applied in his favour <U 
St then cures the defect of want of possession so far "hat equally 
in t^r 011 ° perates . as notice *° subsequent incumbrances.®’ And 
"yen ,( the ZitT. reg, ? tratl ° n « '»ore favoured than possession. For 

ffii,r! \ n ° tiCe '°. th 7 ,,rehaspr of’ the X ‘“ titled 
the ?ule which he u '? 0Ss l ss,0n does not dc P ri ''c a man of the benefit of 
attributed to fra^rl llns , by f eglstratl on. unless his omission can he 
fraud“‘> ' concea hnent or negligence so gross as to amount to 

H8. And since notice must be given at the time the subsequent 
Previous Posses- " terest is created, it follows that in order that possession 
“ on ‘ nay °P era . te t as n °tice it must be actual possession at the 

expected to t„w. , later ,nt " est is created . for a party cannot be 

determined *wf r ,° f S °" le ? revlous Possession which may have been 
ST L °° 0rdmgly “ P urc haser under a registered sale-deed has 
obtained °„ “ ^ r ‘ 0r P urc h ascr ” n der an unregistered sale-deed who had 

execuHon P of Se the 0n ° Ver i p , r0p f ty ’ but had '°st it at the time of the 
observed ° T * he n second *»Meed.® And so in another case it was 

that the possession "relied nr "’ ,10h t h V ° havc , referred . it will be observed 
that, the equitv souoht to h *'j actual occupation of the land; and 

notice S i°f n a tenaT ? - "° easesV^thl pmpoSn “hit 

•; v -yevaii 

equities than those which such occupier may insist on.* 6 ) 

H9. On the question of possession os being sufficient notice, it may 
Jhe Calcutta he noted that the Calcutta decisions appear to be somewhat 

* conflicting. 1* or while in some cases it has been sc 

assumed* 7 ) or maintained* 0 ) cases are not wanting in which it has been laid 
down that possession is only a very cogent but by no means a conclusive 
evidence of notice.* 0 ) As Garth. C.J., in one case observed: “ It had Inn 1 
een considered by this Court, and also by the Bombay High Court that 
whe* a registered purch aser had notice that his ven dor had previously 


(1) Moreehwar v. Dattu, 12 B. 509 
Iicharam v. Itniji, 11 B. H. C. R„ 41 
«art v. Mahadaji, 8 B. H. C. R., 50 
ounder v. f/opal, 4 B. H. C. R., 08 ; Chin 
toman v. Shivram, 0 B. H. C. R., 304 
Jetmal v. Sukhram, (1875) B. P. J., 239 
f huratnan v. Balli, 9 A. 591. 

(2) Biaheahur v. Muir head, 14 A. 302. 

(3) Vithu v. Ramji, (1875), B. P. J., 297 
Narair v. Kripparam, (1877), B. P. J., 20 
Nanai,hat v. Lakahman, (1877), B. P. J., 83 
Lhintaman v. Dareppa, 14 B. 500. 

(4) Chintaman v. Dureppa, 14 B. 500; 
Shivram v. Soya, 13 B. 229 ; Nanaji v. 
Bopuji, (1893), B. P. J., 107; Bolmukun - 
<fa» v. Moti, 18 B. 444, 

(*>) Shivram v. Saya , 13 B. 229 ; followed 


m A anajiv. Bupaji, (1893) B. P. J., i 0 7 
Hero reg,stratum of a sale-deed would not 

o e /? pPRrty ’ f Un u eS8 ifc is accompanied 
'V del.very of the deed to symbolic 
delivery of possession. Mauladan v. Rugh- 
unnndan, 2 / C. 7 ; following Shea Narain 
v. Dari,an, 2 C. W. N.. 207 

\*V-\S arnh< T x \<; reen » h 'dd», 9 Moo. P. C.. 
!8 (34) see also Afor^nm v. The Government 
of Hmderabad, 11 M. 419 , 

(7) Ghisu v. AmiruUa, (1881) A. W. N 

33 ; 1 awe v. Loll Behoree, 21 W R 491 

W.Dinon„, h v. Auluck C fc’fB 

explained in Narain v. Dataram «r- ran 
(607. 008), F. B. 0ram • 8 C. 597 

(9) Juf/ul Kiahore v. Knrtil• r’h. t 

21 C. 100 ( 120 ). n-arttk. Churuler, 
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conveyed away the property to some third person by an unregistered con¬ 
veyance, it was contrary to equity and good conscience that his title (though 
under the registered deed) should be allowed to prevail. And this was 
also the law in England, where the language of the Registration Acts is 
much the same as in this country. But then came the further question 
whether the fact of the unregistered purchaser having taken possession was 
conclusive evidence of notice; and the Full BenclF 1 ) decided that it was not. 
But, at the same time, we all considered that such possession was in the 
great majority of cases very cogent evidence of notice; because every man, 
when he buys a property, is prima facie supposed to go and look at it or 
make some inquiries about it; and if, when he makes such inquiries, he 
finds that somebody else is in possession, he ought to inquire how he came 
there; and if he finds that he is in possession under a conveyance from the 
owner, though the conveyance is unregistered, he is not justified in equity 
and good conscience in buying the property himself. If he chooses to buy 
under such circumstances, he runs the risk of losing his money. ”< 2 > It is, 
however, conceded that possession as such may amount to notice unless it 
is properly accounted for. Thus where the subsequent purchaser had 
originally been a tenant of the property, and his possession was equally 
consistent with the continuance of such tenancy, as with his purchase, he 
could not rest his claim to priority on the fact of his prior possession/ 3 4 ) 


150. Is 14 lis pendens ” constructive notice? —In England an Act of 
Parliament^) is notice to all the world, unless it is a private Act< 5 ) which 
is not of itself notice to a purchaser. An Act of Legislature is equally a 
notice in this country. But final decrees of Courts are not of themseives 
notice to a purchaser/ 6 ) although decrees which do not terminate to suit 
such as decrees for partition or account or preliminary decrees on mort¬ 
gage^) are of themselves notice to a purchaser, because the litcs pendentes 
are not thereby terminated. In England, formerly lis pendens was itself 
regarded as notice, but by an Act passed in the beginning of Queen 
Victoria’s reign* 7 ) it was enacted that a Us pendens should not bind a 
purchaser or mortgagee without express notice thereof, unless and until 
its registration is duly effected and which must be repeated every five years 
and which the courts are empowered to vacate on being satisfied that the 
litigation is not prosecuted bona fideW On the other hand where a lis 
pendens is not a sufficient protection to the plaintiff the Court is also 
empowered to grant an interim injunction restraining the other party from 
dealing with the estate to the prejudice of the plaintiff.C°) 


(1) Nnrnin v. Dalaram, 8 C. 597 (008), 
F. B., in which, however, all that was held 
was that possession was not in all cases 
sufficient notice for it may be reasonably 
accounted for without necessarily affect- 
ins: the second purchaser with notice of the 
first purchaser’s t»tle. and so making him a 
participator in the fraud of the common 
vendor, p. 608. 

< 2) Nani Bebee v. Hafizullah, IOC. 1073 
(1075) ; Fvzludeen v. Fakir Mahomed, 
5 C. 336 (350). 

(3) Fuzludeen v. Fakir Mahomed, 5 C. 
336 (350). 

(4) Sugd., 758, Dart., 972. 

(5) Sugd., 758. 


(6) Chvnnilal v. Abdul Alt, 23 A. 331 
(334) ; Thakur Prasad v. Gaya Sabu, 

20 A. 349. 

(7) “ There was no such doctrine that 
men were to take notice of the decrees of 
this Court, though they were to take notice 
of a lis pendens .” Per Lord Hnrdwicke 
in Preston v. Tvbbin, 1 Ver., note ; Worstey 
v. Lord Scarborough, 1 Ves., 571. 

(8) 2*3 Viet., c. 11, s. 7. 

(9) 30 & 31 Viet., c. 47. s. 2. . 

(10) London and County Bkg. Co. \.Leu*s, 

21 Ch. D., 401 ; following Spiller v. SpUler, 
3 Swan, 556 ; s. 492, Code of CivU Proce¬ 
dure (Act XIV of 1882). 
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151. Generally speaking, the judgment of a Court binds only the 
parties and their representatives in interest. But during the pendency of 
the suit no alienations can be validly made by any one whether a party 
to the suit or not, for its alienations pendente Lite were permitted to 
prevail, it would be plainly impossible to prosecute any action to a success¬ 
ful termination/ 1 2 ) and indeed the very purpose of the action may be 
easily frustrated. Hence the maxim pendente Lite nihil innovaturW 
winch, while forbidding any molestation with the property in suit and 
thereby subserving, the purpose of the rule, does not absolutely forbid so 
as to invalidate all transfers, but only makes them subservient to the 
rights of the parties to the suit/ 3 ) 


152. In England in the older cases the doctrine was said to be a 

The doctrine branch of the law of constructive notice and has been 
under English law. so ^ rea ^cd by the text writers.( 4 ) “ Lis pendens , “ wrote 

Lord St. Leonards, is of itself notice to a purchaser/ 5 ) v 
unless it be collusive, in which case it will not bind him, but it is not of 
itself notice for the purpose of postponing a registered deed. A subpoena 
served was not, however, a sufficient lis pendens unless a bill was 
filed, but when the bill was filed the lis pendens began from the services 
of the subpoena. And the question must relate to the estate, and not 
merely to money secured upon it, but the case of a bill charging a particular 
estate with a particular trust, or of a bill to perpetuate testimony and 
establish a will is a sufficient Us pendens , but the plaintiff must not be 
guilty of laches in the prosecution of his suit.”( 6 > But in a leading case< 7 * > 
which has been since followed by the Privy Council^) Us pendens is held 
not to be founded upon the doctrine of constructive notice but upon the 
necessity of protecting the rights of the parties during the trial of their 
case/ 9 ) In that case Lord Cranworth said: “It is scarcely correct to 


(1) Lakshmandas v. Dasrat, 6 B. 168, 
F. B. 

(2) During a litigation nothing new 
should be “ introduced.” 

(3) S. 62, post ; Munisami v. Dakshana- 
murlhi, 6 M. 371 ; Balaji v. Khusalji, 11 
B. H. C. R., 24. 

(4) E. g., Story. Eq. Jur., 5§ 405-407 ; 
Sugd., 760, 761 ; Dart., pp. 972, 982, 983. 

(5) Tot., 45 ; Yeaveley v. Yeaveley, 3 Clr. 
B-» 25 ; Digs v. Boys, Tot., 254 ; Culpepper 
v. Ashton, 2 Ch. C., 116 (233) ; Burns v. 
Canning, 1 Ch. C., 300 ; Sorrel v. Carpenter 
2 P. Wms., 482, 3 P. Wms., 117 ; Garth v. 
Ward, 2 Atk., 174 ; Worsley v. Lord Scar¬ 
borough, 3 Atk., 392 ; Walker v. Smallwood, 
Amb., 676 ; Hill v. Worsley, Hard, 320 ; 
Goldson v. Gardiner, 1 Ver., 459 ; Bishop of 
Winchester v. Paine, 11 Ves., 194 ; Going v. 
Farrell, Beat., 4 72 ; Tyler v. Thomas, 95 
Beav., 47. 

(6) Sugd., 758. The same learned au¬ 
thor while sitting as Judge, said “ A decree 
for account does not put an end to a suit; 
»t is a continuation of the litigation, and, 
consequently, the suit operates as notice to 
all the purchasers. Higgins v. Shaw, 2 Dr. 
Sc War. 361 

(7) Bellaipy v. Sabine, 2 Pliill., 426, 1 De. 

O. & J.,'666. 


(y) Faiyaz Husain v. Pray Narain* 
29 A., 339, P. C ; followed Matlal v. Preo 
Lall, 13 C. W. N., 226 ; 33 C., 696 ; Gulab- 
chand v. Dhondi, 11 B. H. O. R., 64; 
iAikshrnandas v. Dasrat, 6 B. 168, F. B. 
Balaji v. Khushalji, 11 B. H. C. R , 24 / 
following Kasim v. Unnodaprasad, 1 Hyde’ 
160 ; Manual v. Sangapalli, 7 M. H. C. R* 
104 ; Abhoy v. Annamalai, 12 M. 180. 

(9) Dinonath v. Shama Bibi, 28 C. 23 • 
Bazayet Hossein v. Dooli Chand, 4 C. 402 
(404, 41'*), P. C.; following Metcalfe v. 
Pulrertoft, 2 V B., 200; Bellamy v. 
Sabine, 1 DeG. & .T., 566 ; Lakshmandas v. 
Dasrat, 6 B. 168 ; Bellamy v. Sabine, 1 DeG. 
& J., 566, is inconsistent with a later case • 
Tyler v. Thomas, 25 Beav., 47, but this 
view is open to great difficulty (Sugd.; 
760). “ In Bellamy v. Sabine, the prin¬ 

ciples upon which the doctrine depends 
were fully discussed. The circumstances 
were shortly these : In 1827 A, a tenant 
for life, sold his life-estate to B, tenant in 
tail in remainder; shortly afterwards B 
suffered a recovery, and sold the estate to 
C m fee; , n 1828 B died, leaving D, his 
heir-in-law who, if no recovery had been 
suffered by B, would have been next tenant 

D * ! n 1 .® 30 : fi,ed a bill against A, 
and C to set aside both sale transactions. 
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speak of Us pendens as affecting a purchaser through the doctrine of notice, 
though undoubtedly the language of the Courts often so describes its 
operation. It affects him, not because it amounts to notice, but because 
the law does not allow litigant parties to give to others pending the litigation, 
rights to the property in dispute so as to prejudice the opposite party; 
where a litigation is pending between a plaintiff and a defendant as to the 
right of a particular estate, the necessities of mankind require that the 
decision of the Court in the suit shall be binding, not only on the litigant 
parties, but also on those who derive title under them by alienations made 
pending the suit, whether such alienees had or had not notice of the 
pending proceedings. If this were not so, there could be no certainty that 
the litigation would ever come to an end. A mortgage or sale made before 
final decree to a person who had no notice of the pending proceedings would 
always render a new suit necessary, and so interminable litigation might 
be the consequence. ”C> After referring to the previous case.O the same 
•learned Judge continued: “ the language of the Court in these cases 
certainly is that Us pendens is implied notice to all the world. I confess, 
I think that is not a perfectly correct mode of stating the doctrine. What 
ought to he said is that, pendente life, neither party to the litigation can 
alienate the property in dispute so as to affect his opponent. “O But 


on the ground of fraud pending the suit 
and before a decree was made C mortgaged 
part of the estate to E. In 1835 a decree 
was made, dismissing the bill against A, 
but setting aside the sale to C as fraudu¬ 
lent, and directing a reconveyance from 
C to D, free from incumbrances, on pay¬ 
ment of what should be found due from D 
to C. Subsequently A , who had not 
received his purchase-money, filed a bill 
against D, C and C's incumbrancers, for 
specific performance of his contract, and 
the question was as to the right of priority 
between A for his unpaid purchase-money, 
and E the mortgagee pendente life for his 
mortgage-debt. Wood, V. C., on the 
ground that a person who buys pending 
a suit is to be bound by the result in the 
same way as if he had been a party to it, 
postponed the claim of E to that of A ; 
but on appeal to the Full Court, Lord 
Cranworth, after reviewing the earlier 
authorities, rested the doctrine not on the 
ground of implied (constructive) notice, 
the consequence of which might be that the 
person affected with notice is affected with 
notice of everything reasonably deducible 
from or appearing in the suit ; but on 
the ground that a litigant party cannot 
pending the litigation, confer any right to 
the property in dispute so as to prejudice 
the opposite party ; and held that the 
pendency of 1 )'s suit against .-1 und C 
did not amount to notice of the equitable 
rights of A against C ; and Lord Justice 
Turner also laid it down that the doctrine 
is not founded upon any of the peculiar 
tenets of a Court of equity as to implied 
or constructive notice ; but that it is a 
doctrine which prevails alike both at law 
and in equity, resting on this foundation 


viz., that it would be impossible that any 
action or suit could be brought to a suc¬ 
cessful termination if alienation pendente 
lite were permitted to prevail.” 

(1) Bellamy v. Sabine, (1857) 1 DeG & J., 
566 (574 1581) ; 26 L. J. (N. S.), Ch., 797. 

(2) Culpepper v. Ashton, 2 Ch. C., 115, 
221 ; Sorrell v. Carpenter, 26 Wms., 482 ; 
Oarth v. Ward, 2 Atk., 174 ; Worsley v. 
The Earl of Scarborough, 2 Atk., 392. 

(3) Bellamy v. Sabine, 1 DeG. & J., 666. 
To the same effect Sir Thomas Plumer, M. 
R., in Metcalfe v. I'ulverloft, 2 Ves., & B., 
200 (205). In the old real actions the judg¬ 
ment bound the lands, notwithstanding any 
alienation by the defendant pendente lite 
(See Co. Litt., 344 (6), 2 Just., 376). This 
was bused not on any principle arising 
from implied notice, but on the maxim 
pendente lite nihil innovatur (Co. Litt., 
344 (b), 2 Just., 376 ; Trye v. The Earl of 
Aldborough, 1 Ir. Ch. R., 666 ; O shell v. 
Durden, 2 Ball. & B„ 167 ; Going v. Far¬ 
rell, Beatty, 472 ; Balaji v. Khusalji, 11 B. 
H. C. R., 24 ; Kasim v. Unnodapersaud, 

I Hyde, 160). (“ It is an equitable prin¬ 
ciple of universal application.” Maria 
Varden v. Appundi, 6 M. H. C. R., 80 where 
the general doctrine is discussed by Hol¬ 
loway, J.). Umamoyi v. Tarini, 7 W. R-, 
225; Hunooman v. Koomeroonissa, (1884), 
W. R. (F. B. No.), 40; Manual v. Sanga- 
paUi, 7 M. H. C. R., 104 (following Bellamy 
v. Sabine) ; Krishnappa v. Bahiru, 8 B. H. 
C. R., 55 (some doubt expressed as to the 
applicability of the rule to this country) 
explained away in Balaji v. Khusaljt, 

II B. H. C. R., 24 (30), explaining Anundo 
v. Dhonendro, 14 M. I. A., 10l ; Gulab 
Chand v. Dhondi, II B. H. C. R. 64. 
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whether the doctrine be based on the maxim ncndenfr lUr ,, , 

difference practicall y there is substantkl 

judgments'ftrft^f°( 2 ? n t0 * he objectlon that - Lord Talbot observed as 

z^iST z: F s Essr^sxs stag g 

2 «av“. £ b "t£ * ,ir ts 

no rXfor the dooff• ° f *“ * thi f. COUntr >’’ xvherc «ven now them exists 

indeed^ bf n™? ?? registration of judgments which are “ infinite ” 
indeed to be rummaged through successfully by any litigant. 

the law of Us pendens has been materially narrowed 

m essTlv , passl "e ° , the statute,(« which enacts that a lis pendent 

No sTmflal eu g t ^ f ha H n0t affeet a P»rehnser without express notice 

exktM ll V f a t Dt , h0S , b6en passe<1 in ,his country and the rule as it 

ingly stm nrelli] n here (°) e 1 pas6in S of , t,,e Victorian statute, would accord- 

ml y alth \ al ' h T, A ? COr “ ng t0 the sta,e <> f >«"■• » purchaser pendent,■ 

if there hsfV fid f anfl ": lthout notiee would he hound by the decree (5) 

Iso bound h D “i 01 ? 86 ^ C ° ntinue<i Prosecution of the suit. He was 
bound by an interlocutory decree or a decree for account. 

summons il^rved on XTh.n!! iS nt diff r en r'' th "* I if before the the 

|S 5‘3 

fe 

sifj*} Per Sir Richard Couch in Kailas 
SS Y* F^ohand, 8 B. L. R.. 474 ; 

4 n i ?!* Kwumunnissa v. Nilratnn , 

12 M 180^5’ ; Abh°y v. Annamalai , 

!«! 2 Jq. ?a. Ab. 682, D. N. (6). 

(3 \ 2 & 3 Viet., c. 11. 

■64 /a ™ ula ! ) J c . h ™ 1 v - i5Ao»ii. 11 B.H.C.R., 

1 TT,r 1 * m " v - E7 nnoiapersaud, 

22n y . d n 160 ; Unnr *wi v. Tarini, 7 W. R„ 
w' h “UMonvin v. Koomtroonissa, (1864) 

ootti 7 xi ct’ 40 1 Manual v. Sanga- 

% 1869 M * ' C * R -’ I04> 8 ‘ 223 ’ Act Vni 

1322, citing Woraely v. Earl 

CarnT t ° r °J?br 3 Atk > 392 J SW* v. 

5 e t r ’h 6 482 ; hotter V. Small. 

3 P ’ w mb '’ 1 6 1 7 /?’ Aj,d see Herbert’s case, 

i 75 ‘ VSr* v. WW, 2 Atk., 

5 » Bishop of Winchester v. Paine, 11 V©s., 


Page, Finch, 320. ’ Flemin <? v. 

(6) Radhasyam v. l 5 C> 6 . - . 

Abhoy v. Annamalai t 12 Af lcn . r> ^ 7 • 
v. Saneshilal, 21 A. 408. ' ’ Par80tarn 

(7 ) Abhoy v. Annamalai, 12 M len. 
Jogendra v. Fulkumari 27 C 77 . r , ’ 
v. Qanendra, 4 C. W. N ^ 

v. Prag Narain. 11 fc. W 

(8) Munisami v. Dakshanamurthi 5 

' I! : n"! 9 * v : Knshnaji , 11 B. H. C R ' 
139 ’ R ?J Kishen v. /?«d4a. 21 W R o/o 
^okah Prosad v. Singh, 4C 78Q’* 
jKj ,fa, w v * Kerabuldin, 25 C i 70 p p S 

Sc"' v -H C. w. £: 

(9) Dinnonath v. ,SA ama /y*;, 28 c 23 
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nature and the relief sought, the question of notice would again emerge into 
prominence. Thus where a judgment debtor tiled an objection to the attach¬ 
ment of certain property and his objection being allowed and the property 
being released from attachment was sold by him to a third party, but in the 
meantime an appeal was preferred against the order of release which was 
ultimately compromised and a portion of the property was agreed to be liable, 
the attachment being continued for that portion which was eventually sold 
to another purchaser who thereupon sued the first- purchaser for possession, 
his claim was negatived on the ground that the first sale was made to a 
bona fide purchaser without notice who was not to be damnified by the 
unexpected compromise in which the suit resulted.W 

And even where a decree has been obtained, but has been allowed to 
remain unexecuted for seven years, a purchaser of property therein comprised 
without notice of the decree could not be ejected as the decree-holder had 1 2 
done nothing to keep the decree alive and in activity and that there had not 
been continuous litis contestation 2) 


155. Notice of deed is notice of its contents —If one has actual notice 
of an instrument- affecting one’s title, he is fixed with constructive notice of 
all other documents which an examination of the instrument would have 
brought to his knowledge. And since notice of a deed is notice of its 
contents, it follows that actual notice of a deed is also constructive notice 
of all the material facts affecting the property which appear on the face of 
the deed or could be reasonably inferred from its contents.< 3 > This, however, 
implies that the persons affected thereby had a fair opportunity of ascertain¬ 
ing the terms of such an instrument.< 4 > This cannot he predicated of one 
who is merely asked to attest it.< 5 > 


156. But the principle should be held to relate only to the deeds which' 
affect the property and not to deeds which may or may not affect- it, for 
whilst it is crassa negligentia to fail to examine the former, failure to examine 
the latter is not. Then, again, the presumption of knowledge must be taken 
along with the other circumstances, namely, the nature of the document 
perused, the date and description thereof, and whether it is a deed which 
necessarily affected the title. The English law on the subject has undergone 
important modifications since the passing of the Conveyancing Act.< 6> 
Formerly, the law generally held a person liable for non-inspection without 
restriction as to date, and it was considered immaterial whether the deed 
contained the neglected information in the recital, descriptive clause or 
elsewhere. Thus then where a deed recited a mortgage.O a lease.W a 
settlement,O) or a will.OO) it was incumbent upon the intending transferee to- 
prosecute his inquiries as far back as the deeds afforded any clue to the title 


(1) Kishort/ Mohun v. Mahomed, 18 C. 
188 (195 : following Kailash Chunder v. 
Fulchand. 8 B. L. R., 474. 

(2) Venkatesh v. Maruti, 12 B. 217 ; 
following Kinsman v. Kinsman, 1 Russ., 
& M., 022. 

(3 TaJner v. Flouner, 1 Ch. C.. 209 ; 
Moore v. Bennett, 2 Ch. C., 24G ; Nebo v. 
Hammond, 30 Beer, 493. 

(4) Baja Bam v. Krishnasatni, 16 M. 301. 

(5) Banga Chandra v. Jugal Kish ore, 


44 C. 186 (199). P. C. following Hari Kishen 
v. Keshi Pershad, 42 C., 876 (886, 887). 

(6) S. 3, 44 and 45 Viet., c. 41. 

(7) Bisco v. Earl of Banbury, 1 Ch. C.f 
207. 

(8) Cojypin v. Fermyhough, 2 B. & O. Ch.,- 
291. 

(9) Davies v. Thomas, 2 Y. & C. t Ex. C., 
234. 

(10) Davies v. Thomas, 2 Y. & C . Ex. C.» 
284; Burgoyne v. Hatton Barn. fl>-» “3*. 
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to be investigated. And indeed it may be generally laid down “ that a 
purchaser with notice of a deed necessarily forming part, of the chain of title 
of a vendor or lessor, and therefore necessarily affecting the property, has 
constructive notice of and is bound by its contents and is not protected from 
the consequences of not looking at the deed, even by the most express 
representation of the vendor or lessor that it contains nothing in any way 
affecting the title/ 1 ) Where the instrument does not necessarily form part 
of the chain and the transferee is assured that it does not affect the title and 
he thereupon abstains from further inquiry, he cannot be equitably fixed 
with the notice of the contents of the instruments he has failed to inspect, 
upon the same principle that- man knows what he ought to know. A person 
affected with notice of a lease is affected with notice of the covenants 
restrictive or otherwise therein contained.< 2 3 > But he is -not bound with 
onerous covenants of an unusual character, unless before entering into the 
agreement he had a fair opportunity of examining the lease and ascertaining 
for himself the terms of such covenants.< 3) 


157. The same rule that applies to leases also holds good in the case of 
sub-leases,but where the contract is inchoate or a case for rescission is 
made out the rule would then give way, for the duty that is cast upon the 
purchaser does not relieve the vendor of his duty to make Ml disclosures 
within his power. So Jessel, M.R., observed: If a man is induced to enter 
into a contract by a false representation it is not a sufficient answer to him 
to say, 4 if you had used due diligence you would have found out that the 
statement was untrue. You had the means of discovering its falsity, and 
did not choose to avail yourself of them.’ I take it to be a settled doctrine 
of equity not only as regards specific performance but also as regards 
rescission, that this is not an answer. ”( 5 > And the same learned Judge in 
another case/ 6 ) said: “ His representation is not got rid of by constructive 
notice." In one case it was held that notice of an instrument is notice of 
the equity as of a charge affecting the property under that instrument/ 7 ) 
but this view is not warranted by principle or other precedents/ 8 ) And 
notice of a draft or of an intention to execute a deed does not affect the 
transferee with notice of the deed subsequently executed/ 9 ) It should be 
noted that these rules apply only to the parties to an instrument, but not 
to attesting witnesses. A witness subscribing to a deed is not necessarily 
fixed with notice of its contents for 44 a witness in practice is not privy to 


(1) 2 W. & T. L. C. (7th Ed.), 217. 

(2) English de Scottish, dec., Co. v. 
Brunton P892] 2 Q. B., 709 ; Patman v. 
Borland, 17 C. D., 353 (357) ; explaining 
Jones v. Smith, 1 P. B., 244. 

(3) Taylor v. Slilblack, 2 Ves. J., 437. 

(4) Per Fry, L. J., in Peeve v. Berridge, 
20 Q. B. D., 523 (527); following Cossec v. 
Collinge, 3 M. & K., 283. 

(5) Orosvenor v. Green, 28 L. J. (Ch.), 
173 ; Smith v. Capron, 7 Hare, 185 (on the 
question that a person must have a fair 
opportunty of ascertaining for himself 
the provisions of the original lease). 

( r, j Hyde v. Warden, 3 Ex. D., 72, as ex¬ 
plained by Fry, L.J., in Reeve v. Berridge, 
20 Q. B. D., 523 (527). 

(7) Redgrave v. Hurd, 20 Ch. D., 13; 


Hyde v. Warden, 3 Ex. D., 72. And to the 
same effect per Fry. J., “ we cannot hut 
observe that there is great practical con¬ 
venience in requiring the vendor, who 
knows his own tit'o. to disclose nil that is 
necessary to protect h'mself rather than 
in requiring the purchaser to demand an 
inspection of the vendor’s title-deed before 
entering into a contract, a demand which 
the owners of property would in some cases 
be unwilling to concede and wh ch is not 
in our opinions in accordance with the 
usual course of business in sa'es by pri¬ 
vate contract.” Reeve v. Berridge, 20 O B I) 
523 (528). J V ' XJ ” 

(8) Jones v. Rimmet, 14 Ch. D., 58S(590). 
Cf. Cox V. Convenion, 37 B. 378. 

(9) Hamilton v. Royse, 2 Sch. '& L., 315. 
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the contents of a deed.”0> “ It constantly happens,” observed Garth, C.J., 
“ that persons subscribe deeds as witnesses without having the least* notion 
what they contain, and if people were to be held bound by any instrument 
which they so subscribe, it might be a dangerous thing to witness any other 
man’s signature. 

158. No Notice.—Where a debt is payable on notice, the institution 
of the suit to recover is not notice.( 1 2 3 4 ) And judgments and decrees are not 
notices of themselves, although registered. In England statutory provision 
has been made to declare that a purchaser is not affected even by express 
notice of them unless they be registered and re-registered,but it is doubt¬ 
ful if this view will be followed in this country, for a person who buys in the 
face of a decree of which he has express notice has himself to thank if the 
decree is put in force against him. An advertisement in a newspaper is noi 
a constructive notice, even though the party charged may be shown to have 
been its subscriber.< 5 > Notice of an intention to commit bankruptcy or of 
the facts which may or may not amount in law to an act of bankruptcy, (6> 
is not generally sufficient notice of bankruptcy.< 7 > The doctrine of construc¬ 
tive notice has in one case been held not to apply to commercial transactions. 
Thus where a bill of lading referred to the charter party, it was pressed upon 
the court that the holder of the bill of lading must be deemed to have taken 
it with notice of the charter party, but the contention did not prevail 
Lindley, L. J., observing: “And as regards the extension of the equitable 
doctrine of constructive notice to commercial transactions, the courts have 

always set their faces resolutely against it. In dealing with the 

estate in land title is everything and it can be leisurely investigated; in 
commercial transactions, possession is everything, and there is no time to 
investigate title; and if we were to extend the doctrine of constructive notice 
to commercial transactions, we should be doing infinite mischief and 
paralyzing the trade of the country. ”(») In another case the doctrine was 
held to be inapplicable to negotiable instruments.( 9 > The doctrine, however, 
that constructive notice does not apply to commercial transactions must be 
understood as being subject to certain recognized exceptions. Thus where 
a person dealing with an agent has actual knowledge of his limited authority, 
it is sufficient to put him upon inquiry as to its extent.0°) And so again 
where the purchaser admitted that he had no knowledge whether the seller 
was acting as principal or agent, he was held to have notice that the seller 

(1) Sugd., 781 ; Hopkins v. Amery, 2 Gif., 

212 ; Qreensla.de v. Dare, 20 B., 284 ; Colhay 
v. Sydenham, 2 B. & Cli., 391. Per Lord 
Thurlow in Beckett v. Cordley , 1 Ves. J., 

55. Chunder Dut' v. Bhagvat Narain, 3 
C.W.N., 207 ; Imam Ali v. Baijnath, 33 C. 

613 (6221 ; Rajlakhi v. Gokul Chandra, 

3. B. L. R., 57, P. C.: Ramchunder v. Hart 
Das, 9 C. 463 (468) ; distinguishing Matadeen 
v. Mussoodun, 10 W. R., 293 ; Ganpat 
Singh v. Gopal, 1 C.P.L.R., 67 Collier v. 

Baron, 2 Nag. L.R., 34 (38). 

(2) Ram Chunder v. Hari Das, 9 C. 463 
'468); Ahhoy Chum v. Attarmoni, 13 C. 

W.N., 931. 

(3) Mcore v. Pechell, 22 Beav., 172. 

(4) 3 & 4 Viet., c.82, s. 2 ; 18 & 19 Viet., 
c. 15, s. 5. 

(5) N gle v. Baylor , 3 Dr. &J\Var., 60(73). 


(6) Ex parte Halifax 2 M.D. & DeG.» 
Ex parte Glyn, 6 Jur., 839 ; Conway v.NaUr 

1 C. B., 643 ; Ex parte Robinson, 32 L.T., 
230, cited Robb., 1325. 

(7) Evans v. Hallam, L. R., 6 Q.B., 713- 

(8) Manchester Trust v. Furness, [1895] 

2 Q. B., 539 (545); following Serriaino v- 
Campbell, [1891] 1 Q.B., 283 ; Fry v. Char¬ 
tered Mercantile Bank of India, L.R., 1C.P** 
689. 

(9) Per Lord Herschell, L.C.. in London 
Joint Stock Bank v. Simmons, [18921 A.C.. 
201 (221) ; followed in Manchester Trust v. 
Furness, [1895] 2 Q.B., 539 (546). 

(10) London Joint Stock Bank v- y>»m- 
mons, [18921 A. C. f 201 (229); explaining 
Cooke v. Eshelby, 12 App. Cas., 271 ; 
field v. London, <bc.. Bank, 13 App. Co 3 ** 
333. 
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was an agent with limited authority.O) Then, again, apart from the doctrine 
of notice the question of gross negligence and the like are essentially material 
in determining the question upon principles which are akin to constructive 
notice As Lord Blackburn observed: “ If the facts and circumstances are 
such that- the jury or whoever is to try the question come to the conclusion 
tnat he was not honestly blundering and careless, but that he must have had 
a suspicion that there was something wrong. ... I think, that was dis¬ 
honestly (2) And this was conceded by Lord Herschell, L.C., when he 
said: But regard to the facts of which the taker of such instruments had 

notice is most material in considering whether he took in good faith. If there 
be anything which excites the suspicion that there is something wrong in the 
transaction, the taker of the instrument is not acting in good faith if he 
■shuts his eyes to the facts presented to him.”( 1 2 3 > 


It would appear that a minor cannot be fixed with constructive notice 
unless he fraudulently conceals his age and thereby something suffers.( 4 > 

And while there is such a thing as constructive notice, there is no such thing 
Known to law as constructive estoppel.( 5 6 ) 


159. Notice of a covenant cannot be deemed notice that the covenant 

Non-observance bas been performed, and so where the mortgage was 
■of covenants. made, with covenant to insure against fire, and to apply the 

money in rebuilding or repairing the premises, or at the 
option of the mortgagee in discharge of the money then due to him and a 

but J befor j e tke rebuilding the mortgagor purchased an adjoin- 
£ , f?, und - and rebuilt upon both properties, and then mortgaged 
ST? °t tbe . P r °P ert y« including the buildings and the slip to another, 
™ Clte< l the former mortgage in the usual way. The first mort- 
TJF C , ed as against the second mortgagee the benefit of the 

xpenditure on the slip and the portion of the buildings on it, on the ground 

+ 1 ? ^ C0 , venan ^’ ^ was held that notice of covenant was no notice 

+L « “ reacb or tbat expenditure had been incurred without the consent of 
tne first mortgagee.W 


Presumption and Proof of Notice. —It is sometimes stated that 
e presumption created in favour of notice is irrebuttable/ 7 ) but the state¬ 
ment requires qualification. For while it is true that there may be cases 
in which the presumption may be so strong as to be irrebuttable still it is 
not a principle which is the necessary adjunct of a notice. Indeed, as has 
been observed in a well considered judgement/ 8 ) the doctrine is a dangerous 
one, and as observed by Lord Esher, M. R., “ It is contrary to the truth 
Jt is wholly founded on the assumption that a man does not know the facts; 
and yet it is said that constructively he does know them.”(9) The doctrine 


(1) Cooke v. Eahelby, 12 App. Cas., 271 ; 
"George v. ClaggeU , 2 Sm. L.C. (1896), 136, 
2 W. & T., L.C. (7th Ed.), 229. 

(2) Jones v. Cordon, 2 App. Cas., 016. 

(3) London Joint Stock Bank v. Simmons, 

[1892] App. Cas., 201. 

(1) Oanesh v. Bapu, 21 B. 198. 

(6) Parsotamv. Narbada, 3 C.W.N., 617, 

* 

(0) Harryman v. Collins, 18 Beav., 11. 
4t (J) Hewitt v. Loosemore, 9 Hare, 449 (456) 
Knowledge which the court imputes to a 
person upon a presumption so strong that 


it cannot be allowed to be rebutted, that 
the knowledge must have been communi¬ 
cated.” “ Constructive notice in its na¬ 
ture is no more than evidence of notice 
the presumptions of which are so violent 
that the court will not allow even of its 

^AmC«8) VerteC '” (SU * d - ° 77 ’ citi "S 

(8 ) AUen v. Seckham, 11 Ch. D. 790- 

2 ( 708 ^’ <SCrC °' V ‘ Brunt ™W^ 

(9) English <Sc Scottish, dec., Co. v Brtin- 
ion, [1892] 2 Q.B., 700 (708). 
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should not be extended beyond its strict legitimate purpose, f 1 ) “It is an/ 
inference of fact drawn because you cannot look into a man’s mind, but 
you can infer from his conduct whether he is speaking truly or not, when 
he says that he did not know of particular facts. There is no question of 
constructive notice or constructive knowledge involved in that inference; 
it is actual knowledge which is inferred. “< 2 > Constructive notice is there¬ 
fore only presumed when there is no direct evidence that no notice existed.f 3 * 
And it follows that in order to rebut the presumption created, facts will 
always be admitted to overthrow it. Initially the onus lies on a person 
who claims priority over another, on the ground that he took w'ith notice 
of an earlier security to prove that he had such noticed 4 ) If, for instance, 
the defendant claims to be a purchaser without notice, it has been held that 
the plaintiff will have to prove the noticed 5 ) But this view is hardly 
consonant with reason and justice. For if the defendants set up a special 
plea which, if proved, would give him priority, why should the plaintiff be 
called upon to prove the contrary of a fact before it is established ?< 6 7 ) No 
doubt, the onus of proof is not an inflexible burden which permanently rests 
upon the shoulders of one party, but, on the other hand, it may be shifted 
and re-shifted according as the evidence of one party preponderates over that 
given by the other.(?) Where the presumption of the law fixes a party with 
notice, there can be no doubt but that it shifts the burden of proof on the 
party denying it who must then come forward with new evidentiary matter. 


161 . 

Pleadings. 


Thus where but for the plea of bona fide purchase without notice, 
the defendant can show no better equity, he must clearly 
and positively deny notice either at or before the execution 


of the deed or payment of the consideration, although payment of considera¬ 
tion and a mere denial is sufficientd 8 ) It should be observed that in order 


that notice may affect one, it is necessary that he should have received it 
before he had parted with his money, or placed himself in a position where 
he could not resist the payment, as would be the case where the rights of 
third parties had attached.<*) On the question whether the party setting 
up want of notice in support of his title must prove it. the Privv Council 
have in one case given vent to expressions which would appear to leave no 


(1) Doorga Narain v. Baney Mad huh, 
7 C. 199 ; Adams v. Great North, d'C., By., 
[1891] A.C., 31 (46). 

(2f English dc Scottish, dec., Co. v. Brun- 
ton, [1892] 2 Q.B., 700 (708). 

(3) Earl of Portsmouth v. Lord Effingham. 
1 Ves., 8. 435. 

(4) Lalubhai v. Bai Amrit, 2 B. 299 (303). 

(5) Eyre v. Dolphin, 2 B. & B., 290 (303) ; 
Atul Kristo v. Muttylal, 3 C. W. N., 30 (32) ; 
Lalubhai v. Bai Amrit, 2 B. 299 (303) ; cf. 
the principle “ Ei incumbit probatio qui 
dicit, non qui negot." (The onus of proof 
lies on him who assert?, and not on him 
who denies). 

(6) In England the trend of. decisions 
is clearly to place onus on the party who 
affirms it; Royal British Bank v. Tarquand . 
6 E. & B., 327 ; followed in In re Hampshire 
Land Co., T1896] 2 Ch., 743 (747) ; cf. Per 
Vaughan Williams, J., ib„ p. 745. 

(7) The term Burden of Proof like the 

Latin “ onus probandi" is said to be mis- 


(a) the burden of establishing a case, whe* 
ther by a preponderance of the evidence, 
or beyond a reasonable doubt; and (b) 
the duty or necessity of introducing evi¬ 
dence either to establish such a case, or 
to meet an adverse amount of evidence 
sufficient to constitute a prima facie case. 
In the first sense the burden never shift*, 
but in the second sense it may shift 
constantly, as one scale or the other pre¬ 
ponderates. Best’s Evidence (8th Ed.), 
268 ; followed in Bhola v. Bhagwant, 1J 
C.P.L.R., 159. 

(8) Moor v. Mayhow, 1 Ch. C., 34 ; Story 
v. Lord Windsor, 2 Atk., 630 ; Attorney 
General v. Gower, 2 Eq. Cas. Ab., 685; 
Jones v. Thomas, 3 P. Wms., 243 ; Girdhar 
v. Hakim Chand, 8 B. H.C.R., 75 (78); 
Saixiklal v. Ora, 8 B. H.C.R., 77 (83); cf. 
Radhanath v. Gisborne, 14 M.I.A., 1 0®)- 

(9) Story, Eq., Juris. (2nd Eng. Ed.). 
§400 b ; Collinson v. TAster, 20 Beav.. 
356. O.A. 7 DeG. M. & G., 634. 
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room for doubt: “ Let it be conceded,” they said, “ that a purchaser for 
value, bona fide and without notice of the charge, whether legal or equitable, 
would have had in these courts an equity superior to that of the plaintiff, 
still such innocent purchase must be, not merely asserted, but proved in 
the case. To give effect to the legal estate as against its prior equitable 
title, would be an adoption of the English Law; and to adopt it and yet 
reject qualifications and restrictions would be scarcely consistent with 
justice ."W And the same Board in another case observed: ‘‘It is a 
principle of natural equity, which must be universally applicable, that, 
where one man allows another to hold himself out as the owner of an estate, 
and a third person purchases it, for value, from the apparent owner, the 
man who so allows the other to hold himself out shall not be permitted to 
recover upon his secret title, unless he can overthrow that of the purchaser 
by showing, either that he had direct notice, or something which amounts 
to constructive notice of the real title, or that there existed circumstances 
which ought to have put him upon an inquiry, that, if prosecuted, would 
have led to a discovery of it.”< 1 2) 3 


162. The doctrine of notice is thus now not only an equitable doctrine, 
—the creature of the Court of Chancery,but is founded on the universal 
principles of justice.< 4 ) For a person who purchases with wilful notice of the 
legal or equitable title of other persons “ will not be permitted to protect 
.himself against* such claims; but his own title will be postponed, and made 
subservient to theirs. It would be gross injustice to allow him to defeat the 
just rights of others by his own iniquitous bargain. He becomes by such 
conduct, particeps criminis with the fraudulent grantor; and the rule of 
equity, as well as law, is, ' dolus et fraus nemini patrocinari debent.’ And 
in all such cases of purchasers with notice, courts of equity will hold the 
purchaser a trustee for the benefit* of the persons whose rights he has thus 
sought to defraud or defeat.” The plea as to notice is, therefore, not to be 
regarded as merely a pugilistic plea, but one which justly strikes at the roct 
of title. It must, therefore, be early taken and sufficiently proved, and it 
is doubtful if it can be allowed to be raised at a subsequent stage of the suit. 
But at the same time it is not a prerequisite that it should have been raised 
.in totidem verbis if it can be inferred from a full statement of all the facts 
known to the party.(5) A party pleading want of notice has seldom more 
to do than prove the negative by his own evidence that lie had no notice. 
It is then open to the other side to question him as to his means and oppor¬ 
tunities for knowledge, and indeed any fact evidencing his culpability or 
carelessness. But when a person has not actual notice, he ought not to be 
treated as if he had notice, unless the circumstances are such as enable the 
court to say not only that he might have acquired, but also that he ought 
to have acquired the notice with which it is sought to affect him; that he 
would have acquired it, but for his gross negligence in the conduct of the 
business in question. When it is sought to affect a purchaser with construc¬ 
tive notice, the question is not whether lie had the means of obtaining, and 


(1) Varden Seth v. Luckpathy, 9 M.I.A.. 
303 (326) ; Bibee Jeebunism v. Umul 
Chunder, 18 W.R., 161. 

(2) Rameoomar v. McQueen. 18 W.R., 
160 (168), P.C. 

(3) Per Phear, J., in Seedee Nazeer Ali v. 
Ojoodhya, 8 W. R., 399 (408) ; English dr 


Scottish . dec., Co. v. Brunton, [1892] 2 Q. 
B„ 700 (708). 

(4) Story. Eq. Juris. (2nd Eng. Ed.), 
§ 395. 

(5) Isuchmun v. Kali Churn, 19 W.R., 
292, P.C.; followed in Kishory Mohun v. 
Mahomed, 18 C. 188 (197). 
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might by prudent- caution have obtained the knowledge in question, butaj 
whether the not obtaining it was an act of gross or culpable negligence/ 1 ) 

163. In England the testimony of counsel, attorney or agent of the 
transferee is inadmissible to prove notice/ 2 ) and the same rule has been, with 
some modifications, enacted in this country/ 3 ) The transferee is not bound 
to produce opinions given and drafts prepared by counsel/ 4 ) and where the 
two parties had employed the same attorney, the privilege is confined to 
such communications as were made by either party in the character of his 
own attorney only/ 5 ) A communication made by mistake to an attorney 
is not protected, and an attorney may give evidence of the time of executing 
a deed.< 6 ) An attorney attesting a deed is, however, bound to disclose all 
that passed at- the time of execution. 

A purchaser with notice, being in equity a trustee for the successful' 

party, is bound to account for the rents and profits actually realized/ 7 ) but 

he is not, like a mortgagee in possession, responsible for what, without? his 

default or neglect, he might have received, and he will be entitled to all just 
allowances. 


164. Although cases are conceivable when a bona fide purchaser without 

What must be not ! ce ma y oot be damnified for not pleading absence of 
pleaded. notice^ 8 ) still it is but seldom that the courts will condone 

omission to deny notice, but wffiere the facts are fully 
stated from w’hich absence of notice may be inferred, it would be a mere 
technicality to insist upon a specific denial. In England if the purchaser- 
neglect to plead it, he is not allowed to avail himself of it as a defence/ 9 )' 
In every case, however, the transferee must make unreserved disclosures, 
mentioning, amongst other things, the actual payment of consideration in 
good faith. Consideration, however, may or may not be specified, provided 
its nature is sufficiently indicated so that it is not illusory or fraudulent/ 10 ) 
If fraud is^ alleged it must be denied as specifically and particularly as 
charged. The title of a purchaser for valuable consideration without notice 
is a shield to defend the possession of the purchaser, not a sword to attack 
the possession of others/ 11 ) Where a party is personally cognizant of the 
facts which constitute his defence, it is essential that he should tender his 
own evidence, for his failure to do so is justly liable to be misconstrued/ 12 ) 
The evidence given to establish notice must be clear and distinct-, and,’ as- 
lt was said in one case, " amounting in fact to fraud. ”03) But this is 
scarcely correct, unless the term be used in the generic sense as comprising 
all non-feasances m which case again, the statement is open to the manifest 
objection of mistaking incautiousness for fraud. 


(1) Per Lord Cranworth. L.C., in Ware 
v. Lord Ergmont, 4 DeG.M. & G., 473 ; 
Attorney General v. Stephens, 6 DeG.M.& 
G., 134 (148) ; Monte/lore v. Broune, 7 H.L. 
C„ 241 (2G9). 

(2) Wilson v. PastaU, 4 T.R., 753 ; 
Wright v. Mayer, 6 Ves.. 280. 

(3) Ss. 12G, 127. 128, Indian Evidence 
Act (I of 1872). 

(4) Manser v. Dix, 1 Kay. & Jo., 451 ; 
Sugd., 785. 

(5) Parry v. Smith, 9 M. & W., 681. 

(6) Sugd, V. & P. (14th Ed.), 786. 

(7) Howell v. Howell, 2 My. & Cra., 478 ; 
Sugd., 786. 

(8) See § 148, supra. 


(9) Phillipps v. Phillis, 7 Jur., (N.S.) 
1094, 8 Jur. (N.S.), 145 ; Lady Bodmin v. 
Vendebendy, 1 Ves., 179 ; Cason v. Romud 
Pre. C., 226 (“ The notice must be posi¬ 
tively and not evasively denied.” Kerr on 1 
Fraud, 431.) 

(10) Moor v. Mayhox, 1 Ch. C., 34; Wag- 
staff v. Read, 2 Ch. C., 156. 

(11) Patterson v. Slaughter, Amte., 292, 
Sugd., 791. 

(If) Rutto Singh v. Bajrang, 13 C.L.B., 
280 P.C. 

(13) Sir G. J. Turner, L.J., in Chadwick 
v. Turner, L.R., 1 Ch., 310, 319, following 
Wyatt v. Harwell, 19 Ves., 436. 
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165. Purchase with notice only affects the conscience of the person w he 
Persons aflected. ^ad notice. Hence a purchaser from a vendor who has 

himself purchased with notice is not hound by the rule, 
for the bona fide purchaser of an estate for valuable consideration purges 
away the equity from the estate in the hands of all persons who may derive 
title under it, with the exception of the original party whose conscience 
stands bound by the meditated fraud. If the estate becomes revested in 
him, the original equity will attach to it in his hands.(*) And so a person 
with notice of an equitable claim may validly purchase of one who bought 
bona fide and without notice/ 1 2 ) although this circumstance may influence 
the court with respect to costs. But a purchaser cannot be compelled to 
accept a title depending upon proof of the seller not having had notice of an 
incumbrance. And although a purchaser buying from a trustee without 
notice would be protected, yet the trustee will still be bound by the trust 
were lie to repurchase the estate, for his liability did not cease by the sale. 
The reason for the rule of equity, that a purchaser of property, though for 
valuable consideration, and taking the legal estate, yet with notice of a prior 
incumbrance, purchases subject to such incumbrance is that such purchaser 
is acting mala fide, in taking away the rights of the prior incumbrancer by 
getting the legal estate, while knowing that a prior purchaser has the right 
to it. But a purchaser, for valuable consideration without notice of the 
prior right of a third person, is not guilty of. or party to, a fraud upon the 
rights of a prior purchaser. The courts of equity, therefore, will not interfere 
with his right to the possession, enjoyment and disposal of the property; 
and though, subsequently to his purchase, he may become aware of the. 
prior incumbrance, yet he has the right to convey a subsequent purchaser 
who, at the time of such subsequent conveyance has notice of the prior right 
of the third person ; and such subsequent purchaser will take the property 
free from the incumbrance, for neither is he guilty of any fraud in accepting 
what his vendor had a right to convey, nor would the bona fide purchaser 
without notice be able, otherwise, freely and completely to dispose of the 
property which' he innocently acquired. On the same principle, any subse¬ 
quent purchaser, however remote, though having notice, must be protected. 
Where, therefore, A having notice of B’s equitable mortgage purchased from 
C, who, also with such notice, had purchased from D, a bona fide purchaser 
for value without notice, A would take the property free from IT* equitable 
mortgage/ 3 ) 


166. A purchaser for value from a decree-holder is not affected by notice 
of the fraud by which the decree was obtained. A purchaser, however, is 
deemed to have notice of the fraud which clearly appeared on the face of the 
decree. But a purchaser cannot be visited with the consequences of an 
implied notice of fraud, which was not discovered by the court., or the officers 
of the court., or the counsel concerned in the cause, whose duty it is not to 
permit the court to make a decree not warranted by the facts of the case/ 4 ) 


(1) Dayal v. Jivrai, 1 B. 237 (246) 
following Le Neve v. Neve, 1 Vos.. 64 : 
Carter v. Carter, 3 R. A Johns. 617 ; Bates 
v. Johnson, Johns., 316, distinenishing 
Pilcher v. Rawlins, L. B.. 7 Ch., 250. 

(2) Dayal v Jivrnj, 1 B. 237 (2471. 


(3) Raju Balu v. Krishnarav, 2 B. 273, 
(202) ; Sara f Chunder v. Oopnl Chunder 
20 C. 206 (311), P.O. 

(4) Chitamber v. Krisinappa, 4 Bom. L.R., 
249 (251) ; Bowen v. Evans 1 J. & L., 257. 
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The doctrine of constructive notice is equally applicable to Government, 
but it must then be more cautiously applied.0) 

167. Notice of a fact is notice of its reason. —Notice of a fact is also 

notice of its reason.* 1 2 ) But this is only a presumption and may be rebutted 
by evidence.* 3 ) Thus notice of the legal estate being outstanding, is notice 
of the trusts on which it is held: and notice that the title-deeds are in 
possession of a third party is prima facie notice of any charge he has upon 
the property. So notice that the title is a mortgage-title, seems to be notice 
of any dealings by the mortgagee with the mortgagor which may have kept 
alive the equity of redemption.* 4 ) So, also, notice, that the occupier holds 
as tenant to A, is notice of ri’s title. So, notice that the rents are received 
by A, is notice of A's title, and of the instrument under which he claims and 
of the character in which he receives them. So, notice that receipts have 
been given to, and accepted by the vendor for an annual payment as “rent,” 
but which the vendor and purchaser claiming under him subsequently 
contend was in fact a rent-charge, is notice to the purchaser of the payee’s 
title to the freehold.* 5 ) Imputed notice, however, does not extend to matters 
relating to motives and objects, but must have reference only to rights 
created or affected by the transaction.* 6 ) Persons who deal with companies 
must be taken to have had notice of the memorandum and its articles of 
association.* 7 ) 


168. Who are Agents —A person who employs another to act for 
him is entitled to the benefits which he receives through his agency, and he is 
therefore equally liable for any liability incurred thereby.* 8 ) Qui facit per 
alium facit per sc.* 9 ) An agent is a person employed to do any act for another, 
or to represent another, in dealings with third persons. The person for whom 
such act is done, or who is so represented, is called the principal.* 10 ) A 
person does not become an agent of another merely because he gives him 
advice in matters of business. Agency is founded' upon a contract either 
express or implied by which one of the parties confides to the other the 
management of some business to be transacted in his name or on his account, 
and by which the other assumes to do the business and to render an account 
of it. The essence of the matter is that the principal authorises the f..gent 
to represent or act for him in bringing, or to aid in bringing the principal 
into contractual relation with a third person.* 11 ) Any adult may employ an 
agent, but as between the principal and third person any person may become 
an agent, but no person who is not a major and of sound mind can become 
an agent so as to be responsible to his principal, d 2 ) For example, a wife 
ordering domestic necessaries on her husband’s behalf would not be liable 
to the husband, but the husband would be liable to the tradesman who 


(1) Serret/iru of State v. Dattatrya, 3 B«m. 
L. R.. 023 (030). 

(2) Remble Maxfield v. Barton, L.R.. 17 
Eq.. 15. 

(3) Hewitt v. Loosemore, 0 Hare, 440 ; 
Jones v. Smith, 1 Hare, 43 : Espin v. Pem¬ 
berton, 3 DeG.&-T., 547 ; Patman v. Har- 
land, 17 Oh. D., 353 ; Kanayalal v. Puarahai, 
7 B. 145. 

(4) Dart. V. & P. (6th Ed.), p. 077. 

(5) Dart. V. & P. (6th Ed.), n. 076. 

(6) Evre v. Burmester, 10 H.L.C.. 00 

(114), 11 E.L.R., 050 (068), on estoppel by 

execution of release, see Hunter v. Walters, 


L.R.. 11 Eo., 316 ; Heath v. Crealock, L.R.* 
18 Eo.. 242. L.R., 10 Ch., 34. 

(7) Whitechurch, Ltd. v. Cavanagh, [10021 
A.O., 117. 

(8) S. 226. Indian Contract Act (IX of 
1872). 

(0) “ He who acts through another acts 
through himself.” 

(10) S. 182, Indian Contract Act (IX of 
1872). 

(11) Mohesh Chunder v. Radha Kishen, 6 
C.L..T., 580. 

(12) S. 184, Indian Contract Act (IX of 
1872).' 
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supplied them. Thus then while there is no valid contract between the 
principal and the agent, there may be one between the principal and a third 
party. The authority given to an agent may be express or implied.<)) No 
consideration is necessary to create an agency, the mere acceptance of the 
office by the agent being a sufficient consideration for the appointment/ 2 ) 
A bailee or depositary expressly or impliedly undertaking to do something 
more than the mere passive custody of the thing bailed is clothed with the 
duties and implied engagements of a mandatory nature and he then becomes 
an agent/ 3 ) Thus a solicitor employed to do a merely ministerial act, such 
as the procuring the execution of a deed, does not make him solicitor of 
the party so as to affect him with constructive notice of matters within the 
solicitor’s knowledge/ 4 ) But the counsel, attorney, solicitor, or pleader 
acting on behalf of a party becomes his agent, even though he may be 
employed only in part, and not throughout the transaction/ 5 ) Similarly, 
commission agents, brokers and factors are agents within the scope of their 
legitimate and limited duties. And so it has been provided in the English 
Conveyancing Act, 1882,< 6 ) that a purchaser shall not be prejudicially 
affected by notice of any instrument, fact or thing, unless, in the same 
transaction with respect to which a question of notice to the purchaser 
arises, it has come to the knowledge of his counsel, as such, or of his 
solicitor, or other agent as such, or would have come to the knowledge of 
his solicitor, or other agent, as such, if such inquiries and inspections had 
been made as ought reasonably to have been made by the solicitor or 
agent.”* 7 ) And the same rule is enacted by the Indian Contract Act/ 8 ) 

169. Directors and officers of public companies stand to the companies 
in the position of their agents, and any information received by them in that 
capacity would be deemed to be conveyed to the company which they 
represent. Counsel/ 9 ) attorneys* 10 ) and pleaders/ 11 ) of parties are agents, so 
that their acts and knowledge within the scope of their authority are the 
acts and knowledge of their clients. Even an articled clerk whom the 
solicitors of a puisne mortgagee sent to complete the mortgage-transaction 
on their clients’ behalf would affect the principal with notice, if he is shown 
to have taken part in proceedings which ought to have put him on 
inquiry.* 12 ) 

170. It may be noted that the English Conveyancing Act has, as 

regards the effect of notice to agent, considerably modified 
English law on ^ ie previous law/ 13 ) Thus, while formerly where the 
■Ageney. solicitor of the purchaser was himself the vendor, and had 

knowledge of an undisclosed blot in the title, notice thereof would have 
been imputed to his client the purchaser/ 14 ) but it is now no longer so 
imputed/ 15 ) In determining the question of notice, it should not be readily 

(9) WyVie v. Pollen, 3 DeO.J.&S., 596. 

(10) Mohori Bibi v. Dharmodas, 30 C. 
639 (545). 

(11) Ibrahimbhai v. Fletcher, 21 827 
(866), F.B. 

(12) Ooknl Dae v. Eastern Mor'age and 
Agency Co., 10 C.W.N., 276. 

(13) The section practically restores the 
judgment of Lord Hardwick in Warurick v. 
Warwick, 3 Atk., 294. 

(14) Sugd., V. & P. (14th Ed.), 756. 

(15) Dart, V. & P. (6th Ed.), 988, 2 W. & 
T.L.C. (7th Ed.), 231 ; In re Weir, 58 L.T. 
P., 792. 


(1) S. 186, Indian Contract Act (IX of 
1872). (For meaning of the terms“express’ 
and “ implied ” authority see s. 187. 

(2) lb., s. 185, Vishnucharya v. 
Ramchandra, 5 B. 253. 

(3) Inst. Bk. 3, tit, 27, Addison’s Con¬ 
tracts (9th Ed.), pp. 788, 864. 

(4) Wyllie v. Pollen, 32 L.J., Ch. (N.S.) 
782. 

(5) Sugd., V. & P. (14th Ed.), 756. 

(6) 45 & 46 Viet., c. 39. 

(7) S. 3. Conveyancing Act, 1882. 

(8) S. 229, Indian Contract Act (IX of 
1872). 



112 


TRANSFER OF PROPERTY. 


[S. 3. 


assumed that all agencies are alike, or so governed by the same. rule. As 
Lord Halsbury, L.C., in one case said: “ Some agents so far represent 
the principal that in all respects their acts and intentions and their know¬ 
ledge may truly be said to be the acts, intentions, and knowledge 
of the principal. Other agents may have so limited and narrow an 
authority both in fact and in the common understanding of their form of 
employment that it would be quite inaccurate to say that such an agent’s 
knowledge or intentions are the knowledge or intentions of his principal; 
and whether his acts are the acts of the principal depends upon the specific 
authority he has received .... To lay down as an abstract proposition 
of law that every agent, no matter how limited the scope of his agency, 
would bind every principal even by his acts, is obviously and upon the 
face of it absurd; and yet it is by the fallacious use of the word ‘ agent 
that plausibility is given to reasoning which requires the assumption of 
some such proposition.”* 1 ) Where A with notice of an incumbrance 
purchases in the name of B , and then agrees that B shall be the real 
purchaser, who thereupon pays the purchase-money without notice of the 
incumbrance, it has been held that inasmuch as B approved of the un¬ 
authorized purchase he constituted .-1 his agent ah initio, though he did 
not employ him nor know anything of the purchase till after it was made.* 2 ) 

171. Limi ts of Liability. —In order to affect the principal with 
notice, five things are essential, namely, that (i) the agent must have 
received notice during the agency, (ii) the knowledge must come to him as 
agent, (iii) it must be in the same transaction, (iv) it must be material to 
that transaction, and (v) it must not have been fraudulently withheld from 
the principal. 


172. The first requisite is self-evident. The principal ceases to have the 
m Agent* legal identity which existed between him and his agent as 

authority. S s00n as the a " enc y is determined. The latter is then under 

no liability to disclose and the former therefore ceases to be 
liable. But so long as the agency remains ” it must be taken for granted 
that the principal knows whatever the agent knows.”* 3 ) 44 It is not a mere 
question,” the Privy Council in one case remarked. 44 of constructive notice 
of inference of fact, but a rule of law which imputes the knowledge of the 
agent to the principal or (in other words) the agency extends to receiving 
notice on behalf of his principal of whatever is material.”* 4 ) 44 If notice 
to the agent were not notice to the principal, notice would be avoided in 
every case by employing agents. ”<5) No one by delegating to an agent to 
do what he might do himself can place himself in a better position than 
if he did the thing himself.* 6 ) As Lord Hatherley, L.C., said. 44 ft. has 
been held over and over again that notice to a solicitor of a transaction, 
and about a matter as to which it is a part of his duty to inform himself 
is actual notice to the client. Mankind would not be safe if it were held 
under such circumstances, a man has not notice of that which his agent 
has actual notice of. The purchaser of an estate has. in ordinary cases, 


(1) Blackburn Lou) dr Co. v. Vigors, 12 
App. Cas., 531 (537, 538). 

(2) Coote v. Mamnion, 5 Bro. P.C., 355. 

(3) Per Abhurst, J., in Fitzherbert v. 
Mather, 1 T.R., 12 ; Proudfoot v. Montefiore, 
L.R., 2 Q.B.i 511 ; Jared v. Clemente, 
[1902] 2 Ch., 399. 

(4) Bampal Singh v. Balbhaddar, 25 A. 


1 (17), P.C. 

(5) Per Joyce, J., in Berwick dr Co. v* 

Price, [1905]’ 1 Ch., 632 (639); Per Lord 
Northinpton, L.C., in Sheldom v. Cox, * 
Eden, 224 (228). _ 

(6) Berwick dr Co. v. Price, [1905] 1 Ch. 
32 (639). 
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no personal knowledge of the title, but employs a solicitor, and can never 
be allowed to say that he knew nothing of some prior incum¬ 
brance because he was not told of it by the solicitor. ”0 And sc 
where a party negotiates through an attorney, the knowledge of the 
attorney must be taken to be the knowledge of the principal himself.* 1 2 * 
And hence where a mortgagor employs an attorney who also acts for the 
mortgagee in the mortgage-transaction, the latter must be taken to have 
notice of all facts brought to the knowledge of the attorney; and therefore, 
where the court rescinded the contract of mortgage on the ground of the 
mortgagor’s infancy, and found that the attorney had notice of the infancy 
or was put upon inquiry as to it, it was held that the mortgagee was not 
entitled to any compensation. 


173. And on a similar principle it is settled that the information must 

have been communicated to the agent as such,* 3 ) for infor- 

must be al Agent ina ^ on n °t s0 derived was not obtained in the course of the 

business transacted by him for his principal, and which 
he was not bound to disclose to him. Hence where one person is an 
officer of two companies his personal knowledge is not necessarily the 
knowledge of both the companies. The knowledge which he has acquired 
as officer of one company will not be imputed to the other company unless 
he has some duty imposed on him to communicate his knowledge to the 
company sought to be affected by the notice, and some duty imposed on 
him by that company to receive the notice; and if the common officer has 
been guilty of fraud, or even irregularity, the court will not draw the 
inference that he has fulfilled these duties. Hence where the directors 
of a company were empowered to borrow money on its behalf, but not 
beyond a certain limit without the consent of a general meeting which 
gave the required consent, but the notices summoning the meeting had 
not, as required by the regulations of the company, specified that borrow¬ 
ing beyond the limit was to be authorized b^' the meeting. The money 
was borrowed from a society, the secretary of which was also the secretary 
•of the company, and he knew of the irregularity. On the question arising 
as to whether the society should be deemed to have had notice of the 
invalidating irregularity, because of the knowledge of it of the secretary, 
it was held that it could not, inasmuch as it was not within the scope of 
bis duty either to give notice to the society of the information received by 
him, or to receive it.* 4 * In another case where the common officer of two 
companies receives information as an officer of one company, notice will not 
be imputed to the other company, unless the common officer had some 
duty imposed upon him to communicate that knowledge to the other 
company, and had some duty imposed on him by the company, which is 
alleged to be affected by the notice to receive the notice.* 5 ) So where K, 
who was a director of company A, and was also interested in company B 
having ascertained in his private capacity that company B proposed to 
borrow a sum of money for a purpose outside the scope of its business 


(1) Rolland v. Hart, L.R.. 0 Ch.. 678 (681, 
682). 

(2) Dhurmo Da** v. Tirahmo Dutt, 25 C. 
616, O.A.; Bhomo Dutt v. Dharmo, 26 C. 
381 (387), F.B., O.A..; Moh ri Bibi v. 
Dharmadas, 30 C. 530 (545), P.C. 

(3) See s. 220, Illus., (/>), Indian Con¬ 
tract Act (IX of 1872). 

(4) In re Hampshire Tsmd Co., f 18963 2 


Ch.. 743 (748, 740) ; following Gale v. Lends, 
0 Q.B., 730 (743) ; explaining In re Marseil¬ 
les Extension Ry., Co., L.R., 7 Ch., 160 • 
Perry v. Hall, 2 DeG.F.&J., 38. 

(5) In re Marseilles Extension Ry., Co., 
L.R.. 7 Ch., 161 ; In re Hampshire Land Co., 
[1806] 2 Ch.. 743 (748) ; In re David Pai/ne 
d: Co., [1004] 2 Ch.. 608 (616). 
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induced company A to advance the money to company B on the security of 
a debenture of that company, and the money was applied by company B 
in the manner proposed. Company B had a general power of borrowing 
under its memorandum and articles of association for the purposes of its 
business. Xo other director of company A except K knew how the money 
was intended to be applied, company B having failed the liquidator sued 
for a declaration that the mortgage to company A was ultra vires, which 
must be deemed to have had notice of the impropriety of the loan through 
their agent K. But it was held that K’s knowledge could not be imputed 
to company .1, inasmuch as K owed no duty to the company, either to 
receive or to disclose information as to how the borrowed money was to 
be applied, and that the debentures was a valid security.O) Notice to a 
solicitor in the country is notice to a purchaser, although he acts by his 
town agent, and notice to the town agent to the purchaser’s attorney in 
the country would also be notice to the purchaser, even though the 
purchase be made under the direction of a court of equity. 1 (2) 3 4 And notice 
to the clerk of a solicitor employed in a given transaction is also notice 
to the client^ 


174. Thirdly, the knowledge must have been imparted to the agent in 

the same transaction in which he is empowered to act.* 4 * 
th^ A special agent appointed for a limited purpose is not bound 

a r y ’ to disclose to his employer information which he has 

received in the course of his employment as the general .agent of another 
person. For example, a broker employed to effect a particular insurance is 
not liable to disclose to the assurer any information which he may have 
obtained unconnected with the special purpose for which he has been 
employed. So where the plaintiff instructed a broker to re-insure an over¬ 
due ship, and whilst acting for him he received information material to the 
risk, but which he did not communicate to him, and the plaintiff effected 
a re-insurance through the broker’s London agents and also another re¬ 
insurance through another broker. It afterwards appeared that the ship 
had, in fact, been lost some days before the plaintiff tried to re-insure, 
and it was held that the knowledge of the first broker was not the 
knowledge of the plaintiff and that he was entitled to recover upon the 
policies of re-insurance.( 5 > But the local agent or canvasser of a company 
empowered to negotiate the terms of proposals for insurance has larger 
powers, and if he knows that an intending assurer is one-eyed and does not 
mention the fact to the company, the latter will be deemed to have notice 
of the fact that they were insuring an one-eyed man. and so if the policy 
be for the complete and irrecoverable loss of sight in both eyes,” and 
the insured loses the other eye, the company cannot be heard to plead 


(1) In re David Payne dc Co., Ltd. f 19041 
2 Ch., 608. As to ultra vires Davis’ case, 
L.R., 12 Eq., 516, dissented from. 

(2) Norris v. Le Neve, 3 Atk., 26. 

(3) Pike v. Stephens, 12 Q.B., 465. 

(4) Before tile Conveyancing Act, 1882, 
it was held that if the previous transaction 
in which knowledge was obtained was 
closely followed by and connected with 
another, or if it is clear that the previous 
transaction was present in the mind of 


the agent when engaged in another transac¬ 
tion, knowledge there acquired would 
be imputed to the principal. Sugd., *• 
& P. (14th Ed.). 757. 

(5) Blackburn Loe ct* Co. v. Vigors, 1 
App. Cas.. 531 ; following (Cockbum, C.J-. 
in (Proudfoot v. Montefiore, L.R., 2 
511 (521 : explaining Fitzherbert v. Mather, 
1 T.R. 12 ; Gladstone v. King, 1 M. & 

35 ; Buggies v. General Insurance Co., l* 
Wheat, 408. 
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that they were ignorant of the partial disablement, for the knowledge was 
obtained by the agent when he was acting within the scope of his authority, 
and it* must be imputed to the company A 1 ) 


175. Fourthly, the knowledge must be material to that transaction, 

for an agent is not bound to attend to minutiae. So the 

k transferee of a mortgage would not be affected by the 

must be material. . ,. 6 ., 6 , , . J , . 

knowledge of his solicitor employed in the assignment of 

a mortgage subsequent to the original mortgage, so as to prevent him from 

making further advances since such knowledge was not material to the 

business of the assignment.< 2 3 > So, although the knowledge of the pleader 

is the knowledge of the client (§ 168) still the latter is not affected with 

the general legal knowledge upon a subject, such as cantonment tenures. 

It has been moreover held that a denial of a liability in the course of a 

pleading does not operate as notice.< 4 > 


176. In order to affect the principal with notice it is generally speak- 
. . _ ing immaterial whether the knowledge has or has not been 

tion ImmSerSd actually communicated to him. As Lord Chelmsford 

says: “ Notice which affects a principal through a solicitor 
does not depend upon whether it is communicated to him or not. If a 
person employs a solicitor, who either knows or has imparted to him in 
the course of his employment some fact which affects the transaction, the 
principal is bound by the fact, whether it is communicated to or concealed 
from him.”( 5 > But for a purchaser of property to be affected with con¬ 
structive notice of a prior charge through his solicitor, it is necessary that 
the latter himself must have had actual notice.< 6 > 


177. Fraudulent suppression of information by Agent —And it is 

settled that the imputation of notice cannot be rebutted by proof of non¬ 
disclosure, unless the information is withheld by the agent by fraud, designed 
to conceal the facts from his clients. The reason of the rule is thus stated 

by Lord Hatherley, L.C. :—“ The purchaser of an estate has, in ordinary 

cases, no personal knowledge of the title, but employs a solicitor and can 
never be allowed to say that he knew nothing of some prior incumbrance 
because he was not told of it by his solicitor. It cannot be left to the 

possibility or impossibility of the man who seeks to affect you with notice 

being able to prove that your solicitor did his duty in communicating to 
you that which, according to the terms of your employment of him, was 
the very thing which you employed him to ascertain. ”( 7 > But, as has been 
observed before, where the solicitor has fraudulently withheld knowledge from 
the principal the general rule gives way. But the exception appears to be 
subject to two conditions: (i) It must be shown that distinct fraud was 
meditated in the same transaction with a view to conceal the facts for 
the purpose of defrauding the client, and (ii) the fraud was so effectually 
concealed from the client as to give the latter no warning sufficient to put 
him on inquiry. Probably these exceptions are supportable on the reason 
that in such cases the conduct of the agent raises an inevitable presumption 


(1) Bawden v. London, dec.. Aasurance 
Co., [18921 2 Q.B., 534. 

(2) Per Westburv, C., in WyUie v. Pollen, 
32 L.J. Ch. (N.S.), 782. 

(3) Ibrahimbhai v. Fletcher, 21 B. 827 
(856), F.B. 

(4) Balaji v. Bhikaji, 8 B. 164 ; Bhikalhai 

v. Bax Bhare, 27 B. 418 (424). 


(5) Espin v. Pemberton. 3 I)eG.&J., 
547. 

(6) Croaer v. Cartwright . L.R., 7 H.L., 
731 ; followed in Greender v. Mackintosh, 
4 C. 897 (910). 

(7) Rolland v. Hart, L.R., 6 Ch., 678 
(682). 
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that the notice had not been communicated/ 1 * although on this point the 1 
authorities are not unanimous, and it has been suggested that the act done 
by the agent cannot be said to have been done by him in his character 
of agent, but is done by him in the character of a party to an independent 
fraud on his principal, and that is not to be imputed to the principal as- 
an act done by his agent/ 2 * Without endeavouring to enter into the 
region of speculative ratiocination one thing is certain that the exceptions, 
themselves are universally acknowledged. The first point may be illustrat- 
ed by the case in which a solicitor took a mortgage of the equity of 
redemption and sub-mortgaged it, and then subsequently he joined with 
the first mortgagee and the mortgagor in a new mortgage, and, acting as 
solicitor for all parties, he concealed the sub-mortgage from the new 
mortgagee; and in which case the new mortgagee was fixed with notice- 
of the sub-mortgage through the solicitor and took subject to it/ 3 * The 
second point may be illustrated in a variety of ways as where fraud is 
apparent on the face of the deed, or there exist other circumstances 
sufficient to put the client upon inquiry, in which case notice would be 
imputed to him independently of the fraud practised by the solicitor. 
Thus where the solicitor of the purchaser being also one of the three 
trustees, executed an assignment of leasehold property held jointly by 
them to the purchaser, and forged the signatures of his two co-trustees 
and. also the requisite assent of the cestui que trust to the sale, it was held 
that the circumstances attending the transaction were sufficient to affect 
the purchaser with notice of some trust, if not the actual nature of it; 
and that he had constructive notice of trust through the knowledge of his 
solicitor.* 4 * * And so, where even as a matter of fact information is shown 
not to have been communicated to the principal, and where loss must 
fall on one of the two innocent parties through the fraud or negligence of 
a third, it ought to be borne by the party by whom the person guilty of the 

r / , ua 0r 1 . neKI " PnCe Wa * trusted or employed.(5* A common solicitor 
of both the parties colluding with one to the prejudice of the other does-- 
not afFect him with notice/ 6 * 


178. Notice to Trustees. —Notice to a trustee is generally governed 
by the same rule as a notice given to an agent. But in the case of several 
trustees it has been decided that notice to one trustee is notice to all, because 

^ 4 .° th ft t trustee to pass on the notice which he receives to 
the other trustees, and in the absence of evidence to the contrary it will 


(1) Per Fry, .L, in Cave v. Cave, 15 Cl 
D., C39 (644) ; following Thompson v. Car 
wriqhl, 33 Beav., 178 ; Rolland v. Har 
L.R., 6 Ch., 678 ; Sooleman v. RahimtaU 
0 Bom. L.R., 800 (811). 

(2) Lords Chelmsford and Hatherle 

citod per Fry, J., in Cave v. Care, 15 Ch. D 
439 (644). So Sir R. T. Kindersley, V.C. 

“ l fc is a moot question upon what prinoip] 
this doctrine rests. It has been held b 
some that it rests on this ; that the probs 
bihty is so strong that the solicitor woul 
tell his client what he knows himself 
that it amounts to an irresistible presumr 
tiop that he did tell him ; and so you mus 
presume actual knowledge on the part c 

he client. I confess my own impressio 

is, that the principle on which the doctrin 


rests is this : that my solicitor is my alter 
e 0° ; he is myself ; I stand in precisely the 
same position as he does in the transaction,, 
and therefore his knowledge is my know¬ 
ledge ; and it would be a monstrous in¬ 
justice that I should have the advantage- 
of what he knows without the disadvan¬ 
tage. But whatever be the principle upon 
which the doctrine rests, the doctrine itself 
is unquestionable ,”—Boursot v. Savage r 
L.R., 2 Eq., 134 (142). 

(3) Atterbury v. Wallis, 8 DeG.M.&G.,- 
454. 

(4) Boursot v. Savage , L.R., 2 Eq.. 134.- 

(5) Doorga Narain v. Baney Madhub, 

7 C. 199 ; Hunter v. Walters, 7 App. Cas., 75. 

(6) Sharpe v. Foy, L.R., 4 Ch., 35. 
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be presumed that he did his duty.W But where that trustee dominated 
the fund, and has made the first assignment, it- is futile to give him 
notice of the second assignment, because his obvious interest is to conceal 
from the puisne incumbrancer the first incumbrance he has made; for if 
the person proposing to make an advance were aware of the the first 
incumbrance he would probably refuse to advance money on the security 
of the second assignment.Such a question is, of course, quite different 
from that arising when there is a contest between assignees of a fund of per¬ 
sonal estate vested in trustees as to priority. In that case it is established 
that, if one only of the trustees in existence at the date of the second 
assignment had notice of the prior assignment, the earlier assignee does 
not. lose his priority. It has also been held that an assignee who has 
given notice to one only of several trustees is not entitled to priority over 
a subsequent assignee who takes his assignment after the death of the 
trustee to whom notice has been given.C> But an effective notice is not 
displaced by any change of the trustr.es; so that if notice be given, say, 
to all of the trustees, and they all cease to be trustees, being replaced 
by others who have no notice, the original notice is goodA 4 > 


4 . The chapters and sections of this Act which relate- 

Enactments reiat- to contracts shall he taken as part of the 
tog to contracts to Indian Contract Act, 1872: and sections fifty - 

contract Act. an of f° l,r - paragraphs two and three, fifty-nine, 

one hundred and seven and one hundred and 
twenty-three shall be read as supplemental to the Indian 
Registration Act, 1877.< 5) 


SYNOPSIS. 

Paragraphs. 

179. Analogous Law. 180. Principle. 

179. Analogous Law.—No chapters and sections of the Act in 
particular relate to contracts. The law relating to the transfer of property 
18 -a branch of the law of contracts in its wide sense ns dealing 

with the extinction of obligations created by contract. And this view was 
present in the mind of the Law Commissioners who observed: * ‘ When 
the body of substantive civil law enacted for India is re-arranged in a 
jnore compact and convenient form than that of fragmentary portions 
from time to time passed by the Legislature, the chapters on sale,' mortgage, 
lease and exchange contained in the present Bill will probably be placed 

rn ri? Se connecfcion with the rules contained in the Contract Act. But 
till then they may fitly be left in a law containing what the Contract Act 
does not contain, namely, general rules regarding the transmission of 
property between living persons." By declaring the provisions of the 
Act relating to registration as supplemental, the Legislature has effectually 

f 1003] 1 Ch., 183 (187]. The~questiorT of 
notice as affecting priority will he found set 
out in bs. 48 and 78, post. 

(4) In re Wyatt. (1892) 1 Ch., 188 ; 
Ward v. Duncombe, (18031 A. C., 369 ; In 
re Dallas (1904] 2 Ch., 385 (599). 

(5) The last sentenco was added bv the 
Amending Act (III of 1885). s. 3. 


a W Wills v. Qreenhill, 29 Beav., 387 ; O. 
ri ^ L 147 ; In re Phillips' Trusts, 

1 Ch., 183 (186, 187); In re Lake, 
[1903] 1 K.B., 151. 

Browne v. Savage, 4 Drew., 635 ; In re 
Dallas, [1904] 2 Ch., 385 (411); Lloyd's 
Hank v. Pearson, [1905] 1 Ch., 865 (873). 

. (3) Freeman v. Laing, [18991 2 Ch., 355 
(358); followed in In re Phillips' Trusts, 
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overruled the contention made* 1 ) that the provisions of the .Registration 
Act* 2 ) were left unaffected by the Act. 


The second sentence beginning with the words “ and section fifty- 
four ” was added by the Amending Act, 1885,* 3 > in order to remove a 
difficulty which had arisen in the interpretation of the Act. Section 54, 
paragraphs 2 and 8, relate to sales how made, and section 54 relates to 
mortgage when to be by assurance; section 107 relates to leases how 
made and section 128 to gifts how effected. All these sections must now 
be read as supplemental to the Indian Registration Act which, so far as 
they go, they both supplant and supplement. 

180. Principle. —Section 54 (4) having come up for construction, in a 
case* 4 * ) decided soon after the passing of the Act, it was observed that 
while it enacted that sale of immoveable property of a value less than 
Rs. 100, “ may be made either by a registered instrument or by delivery 
of the property, ’' the Indian Registration Act only enacted in favour of 
the compulsory registration of the instruments of sale of the value of 
one hundred rupees and upwards, and thus the provisions of the two 
Acts were so far in conflict that in the case of sales of less than Rs. 100 
in value, while the one had the effect of abolishing optional registration, 
which by itself conveyed no interest in property the other still purported 
to create a valid title by an unregistered conveyance. Thus, for example, 
while an unregistered sale of property, for say, Rs. 99, would convey a 
good title under the Registration Act, it would be wholly ineffectual under 
the Act unless it was accompanied by delivery, in which case the execution 
of the deed would be of no consequence. Then, again, in a competition 
between a registered and an unregistered instruments as preference is given 
to the former, the question whether an unregistered sale which conveys a 
perfectly good title should be postponed to a subsequently registered con¬ 
veyance again re-opened the question from another standpoint. As was 
observed by Garth, C.J. : “ I would only add with reference to fhe judgment 
which has been delivered by my learned brother Prinsep, that 1 entirely 
agree with him as to the injustice which has frequently been done by the 
system of what is called ‘ optional registration,’ with the professed object 
of relieving poor people from a burden, the law of optional registration 
has made them in numbers of cases, the victims of fraud and litigation. 
I have already expressed my opinion very strongly to the Government 
upon that subject. And as to the suggestion of my learned brother, that 
the Legislature should interfere to prevent this unhappy state of things, 
it has already, as I understand, been carried out. As I read the Transfer 
of Property Act, which was passed the other day, section 54 does virtually 
abolish optional registration. No transfer can be now made, after that Act 
comes into operation by any instrument in writing unless it is registered. 
It is true that, in the case of possessory interests the value of which is 
less than Rs. 100, an oral transfer coupled with possession will pass the 
property; but there will be no such thing as a transfer in writing, unless 
it is registered.”* 6 ) _ 


(1) Per Prinsep, .T., in Narain Chundcr v. 
DcUaram, 8 C. 597, F.B. ; Khatu Bibi v. 
Madhuram 16 C. 622 : overruled in Mak- 
han Lai v. Bunku. 19 C. 623, F.B. 

(2) Ss. 17 & 49, Indian Registration Act 
(XVI of 1908). 

(3) S. 3, Act III of 1885. 

(4) See per Garth, C. J., in Narain Chun- 

der v. Dalaram, 8 C. 597 (612), F.B. 


(5) S. 50, Act III of 1877. 

(6) Narain Chunder v. Dalaram, 

597 (612), F.B. The dictum of G«rtn. 
C.J., was dissented from in Khatu • 

Madhuram , 16. C. 622, which has, 

however, been overruled in Makharua • 
Banku , 190. 623, F.B., followed in Daurai 
v. Dharma 41 B., 660. 
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181, The effect of the clause is then to modify the corresponding 
provisions of the Indian Registration Act which must be read as subject 
to the provisions of the Act relating to registration. This would have been 
clear without even the addition of the amending clause, if regard were had 
to the rule of interpretation, by which, in case of a conflict, a particular 
statute is allowed to modify a more general one. But the point was 
admittedly overlooked^ 1 ) in two Calcutta cases, which were, however, soon 
afterwards overruled.< 2 * On a similar principle it has been held in Madras, 
that notwithstanding the Government notification issued under the provisos 
to section 17 ( d ) of the Registration Act. leases falling under section 107 
of the Act are compulsorily registrable. 

For a fuller discussion of the effect of the section on the Act, reference 
must be made to the various sections mentioned therein. 

(I) Narain Chunder v. Dataram 8 C. 597, Banku, 19 C. 023 (620). F.B. 

( 012) ; F.B.; Khaiti Bibi v. Madhuram, 10 (2) Makhanlal v. Banku, 19 C. 023, F.B. 

C. 622; see per Prinsep, J., in Makhanlal v. (3) Vairananda v. Miyakan, 21 M. 109, 


CHAPTER II. 

Topical Introduction.—This Chapter comprises 49 sections which may 
he easily subdivided into three parts. Sections 5—9 deal with the definition 
■of “ Transfer of Property ” and provide how it may be made. The Law 
Commissioners of 1879 were in favour of adding definitions of “ ownership 
and “ property.” But the}' were never added. The Act is thus defective 
in that it omits to define “ property ” for the transfer of which it provides 
rules in this and other chapters of the Act. In the next section it states 
what property may be transferred, while section 7 states what persons may 
transfer such property. In so enacting it makes the provisions of the 
Transfer of Property Act, so far as they relate to contract, subservient to 
the Indian Contract Act. Section 8 is important, as it deals with the 
operation of transfer, that is, the quantum of interest which the transferor 
passes with his conveyance of property. In doing so it embodies the 
English rule that words of indefinite grant shall be construed most strongly 
against the grantor, and that where nothing is said limiting the operation 
of the transfer, it shall be deemed to convey all that the transferor was then 
capable of passing by transfer. 

Sections 10 to 35 are taken from the Succession Act and were intended 
to prevent persons subject to the Act from making a transfer inter vivos 
which they were prevented from making by Will. These sections are 
mainly drawn from the English cases and generally embody the rules of 
equity, justice and good conscience which have been held to be applicable 
to territories independent of the Act. The remaining sections embody the 
rules which, as the Law' Commissioners reported, already applied in the 
courts of India and flowed naturally from accepted principles. A detailed 
examination of the sections wall be found under appropriate heads. 

Of Transfers of Property by Act of Parties. 

•(A) Transfer of Property whether moveable or immoveable. 

5. In the following sections “ transfer of property ” 

*• Transfer of pro- means an ac ^ by which a living person con- 
perty ” defined. veys property, in present or in future, to one 

or more other living persons, or to himself 
and one or more other living persons; and “ ’to transfer pro¬ 
perty ” is to perform such act. 


SYNOPSIS. 

. . T Paragraphs. 

182. Analogous Law. 7 , 97 . Transfer and 

188. Meaning of Trans. Trust 

fer. 


188. Conveyance to un¬ 
born person. 


^.82. Analogous Law. —As is obvious from the 6ub-heading sections 5 
to 37 applv to all property whether moveable or immoveable.0) This section 
is taken from the New York CodeA 2 ) The term “ transfer of property ^ 
means nothing more than what is conveyed by the terms “ conveyance 
-or an “ assignment ” in English law. The word “ property ” must be 

C) Harganuvjn v. Baiinath. 4 I. C., 144 (2) S. 458 ; see marginal note against the 

(145). section in the revised Bill. 
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understood in its widest sense, for it not only includes tangible property, 
but also an interest therein.* 1 ) The English Conveyancing and Law of Pro¬ 
perty Act* 2 ) defines property thus: “ Property, unless a contrary intention 
appears, includes real and personal property, and any estate or interest in 
any property, real or personal and any debt, and anything in action, and 
and other right or interest.”* 3 4 ) The Amending Act of 1882W very slightly 
alters this definition. It runs thus: “ Property includes real and personal 
property, and any debt and anything in action, and any other right or 
interest in the nature of property, whether in possession or not.” A more 
comprehensive definition of the term is, however, to be found in the English 
Bankruptcy Act, where it is thus defined: ” Property includes money, 
goods, things in action, land, and every description of property, whether 
real or personal, and whether situate in England or elsewhere; also obliga¬ 
tions, easements and every description of estate, interest and profit, present 
or future, vested or contingent, arising out of, or incident to property as 
above described.”* 5 ) An attempt was made to insert a definition of the 
term in the Act, and the following definition was proposed in the Draft 
Bill: ” The ‘ ownership ’ of a thing is the right of one or more persons 
to possess and use it to the exclusion of others. Such ownership is either 
absolute or qualified. The thing of which there may be ownership is called 
property.”* 6 ) In a Full Bench case of the Allahabad High Court,*7) 
Edge, C.J., however, remarked “ that the law in England or works on 
equity or Jurisprudence can, in my opinion, no more help us to a construc¬ 
tion of the word 4 property ' in Chapter IV than can Webster’s Diction¬ 
ary. "<») But Mahmud J., followed the interpretation given to the term 
m the Engish law, and observed: “ In the Transfer of Property Act itself 
m section 8 the phrase immoveable property is not fully explained any more 
than the word 4 property ’ itself. But I think that section 6 of that enact¬ 
ment in making exceptions to the capability of transfer of property must be 
understood to use the term property in its widest and most generic legal 
sense, for otherwise the exceptions would be wholly unnecessary. That 
sense is, I think, well represented in the meaning assigned to the word in 
Wharton’s Law Lexicon, where it is represented to mean : 4 The highest 
right a man can have to anything, being used for that right which one has 
to lands or tenements, goods or chattels, which docs not depend on another's 
courtesy. Property is of three sorts: absolute, qualified and possessorv. ”* 5 > 
This opinion finds a support in the view taken by the Calcutta High Court.* 10 ) 


(1) S. 68, post ; contra in Matadin v. 
Kazim Husain, 13 A. 432 (473), F. B., 
overruled in Ham Shankar v. Oaneshi 
Pershad, 4 A. L. J. R., 273, F. B. 

(2) 44 & 45 Viet., c. 41. 

(3) S. 2 (i). 

(4) 46 & 46 Viet., c. 39 (passed 10th 
August 1882), S. 1 (4) (t). In re Bradshaw, 
[1902], 1 Ch„ 436. 

(5) S. 168 (1), Bankruptcy Act (46 & 
47) Viet., c. 52 ; cf. also s. 44, in which 
“ power ” is included in the term. 

(6) S. 3 Bill, 1879, taken from N. Y. Code, 
para 159. 

(7) Matadin v. Kazim Husain, 13 A. 
432, F. B., overruled in Ram Shankar v. 
Oaneshi Parshad, 4 A. L. J. R., 273, F. B. 

(8) lb., p. 462. 


(9) lb., p. 473. 

P^kash v. Krishna, 14 C. 
24 1 (Actionable claim is ‘property’); 
lJ mesh thunder v. Tahur Fatima. 18 C. 
164, P. C. (vested remainder is property) - 
Muc.hiram v. Ishan Chunder. 21 C. 568’ 
F. B. (‘ Actionable claim ’ and the right 
of redemption are property) ; Kanti Ram 
v. Kutubudin, 22 C. 33 (Kquity of re- 
demption is property) ; Beni Madhub v 
Somendra, 23 C. 795 ; Nutu v. Venkata'■ 
chultam 20 M., 35; see also Rajanikinath 

n * f V, 47 ° : LaVa J " 0 deo v. 

Prij Behan Lai, 12 C. 505; Subharnal v 

I enkalarama, 10 M 289 ; Rafhnasatni v. 

Subramamia 111 M. 56; N Rakov, a v . 

Zztr r 3 53 • 22r> * F - B - : v. 
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and must, so far as it goes, be. looked upon as the correct one, though it may 
be pronounced to be somewhat too narrow inasmuch as the term is used 
to denote not only the right which one has over things, but also the things 
themselves which are capable of bearing rights. And this is now acknow¬ 
ledged to be the correct view even in Allahabad where the earlier precedent 
has been overruled.* 1 2 3 ) 

183. Property has been divided into (i) moveable and (ii) immoveable, 
and it has been again divided into (i) tangible or corporeal things, and 
(ii) intangible or incorporeal things, the latter being valuable rights of 
various kinds which are unaccompanied with the possession of anything 
corporeal, but which being rewarded objectively as a source of profit are 
included in the term. Property then is a generic term for all that a person 
has dominion over, and includes within its purview all the interests intc 
which it is capable of division. Thus, if a property is mortgaged to one, 
then it is leased to another for a term, both the mortgagee and lessee on 
the one hand and the mortgagor on the other will possess interest therein, 
which is their respective property. Accordingly an “ actionable claim, 
an “ equity of redemption of a vested remainder,” ” a share in an estate,”*® 
are included in the term “ property.” 

184. Property is then the most comprehensive of all terms which can 
_ r . . .. . . be used, inasmuch as it is indicative and descriptive of 

every possible interest which any person can have.w 


Besides the things usually comprised in the term and which are 
regarded as fit objects of ownership, the term comprises other things and 
rights which are equally capable of individual ownership. Thus a share in 
an industrial concern* 4 5 ) the power of appointment under a settlement,*® 
equitable estates for life and pur autre vie/ 6 ) legal and equitable choses in 
action, including mortgage-debts, annuities and pensions, the benefit of 
building agreements and similar non-descript equities are all included in 
the term. So under the Bankruptcy Act a bankrupt’s claim to have an 
absolute conveyance set aside and declared to be only a security has been 
held to fall into the same category.* 7 * ) A husband’s interest in a wife’s 
chose in action which he has not reduced into possession is property.*® The 
hereditary interest in land of a tenant subject to the payment of a small 
quit-rent, and who holds it on condition of furnishing to the Zemindar a few 
men in aid of the regular police, is similarly treated.*® A hat is property 
so that the rents and profits derivable therefrom may be validly transfer¬ 
red.* 1 ® A Hindu idol is property and may be recovered by suit, though it 
cannot be made the subject of an unrestricted alienation.* 11 ) A franchise of 


(1) Ram Shankar v. Ganeshi Parshad, 
4 A. L. J. R., 273. F. B. 

(2) Mahomed v. Kashi Nath, 3 C. W. N.. 
180 (a ease under the Assam Land and 
Revenue Regulation). 

(3) Per Langdale, M. R., in Jones v. 
Skinner, 5 L. J. Oh., 90 ; Gabriel v. Solom n, 
4 C. W. N.. 70. 

(4) Hiralall (In the matter of), 32 B. 
605. 

(5) Joshua v. Alliance Bank, 22 C. 202, 

Will’s R. P. (18th Ed.), 356, 363. But Fry, 

L. J., observed : “ The power of a person 

to appoint an estate to himself is no more 


his ‘ property ’ than the power to write 
a book or to sing a song ”—Re Armstrong . 
55 L. J. Q. B., 579. 

(6) Re Huggins, 21 Ch. D.. 85 ; Tuffuzul 
Hossein v. Raghunath, 14 M. I. A., 40; 
Bhoyrub v. Madhub, 6 C. L. R., 19. 

(7) Seear v. Lawson. 15 Ch. D., 426. 

(8) Re Biaggi, 26 S. J., 417. 

(9) Ramessur v. Golamee, 24 W. R.. 309. 
(1C) Golam Mohiuddin (Syed ) v. MU 

Parbati, 13 C. W. N., 596. 

(11) Subbaraya v. Chelfappa, 4 M. 315; 
Dwarkanath v. Jannobee, 4 W. R., 79. 
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ferry being a right known to the law is property.<D But. wide though the 

aTTiT’ lk :l 0e \ri mclude the future receipts in a person's business.!*) 
so e f»^ e at . t f ach . m , e “ t ° f malikana rights payable for ever was refused, 
except so far as it related to any specific amount then payable or likely to 

LnTV Pa /l bll T u The right 0f a P erS0 “ t0 8 et by division a quantity of 

in the nat.m' 1 f beeD him for his * deed"of gift, is 

formance a ° tl0nable clalm . beic g « right to claim specific per- 

AHmon a “ a ,f eement to transfer and falls within the term.TO 

Alunony being an allowance paid by the husband for the separate mainten- 

chara^l h ‘ S l W ‘ f | f lu 1 " lthm the conce P t (5) And so the money allowance 

land f °r the maintenance of a Hindu widow would appear to fall 

“ertainlv nTf ^ teg ° ry ’ f ° r , P robabl y ib cannot be transferred W and 

undei a deed 18 P r ° s P ect )ve merely.™ But on allowance to a wife 

“n“lude at lnte r P? * r if “ 18 . ptoperty, " (8 > which term should also 

ass rned to f e,ther t ln <? r ,n ‘he income of immoveable property 
assigned to her by way of maintenance.™ But according to Hindu Taw 

the interest of an heir, expectant on the death of a widow in possession i« 

not property,do) but a mere contingency. («) So an unalert nK ’ ! 

;s: “ ffss&tra 
artsaMS z aw zc %—& 

° f al > “•? property in the county of N.” will paTeWvthL pM 

Sixes? *pK 

cannot be not‘property, and nsTuch 5 


M ° uhewa v. Peach*, 5 E. & B., 540 
*o ,lL N * Wton v - Cubiu. 12 C. (B. N. S.). 
rr A * 13 B - (N. S.). 804 ; Cowee 

n ,,Z? Uncil v - Southampton, <kc., Packet 
Co., (1905), 2 K. B., 287. 

E * P arte Nichole, 22 Ch. D., 782 ; 
He Toward, 14 B. & D., 310; Re Davie ; 
narte Rawlings, 22 <fc B. D., 193. 

(3) Nilkunto v. Hurro, 3 C. 414; cf. 
Puraj v. Balalehai, 22 B. 39. 

(4) Rudra v. Krishna, 14 C. 241. 

(5) Re Robinson, 27 Ch. D.. 100 ; Ander - 
«onv. Lady Hay, 7, 113. Will’s P. P. (15th 
Ed.), 509 ; see capes under S. 0. post. 

(0) Bhoyrub v. Nubo, 6 W. R., 111. 

(7) Bipro v. Deo Narain. 3 W. R. (Mis.), 
J” • Moneesur v. Kishen Protab, 23 W. R., 
427 ; Han'dae v. Baroda, 27 C. 38. 

(8) Jump v. Jump, L. R., 8 P. D.. 159. 
Cf. Div a i v. Apaji, 10 B. 342 ; 

followed in Gutab v. Bansidhar. 15 A. 371. 

Pomachandra v. Dharmo, 15 W. R., 
17, F. B.; Koraj Koomcar v. Komal Koon - 
vor, 0 W. R., 34 ; but so© Gaur Hari v. 
Badha, 12 W. R., 54. 

(11) Bhoobun v. Thakoordoes, 15 W. R., 


18 note, F. B.. Bahadur v. Nohab Si*>r,l 
24 A. 04 (107). P. r. : Nu„d 
Kanee Bam . 29 O. 355 ; ,9w er v 

Ar)tr/n Kvnwar, 2 C. W. N.. 270 P r 

(12) Abottv. Aloft, 5 P. I p 
vatheesarn y. Bo T anna, 13 M. Wl iSnlk'i 
Mohun v. Luckhimcni. 4 C 384 • A»«i * j 

from ./coat v. ?n 0 (PS ' d ’ K0 ' ,,ed 

(13) Drury v. Horadhvn. 3 W R \ 
8 ; Mahrmed v. M,o £«•,,*, 0 N W p h’ 

R - v. Parra,,4 W R 

D C MB™ ^ W PA' 

14) v - Deo Narain, 3 W. R. (Mis.), 

(15) Bank o f South A vstra ’ia v A , rn t~ 

L. H-. 3 R C., 205. Prrrcrf y Fhcu’d he dis 
tm^u.shcd frrm rifht fo rcrvbo u 
Hovard v. Patent Jrciy Co •>« r I. r* iVT 
( 10 ) Tn re Strrathan and Ccne al r* ', ' 
Co., TI8971 I Ch.. 15- In , ? F 

Co.. Id.. 118981 2 Ch.. |49 /iWon ^ 

48g! 7) Tyr01>e V - Waterford, 29 L. J. Ch., 

(18) 2)e5i Prasad v. />?/>?> Oat t ^ 
227 ; cf. S. 0 (o), post. ’ ° A ' L ' J - 
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The right of a particular person to the use of a trademark is capable of 
protection, but it is not property, though it is sometimes spoken of as 
such/ 1 ) and it cannot be transferred/ 2 ) But a right of property is possessed 
by the author in Ins composition; such a right exists in the abstract thing 
as distinguished from the concrete thing—in the words written upon the 
paper/ 3 ) 

From these illustrations, by no means exhaustive, it will be seen that 
the term being used in the variety of senses it is difficult to describe its 
attributes with precision In the next section, however, the subject will 
receive a more exhaustive treatment. 

It is, however obvious that a large number of rights which though 
What it does not enforceable by law are not property. Such are for 
include. instance an easement/ 4 ) which being a right in re 

ulicua cannot be described as property* 4 ) such is also a licence* 5 ) 
and so are other rights which law only recognizes as personal, reference 
to which will have to be made in the next section. 

A petition of compromise filed in a Revenue Court withdrawing the 
petitioner’s claim for mutation of names and consenting to the entry of the 
name of the opposite party does not affect any “ transfer ” of property 
and need not, therefore, be stamped and registered.* 5 ) 

185. Meaning of transfer. —Like the word “ property ” the term trans¬ 
fer is also used in its widest and most generic sense as comprehending all the 
species of contract which pass real rights in property from one person to 
another/ 6 ) “ Transfer ” is alienation, amounting to a divestiture of the 
transferor’s rights, but also includes such limited and restricted alienations 
as are allowed by law. The term implies the making over of possession 
or control, an alienation of property or some interest therein made as 
between living persons. It does not include a power of devise. And so 
in the Bengal Tenancy Act, where the latter is sought to be included, the 
expression used is transfer or devise.* 7 ) The term “ transfer " does not 
necessarily import conveyance of all the transferor’s interest in the pro¬ 
perty/ 8 ) Thus a “ mortgage ” or a “ lease ” is a transfer, and is so 
treated in the Act, although it does not exhaust the interest which the 
transferor is capable of passing. Strictly speaking, the word transfer may 
mean (i) the process or act of conveyance or making over something to 
another, not necessarily absolutely, or (ii) the document by which the 
property is transferred. But the term is here confined to denote only a 
transitive act, and indeed, its sense is further restricted by the definition 
which restricts it only to alienations inter vivos. An alienation by will in 
execution of a decree/ 9 ) or on insolvency would, really speaking, be as much 
a transfer as to those dealt with in the Act, but these have been designedly 


(1) Reddaivm/ v. Benhtirn. [1896] A. C., 
199 (209. 210). 

(2) U/ltnan dc Co. v. Cesar Leuba, 13 C. W. 
N.. 82, P. C. 

(3) MacmilUm <{• Co. v. Deyit, [19071 
1 Ch., 107. 

( 1) Sec. S. 6 (c) ; Sital Chandra v. 

Delauney, 20 C. W. N.. 1158. 34 I. C.,450. 

(5) Jagrani v. Bixheshar, 12 A. L. J., 

1316 ; Kok-ln v. Penny TmI. 11 A. L. J., 765. 


(6) Copal Pander/ v. Parsotam. 6 A. 
121 (137) F. B. Mfthrmid, J.. in Matadin 
v. Hazim Hussein. 13 A. 432 (476) ; Anandt 
Bai v. Harlal, 15 C. L. R. 1 (5). 

(7) Anandi Baiv. Harlal, 15 C. P. L- 

1 (5) - T T» 

(8) Cf. Narandas v. Parshoram, 4 B.L. B » 
550. 

(9) Dinendro v. Ramkumar , 7 C. 118. 
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excluded from its consideration.d> And the term must therefore be read 
m the Act in the narrow and artificial sense conferred on it by the section 
! smee the Act mainly deals only with the transfers of immoveable pro¬ 
perty, the definition covers a larger ground than taken up by the Act. 

In its present meaning a transfer of property postulates at least two 
living persons, the transferor and transferee. A person cannot transfer pro¬ 
perty to himself, though he may create a trust in his own favour^) but he 
may o so to himself conjointly with another. The conveyance may be in 
present or in future, but the property itself must be existent, at least 
potentially as the property of the grantor.(3) But the transfer of future 

pr °Pf ‘ ibo * 1 8 b n °t dealt with in the Act, may still operate as a contract 
which may be specifically enforced as soon as the property comes into 
eing As observed by Lord Westbury: If a vendor or mortgagor agrees 
to sell or mortgage property, real or personal, of which he is not possessed 

r a I'™' and “ e rece * ves consideration for the contract, and after- 
wards becomes possessed of property answering the description in the 
contract, there is no doubt that a court of equity would compel him tc 
perrorm the contract, and that the contract would in equity transfer the 
S„ al • e ?| e f,t *° tbe mortgagor or purchaser immediately mi the property 
term 8 < ? c 1 9 u . lred - <6) Tben . again, as regards the parties to a transfer the 
pornnr bvin 8 P® rson no doubt includes also juridical persons, such as 
p ations, idols, and the like, since such persons being the creatures of 

And r reg ,T lefl aS s ^ andi ^ on the ««me footing as other living beings, 
of a TT th , at ' sh °i>l<f not be confined to transfers 

‘ L chnrncte , r . for it is wide enough to comprehend a deed of 
appointment under a settlement.(« The species of transfer treated of in the 

n , ro <’) b y ? aIe ' exchange or gift, which exhaust the aggregate of rights 

S; )w r r8h : p . “"A (h) by ,ease ’ an<1 mort B a l« ! which create only certain 
1 * nt0r ? R h ,n th ° p . r0perty , in favour °f another, although it is possible 
„h!!l . r ' gh ^ fi . mn - v ln certa,n casps approximate as nearly as possible 

trusts 6 T T n r h ; P ; Thp . Ac i t (, ° eS nnt ,,enl " ith settlements,partition or 
1077/71 uTr fc ^.° 8llb l ecfcs wore Proposed to be included in the Bill of 

slcelpfn a * , Rub]eCtS Were f ° ,,nd to bo u “*«»t"We to the scheme of a 
to nnSu- and u’ erc consequently struck out. The provisions relating 
tL P ? T re ’ bowever ’ subsequently enacted in a separate Act (8) <md 

of nIvrr Ct ° f tr r t n Wa u ^milnrly separately legislated upon.W The bJ 
f partition can hardly he regarded as a branch of the law of transfor n, 

hero defined for beyond effecting a change in the mode of eniovmen? parti 
tion does not effect any change in the rights of the parties.(10) But P * 

n Hasham & Co - (Intra) (1023), 

107. 

am) Bui Mahr, r Kore v. Bai Manila, 35 13. 

403 (407. 408). 

(3) Petch v. Titiin, 15 M. <fe W., 110; 

«*•merits v. Matthew*, 11 Q. B. D.. 90S; 

(172)“^*” V ’ Ahrlul Husein, 31 B. 1G5 

,J}> Collyer v. Inode*, 19 Ch. D.. 342 
Ik°I 1 HoVr °y ' 1 v. Marshall, 10 H. L. C. 191 
(Hut tho property must bo su'Ticiontlv 
jpecifiod); BeUling v. Read, 34 L. J. (ox.). 

J ; L«dheam v. Amor, 47 L. J. (Q. B.), 

(8) Holroyd v. Marshall, 10 H. L. C., 191, 


in so 

cited by Brown. L. J.. in Clements v. Mat - 
thews, 11 Q. B. D., 808 (818). 

(202) ^Th T a w* 11 ?™? Bank ' 22 C - 185 
rnniL ™V ° f n npointment was 

73-92).'" 1,6 Bl ° f 1877 (Clu XTI ’ S- 

(7) CHAP. Vir (ss. 49—57) dealt will, 

settlements, and Chap. XIII ( ss O'* not 
dealt with partition. (ss. .13-98) 

(8) Act IV of 1893. 

(9) Act II of 1882. 

< 10 ) Indnso v. Kothopnlli lo \r r 
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fur as the change of the mode of enjoyment may he regarded as allied to 
exchange, the subject may be conceded to be so far cognate and might with 
advantage have been included in the Act, as indeed, it was in the Draft Bill. 


186. The law of the transfer of property is, strictly speaking, not a 

branch of the law of contracts, although “ in the case of 

perty^and contract" a conve y ance °f land with covenants annexed, or the sale 

of a chattel with a warranty, the obligation hangs loosely 
to the conveyance or sale and is so easily distinguishable that one may deal 
with it as a contract. In cases of trust or marriage the agreement is far- 
reaching in its objects, and the obligations incidental to it are either con¬ 
tingent or at any rate remote from its main purpose of immediate 
separation.’’d) In a contract the obligations arise directly, whereas in a 
transfer of property they arise only incidentally, the immediate object of 
the agreement being to effect the transfer of property. 


187. Transfer and Trust. —A transfer of property must be distinguished 
from a devise* 1 2 ) or the creation of a trust the provisions of which are 
regulated by another enactment* 3 ) which however requires the transfer of 
property in certain cases even of trust* 4 ) and a question may then arise 
whether what was done was sufficient to amount to the transfer of property, 
and if not whether it would still amount to a trust. Such a case could not 
arise where an interest is created by a will or the author is his own trustee.* 5 6 > 
In other cases a trust of immoveables may be created by a registered instru¬ 
ment signed by the author of the trust or the trustee, and if it relates to 
moveables then it must be created as in the case of immoveables or by 
transfer of ownership to the trustee.**) Similarly, in England by the 
operation of the Statute of Fraud* 7 ) an express trust of land'of an interest 
therein is enforceable only if it is created by will or evidenced by soma 
writing signed by the settler, showing clearly what the intended trust is, 
or referring to some other document which does so. But the same rule 
does not extend to implied or constructive trusts * 8 ) which are also saved 

re'autitr a r n t P T n V <9> T her ? * no vital difference between te fo^s 

rrr nprtv ^ „ f T i' tra " s [ er and trust relating to immoveable 

b ® evl,,e ° ce d by a registered instrument, but since 

.a."””." tZ;' , T s ‘ "/*• S "K 

.. . The subject, 

Ar regards the transfer of moveable property being an actionable claim 

u-sipn nenTof actfonabl ^ ^ iS m0re materiaI since the 

assignm e nt of an actionable claim requires writingdD whereas its trust might 


(1) Anson’s Contracts (9th Ed.), 3. 

(2) Anamli Bui v. Hnrlal, 15 C. P. L R 
1 (”>)• 

(3) Act II of 1882. 

(4) lb., S. 6. 

(5) S. 5, Act II of 1882. Bui Mahukore v. 
Bai Mangln, 35 B. 403 (407). 

(6) lb. 

(7) 29 Charles, II, C. 3, S. 7. 

(8) An implied trust must be distinguish¬ 
ed from a constructive trust. The 
former is not expressed by the settler but 
is founded on an unexpressed but yet his 
presumable intention, and if this trust is 
implied in favour of the author himself it 


is deemed a resulting trust. A construc- 
ivo trust, on the other hand, is raised by 
the construction of equity in order to 
satisfy the demands of justice, without 
reference to any presumable intention of 
the parties. 

(9) S. 94, Indian Trusts Act (Act II of 
1882). But since this section only relates 
to constructive trusts. Quere whether it 
saves also an implied trust. As to the 
difference between the two see the note, 
Sl/p"\ 

(10) S. 122, post, 

(11) S. 130, post. 
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b V rea ‘ ed b y P“° (1) Such was held to be the case where one T C in 
anticipation of death handed over his property to the defendant his brother 

r r ally iL dir0Cted t0 F ay oeltaiu specified debts and to apply the 
surplus for the necessities and support of his family and which Pigot J 

held to be a good trust in favour of T. C. 's creditor.!*) Here there was a 

transfer though it was impressed with a trust. But where there is no 

t^hffn n H tr Tu : S? " bere ° nC Sndashiv insured his life expressed 

her b huslmn h d e ' ° f 1!" n' te ""t the latter ob j ect <-'d to its attachment by 

her husband s creditor, the Court threw out her claim holding that inasmuch 

rr d h -' d DOt dlvssted iuniself of his beneficial interest under the 
policy by its assignment as provided by S. 130 or by signed declaration of 

DroDertv(3) OV B e ftl by f S n 5 ?f * he Ind ‘ an TrUStS Act - !t sti11 remained his 
property ( But the following case presents more dilficutly. One Damodar 

mfn m ? de i “ ? red ‘! ® Dtry !“ hls books in favour of h's wife Harkore and 
small interest was calculated and added and from which she withdrew 

C - mS and the iL dled L Up0n ber death Damodar wrote to her foui 

was g at tl, " S T ,ng V ben r hi “ m ? ne ' V gifte<1 by him to his deceased wife 
r a bl he L d,S P° Sal - , Later T, he ehan 8 ed llis n 'ind and by his will left 

damrbt h tb * j® .?° nS . ° f ° ne ° f hlS dau g hters , whereupon his three other 
fi a t gh pr f t rS sued ‘he former and the question turned upon the effect of the 

The 1 lnh y 3 ea< t m r ' he ¥ b j 0f . the declaration made on Harkore's death 
Ihe Subordinate Judge held that Damodar Das had made a gift of the 

money to his wife Harkore and that the plaintiffs Mere therefore entitled 

aonea 0 l7b r ^ in tb ® Same ’ and tbougb this view was affirmed on 
appeal the learned judges were divided on the legal effect of the transaction- 

while d n Va t kar t" b °! < ’ ,ng that !t created « valid trust in favour of Harkore 

Damol Ieat0 a'm'’ h -1 d tHat there WaS 110 trllst but thftt the relation between 
in the 1 f an<1 ’I" Wlfe Y a t merel - v tbat of depositee and depositor, but which 
the circumstances of the case made no difference in the decision.<«> 

[For a further discussion of this subject reference should be made to the 
discussion under section 122 post.] 

Math 1 3 ®?-' °° nVeyanc ? t0 Unborn Persons—Although this Act only deals 
mc b - “henations made as between living persons still subject to Certain 
restrictions, an interest may be created in favour of persons yet unborn 

he limits within which such alienations are permitted are prescribed in 
sections 13 to 16 and in section 20. prescribed in 


6 . Property of any kind may be transferred except as 

transferred”^ be ^i-wise provided by this Act or by any 

other law for the time being in force. 

(a) The chance of an heir-apparent, succeeding to an 
estate, the chance of a relation obtaining a legacy 
on the death of a kinsman, or any other mere 
possibility of a like nature cannot be transferred 


(1) S. 6 para (2), Indian Trusts Act (Act 
II of 1882). 

(2) Suddaaook v. Rum Chunder, 17 C. 
« 20 (028, 629). 

(3) Shankar v. Umabai, 37 B. 471 (478); 


(i«s>r Q ?B uPstf* A r- 

BMajiv. Dattutrya, SB^tTss’''" 8 
(4) An Mahore v. Mantis B. 
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(b) A mere right of re-entry for breach of a condition 
subsequent cannot be transferred to any one except, 
the owner of the property affected thereby. 

( c ) An easement cannot be transferred apart from the 

dominant heritage. 

(d) An interest in property restricted in its enjoyment 
to the owner personally cannot be transferred by 
him. 

(e) A mere right to sue cannot be transferred. (1) 

(/) A public office cannot be transferred, nor can the 
salary of a public officer, whether before or after it 
has become payable. 

(g) Stipends allowed to military and civil pensioners of 
Government and political pensions cannot be trans¬ 
ferred. 

(h) No transfer can be made (i) in so far as it is opposed 
to the nature of the interest affected thereby; or (ii) 
for an unlawful object or consideration within the 
meaning of section 23 of the Indian Contract Act, 
1872 ;< 2 > or (iii) to a person legally disqualified to be 
transferee. 

(i) Nothing in this section shall be deemed to authorize 

a tenant having an untransferable right of 
occupancy, the farmer of an estate in respect of 
which default has been made in paying revenue, or 
the lessee of an estate under the management of a 
Court of Wards, to assign his interest as such 
tenant, farmer or lessee. (3) 


(1) This Clause has been amended by s. 
3 (Act II of 1000) for the following as ori¬ 
ginally enacted “ (c) A mere right to sue 
for compensation for a harm illegally caused 
cannot be transferred.” 

(2) The words in sub-clause (2) have been 


substituted by s. .3 (ii) of Act II of 1900 for 
the following : “For an illegal purpose ” 
as originally enacted. 

(3) The clause (i) has been added by 8_ 
4 of the amending Act (III of 1885). 
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191. Meaning of Ward*. 
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Property. 
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198. Hindu Endowments. 

tOl. Power of Alienation. 
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208. Enfranchisement of 
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218. Expectancy of 
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220. The chance of 
Legacy. 
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Paragraphs. 

223. Excepted cases. 

224. Right of Re-entry. 

228. Easement cannot be 
transferred. 

231. Interest restricted 
to personal enjoy¬ 
ment. 

233. Res Extra Com- 
mercium. 

236. Right of Pre¬ 
emption. 

237. Maintenance Grants. 

239. Impartible Estate. 

2!,2. Mere Right to Sue. 

240. Maintenance. and 
Champerty. 

248. What amounts to a 
bare right to sue. 

260. Public Office and 
Salaries. 

$63. Religious Office. 

26 4. Pensions. 

267. Stipends and Politi¬ 
cal Pensions. 

269. Excepted Pensions. 

271. Personal Rights. 


129 


272. Opposed to the 
nature of the 
Interest. 

273. No transfer for 
Unlawful Object or 
Consideration. 

275. Consideration v. 
Object. 

276. Transfer forbidden 
by Law. 

278. Transfer for Un¬ 
lawful Object. 

282. Maintenance v. 
Indian Rule. 

283. Transfers Valid and 
Void. 

286. Unlawful Consider¬ 
ation. 

287. Transfer opposed 
to public policy. 

289. Marriage Brocage. 

292. Transfer in breach 
of Law or Coven¬ 
ant. 

294. Locus Pcenitentice. 

295. Disqualified Trans¬ 
ferees. 

296. Excepted Transfers. 


189. Analogous Law. —This section enunciates a general proposition 
and enumerates certain exceptions to which it is subject. Transfers are 
favoured of law, but there are certain limits within which it favours them. 
These are defined in the exceptions, which are to be read as supplemental to 
those elsewhere provided, whether in the other enactments or in the rules of 
Hindu, Mohamednn, or Buddhist law wlrch are uncontrolled by the 
provisions of this Chapter.0> In the face of the positive prohibition here 
enacted, there is no room for the application of the doctrine of English 


(1) S. 2(d). 
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equity which upholds an assignment of such interests if made for a valuable 
consideration, as was observed in a cased 1 2 3 ) Though m law a P°ssibi 1 y 
is not assignable, yet in equity, where it is done for a valuable consideration, 

it has been held to be assignable.”^ 


190. Principle.—In so far as this section is declaratory of the general 
principle in favour of free alienations, it enunciates a rule the propriety of 
which has long since been recognized. “ It may happen, says Bentham, 
“ that possessing a thing by a lawful title, we wish to dispossess ourselves 
of it. and to abandon its enjoyment to another. Shall such an arrangement 
be confirmed by the law? Doubtless it shall be. All the reasons which 
plead in favour of the old proprietor change sides with the transfer, and 
then plead in favour of the new one. Besides, the former proprietor must 
have had some motive for abandoning his property. Motive is pleasure or 
equivalent; pleasure of friendship or of benevolence, if the thing was given 
for nothing; pleasure of acquisition, if it was a means-of exchange; pleasure 
of security, if it was given to ward off some evil; pleasure of reputations, 
if the object was to acquire the esteem of others. It seems, then, that the 
transfer must increase the enjoyment of the parties interested in it. The 
acquirer stands in the place of the conferrer as to the old advantages, and 
the conferrer acquires a new advantage. We may then lay it down as a 
general maxim, that every alienation imports advantage. A good of some 
sort, is always the rpsnli of it..*’*" "Rnt where the transfer, if permitted, 
would occasion injury to one of the parties or to the public, it should be 
restrained if it is attended by more evil than good. The nine exceptions in 
the section would generally be found to reconcile themselves to this 
principle.< 4 > ' 


191. Meaning of Words. —“ Property of any kind.” For the meaning 
of the term “property ” see Introduction and s. 5, §§ 182—184. It of 
course includes an actionable claim/ 5 ) dealt with in Chapter VIII. The 
mortgagor s estatfb known as the equity of redemption is similarly property 
capable of being transferred/ 6 ) “ Possibility of a like nature ” means 
cjusdeni generis with the contingencies previously enumerated and it does 
not exclude all possibilities/ 7 ) For other words, see post.. 


192. What Property may be transferred. —The principle underlying 
the general rule here enunciated has been before examined. And the general 
notion of the term has been discussed in the commentary on the last section 

' S P ro P ose< ^ here to continue the same discussion, but in 
the form which it must necessarily assume having regard to the rule to be 
presently expounded. The term “ Property ” is not perspicuous enough 
by itself and being a word often used in vulgar parlance, it has acquired a 
variety of meanings which bear no analogy to its legal concept. Generally 


(1) Sumsuddin v. Abdul Husein, 31 B 
165 (172). 

(2) Chauncy v. Graydon. 2 A. E. K., 616' 
(621) 26 E. R. 771. 

(3) Theory of Legislation (Hildreth’s 
Ed.), Ch. II, p. 168. 

(4) “ No contract is void in itself ; none 

is valid in itself. It is the law which, in 
either case, grants or refuses validity. 

But for granting or refusing it, reasons are 

necessary. Equivocal generation is bani¬ 


shed from sound physiology ; perhaps some 
day it will be banished from jurisprudence. 
This void in itself is precisely an equivocal 
generation.” Bentham’s Theory of Legis¬ 
lation (Hildreth’s Ed.), Chap, il, pp. 173, 
174. 

(5) Rudra PVale ash v. Krishna Mohan, 

14 C. 241 (£44). ' • 

(6) Kapil Deo v. Ram Rakha, 7 A. L. J.» 
1191 (1193). 

(7) Pashupativ. Venl-ata, 47 I.C.(M) 563. 
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speaking, property is a thing which is an object of ownership. And the object 
of ownership is to afford either happiness or security. And consequently 
men are apt to speak of the object of the property as property itself. It is 
in this figurative sense that the term is used when the wife is spoken of as 
the property of her husband; and the rights which are the sources of profits 
have been similarly idealised into incorporeal objects, and which present the 
greatest difficulty to their scientific classification. Indeed fictitious entities 
of this kind have been so unreservedly created that the term has been 
enlarged beyond all recognition. Thus when liberty or reputation is spoken 
of as a man’s best property, the term is no more than a figure of speech to 
import something of value.W All these varieties of uses of the term will 
have to be eliminated from our present consideration, as they do not 
constitute property in the eye of the law, independently of which there is no 
property which is the mere creature of law.< 1 2 > “ The idea of property consists 
in an established expectation ; in the persuasion of being able to draw such 
or such an advantage from the thing possessed, according to the nature of 
the case. Now this expectation, this persuasion, can only be the work of 
law. I cannot count upon the enjoyment of that which I regard as mine, 
except through the promise of the law which guarantees it to me. It is 
law alone which permits me to forget my natural weakness. It is only 
.through the protection of law that I am able to enclose a field, and to give 
myself up to its cultivation with the sure though distant hope of harvest. ”( 3 ) 


193. Transfer of Future Property —The property which obtains legal 
recognition so as to endow it with a transferable character must in the first 
place be existent. For there can be no transfer of a thing which is non¬ 
existent. As the Privy Council in one case observed: “ How can there be 
any transfer, actual or constructive, upon a contract under which the vendor 
sells that of which he has not possession, and to which he may never 
establish a title? The bill of sale in such a case can only be evidence of a 
contract to be performed in future, and upon the happening of a contingency; 
of which a purchaser may claim a specific performance, if he comes into 
court showing that- he himself has done all that he was bound to do.”( 4 > 
So in another case Lord Mncnnghten said: “ Tt has long been settled that 
future property, possibilities and expectancies are assignable in equity for 
value. The mode or form of assignment is absolutely immaterial, provided 
the intention of the parties is clear. To effectuate the intent ; on 
an assignment for value, in terms present and immediate, has always 
been regarded in equity as a contract binding on the conscience 
of the assignor and so binding the subject matter of the contract 
when it comes into existence, if it is of such a nature and so described as 
to be capable of being ascertained and identified.”( 5 > Hence, where it was 


(1) Bentliam’s Principles of Morals and 
Legislation, 231. The lexicographical 
meaning is of little use in interpreting a 
legal term. Tulahi Perxhad v. Hum Nnrain, 
12 C. 117 (130), P. C.; Agni Bindh v. 
Mohun, 30 C. 20 (29). 

(2) Bentham’s Theory of Legislation 
(Hildreth’s Ed.), Chap. VIII, p. 111. 

' (3) lb, p. 112. 

(4) Raja Sahib Pahlud Sen v. Budhu 

Singh, 2B. L. R., Ill (117), P. C., 12M.I.A., 


275 ; followed in Ranee Bhobosoondree v 
Issurchunder , 11 B. L. R., 36 (41), P. C. 

(5) Tallin/ v. Official Receiver, 13 App. 
Cos., 523 (543); Chauncy v. Oreydon, 2 A. 
L. R., 616 (621); Sumsuddin v. Abdul 
H lutein, 31 B. 165 (172). Palinappa v. 

PerlT'"' J 6 „ M - ,429 (434); Baldeo 
Pershad v. Miller, 31 O. 667 (675) To 

the same effect per Cotton, L. J., i n In re 

Clarke 36 Ch. D., 348 (351), In re Dallas 

(1004) 2 Ch., 365 (393. 394) ’ 
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agreed between two parties that in consideration of certain proceedings to 
be instituted jointly by them, in which one of the parties was to finance the 
litigation in which the other claimed certain property against a stranger, 
and to whom on the success of which half of the property recovered was 
to be made over, it was held that the agreement did not operate as a 
present transfer of the property, but only as an agreement- to transfer it 
upon the happening of certain contingencies.* 1 ) The same principle ran 
through the decision of other eases in which a party transfers the next 
year's indigo crop, or the future rents and profits of a village or land* 2 ) or 
other property that may come into existence in future.* 3 > In all such cases, 
however, the transfer, in fact constitute no more than a contract to be per¬ 
formed on a future date. As Jessel M. R., observed: “ A man cannot in 
equity any more than at law assign what has no existence. A man can 
contract to assign property which is to come into existence in the future, 
and when it has come into existence, equity treating as done that which 
ought to be done, fastens upon that property, and the contract to assign 
thus becomes a complete assignment.”* 4 ) Thus, where a party provided 
another with funds for the purpose of litigation on promise that he was 
to take out of the amount which may be collected from the defendants 
the whole of the amount incurred on account of the said costs,” he was 


entitled to enforce the agreement and the charge thereby created upon the. 
moneys subsequently collected from the judgment-debtor. And such 
property would form a specific fund for the purposes of the charge which 
would attach to it notwithstanding that it has been substituted by certain 
other property.* 5 ) Such contracts are however.not transferable within the 
contemplation of the Act, and if they are enforced, it is because they fall 
under the rule of equity which, in the absence of anv enactment, the courts 
are enjoined to administer.* 6 ) But before anv such agreement could be aiven 
effect to, the property must be sufficiently specified so as to be capable of 
identification upon their coming into existence. As Lord Westbury said: 

A contract for the sale of goods, as, for example, of five hundred chests 

of tea, is not a contract which would be specifically performed, became it 

does not relate to any chests of tea in particular; but a contract to sell five 

hundred chests of the particular kind of tea which is now in my warehouse 

in Gloucester, is a contract relating to specific property, and which would 

he specifically performed The buyer may maintain a suit in equity for the 

delivery of a specific chattel when it is the subject of a contract and for 

an injunction if necessary) to restrain the seller from delivering it to anv 
other person. ( ? ) " • 


194. But such a contract must, 
by c onsideration, granted which, the 

(11 Ranee Bhohosoondree v. Tssurchunder, 
11 B. L. R-, 30 (41), P. C.; followed in 
Tara Soondaree v. The Collector of Mymen- 
8ina. 13 B. L. R.. 495. P. O.; Oungahum/ 
v. Rnghubram. 14 B. L. R., 307. 

(2) Shet Singh v. Sri Raw . 30 A. 240 ; 
langal Sarny v. Subhiah. 0 T. C., 504 (505). 

(3) Misri Lai v. Mozhar Hossa in. 13 C. 
262 ; following Lala Tilockdhari v. Furlong 
2 B. L. R., (A.C.). 230. To the same 
effect Congreve v. Evetts. 10 Exch.. 298 ; 
Hope v. Hayley , 5 Ell. & Bl., 830 (845). 

(4) Collyer v. Isaccs. 19 Ch. D.. 342 (351), 


like all other contracts, be supported 
incapacity to perform it at the time 

^ - I — v ■ ■ I ■ ——— 1 mm m — ■ — —— m ■» 

cited at the bar in Clements v. Matthews 
11 Q. B. D., 808 (811), and in Palaniappa 
v. Lakshmanan, 10 M. 429 (433) ; Bansidhar 
v. Sant Lai. 10 A. 133 (135). 

(5) Palaniappa v. Lakshmanan , 10 M. 
429. 

' (0) Palaniappa v. Lakshmanan, 10 M. 
429 (434) : following Misri Lai v. Mozhar 
Hossain, 13 C. 262 (264) ; Bansidhar v., 
Sant Txil, 10 A. 133 (136). 

(7) Holroyd v. Marshall , 10"H. L. C., 191 
(209. 210); explaining Mogg v. Baker, 10 M. 
«fe W.. 195 f!98>. 
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of its execution will b.e no answer when the means of doing so are after¬ 
wards obtained. And where the contract is sufficiently clear it must not 
be thrown out because it was not more definite. Thus where the grantee 
is to have all the future property of the grantor on Blackacre and on all 
other premises which may happen to be his thereafter, the property was 
held to be sufficiently ascertainable to give effect to the contract.O And so 
long as it is ascertainable on its coming into existence, it is immaterial that 
it was vaguely described, for “ vagueness comes to nothing if the property 
is definite at the time the court is askgd to enforce the contract: ”( 1 2 3 4 * > cerium 
est qui certum reddi potcst.W Hence the assignment of his property by a 
manufacturer including all the book debts which might become due and 
owing or which might during the continuance of the security become due 
and owing to the mortgagor was held to pass all future book'debts, though 
not limited to book debts in any particular business and incurred after the 
assignment whether in the business carried on by the mortgagor at the time 
of the assignment or in any other business.^) And such an assignment 
■^oald be valid against the trustee in the event of the assignor’s subsequent 
bankruptcy, provided that the debt was due at the date of the assignment, 
though it was not payable until a future time,(5) and which distinguishes 
the other case where nothing being due at the date of the assignment, a 
debt which might become due to the trustee in his bankruptcy at a future 

t-ime, in which case nothing would pass because there was nothin** to 
assign. ( 6 > " 


195. But an instrument which purports to create merely a charge on 

Mere charge on future debts * (loes not amount to an equitable assignment 
future debts. of . th . e debts in favour of the creditor.^) On the same 

principle the assignments of the future cargo of a shipW 
and future patent rights^) were upheld. It was in the last case contended 
that an agreement to sell what an inventor may invent, or acquire a patent 
for before he invented it, is against public policy since it would discourage 
inventions, but Sir C. Jessel, M. R., observed: “ It must not be forgotten 
that you. are not to extend arbitrarily those rules which say that a given 
•contract is void as being against public policy, because if there is one thing 
more than another public policy requires, it is that men of full n**e and 
competent understanding shall have the utmost liberty of contracting and 
that their contracts when entered into freely and voluntarily shall hi*’ held 
sacred and shall be enforced by Courts of Justice. Therefore, you have this 
paramount public policy to consider—that you are not lightly to interfere 


(1) Clements v. Matthews, 11 Q. B.D., 
S08 (817). 

(2) Per Cotton, L. J., in In re Clarke, 30 
Ch. D., 353 ; Tailbx / v. Official Receiver, 13 
App. Cas., 623 (536), In re D'Epineuil ; 
Tadman v. D'Epineuil, 20 Ch. D., 758 ; 
Danuhian Sugar Factories v. Inland Reve¬ 
nue Commissioners, 70 L. J. Q. B., 213. 

(3) “ A thing is certain which is capable 
of being ascertained.” 

(4) Tailby v. Official Receiver, 13 App. 
Cas., 623, reversing Official Receiver v. 

Tailby, 18 Q. B. D., 25, restoring Tailby v. 
Official Receiver, 17 Q. B. D., 88, overruling 

Belding v. Read, 3 H. & C., 955, In re D' 
Epineuil, 20 Ch. D. 758, approving In re 


C/orA-e • Coombe v. Carter, 36 Ch. D., 348. 

99 { f) hV? * Co., Ex parte Rawliru,s, 
22 Q. B.D., 193 ; following Broum v. Metro - 
politan, the.. Society, 28 L. J. Q. B., 236. 

(6) Ex parte Nichols, 22 Ch. D., 782 
explained per Lord Esher, M. R., and Fry’ 
L. J in In re Davis & Co.,; Ex parte 
Rawilngs, 22 Q. B. D., 193 (198, 199). 

(7) Puninthavelu v. Bashyam, 25 M. 40 
(41); see per Bhashyam Ayyangar, J., ih 
at p. 415, citing Tennant v. Trenchard 4 Cl, 
A.. 637 (543, 544). 

(8) IAndsay v. Oibles, 3 De G. & I 090 

(9) Printing, dsc., Co. v. Sampson, L R * 

19 Eq., 462 (465). • ’ W 
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with this freedom of contract.”d) Accordingly numerous casesC 2 ) have 
been decided to illustrate the general principle which must now be taken 
to be settled that, where the consideration has been given, courts of equity 
will give effect to the agreement if it be in any way possible, and will not 
yield to the dishonest plea on the part of the covenant or that the covenant 
is too vague for specific performance, unless it is impossible to ascertain 
its meaning or to give it any reasonable effect/ 3 ) And the rules apply 
equally to marriage-settlements.( 4 > In England the assignment of a debt or 
chose in action is, since the passing of the Judicature Act, 1873/ 5 ) governed 
by that Act. But that Act does not give any new rights, but only affords 
a new mode of enforcing the rights previously existent and recognisedJ 6 * 
However, the subject will have to be more closely examined while discussing 
the corresponding provisions enacted in the Act/ 7 ) 

196 . Property not in possession.—From what has been observed 
before, it would appear to follow that the transferor may validly dispose of 
property of which he was not in possession at the time of disposition. But, 
if there be anything against the rule in the Hindu or Mahomedan law it 

Hindu Liw would, of course, give way/ 8 ) As regards the requirements 

of Hindu Law it appears to have been at one time held 
in a series of cases decided in Bombay( 9 > that the transferor could not 
validly convey property of which he was out of possession. This view seems 
to have received for a time additional authority from a decision of the Privy 
Council/ 10 ) the erroneous headnote of which was responsible for the erroneous 
decisions that were given upon its authority.dD But as soon as the question 
again went up before the Board of the Privy Council, that hi*h tribunal 
reviewed the Hindu text/ 12 ) which they said had “ reference to the com¬ 
parative strength of a title with possession and a title without it ”03) and 
finally they observed: “ Their Lordships see no reason why a gift or con¬ 
tract of sale property, whether moveable or immoveable if it. is not of a 
nature which makes the giving effect to it contrary to public policy should 
not operate to give to the donee or purchaser a richt to obtain possession. 
Th.s appears to be cons,stent with Hindu law. "00 This pronouncement 
naturally turned the tide against the current of the Bombay decisions (TO 
lyh.ch thenceforward followed the view 0 f the Privy Council which appears 
to have been throughout m harmony with the decisions of the High Courts 

Prin ‘ in " <tr - Co. t. Samrtavn. T,.R„ Knrhv v Knrhnh* in n tt c t> 7TT - 


19 Fq 4«2'4fi5). 

(°) Lew*’* v. Madoc Jr a. 8 Ves., 150: 17 
Ves.. 48 ; Randall v. Willi*, 5 Ves.. 202 ; 
Hardy v. Crren. 12 Reav., 182: Fvfe v. 
Arhufhnof, 1 De O. ft ,T., 400 ; Bennett \\ 
Coorter, 0 Renv.. 252 : Tn re Panama, tbc., 
Co.. T/. R., 5 Oh., 318. and eases ci f ed sv-pra. 

HI Per Kav. J.. in Clarke : Coomhe v. 
Carter, 35 Oh. B.. 100 (114) : distinguishing 
Beld'nn v. Read. 3 H <fc C.. 055. 

(4) Tn re Clarke ; Coombe v. < < rter, 35 
Ch. T).. 100 (114). 

(5) 30 * 37 Viet., C. 00. s. 25, suh-s. 0. 
(0) Wallrer v. Bradford Old Bank, 12 O 

B. D.. 511 (515). 

(7) Oh. VTTT, q. v. 

(8) R 2(d), ante. 

(91 Hariiwan v. Nardu. 4 B. H. O. R., 
31 ; Mathews v. Oirdhari Lai. 7 B. H. C. B., 
(O.J.), 1 ; Oirdhar v. Doji, 7 B.H.C.R., 4 


Karhu v. Karhoha. 10 B. JT. C. R„ 40] ; 
Tsohihhai v. Bai Amrit. 2 B. 209 ; Pai Surat 
v. Dalva/ram. 6 B. 380. F. B.; (i n which 
however it. was conceded that, a person 
whose estate is in possession of a trespasser 
may sell his right of entry as such): Va#u - 
dev y. Tafia, 6 B. 387 (view Qualified) r 
hut- in Bhukan v. Bhaln, 1 R. H. O. R., 19. 
the contrary was laid down, and this view 

was afterwards restored by the Privy 
Council. 

(10) Raiah Sahib Perhlad v. Babu Budha 
Sinnh. 12 M. T. A.. 300. 

(11) See Sir R. Couch in Kalidas v. Kan~ 
haya Lai. 11 C. 121 (133). P. C. 

(12) Ve-nvavalkva Dig. Bk„ 2 V., 3?. 

(13) Kalidas v. Kankaya Lai, 11 C. 121 
(132), P. C. 

(’ 4 ) p . 135 . 

(15) Ugarchand v. Madapa, 9 B. 324. .* 
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at Madras* 1 ) and Calcutta.* 2 ) An undivided co-parcener in a joint Hindu 

family may then validly mortgage his undivided share in the family pro- 

perty, and his death before the mortgagee’s suit would not nullify the 
mortgage.* 3 ) 

l97. But under Mahomedan law possession is essential, and it has 

Mahomedan Law. accorc hngly been held that a gift by a Mahomedan not in 
' % ’ possession is null and void, for the Prophet has said: “ A 

gift is not valid without seisin.”* 4 ) So Sargent, C. J., observed: “We 
think that this statement of the law of gifts is not consistent with any 
other conclusion than that delivery and seisin are of the essence of a gift, 
and that, therefore, no right of any description passes without them as 
must be the case when the donor is not himself in possession.”* 5 ) . 

* . 198. Hindu Endowments. —The right of worshipping a god or goddess 

and receiving a share of the offerings may be transferred, but only to a 
competent person within the line of succession,* 5 ) but the religious endow¬ 
ment cannot be so transferred,* 7 ) though its income may be temporarily 
••pledged for necessary purpose, such as repairs, etc., of. the temple *« 
According to the Indian Common Law relating to Hindu religious institu¬ 
tions, the landed endowments thereof are as a rule inalienable.(9) Though 
proper derivative tenures conformable to custom may be created’• with 
reference to such endowments they cannot be transferred bv way of 
permanent lease at a fixed rent, nor can they be sold or mortgaged. Their 
revenues alone may be pledged for the necessities of the institution (io> pj ut 
according to the view taken in a case of the Calcutta High Court not only 
the mcome but the property itself may be alienated for legal necessity 
And when a shcbmt, as such, trespasses on the property of another and so 
commits a tort and he is sued for costs and damages, the debutter 
property may be sold in execution of such a decree.* 11 ) A right of worslnn 

? ; inalienabI . e ’ (I2) and S0 is th * «*** of the priest to porfoZ 

the ^services and to receive the custom ary remuneration.* 1 *) Such things are 


(1) Virabhadra v. Hnri Rama, 3 M. H. C. 
R., 38 ; Vasiuleva v. Narasamma, 5 M. C ; 
■Ramaxami v. Marimutlu, 6 M. 404. 

(2) Gungahurry v. Raghubram , 14 B. L. 
R-. 307 ; Lokenath v. J uggobundlioo, 1 C. 
297 ; Narain v. Da tar am, 8 C. 597 ; Modun 
Mohuri v. Futlarunnixea , 13 C. 297. 

(3) Palaniaruly v. Veramalai, 15 M. L. 
J. R., 486. 

(4) Hedaya Vol. Ill, p. 291 ; Mohinudin 
v. Manchershah, 6 B. 650; Meher Alix. 
Tajudin, 156, holding that Kalidax v. 
Katihaya Lai, 11 C. 121, P. C., only settled 


n B 1 un U i‘r°r^ o/ n h,ma v - Hari Sila 

V 7 0 P ™ 8u ’ ino Kumari Debya 

L Oota bchandBabu , L. R„ 2 I. A., 145, 151 ; 

v ; Chintaman, 5 B. 393, 396; In 

Kixhore v. Sukha Sindhu , 10 C W 

N .000 (1002) Debutter property wTs 

ow, ? H t ,,enable for necessity. 
(833). R(,Jeahwt,r v - Oopeshu-gr, 34 C. 828 

(10) Mif>e«suree v. Muthooranath, 13 M. 
•Vo•T V- ,/ ’ N(, :°% n v * Chintaman, B. 5 
15521 • V ;/ 0/ haHO V - Hnri ' « 546 

the rule of Hindu Law and did nht affect 465 (472)? Shiv^R^Z' 2? M ’ 

Mahommodans. 29 M. 117 . In ’ AHahah^T 

'5) Palakdhari Rai v. Manne a, 23 C. 

179 ; Womesh Chunder Challerjee v. Chutulec 
Cham Roy Chowdhry, 3 C. 203 ; Juggo- 
bundho Ghose- v. Manickchand, 7 M.I.A., 

263. See also Go pal Pandey v. Badrinath, 

6 A. 121 (F. B.). 

(6) Mancharum v. Pranahankar, 6 B. 

298 ; but contra in Praaanna Kumar v. 

Saroda, 22 C. 989 ; Gobinda v. Debendra, 

12 C. W. N., 98 102). 

(7) Collector of Thana V. Hari Sita Ram, 

« B. 546 (552) (F. B.). 


.. l Allahabad the property’ 

25 A. m 296 be n ,ened ’ PnrH,MUtm v. DatOir, 

1 () I ’ } w n M ”"i Mn"°l e r • V * Sukha Mndhu , 

Oharidra; £ Tk 63 ? ^ 

(12) Kalicharan v. Bangahi, 6B L R 

72-; 15 W R.. 3.3!) ; Itajeshwar v Oove 
ah war , 34 C. 828 (833). P 

(13) Dubo v. Sriniljaa, 5 B L R. ai 7 

Rajeahuar v. Gopeahwar, 35 C. n^Puncha 
v. Bmdeswan. 43 C. 28 runena 
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defeated CD And it has been even held that a priest contravening the rule 
and mortgaging his office is not precluded from raising the question that his 
priestly office with emoluments is inalienable.< 1 2 > And an assignment of such 
an office with the lands attached thereto followed by a consent-decree passed 
on the footing of such assignment may be subsequently set aside by the 
assignor/ 3 ) “ A former abuse of trust, in another instance, cannot be 
pleaded against a trustee who seeks to prevent a repetition of abuse, even 
if he were°formerly implicated in the same indefensible course against which 
he is seeking to protect the property, though it would be reason for excluding 
him from the administration of the property as shebait. The Court could 
not with any propriety, say: ‘ We will decline to protect the property, and 
have it further exposed to loss, and decline to make a declaration, that, it is 
trust-property, merely because they would not trust the plaintiff with its 
administration.’ ”< 4 > " And so it has been held that the question may be 
raised at any stage of the suit or even in second appeal though not specifically 
pleaded. < 5 * > 


199. But since inalienability is based upon the principle that no 
stranger should be permitted to intrude himself into the management of 
the endowment, it is conceivable that there could be no objection to the 
transfer of the right of worship of a joint family idol to a member of the 
family, who might even appoint a fitting proxy to do the worship.(®) And 
it has been accordingly held that the alienation of a religious office to a 
person standing in the line of succession, e.g., by a divided member to his 
sister’s son/ 7 ) or to grandchildren by way of relinquishment/ 8 ) would be 
unobjectionable if the transferee was not disqualified for the performance 
of the office by personal unfitness, but in Madras the rule has been further 
narrowed down by the transfer being allowed, in the absence of special 
usage, to only the immediate heir/ 9 ) But in the case of an absolute 
failure of succession/ 10 ) or in the case of a family idol the consensus of 
the family might give the existing dedication another direction, but the 
consensus of the trustee could not likewise do it in the case of a public 
temple/ 11 ) Indeed, the trustee of an endow r ment has, as such, no power 
to transfer his trust to another. And where a trustee is empowered to 
appoint another trustee to act for him, the power is personal to him and 


(1) Jaggernath v. Kishen ,7 W. R., 266 ; 
Drobo v. Srineebash, 14 W. R., 409 ; Kalee 
Charan v. Bungshee, 15 W. R., 339 ; Srimati 
Mallika v. Ratanmani, 1 C. W. N., 493 ; 
Mancharam v. Pransankar, 6 B. 298 ; 
Kuppa v. Dorasami , 6 M. 76 ; Rajah Vurmah 
v. Ravi Vurmah, 1 M. 235. 

(2) Srimati Mallika v. Ratanmani, 1 
C. W. N., 493. 

(3) Subbarayudu v. Kotayya, 15 M. 389. 
f4) Jaggat Mohini v. Sookhimoni, 17 W. 

R., 41, P. C.; followed in Srimati Mallika v. 
Ratanmani, 1 C. W. N„ 493. 

(5) Kuppa v. Dorasami, 6 M. 76 ; Raja- 

ram v. Qanesh, 23 B. 131. 


(6) Ukoor Doss v. Chunder Sekhur, 3 W. 
R., 152. 

(7) Mancharam v. Pranshankar, 6 B. 
298 ; Duleo v. Srinivas, 5 B. L. R., 617; 
Kuppa v. Dorasami, 6 M. 76. 

(8) Sitarambhat v. Sitaram, 6 B. H. C. R.» 
250; Rajaram v. Qanesh, 23 B. 131 
(136). 

(9) Kuppa v. Dorasami, 6 M. 76 ; follow¬ 
ed in Narayana v. Ranga, 15 M. 183. 

(10) Durga Bibi v. Chanchal, 4 A. 81; 
following Rajah Vurmah v. Ravi Vurmah, 

1 M. 235. P. C. 

(11) Kunwar Doorganathv. Ram Chunder, 

2 C. 347, P. C. 
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cannot be transferred.* 1 * In the case of a Hindu idol or temple inalien¬ 
ability is the rule presumed, but the presumption may be rebutted 
by adducing evidence of well proved and established custom.* 2 * But the 
custom to be proved must be one which regulates the particular 
institution.* 3 * But no custom that would uphold the sale of a trust for 
the pecuniary advantage of the trustee could be held as anything but bad 
in law.* 4 * But it is otherwise with private endowments, since property 
dedicated to a family idol may be converted into secular property by the 
consensus of the family. In dealing with a question whether properties 
alleged to be debutter are really so or not, the manner in which they have 
been held and enjoyed is most important.* 5 * 


200. With regard to the rules of succession, it may be generally 
premised that usually they depend upon the nature of each particular 
foundation or office, and in respect of it custom and practice must govern 
and prevail over the test law which prohibits both partition and aliena¬ 
tion.* 6 * But while custom may uphold a limited right of partition and 
alienation, compulsory alienation by way of sale in execution of decree has 
been disallowed in all cases as being both opposed to Hindu law and public 
policy.* 7 * But the fact that the property is an endowment does not 
necessarily prevent its devolution by the ordinary rules of succession. In¬ 
deed, there are endowments in which, notwithstanding a religious 
•dedication, property descends to heirs subject to a trust of charge for the 
purpose of religion.* 8 * 

291. Power of Alienation. —As regards private alienations it is 
impossible to generalize, for the constitution and rules of religious brother¬ 
hoods, endowments, and offices attached to Hindu temples are not uniform 
in their character, and custom often determines succession not only in a 
case of disputed succession, but also when there is a failure of heirs.* 9 * 
Where the terms of the creation of an endowment are known, and no 
incidents have become engrafted thereupon by time and usage, then the 
question would mainly be one of construction. If the dedication in favour 
•of a deity is absolute, it constitutes the property a debutter, and as such 
inalienable. Where, however, the donor made a gift of his property to 
his mother, as manager of an idol, adding “ the right and power of gift are 
yours; I and my heirs shall have no liability, claim or right ” the donee 


(1) Rup Narain v. Junko, 3 C. L. R., 
112 ; following Kali Churun v. Oolahi , 2 C. 
L. R., 120; Rajah Vurmah v. Ravi 
Vurmah, 1 M. 235 (248), P. C. This rule 
was by their Lordships said to fall under 
the broad principle “ delegatus non potest 
•delegare ” (a delegate cannot delegate 
away his own authority). 

(2) Rajah of Chemical v. Mootha Rajah. 
'7 M. H. C. R., 210 ; O A. Rajah Vurmah v. 
Ravi Vurmah, 1 M. 235, P. C.; Oobinda v. 
Debendra, 12 C. W. N., 98 ; Rangasami v. 
Ranga, 16 M. 146. 

(3) Rajah Vurmah v. Ravi Vurmah, 
1 M. 235 (250), P. O.; following Qreedharee 
V. Nundokissore, 11 M. I. A., 428. In re 
Rameswaram Pagoda, 111. A., 209 (225); 
Rajeshwar v. Qopeshoar, 34 C. 828 (833). 

(4) Rajah Vurmah v. Ravi Vurmah, 

M. 235 (252) P. C.; Kuppa v. Dorasami, 


L. R., 6 M. 76 (78); Ramalingam v. Vythi- 
lingam, 16 M. 490, P. C. 

(5) Oobinda v. Debendra, 12 C. W. N., 
98 Tulsidas v. Sidd i, 20 C. L. J., 316 ; 
Kalada v. Kali Das, 20 C. L. J., 312. 

(6) Rajah Muttu v. Perianayagum, 1 I. A., 
209 ; Qreedharee v. Nundo' issore, 11 M.I.A., 
405 ; Rajah Vurmah v. Ravi Vurmah, 1 M. 
235 ; Durga Bibi v. Chanc.hal, 16 M. 490; 
Rajaram v. Oanesh, 23 B. 131 (136, 137). 

(7) Dubo v. Srinibas, 5 B. L. R., 617 ; 
Kcilee Churn v. Bungshee, 15 W. R., 339; 
Mallika v. Ratan, 1 C. W. N., 493 ; Oanesh 
v. Ramkrishna, 12 B. 366; Rajaram v. 
Oanesh, 23 B. 131 ; Durga Bibi v. Chanc.hal, 
4 A. 81. 

(8) Jagadindra v. Hemanta, 29 C. 129. 
P. C. 

(9) Rangasami v. Ranga, 16 M. 146; 
Rajaram v. Oanesh, 23 B. 131. 



TRANSFER OF PROPERTY.^ 


138 



was held to possess the right of alienation though the gift in her favour 
was impressed with trust in favour of the idol.W Property given for the 
maintenance of a muth though primarily inalienable may be lost by the 
operation of the statute of limitation. "And where the head of a muth 
alienates property as a trustee thereof, and for a valuable consideration, 
the vendee cannot be ejected after twelve years from sale.* 1 2 ) 

202. Mahomedan Endowments —The rule as to alienations of 
endowed property, under Mahomedan law, stands on a different footing. 
As a rule, such property being devoted to charitable uses, and impressed 
with a charitable trust, is inalienable. This is invariably true of property 
declared to be waqj, whatever may have been the intentions of the donor. 
A waqj is the dedication of some specific property, whether moveable or 
immoveable, permanently to pious or charitable uses, so that from the, 
moment of its appropriation it becomes the property of God, and in which 
the donor ceases to have all interest, its usufruct being thenceforward 
devoted to the purpose of the grant, the property itself being both inalien¬ 
able and non-heritable in perpetuity.* 3 ) And the rule in this respect is so rigid 
that even a temporary alienation, as by way of mortgage or on a lease 
of any portion of the property, is void, even though its object be to benefit 
the endowment.* 4 ) A waqj may be created With the object of maintaining 
the descendants of the grantee. But such grants must be distinguished, 
from those made to an individual in his own right, and for the sole purpose 
of his maintenance, although the grantee may have been enjoined to give 
the grantor the benefit of his prayers.* 5 ) Certain properties appear to 
partake of the nature of waqj from their very user, such as cemeteries or 
lands occupied by tombs. The waqif may create a waqj or settlement for 
any lawful purpose and in favour of any person or class of persons, male or 
female, major or minor, a relation or a stranger. The donor may assign 
his property for a mosque or massa-allah (prayer-ground), a poor-house or 
a caravanserai* in all of which cases the incident of inalienability would at 
once affix itself to the property so dedicated.* 6 ) But if at the time of the 
waqj the property was already burdened with a debt, the endowment will 
still take effect, but subject to the burthen, which may be enforced against 
it by sale or otherwise, in which case the endowment be rendered void as 
against the purchaser, but not as against the heirs of the dower, so that 
the surplus sale-proceeds will be subject to the endowment.* 7 ) 


203. In certain cases a distinction seems to have been drawn between 
ap out-and-out waqj and grants where the whole of the usufruct is not 
devoted to religious purposes, but the land is a heritable property burdened 
with a trust, as, for example, the maintenance of a saint’s tomb, in which 


(1) Hara Sunder v. Basunta Kumar , 9 C. 
W. N., 154. 

(2) Art.. 134, Limitation Art. fXV of 
1877) ; Daltagiri v. Dattatrya, 4 Bom. L. R., 
743, distinguishing Gnanasambanda v. Velu, 
2 B. L. R., 597, P. C. 

(3) Jeumn Das v. Shah Kuheer-ooddeen , 

2 M. I. A., 390 (421) ; following Mt. Qadira 
Shah Kaheer-ooddeen , 3 S. D. R., 407 ; 

Hidaya, Bk. XV. (Hamilton’s Translation 

Vol. II., p. 334); Syed Asheeddeen v. Sree- 

mutty Drobo Moyee, 25 W. R., 557 ; Hassan 
v Sagwa, 24 B. 170; Shama Chum v. 


Abdul, 3 C. W. N., 158 ; SarJcum v. Baha - 
man, 24 C. 83.. _ 

(4) Moulvee Alidoolla v. M. S. Rajesri , 
(1846), 5 S.D.A., 266 ; Soojat Al ’v. Zumer 
Ooddeert, 5 W.R., 158 (in which a murasi 
tenure at a fixed rent was set aside). 

(5) Bibee Kuneez v. Bibee Saheba Jan , 8 
W. R., 313 (315). 

(6) Nemaichand v. Mir Golam, 3 I.C., 

353 (355). I, ' 

(7) Hajra Begum v. Khajah Hossein, 4 B. 
L.R., 86; upheld on review in, Khajah 
Hossein v. Hazra Begum, 12 W.R., 344. 

• % • • 9 9 
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^ffip,, t lf e fn and iS S , aid .i t0 b ? alieuable subject to the trust.O) But it is 

^ “ l T T Cl e thls l vlew with the accepted doctrine, unless on the 

piindple that the estate being heritable was not subject to waqf, but to a 

2 f a uatare which could be as well performed by the alienee. But 

H i s °’ tbe trust be of a permanent character, and the property is 
tied up for that purpose, how can the trust be faithfully discharged by 

k inuLrl h ° + i may u 0t 6Ven bel0Ug t0 the faith ? Bufc where the dedication 
nJfit T * * bemg a mere chal ’g e for some charitable purposes on the 

and e f ta i e - Stn ? tly settIed on the settlor's family in perpetuity 

* nd not dedlcated ln substance to charitable uses, there is then no valid 
, n ? con sequent restriction on alienation.(2) Again, Mahomedan 

and « agam . St attach i Dg au * v ri 8 hfc of inheritance to an endowment, 

and a mutivali is not on his death succeeded by his heirs, who would take 

nahnTi aSS f t f- <3 ! And th ? office of being a trust of a personal 

nature, it cannot be transferred, nor the endowed property conveyed to any 

P 5?? 1 2 3 4 5 } whom L the actin g mutivali may select.W But the founder of a 

, ?/. has a ri gn fc to reserve the management and appointment of a mutivali 

to himself, and lie may then exercise his power in favour of any person 

to the office, and thus convey the property to him.(5) And so where property 

is endowed by the proprietor and it devolves on his widow as trustee 

{mutivali), it would retain all its original incidents.< 6 * > The terms altamqha 

or mam in a royal grant do not by themselves negative the idea of a waqf 

n from the general tenor of the grant no higher interest was intended to 

oe conveyed, and such properties would then be subject to the same rule 

as an express waqfS 1 ') The grant of emoluments attaching to such office 

as that of an imamat, monjani or a khitabat is for similar reasons untrans- 
ierable.v 8 ) 


It has been before observed that waqf property can on no account be 

alienated by the party in possession, but in case of necessity the mutivali 

is empowered to alienate the trust-property with the sanction of the Kazi , 

or the Judge by which must now be understood a Civil Court of superior 

jurisdiction in the district.< 9 > Even then, it is only the income and not the 
corpus that can be pledged to tide over an emergency.0°) 


204. Agricultural holdings —Agricultural holdings are ordinarily non- 
transferable save and except as provided by the various local Acts remilatinrr 
them. ^ These Acts would then be the “ other law for the time bein^ i n 
force ” which supersedes the provisions of this section. It is not intended 
nor is it possible to set out here even the leading principles governing 
these land tenures, for they are not only subject to local laws but they 


(1) Futto Bibee v. Bhurrut Lai, 10 W.R., 
299. 

(2) Phulchand v. Akbar, 19 A. 211 ; 
Muhammad v. Basulan, 21 A. 329 ; follow¬ 
ing Mahomed v. Amarchand, 17C. 498 ; 
Abul Fata v. Russomaya, 22 C. 019, P.C.; 
approving Bikani v. Shuk Lai, 20 C. 110, 
F.B.; see for fuller discussion s. 129 post, 
commentary. 

(3) Qidam v. Mohamed, 8 M.H.C.R., 03 ; 
Abdulla v. Zain Say ad, 13 B. 555 ; Syedun 
v. Allah (1804), W.R., 327. 

(4) Wahid Ali v. Ashruff, 8 C. 732. 

(5) Advocate- General v. Fatimei, 9 B.H.C. 

R., 19. , , 

f6) Feyredo v. Mahomed, 16 W.R., 75 ; 


A V 


sioaooi v. rooran Bibee , 25 W 

542. 

P’“ ulira v - Shah Kuheerodden, 
« l i ’, 7 ; a PP roved I" Jeumn Das v. 
Shah Kuheerodileen, 2 M.I.A., 390 (420, 

(8) Mirzam v. Hadayabbi, 3 Bom L R 

772 ; Sheikh Karirnodin v. Namab Mir 
Sayad, 10 B. 119. 

(9) Shama Churn v. Abdul, 3 C.W.N. 158; 
following Alt. Rajeshumri v. Mahomed, 7 

■)ol Rep 320 ; Jeumn Das v. Shah Kuheer - 
oddeen, 1 M.I.A., 422. 

3o3 1 ?35^ ma! ’ Chand V - Mir 0o,am ■ 3 I C - 
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are also subject to local customs of which the decided cases can afford but 
a few instances. That this section has had the effect of enlarging the 
radius of transferable rights appears to follow from the fact that it regards 
the transferability of all property as the rule and its non-transferability 
sin exception which the several sub-clauses of the section enumerate. Added 
to these there remain the general saving of other laws. If, therefore, 
there are no such laws, the mere fact that property was customarily 
untransferable before would not still remain untransferable under the Act. 
This view was conceded in a case in which a tenancy from year to year 
was held untransferable before the Act* 1 ) though it was held to be 
transferable since its enactment.* 2 ) 

205. Service Tenures. —Property which is by its nature or constitution, 
impartible is also as a rule inalienable. Thus estates succession to which 
is governed by the rule of primogeniture are from their nature impartible, 
though inalienability is by no means their invariable incident.* 3 ) But 
almost all the ancient Zemindaris being in the nature of quasi-sovereignties 
are both impartible and inalienable and usually descend to a single heir in 
accordance with the terms of their creation, or long-established custom. 
Similarly, service-grants, such as the Ghatwal tenure in Bengal,* 4 * ) vatnn 
lands in Bombay,* 5) or Karnams in Madras* 6 ) being held subject to conditions 
of service are as such absolutely inalienable. 


206. Ghatwali tenures were created by the M/ahomedan Govern¬ 
ment in order to provide both a police and military force 
Ghatwal Tenure. watch and guard the western marches of Bengal against 

the inroads of lawless tribes. It thus became a necessary incident of such 
tenures that they should be incapable of alienation, so that their profits 
might remain unimpaired for each succeeding Ghatwal, and. thus enable 
him to render the full and efficient service of his office.* 7 ) Ghatwali tenures 
thus became perpetual leases subject to a condition of service.* 8 ) Some 
(rhatwals, as those of Khurduckpore, pay a fixed rent payable in money 
and service, and cannot be ejected by the Zemindar for misconduct,* 9 ) 
nor are their lands liable to sale in execution of decrees or capable of private- 
alienation except with the consent of the Zemindar;* 10 ) but these may be 
regarded as exceptions to the rule which entitles the Zemindar to resume 
the grant on cessation of service.* 11 ) The estate is necessarily not heritable, 
and although in the usual course the estate descends from father to son, 
the latter does not take until his appointment is confirmed by the 


(1) Kaluram v. Pvran ('hand 27 I. C. (C) 
500., following Ramchand v. Hari Charan 
7 C.L.J., 107 distinguishing Madhu Sadan 
v. Kamini Kaub, 32 C., 1023 ; 

(2) Bandhu Lai v. Login , 36 I.C., (C), 
1006. 

(3) Girdharee v. Koolahul, 2 M.I.A., 344. 

(4) Leelanund v. Monorunjan, 5 W.R., 

101 ; In re Saruan Singh, 2 I.J. (N.S.), 
149 ; Seelanvnd v. Nusseeb Singh, 6 W.R., 
80 ; Chitlro v. Assistant Commissioner, 14 
W.R., 203 ; Jogesuar v. Nimai, 1 B.L.R. 
(N.S.), 7; Kali Pershad v. Anand Roy, 16 
C 471 P C 

(6) S. 20, Reg. XVI of 1827, ss. 6,7, 

Hereditary Offices Act (II of 1874) ; Radha- 

bai v. Anantrav, 9 B. 198 (210), F.B. 

(6) Venkata v. Rama 8 M. 249 ; Chandra - 


mma v. Venkaraiju 10 M. 226 ; Venkatara- 
yadu v. Venkataramayya, 16 M. 284;- 
Dharanipragada v. Kadambari, 21 M. 47 ; 
Subbaraya v. Kamu, 23 M. read 47. 

(7) Narain v. Badi Roy, 29 C. 227 (22 6); 
Grant v. Bungshee, 16 W.R., 38, 40. 

(8) Leelanund v. Monorunjan, 6 W.R.,. 

101 . 

(9) Munrunjun v. Leelanund, 3 W.R. 64 

(10) Leelacm nd v. Doorgabutty, (1864)’ 
W.R., 249 ; Leila Gooman Singh v. Grant, 
11 W.R., 292 (a case of Ghatwali taluk in 
Bhagulpore); Anundo Rai v. Kali Prosad, 
10 C. 677 ; Kali Pershad v. Anand Roy, 15- 
C. 471, P.C. 

(11) Leelanund v. Sartuan, 6 W.R., 292;. 
Leelanund v. Nusseeb, 6 W.R., 80. 
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Zemindar/ 1 ) and from which it follows that there can be no co-parcenary 
interest in a Ghatwali tenure, which is the exclusive property of the 
Ghatwal for the time being/ 2 ) and whose right to possess the land depends 
upon the tenure of the office/ 3 ) so that the son succeeding to the office 
is not liable to pay the arrears of rent due by his father/ 4 ) But certain 
tenures were created hereditary before the decennial settlement, and these 
are not resumable on the suggestion that the Ghatwali services, are no 
longer required.* 5 ) Permanent grant may be inferred from long 
possession/ 6 ) and tenures created before the permanent settlement are not 
resumable so long as the Ghatwals are willing and able to perform the 
services.* 7 ) The Ghatwals of Beerbhoom appear to hold such tenures, 
which though inalienable, are still estates held in perpetuity subject only 
to the payment of rent and performance of services, and they are empower¬ 
ed to create under-tenures/ 7 ) but so as to enure beyond the life of the 
grantor/ 9 ) Ghatwali tenures/ 10 ) and their under-tenures/ 11 ) are not liable 
either to sale or attachment in execution of decrees. The surplus proceeds 
of such a tenure collected during the lifetime of the judgment-debtor are 
liable to be taken in execution as being personal property, but profits 
accumulated after the death of the judgment-debtor are not so liable. 
There are several local varieties of Ghatwali tenures possessing their own 
characteristic incidents, but they mainly differ as regards their liability 
to resumption and re-assessment which is mainly dependent in a great 
measure upon the nature of the particular tenure/ 12 ) or the terms of the 
particular grant.* 13 ) A Ghatwali tenure may be held by either a male or a 
female/ 14 ) 


207. The Ghatwali tenures of Bengal resemble closely the vatan 

Vatan lands’ holdings of Bombay which were also service-grants made 

’ by the Government, and which are governed by the 
Acts* 15 ) of the Legislature passed to create, define or recognize those ancient 
tenures. A vatan tenure was originally a life-estate, so that the son was 
not bound by the mortgage executed by his father, and would take the 


(1) Mahbub v. Patasu, 1 B.L.R., 120; 
Lall Dharee v. Broj Lall, 10 W.R., 401. 

(2) Chhatradhari v. Saraswati, 22 C. 156 ; 
Sona v. Leelanund, 5 W.R., 290. 

(3) Debee Narain v. Sree Kishen, 1 W.R., 
321. 

(4) Nilmonee v. Madhub, 1 B.L.R., 195 ; 
Binode Ram v. Deputy Commissioner, 6 W. 
R., 129, on review, 7 W.R., 178 ; Jogesuar 
v. Nimai, 1 B.L.R. (S.N.), 7. 

(6) Kooldeep Narain v. Government of 
India, 14 M.I.A., 247 ; O.A., from Kooldeep 
Narain v. Mohadeo, B.L.R. (Sup. vol.), 
569 ; Leelanund v. Government of Bengal, 
0 M.I.A., 101 ; Erskine v. Government, 8 W. 
R. 232. 

(6) Erskine v. Manick Singh, C W.R.. 

10 . 

(7) Leelanund v. Munrunjun, 3 C. 
261 ; leelanund v. Munrunjun, 13 B.L.R., 
124, P.C. 

(6) Rungalall v. Deputy Commissioner, 
VV. R. (F. B.), 34 ; Mukurbhanoo v. Kosloora , 
6 W.R., 313 ; Davies v. Debee, 18 W.R., 
376. 

(9) Grant v. Bangsi, 6 B.L.R., 652. 


(10) Kuslora v. Binoderam, 4 VV.R. (Mis) 
4 ; Rajkewsar v. Bunshidur, 23 C. 873 
following the last and distinguishing Bally 
Dobey v. Ganei Deo, 9 C. 388 ; of. Bukronalh 
v. Nilmoni, 5 C. 389 ; Leelanund v. Govern 
ment of Bengal, 6 M.I.A., 101 ; followed in 
Nilmoni v. Bufcronath, 9 C. 187, P.C. 

(11) Bally Dobey v. Ganie Deo, 9 C. 388. 

(12) As to Khargpur tenures, see S. 8, 
Bong. Reg. I of 1793 ; Leelanund v. Gov¬ 
ernment of Bengal, 6 M.I.A., 101, P.C., and 
cases supra. Digwari tenure in Ramgurh 
is held to correspond closely with the 
Ghatwali tenure ; Nam Narayan v. Tekait 
Ganjhu, 12 C.W.N., 178 ; Brojo Nath v. 
Durga Prasad, 34 C, 753 (772) ; Durga 
Prasad v. Brojo Nath, 39 C. 696 (702). 

(13) Davies v. Dabee, 18 W.R., 376 ; 
Forbes v. Mir Mahomed, 13 M.I.A., 438 
(464). 

(14) Kastoora v. Monohur, (1864) W.R., 
39 ; Doorga v. Doorga, 20 W.R., 154. 

(15) Bom. Reg. XVI of 1827, Hereditary 
Offices Act (XI of 1843), Vatandar’s Act, 
Bom. Act II of 1874 amended by Bom. 
Act V of 1886. 


142 


TRANSFER OF PROPERTY. 


[S. 6. 


land free of the mortgage,<D and for the same reason adverse possession 
did not begin to run against the heir till from the death of the vatandar, 
when he became entitled to succeed.^* 1 2 3 4 5 6 7 Inam lands are now alienable 

Karnam lands. £ ithin the limits . prescribed by the Vatandar’s Act.® 

But the enfranchisement of an Inam in favour of the 
widow whose estate is inalienable as against the reversioner will not enlarge 
her estate so to make it alienable.W As Inam lands are inalienable, it 
follows that the successor to the Inamdar is not bound by the alienation 
made by the latter. So a mortgagee of a service Inam cannot, after the 
death of the service-holder who granted the mortgage, proceed to recover 
his debt by sale of the service-holding in the hands of the successor, even 
though the latter may be the son of the mortgagor, and may have inherited 
the office as such.(5) An agreement for the sale of Karnam service Inam 
iands when enfranchised is being only a transfer of an expectancy is equally 
void. \\ hile a Ghatwali tenure may be held by a woman, they are 
incapacitated from holding the office of Karnam.(?) Originally a service- 
grant such lands have now been recognized as heritable in permanently 
settled districts.< 8 > The rights of a mulraiyat as a village headman or 
settlement-holder is called in certain tracts are both transferable, saleable 
and attachable but in their entirety.^) As a general rule Vriftis are as a 
rule inalienable; but it is said that they may be alienated in special cases 

and under special conditions provided that such alienations can be supported 
by local usage and custom.( 10 ) 

Lands held by Kazis in virtue of their office are not hereditary, being 
ordinarily held by them during the term of their appointment, but they 
may become hereditary by creation or eustom.<n> Chakran lands allotted 
to cbowkidars in Bengal ,n lieu of service are inalienable beyond the 
chowkidnr s term of office, and any tenant whom he may settle on the 
land has no higher position than that of a tenant-at-will.(i2) 

• 208 -v, m nfra i nCh i S r e u t 0f Se ? iC6 Inam —As observed before, a service 

inam is held subject to the conditions which form the consideration for its 

Continuance But such inam may be enfranchised, the effect of which 
would then be to convert it into ordinary property subject to the payment 
of rent, but not to a regrant, upon resumption.The occupant will then 
be considered to take the estate not as his self-acquisition, but in continua¬ 
tion of the former title 04) an d this is so even where the enfranchisement is 
in favour of one member of a joint family and the title-deed is granted to 


(1) Jagjivandas v. Imdnd Ali, 6 B. 211 ; 
Padapa v. Samirao, 24 B. 556, P.C.; ap¬ 
proving Kali v. Hanmappa , 5 B. 435. 

(2) Ravlojirav v. Balvantrav , 5 B. 437. 

(3) Bom. Act III of 1874, see Ss 18-21, 
69, 71, 83. 

(4) Raja of Venkatagir v. Raja Muddu - 
kriehna, 26 M. 15. 

(5) Minakshidundaram v. Chockalinga, 5 
M.L.J.R., 10; Lotlikar v. Wagle, 6 B.596. 

(6) Amuanchi v. Ounmudi, 48 U.L.J., 

598. 

(7) Alymalammal v. Venkataramnayya, 
(1884) M. S.D.A., 83; Venkataratnamma 
v Ramanujasami, 2 M. 312, Chandramma 
v. Venkataraj", 10 M. 226. 

(8) S. 7, Mad. Reg. XXIX of 1802, 180 


S., 11 Marl Reg. XXV of 1802; Kumara- 
*ami v. Orr, 20 M. 145. 

(9) Darbati v. Beni Rai, 32 C. 1014. 

(10) Manjunath v. Shanker, 39 P.B.. 26, 
following Raja Ram v. Ganesh, 23 B., 131. 

(11) Jamal v. Jamal, 1 B. 633 ; Dondsha 
v. Ismahha, 3 B. 72 ; Baba v. Naxsaruddin, 
18 B. 103 ; Dharamadas v. Hafa.yi, 19 B. 
250. 

(12) Ramkumar v. Ram Neuaj, 31 C. 
1021 (1023). 

(13) Gutntauyan v. Kamakrhi, 26 M. 339 
(347); followed in Pitigala v. Bommired- 
dipalli, 30 M. 434, F.B. 

(14) Yanumula (Sri Raja) v. Yanumvla 
(Sri Raja), 13 M.I.A., 333. 
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him.W The enfranchisement is merely a release of the reversionary rights 
of the Crown and of the obligation of service and does not alter the 
incidents of the estate either in regard to its mode of descent or partibility. 


209. This section, after enunciating a general proposition as to the 
transferability of all kinds of property, enumerates nine exceptions of com¬ 
mon occurrence where property cannot be transferred. .These are most 
important exceptions though they are not exhaustive, as they do not include 
untransferable property under “ other laws.” But assuming that neither 
the exceptions appended to the section nor the ” other laws impose an 
impediment to the transferability of property, this clause generally makes it 
transferable, since it does not save any pre-existing property, lhe only 
question then is whether the thing of which transfer is sought is property. 
In view of the fact that the Act has avoided defining that term, its 
meaning must be sought with reference to the general law. Besides the 
things which would be obviously treated as property there remain certain 
rights which law also regards as falling into the category. Such is the 
right of nuilikhana or the payment of a cash allowance charged on immove¬ 
able propertv.< 1 2) 3 4 Such are also Tatikhas which are heritable allowances, and 
being in the nature of annuities,W are regarded as property.W In fact 
property given in lieu of maintenance is property and is transferable, 
though the right of maintenance is itself untransferable.* 5 ) It has been 
held that the right to exercise the calling of a broker is not a personal 
right and is assignable in law.* 6) But it all depends upon the right. In 
the decided case the incident of transferability was held to arise from the 
fact that the license was sold to the highest bidder, and that in point of 
fact it was frequently transferred and the transferee entitled to exercise the 
right under the license in the same manner as the transferor. But all 
licenses do not partake of that character and the facts which gave rise to 
the case must be regarded as exceptional, lhe fund in court or in Bank 
which a person claims is propertj', and in fact is an actionable claim w'hich 
he is competent to dispose of as he pleases, by an act inter vivos or by 
will. (7) 


210 The chance of an heir-apparent.— With this clause may be 

compared section 60 {K) of the Code of Civil Procedure* 8 ) 
Clause (a). which excludes from liability to attachment or sale in 

execution of a decree “ an expectancy of succession by survivorship or 
other merely contingent or possible right or interest. ”( 9 > The clause is not 
artistically worded, but it w-as no doubt enacted to strive at transfers of a 
mere possibility or expectancy not coupled with any interest or growing 
out of any existing property. It could not, for example, strive at agree¬ 
ments by'expectant heirs, such as an agreement to divide a particular 


(1) Qunnaiyan v. Kamakchi, 2G M. 
339 (349); followed in Pingala v. Bom- 
mireddipalli, 30 M. 434, F.B. 

(2) Hansraj v. BaUIeo Singh, 21 A.L.J., 
289, (1923); A 304; Oanapati v. Mam, 
10, I.C. (M), 6G5. 

(3) Rajat Kamini v. Raja Satya, 53 I.C. 
(C), 587 ; Subbaya v. Krishna, 46 M. G59, 
F.B. 

(4) Mukli v. Iswari, 24 C.YV.N., 938; 
57 I.C. 858 ; Murlidhar v. Mulchand, 52 
I.C. (N) 953 ; but see Alt Muhammad v. 
Sajiadi Begum 33 I.C. (Oudh) 616. 


(5) Ramchandra v. Oopinalh, 29 I.C., 
(C) 251 ; Seshappa v. Chandayya, 37 
M.L.J., 402 ; 53 I.C. 665 ; Falakandi v. 
Chingaon 40 M. 302. 

(6) Isakhan v. Arjun 18 C.W.N. 1194; 
24 I.C. 387. 

(7) Parthasarathi v. Venkaladri, 46 M. 
190 (22.3), F.B. 

(8) Act V of 1908 ; S. 266 (K), Act XIV 
of 1882. 

(9) fhnesh Chunder v. Zabur Fatima , 
18 C. 164 (177). P.C. 
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property in a certain way on the happening of a particular contingency.f 1 * 
The legislature prohibits certain transfers either out of policy or because it 
has in view the benefit of particular individuals. In the former case the 
transfer is void, the prohibition being construed literally and strictly, 
whereas in the latter case it would be open to the persons benefited to 
waive the benefit, introduced in their favour, and on such waiver, the transfer 
would be given effect to.( 2 > The prohibition of this clause is of the former 
kind, being based on principles of public policy, so that it could not be 
waived by consent of the party affected by the transfer nor could the Court 
give effect to the consent even though it may have passed a decree there¬ 
upon, as it w^as observed in a case: “ Any terms of a contract which are 
opposed to public policy are invalid and will not be enforced by the 

co.urts. So far as the decree embodied unlawful terms of a compromise it 
is inoperative and will not be enforced. ”( 3 ) 

211. In England an agreement, in marriage articles to convey to the 
English law. husband a third part of what shall come to the father of the 
i i'- G /« n death of his father, is good, and equity will 

compel an execution^ 4 5 6 ) Similarly the assignment for value of the 
expectancy of an heir-at-law.(5) or of the donee under a willW have been 

“n?u Ce< *’ an f J n °? e case °f the reversionary interest w^as upheld: 
The so-called heir voluntarily sells his reversionary right on his succeed- 

i n ?Ai °J he pr ? pei Jy ; ^ h A e does s °. a court of equity will compel him to 
./?. hl ® contract - (7) A mere spcs successwnis does not, however, fall 
within the covenant to settle after-acquired property. («) The rule observed 
m England until the passing of a Victorian Statute^) that specific per¬ 
formance of an agreement to sell a reversionary interest should not be 
decreed where the purchase-money was less than the market value of 
reversion is, however, held not to be the rule in India .m Where a transfer 
of future property is void under the Act, it may still take effect as a con¬ 
tract of which the court would enforce specific performance. The subject 
has been already adequately dealt with before (§ 182) to which reference 
may be made for fuller information. 


212. A chance of succession is nothing more than a hope of succession 

Spes succession^. [* pes , secessionist and cannot be transferred. This is 

based upon the assumption that the heir-apparent’s or heir 
presumptive’s chance of succession is a mere contingency and not 
“ property ” within the meaning of the Act.OU The term “ heir-apparent ” 


(1) Ram Nirunjan v. Prayag Singh , 
8 C. 138 ; Nasirul Haq v. Fayzul Rahman , 
8 A.L.J.R., 275 (279) ; Kanti Chandra v. 
Ati Nabi, 33 A. 414. 

(2) Raja of Vizianagram v. Dantivada , 
28 M. 84 (86). 

(3) Lakshmanastvami v. Rangamma, 26 
M. 31 (33); Nagappa v. Venkat Rau, 24 
M. 265 ; Raja of Vizianagram v. Danti¬ 
vada, 25 M. 84 (86) ; Ramashami v. Rama- 
eami 30 M. 225 (263); Olati Pulliah v. 
E. Varadarajalu, 18 M.L.J., 469. 

(4) Hobson v. Trevor, 2 P. Wms., 191 ; 
Flower v. Buller, L. R., 15 Ch. D., 665 ; 
Hinde v. Blake, 3 Beav., 234. 

(5) Hobson v. Trevor, 2 P. YVms., 191 ; 
cf. Ramchandra v. Dharmo, 7 B.L.R., 345. 

(6) Hinde v. Blake, 3 Beav., 235 ; Flower 
v. Buller, 15 Ch. D., 665. 


(7) Ramchandra v. Dharmo, 7 B.L.R., 
345, per Phear, J. 

(8) In re Simpson, [1904] 1 Ch., 1 (10). 

(9) Siat. 31 Viet.., C 4. 

(10) Oitabai v. Balaji 17 B. 232. 

(11) Ramchandra v. Dharmo, 7 B.L.R., 
341, F.B.; Pranputte v. Lalla Futteh Baha- 
door, 2 Hay., 608 ; Carleton v. Leighton, 3 
Mev., 671 ; In re Parsons, 45 Ch. D., 51. In 
Sumsuddin v. Abdul, 8 Bom. L. R., 781 
(785), Jenkins, C.J., said with reference to 
this clause : “ But this exception cannot be 
by reason of the future character of this 
chance ; it must be- because it was thought 
undesirable that it should be capable of 
transfer.” Amrit Narayan v. Oaya Singh, 
45, C 590, P.C.; Our Narain v. Sheo Lai, 
46 C., 566 (579) P.C. ; Ananda Mohan v. 
Oono Mohan, 50, C., 929, P.C. 
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in the clause is evidently borrowed from the English law according to which 
the maxim is nemo est hoercs viventis for in a country where co-parcenary 
interests are rare no son can predicate of himself that he would surely 
succeed to his ancestor’s estate. All that he could say is that he is the 
heir-apparent and might become the heir on the death of his ancestor if the 
latter has not, in the meantime, disposed of the estate by will or otherwise. 
Therefore, if an estate be made to A for life, and the remainder over to 
the heirs of B, and A dies before B, the remainder is at an end: for, during 
B’s life, he has no heir; but if B dies first, the remainder then immediately 
vests in his heir, who will be entitled to the land on the death of .l.( 2) It- 
would thus be seen how clearly the two terms are contradistinguished in 
the English law of real property, though in the case of a will a greater laxity 
of interpretation is permitted, so that if there be sufficient on the will to 
show that by the word “ heir ” the testator meant heir-apparent, it is so 
construed; and in which case the popular sense prevails against the 
technical.( 1 2 3 ) Hence, if a demise be made to A for life, remainder to the 
heirs of the body of B , so long as B shall live, an estate pur autre vie being 
given, and the ancestor being cestui que vie, the rule of law would plainly 
be excluded. In its normal legal sense, however, the term means a person 
whose right of inheritance is indefeasible, provided he outlives the ancestor; 
as the eldest son, who must by the course of the common law be the 
heir to his father on his death.< 4 > The heir-apparent must be distinguished 
from the heir-presumptive, which means a person who would be the heir if 
the ancestor should die immediately, but whose right of Inheritance may 
be defeated by the contingency of some nearer heir being born; as a 
brother or a nephew, whose presumptive succession may be destroyed by 
the birth of a child; or a daughter, whose present hopes may be hereafter 
cut off by the birth of a son.< 5 > 


213. In Hindu Law, the term could only have but limited applications 
■as denoting a person who would succeed as reversioner to a Hindu widow* or 
co-parcener to the self-acquired property of his father, or to an impartible 
estate ;( 6 ) for in the ancestral property he has a vested right by his very birth 
and he is a co-parcener thereof with his father to whom he is bound to succeed. 
But the right of sons to get share in the mother’s estate is only a spes 
8ucces8ioni8 within the meaning of this clause.< 7 > But the term would 
be more appropriate to the Mahomedan law, where there is no distinction 
between ancestral and self-acquired property, the owner for the time being 
having absolute dominion over all property over which he exercises unfetter¬ 
ed power of disposition during his lifetime; and it is only on his death 
that the right of heirship accrues. W But the phrase as used here is 
unfortunate and can hardly be said to embrace all cases to which it 


(1) Co. Litt. 8. “ No one is the heir 

of a living person.” 

(2) Doe v. Permit, 10 Bing., 207. 

(3) Doe v. Perratt, 10 Bing., 207 ; 
Egerton v. Earl Broumlow, 4 H.L.C., 103. 

(4) 3 Prest, Alest., 6. 

(5) Brahmadeo v. Harjan Singh, 25 C. 778 

(6) Lalileahwar Singh v. Bameshivar 
Singh, 36 C. 481. 

(7) Sashi Bhusan v. Hari Narain, 


48 C. 1059 ; Narain Singh v. Jagat Kuntcar, 
44A. 428. 

(8) Hasan Ali v. Nazo 11 A. 456 ; Abdool 
v. Goolam 30 B. 304 (316, 317), (751). So 
the interest of the heir during the lifetime 
of his predecessor is a more spes successions 
and cannot be transferred ; Shanisuddin 
v. Abdul Hosein, 8 B. L.R., 252 (256), O.A., 
31 B. 165 (174) ; Asha v. Karuppan, 41 M. 
365. 
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1 3 it was clearly misunderstood in a Calcutta case in- 

which it was said that the term “ is very rarely used except with regard 
to the heir of the throne, ”( 4 ) which is undoubtedly incorrect.< 2 > 

9/ 


214. It will be noted that the clause is confined to limiting the alienable 
interest of the rights of an heir or successor, since the other possiblity it 
prohibits the transfer of must be of a “ like nature ” that is ejusdem generis 
with the chance of the heir-apparent and a legatee. In the latter case 
the legatee need not even be a relation of the testator, for that makes no 
difference to the case. W hat is intended is that law would not permit 
the transfer of an expectancy so remote, as in the two cases illustrated, 
a ; to be more a “ chance ” than a definable interest in property. Its- 
transfer, if permitted, would be no more than hazardous gambling in an 
uncertainty of which neither the transferor nor the transferee can know 
anything. Such a case would, for instance, arise where an agreement is 
made by an expectant heir with reference to property which he hopes to 
get after his adoption, and in which case the interest has been held to be 
too remote to amount to anything more than a “ mere possibility ” the 
transfer of which is repugnant both to Hindu law and the clause under 
notice.< 3 > But the expectancy of a Hindu( 4 > or Mahomedan<5) heir is- 
neither so remote nor so contingent as of a person expecting to be adopted 
and then expecting to inherit a fortune. But it is nevertheless no more 
than a chance, but whether it amounts to a “ mere possibility ” within 
the meaning of the clause will be presently considered. 


Reversionary 

Interest. 


215. The clause bears no analogy to the present law of England 

relating to the transferability of contingent remainders 
and executory interests. Before the Real Property Act/ 6 )* 
h°u’ ev er, such interests were regarded as a mere possi¬ 
bility and were thus inalienable and could not be conveyed by deed, though 

since 1845, they may now be disposed 
of b\ deed like any other disposable property. But even now a contingent 
remainder is no estate : it is merely an expectancy/ 7 ) although its alienation 
is permitted. But in this country the chances of an expectant heir are 
declared to be inalienable/ 8 ) And similarly the interest of Hindu rever¬ 
sioner expectant upon the death of a Hindu female cannot be validly 
mortgaged or otherwise transferred by the reversioner/ 9 ) It is no more 


(!) Brahmadeo v. Harjan Singh, 25 C. 
778 (779,780). 

(2) Per Maclean, C.J., and Banerji, J., 
in Nundkishore v. Banee Bam, 29 C. 355 
(358) ; explaining Brahmadeo v. Harjan 
Singh, 25 C. 778, as overruled by Sham 
Sundar v. Achan Kunwar, 21 A. 71, P.C. 
The term heir apparent is quite commonly 
used in the English law. See Will’s R.P. 
(18th Ed.), 83. 

(3) Sita Bam r. Hmrihar, 12 Bom. L.R., 
910 (919, 920) ; Sham Sunder Lai v. Achan 
Kunwar, 21 A. 71 P.C. ; Samsuddin v. 
Abdul Hosein, 31 B. 165 (174). 

(4) Kanti Chandra v. Ali Nabi, 33 A. 
414. 

(5) Nasrul Haq v. Fyazul Bahman, 
8 A.L.J.R., 275. 

(6) (1846), 8 & 9 Viet., C. 106’, S. 6. 

(7) Will’s R, P. (18th Ed.) 344, 377. 


(8) Bahadur Singh v. Mohar Singh 
24 A. 94 (107), P.C.; Hargawan v. Baijnaih. 
32 A. 88 (91) ; Manickam v. Bamalingc r 
29 M. 120 (121) ; Dhoorjeti v. Venlcaya, 30 
M. 201 (202) ; Sooraparaju v. Veerabhad- 
radu, 30 M.; 486 (492) ; Srigobind v. Bal- 
bhaddar, 10 O.C. 277 ; Jagannath v. Dibbs, 
6 A.L.J., 49 (50) ; Bhagan v. Mannu, 13" 

L. C. 495 (497). 

(9) Atinada Mohan v. Oour Mohan, 
50 C., 929, P.C.; Hamath v. Indar Bahadur, 
45 A. 179., P.C.; Sham Sundar v. Achan 
Kunwar, 21 A. 71 P.C.; followed and" 
explained in Nundkishore v. Banee Bam r 
29 C. 355 ; Anandi Bai v. Bajaram, 22 B. 
985 ; Babu v. Bamoji, 21 B. 319 ; Sham- 
st/ddin v. Abdul Hosein, 31 B. 165 (173, 
174) ; Narasimham v. Madavarayulu, l«fr 

M. L.J. 323 ; Manicram v. Bamalinga, 20 

M. 12. * 
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than a mere spes successionis which is neither property nor clothed with$ 
the attribute of alienability incident thereto/ 1 ) It is not, therefore, 
•open to the reversioner, or to his guardian, if fie is a minor, to bargain 
with it, or bind himself by an agreement in respect thereto. Such a 
•dealing with the estate is void and not binding on him, by estoppel* 2 * 
or otherwise when the succession opens.* 3 * If he purports to relinquish 
his interest in favour of the widow, the widow’s interest is not enlarged, 
since he had nothing to relinquish.* 4 * The agreement being void, it 
•cannot be validated by recourse to the ordinary doctrine of estoppel, 
though if the case fell under the narrower rule enunciated in s. 43, the 
case might be different.* 5 * The law is independent of this clause and holds 
good to cases not subject to the Act.* 6 * Indeed, the principle embodied 
in the clause had long been recognized as the law applicable to Hindus.* 7 * 
On the same principle an uncertain right in unascertained property cannot 
he transferred, as, for example, a life-interest in the residue of the real 
and personal property of a testator after payment of all the charges and 
after a full administration had taken place of the assets for the purpose of 
discharging the several dispositions.* 8 * But in England possibilities and 
expectancies are all said to be assignable in equity for value,* 9 * though 
they cannot be assigned without valuable consideration.* 10 * In this respect 
the rule here enacted is different, since Indian law recognizes no distinction 
between law and equity, and the transfer once prohibited cannot be legalized 
by any rule to equity or equitable considerations.* 11 * A transfer in expect¬ 
ancy being void it follows that the transfer would not take effect as a 
contract to transfer in futuro , nor, indeed, would a contract directly so 
made have any legal effect since the law cannot permit a party to do 
indirectly what it has prohibited to be done directly. The Privy Council 
go the length of holding that such a contract would not support a claim 
for restitution under s. 65 of the Contract Act. They snv: “ It is impos¬ 
sible for them to admit the common sense of maintaining an enactment 
which would prevent the purpose of the contract, while permitting the 
contract to stand as a contract, or to see how by appealing to s. 05 of the 


(1) Jandki v. Narayatuisami 39 M. 
1534 (638), P.C.; Sham Sundar v. Achan 
Kuar, 21 A. 71 P.C. ; Shyam Das v. 
Radhikaprosad, 22 C.W.N., 486, 47 I.C., 
863.; Bhayivati v. C'hadli, 65 I.C., (P). 698 : 
Diwan Chand v. Imam Dui, (1917', P.W.R.. 
74; 41 I.C., 347 ; Parvati v. Gobind, 13 
N.L.R., 187-. 

(2) Our Narain v. Sheo Lai, 46 C. 566 
P.C. 

(3) Amrit Narayan v. Gaya Singh, 
45 C. 590 P.C.; Ananda Mohan v. Oour 

. Mohan, 48 C. 536 ; affirmed O.A. 50 O. 
929 P.C. 

(4) Dayaram v. Bechardas, 24 Bom L.R., 
351 ; (1922) B. 437 ; Subbaraya v. Mutha- 
yammal, 35 M.L.J., 684; 49 I.C.. 260: 

Buta Singh v. Jhandu, 3 L.L.J., 211 ; 61 
I.C., 375. 

(6) Our Narayan v. Sheo Lai, 46 C. 

■ 566, (678, 679), P.C. ; Arur Singh v. Tod r 

Mai (1919) P.W.R., 22, 49 I.C. 501 ; (obiter 

•erroneous) contra Attar Chand v. Uman, 

(1913), P.W.R., 150 ; 20 I.C. 556 ; Kakarala- 

jnuli v. Kandukuri, 39 M. 554; Sh yam 


Sundar v. Dilganjan, 20 O.C., 155 ; 39 I.C. 
540. 

(6) Nundkishore v. Ranee Ram, 29 C. 
355, explaining Sham Sundar v. Achan 
Kumvar, 21 A- .71, P.C. The same view 
was taken in Ramchandra v. Dharmo, 7 
B.L.R., 341, F.B. ; following Bhoobun v. 
Tacoor Dass, 2 I.J. (N.S.), 277 ; Koraj 
Kunuar v. Komal Kumcar, 6 W.R., 334 ; 
overruling Guarcari v. Radha, 7 B.L.R., 
43, note. Hamath v. Indra Bahadur, 47 I.C. 
(Oudh). 214. 

(7) Achhan Kuar v. Thakur Das, 17 A. 
125 (134); Rao Hiralal v. Gulab Singh, 
10 C.L.R., 1 (3). 

(8) Bebe Tokai v. Btglar, 6 M.I.A., 
510 (523), 

‘ (9) Ta Iby v. Official Receiver, 13 App. 
Cas., 523 (543) ; followed in In re El'en- 
borough, (19031 1 Ch., 697 (700). 

(10) In re Ellenborough, (1903] 1 Cli., 
697 (700). r 

(11) Shamsuddin v. Abdul Hosein, 31 
B. 165 (173). 
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Indian Contract Act or to the nature of the bargain as a mere bargain 
de futuro , they could uphold it as a contract when it is a contract to 
which, not only must specific performance be refused under the Transfer 
of Property Act, but as to which damages can never be recovered, because 
the contract is not a performable contract until the realization of the 
expectation occurs. It is submitted that the equitable rule enunciated 
in s. 65 only applies to void agreements and that restitution of benefit is 
possible under that rule though the purpose of the contract may have 
been to defeat the provisions of law. As their Lordships observed in 
another case “ an agreement, therefore, discovered to be void is one dis¬ 
covered to be not enforceable by law, and on the language of the section,, 
(s. 65) would include an agreement that was void in that sense from its 
inception, as distinct from a contract that becomes void.”< 1 2 3 ) 


216. The question of validity of alienation of an undivided share by a 

Co-oarcenarv co-parcener under the Mitakshara law is, in view of the- 

interest. saving clause enacted in section 2 (d) not a question for 

decision under this clause, but one which must be 
answered with reference to Hindu law, which contains the following text: 

Even a single individual may conclude a donation, mortgage, or sale of 
immoveable property during a season of distress, for the sake of the family, 
and specially for pious purposes. "(3) Literally construed, this text would 
confine the power only to the case of legal necessity. But the courts have 
been loath to restrict it to within those narrow limits. They regarded the 
question from a different stand-point, distinguishing a voluntary from an 
involuntary alienation. As regards the latter it was felt to be inequitable 
'that the creditor of a Hindu co-parcener should not have availed for the- 
satisfaction of his debt the interest of his debtor in the joint property, on 
the principle that equity would require redress to be afforded to the 
purchaser by enforcing partition of the whole of a sufficient portion of it, 
so as to make amends to the purchaser out of the vendor's share. ”( 4 ) This 
distinction was recognized by the Privy Council in the leading case which 
reviewed the leading authorities on the subject and held that an execution- 
creditor of an undivided co-parcener was entitled to seize the co-parcenary 
interest of his debtor which he could sell even after his debtor’s death.tf)' 
But this left the question of the effect of a voluntary alienation still open, 
and upon it decisions of the courts are by no means unanimous or 
consistent. In Bengal, however, such a right has been always denied, and, 
according to the. decisions of that court, it would be as true under Hindu 
law as under this clause that a co-parcenary interest in a Mitakshara family 
is a “ mere possibility " and cannot therefore be alienated. It is conceded 


(1) A nnada Mohan v. Gour Mohan , 50 
C. 920 (937), P.C. 

(2) Hamath Kunuar v. Jndar Bahadur 
Singh, 45 A. 179 (184). P.C. 

(3) Mitakshara I, S. I. 27, 28. 

(4) Strange Hindu Law, 349, 350, Suraj 
Bansi v. Sheo Pershad, 5 C. 148 (166), P. C. 

(•”’) Suraj Bantti v. Sheo Pershad , 5 C. 
148 (174), P. C.; Deendyal v. Jugdeep 
Narain, 3 C. 198 (206, 207), P. C., citing 
Nugender Chunder v. Srimuity Ramunee, 
11 M. I. A., 241 ; Baijun v. Brij Bhookun, 
1 C. 133, P. C.; Virasvami ^v. Ayyasvami , 


1 M. H. C. R., 471 ; Palanivelappa 
Mannaru, 2 M. H. C. R., 416; Gundo v. 
Rambhat, 1 B. H. C. R., 39 ; Damodhar v. 
Damodhar, 1 B. H. C. R., 1823. To the- 
same effect, Jallidhar v. Ram Loll, 4 C. 
723 ; Rai Narain v. Novmit Lai , 4 C. 809 ; 
TJdaram v. Ranee, 11 B. H. C. R., 76, 
Mahabalaya v. Timaya, 12 B. H. C. R.; 
138 ; Girdharee v. Kantoo, 22 W. R., 56 ; 
Kalee v. Choirun, 22 W. R., 214; Syud 
Tuffuzzool Hossein v. Raghumatte, 14 M. 
I. A., 40. 
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there that he may alienate his share if it has been partitioned* 1 * or if the 
alienation is assented to by the other co-parceners.* 2 * But has he equally 
a right to dispose of his undivided share in the joint family property ? On 
this question the current of decisions in Bengal is. as observed before, 
entirely in favour of the view that a member of a joint Hindu family has no¬ 
authority, without the consent of his co-sharers, to transfer his undivided 
share in a portion of the joint family property, in order to raise money on 
his own account, and not for the benefit of the family/ 3 * In support of 
this view it was said that since no individual member of an undivided 
family can predicate of the joint and undivided property that he lias a certain 
definite share, since the shares to which the members would be entitled 
on partition are constantly varying by births, deaths and marriages, he 
could not convey away his share without the consent of the other co¬ 
parceners. “If he could do so. he would have the power by his own 
will, without resorting to partition the only means known to the law for 
the purpose, to exclude from participation in the portion conveyed away 
those who, by subsequent birth, would become members of the joint family, 
and entitled to shares upon partition.’/ 4 ) This view has been assented to 
in Allahabad/ 5 ) Oudh/ 6 ) and the Punjab* 7 ) though it has not been adopted 
in Madras/ 8 ) Bombay* 9 ) and the Central Provinces* 10 ) where the right of 
one member to convey away his share in a joint, estate without the con¬ 
currence of his co-parceners, if for a valuable consideration, has been 
affirmed. And in noticing the objection raised by the Bengal Court, the 
Madras Court observed that if it is contended that the co-parcener cannot 
convey away a specific share, the argument is, of course, valid. But “ the 
person in whose favour a conveyance is made of a co parcener’s interest 
takes what may, on a partition, be found to be the interest of the 


(1) Jallidar v. Ram Lall, 4 C. 723 ; 
actual partition is not necessary, a family 
arrangement is sufficient. Madho Par shad 
v. Mehrban, 18 C. 157, P. C. 

(2) Sadabart v. Foolbash, 3 B. L. R., 31, 
F. B„ explained in Deendyal v. Jugdeep, 
3 C. 198 (206, 207), P. C. 

(3) Sadabart v. Foolbash, 3 B. L. R., 31 
F. B., following Cosserat v. Sudabart, 3 W. 
R., 210 ; Nundram v. Kashee, (1822) 3 Sel. 
Rep., 232 ; Sheo Shuru v. Sheo Sahoy, 
(1826) 4 Sel. Rep., 158 ; Jewan Lall v. Ram 
Oobind, 6 Sel. Rep., 163 ; Sheo Shum v. 
Jumun Lall, 6 Sel. Rep., 176; Roopnav. 
Roy Reolee, (1853) S. D. A., 344 ; Jay - 
narain v. Roskun, 2 S. D. A. N. W. P., 162 ; 
Mitak Ch. I, S. I. v. 30 ; Appovier v. Rama, 
11 M. I. A., 57, in which the position of a 
co-parcenor is ex-plained. Collector v. 
Hurdai Narain, 6 C. 425 ; Chunder v. Hur- 
buns, 16 C. 137 ; Madho v. Meharban, 18 C. 
157, P. C.; Parsidh Narain v. Jankising, 
7 C. L. J., 644. 

(4) Per Peacock, C. J., in Sadabart v. 

Foolbash, 3 B. L. R., 31 (44), F. B. 

(6) Balgobind Das v. Narain Lai, 15 A. 

339, P. C.; Chandab Kishore v. Dampat, 

16 A. 369 ; Jamna Prasad v. Jagdeo, 1 I. C., 

83 ; Chandia Deo v. Mata Prasad, 31 A. 176, 
F. B.; Kali v. Nawab, 31 A. 607 ; Tulshi 
Ram v. Babu, 33 A. 654 ; Baran Deo v. 

Rup, Narain, 11 I. C., 664. But if one 


co-parcener has nlienated. he could not 
object to alienation by another. Cauraj v. 
Sheoznr, 2 A. 898. 

(6) Syed Iltifab v. Samral Singh , 10 O. C.,. 
289 ; Bagannah v. Chandi, 14 O. C., 295. 

(7) Mt. Zahro v. Lallv, (1879) P. R., No. 
21 ; Banke Rai v. Madho Ram, (1883) P. R., 
No. 133, transfer not void but only void¬ 
able bv the other co-parceners : Kahn 
Chand v. Svrh Dial. (1888) P. R., No. 109r 
Dharam Chand v. Mt. Kami Deni, (1893) 
P. R.. No. 6 ; Nanak Chand v. Mt. Dayan, 
(1894) P. R.. No. 103. Piare v. Ram, 11 T.C., 
453. 

(8) Virasvami v. Ayyasvami. 1 M. H. C. 
R., 471 ; Palanivelappa v. Mannar, 2 M. 
H. C. R., 416; Peddamvthulaty v. Timma r 
2 M. H. C. R., 270 ; Rayacharlv v. Venka- 
taramaniah, 4 M. H. C. R., 60 ; Peddaya v. 
Ramalingama, 11 M. 406 (in which a co¬ 
sharer renounced his shore in favour of 
another. But no such right of alienation 
exists under Malabar low which allows no 
partition ; Byari v. Pvttanna. 14 M. 38. 

(9) Oundo v. Rambhat. 1 B. H. C. R., 39 ; 
Damodhar v. Damodhar, ib., 182 ; assumed 
in Doddappa v. Sonappa. 8 Bom. L.R., 551. 

( 10) Nogho Nath v. Molich. (1881) Sel. C. 
No. 90 ; Bina Pujari v. Biraj Mohan, 3 C. 
P. L. R., 126 ; Ram Pershad v. Deo Karan, 
6 C. P. L. R., 60; Mvkvnd Ram v. Rant 
Ratan, 2 N. L. R., 52. 
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co-parcener. What he so takes, at the moment of taking and until ascertained 
and severed, subject to the same fluctuations as it would be subject to, if 
it continued to subsist as the interest of the co-parcener. ”0) The same 
view has been taken in Bombay, in which it was held that the transferee 
may maintain a suit for partition, and thus obtain the share which he has 
purchased/ 2 ^ But until partition the transferee requires no interest in the 
property. He can only enforce his right in a suit for partition. He cannot 
even force a partition, though if a partition is made he can claim that his 
transferor’s share be allotted to him/ 3 ) It, therefore, follows that till 
euch partition there is no disruption of the joint family and the transferee 
-does not become a tenant in common with the transferor’s other 
co-parcener. The share of a co-parcener in an undivided Hindu family 
was in one case described by the Privy Council as property “ specific, 
existing and definite, ”< 4 ) but in a later case when the conflict between the 
High Courts was more directly brought to the notice of the same Board, 
their Lordships reviewed the whole law on the subject, but held that, as 
the question before them was as regards execution-sale, they preferred not 
to pronounce their opinion on the question of the rights acquired by 
voluntary alienations/ 5 ) which, they remarked, stood on a different footing/ 6 ) 
The Bombay and Madras Courts are thus still in conflict with the Courts 
of Bengal and United Provinces. 


(1) Vitla v. Yamcnamrna , 8 M. H. C. R., 
6, F. B. The right of the execution-pur¬ 
chaser to partition is affirmed by the Privy 
•Council in Deendyal v. J ugdeep , 3 C. 198 
(209), P. C. Peddamuthularty v. A'. Timma , 
2 M. H. C. R., 270; ; Pabiivelappa v. Man- 
naru , 2 M. H. C. R., 410 ; Ragaeharlu v. 
Venkataramaniah, 4 M. H. C. R., 00 ; 
Venkataehella v. Chennaiyu , 5 M. H. C. R., 
166 ; Vitla v. Yamenamma, 8 M. H. C. R., 
■6, F. B.; Krishnasami v. Rajagopala, 18 M. 
73 (84); N rappa v. Rangasami, 23 M. 89 
(91); Ayyagari v. Ayyugari, 25 M. 690 
F. B.; Rottala v. Pullicat Ramasami, 27 M. 
162. 

(2) Vasudev v. Venkatesh , 10 B. H. C. R., 
139 (156), following Sadasew v. Bapooji, 4 
Morris S. D. A. R., 145 ; Jiwan v. Gunnoo, 
9 Harr. S. D. A. R., 555 ; Gundo v. Rambhat, 
1 B. H. C. R., 39 ; Damodhar v. Damodhar, 
ib. f 182 ; Tukaram v. Ramchandra , 6 B. H. 
C. R., 247 ; Moccundass v. Gunpatrao, 
Perry’s Or. Ca., 143, and other cases cited 
by C. J., Westropp, at pp. 157-102 : followed 
in Fakirappa v. Chanapa , 10 B. H. C. R., 
162, F. B.; Rangayana v. Ganapabhatta , 
15 B. 073. This view presents practical 
-difficulties. The debtor may have mort¬ 
gaged his share which at the time of the 
-suit may have increased or decreased what 
is then the creditor to take ? If his share 
has decreased the creditor gets no more 
( Rangasami v. Krishnayan, 14 M. 408), 
but what will he get if his debtor’s share has 
wholly lapsed by survivorship and parti¬ 
tion has become impossible. See Madho v. 
Meharban , 18 C. 157, P. C. f where the 


nephew succeeding to his uncle’s estate 
was held not bound by an enforcible equity 
against the interest of the latter ; cf. also 
Suraj Bun si v. Sheo Pershad, 5 C. 148, P. C. 

(3) Manjaya v. Shanmuga, S. 8 M. 684 ; 
Gurlingapa v. Mandapa, 21 B. 797. 

(4) Per James, L. J., in Syed Tuffuzzool 
v. Rughoanath, 14 M. I. A., 40. cited per 
Westropp, C. J., in Vasudev v. Venkatesh % 
15 B. H. C. R., 139 (154). 

(5) Deendyal v. J ugdeep, 3 C. 198 (209), 
P. C.: citing Sadabart v. Foolbash, 3. B. L. 
R., 31, F. B., O. A., 1 C. 226, P. C., anim¬ 
adverting on Mahabeer v. Ramyud, 12 B. L. 
R., 90 (94), wherein it was assumed that 
a title acquired by means of an execution- 
sale stood on no higher ground than one 
founded on a voluntary alienation (ib. t p. 
209). 

(• ) “ But, however nice the distinction 
between the rights of a purchaser under a 
voluntary conveyance and those of a pur¬ 
chaser under an execution sale may be, it 
is clear that the distinction may, and in 
some cases does, exist between them. It 
is sufficient to instance the seizure and sale 
of a share in a trading partnership at the 
suit of a separate creditor of one of the 
artners. The partner could not himself 
ave sold his share so as to introduce a 
stranger into the firm without the consent 
of his co-partners, but the purchaser at 
the execution-sale acquires the interest 
sold, with the right to have the partner¬ 
ship account taken in order to ascertain 
and realize its value ” —Deendyal v. Jug- 
deep, 3 C. 198 (200>, P. C; 
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217. But the divergence between the two views is, in view of the 

limitations admitted by the one and equities enforced by 
Difference how the other, practically eliminated. For, in accordance with 
r ma er a . the view of which the Bombay Courts are the chief 

exponents, an undivided co-parcener can only alienate his share for 
valuable consideration. He cannot make a gift of it or dispose of it by 
willd 1 * And the Bengal Courts, while refusing the right of alienation admit 
that an alienee for valuable consideration has the right to compel his 
alienor to force a partition with a view to ascertain his share and to realize 
it-for his benefit. “ He obtained their (creditors') money by representing 
that he had a power to charge the joint family property, which he knew 
at the time he did not possess; he is therefore at least bound to make good 
to them that representation, so far as he can, by the exercise of such 
proprietary right over the same property as he individually possesses. ”( 2 *' 
But it is conceived that the rule would be inapplicable where the creditor 
had* 3 ) notice of the nature of the property he was taking, or where, on 
account of some disability, a partition-suit would be barred. C) The right 

to question an improper alienation is the personal right of a co-parcener 
which does not survive liimd 5 * 


The difference of opinion, then, counts for very little except in the 
application of the equitable doctrine, which would depend upon the view 
taken in each cased 6 * Such a case arose where two Hindu brothers on the 
death of their third divided brother entered into an agreement as to the 
mode of division of their deceased brother’s property on the death of his 
widow, and which was upheld on the ground that there was no transfer to 
pass any interest in the property and that the agreement could not be held 
to be void under this claused 7 * It was, indeed, a case of family arrange¬ 
ment which the Courts uphold as contracts necessary for the peace of 
families, and which were never intended to be affected by the rule. 


218. Expectancy of Mahomedan Heir. —The general principles of 
Mahomedan law are in harmony with this clause. The right to inherit a 
person is not property according to Mahomedan law, and cannot therefore 
be validly transferred d 8 * Nor can a remainder interest or interest in future 
be assigned both under this clause as well as under the Sunni School of 
Mahomedan lawd 9 * A mere spes successionis is unknown to and not 
recognized by the Mahomedan lawd 10 * But such a possibility must be 
distinguished from an estate defined though defeasible upon the happening 
of a contingency. So where in a settlement by Mahomedan on his wife, 
by which he conveyed his lands to her on condition that if she had a child 
by him, the grant should be taken as mukarari , but that if he should have 


(1) Gangabai v. Ramanna, 3 B. H. C. R., 
60 ; Tukaram v. Ramachandra. 6 B. H. C. R., 
2499 ; Vasudeb v. Venkatesh, 10 B. H. C. R., 
139(157) ; Udaram v. Ranee, 11 B. H. C. R., 
76; Vrandarandas v. Jamuna, 12 B. H. C. 
It., 229 ; Kalu v. B.asu, 19 B. 803 ; cf. 
Lukahman v. Ramachandra, 5 B. 48. P. C. 

(2) Mahabeer v. Ramyad, 12 B. L. R., 90 
(97) ; Jamuna v. Ganga, 19 C. 401. 

(3) Ram Tuhul v. Biaeawar, 15 B. L. R., 
208, P. C. 

(4) Ram Sahye v. Lalla Laljee, 8 C. 149 ; 
Ram Soonder v. Ram Sahye, ib., 919. 

(5) Padareth v. Raja Ram, 4 A. 235. 


(6) Deendyal v. Jugdeep, 3 C. 198, P. C. 

(7) Sooraparajil v. Veerabhadrudu, 17 M. 
L. J. R., 505. 

(8 ) Sfuimsuddin v. Abdul, 31 B. 165; 
Abdul Husen v. Qoolam, 7 Bom. L.R., 742 
(750); Rehati Mohan v. Ahmed Khan 1 

L C r ; Munshi Fyozul v. Muham- 

nuid, - I. C., 865 (871); Marangami v 
Karupti, 24 M. L. J., 258. 

(9) Mecrangani v. Karupathi, 24 M T. 

J. 258, 18 I. C., 185. ' 4 M. U. 

R.V7421750) V ‘ ° 00lam ' 7 Bom - L - 
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no child b\ her, his two sons by another wife should each have an estate 
therein, it was held that the sons took a definite interest, of the nature 
of what would be called in English law n vested remainder, subject to its 
being displaced by the event of there being a son by the wife named, and 
that such an interest was not a mere expectancy.W So the creation of life 
interest is allowed amongst Shiahs. Consequently, during the period of 
life interest the deferred interest may be alienated provided that there is 
no interference with the particular estate.( 2 3 > 

219. In some cases the courts have drawn a line between transfers in 
lirtesenti and agreements to transfer such a possibility, holding that while the 
former are void the latter are not void because they happen to be made 
a a ime when the interest of the executant is merely one in expectancy 
and the courts ,n England as well as in this country have enforced them 
on le ground that the executant is bound in foro conscientice to make good 
his promise when he obtains an estate in possession. ”<3> This appears to 
be the trend of thought of the court in another case.< 4 > But as has been 
before observed, this is not the standpoint of the rules which is grounded 
on policy; moreover, it is difficult to see why a mere change in the form of 

com e.vance should render a transaction legal though it is doubtlessly less 
•obnoxious than an out-and-out transfer. 

• + c ^? nce P* Legacy. —There can be no transfer of an expectant 

in eres ^ m proper y. As such, the bequest of a legacy is a mere chance or 
a possibility which is from its very nature untransferable, for it may be 
defeated any moment by the testator, or lapse if the legatee does not 
sui\i\e the testator.< 5 > So where in pursuance of a family arrangement 

IrW t U 'i 1 1,s 110 lj lc "' "ho was entitled to a moiety of his estate, the 
testator bequeathed all his property to him with full' powers of transfer, 

but without »!\yP°*' e r to interfere with it during his lifetime, providing 
\\e\er at if the testators wife survived him, the nephew should main- 
ain am o >e-\ her and if he failed to do so, she would retain all the 
property and the document would become null and void. On the same 
( t fi n ®I ) ^ ie ' v executed and registered a deed by which in consideration 
-of t ie will he agreed to make no claim to the testator’s propertv and to 
obey him and his wife, and that if he failed to complv with this condition, 
he would have no right to the property. (&> 

The interest so created in favour of the nephew was assigned bv him 
to A and the testator subsequently transferred portions of the property to 
his other relations, who were all sued by A upon his assignment but his 
suit was thrown out by two learned Judges one of whom treated the 
testator s possession as adverse to the nephew from the date of the will, 
while the other learned Judge held the assignment to A invalid under this 
clause But it may be doubted whether the clause was enacted to in¬ 
validate a family settlement of that kind. And so it was held 

tt. j a I 1 i ^at a provision in a family settlement whereby certain 
Hindu brothers divided the family property belonging to them amongst 
themselves and agreed that upon the death of any one of them without 


(1) Umes Chnnder v. Zubar Falima, 18 C. 
164 (176, 177). P. C. 

(2) Banoo Begum v. Mir Abed AH, 9 B. 
L. R., 1152, following Umes Chunder v. Ml. 
Zahoor Fatima, 18 C. 164, P. C. 

(3) Qajadhar Singh v. Kaudhaya (Oudh), 

» I. C.. 243. 


(4) Sooraparaju v. Veernbhadrudu, 17 M. 
L. J. R., 505. 

(5) S. 92. Tndion Succession Act (Act X 
of 1865). 

(6) Prag Dnt v. Chole Singh, (1906) 9 
O. C. 55. 
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male issue his share should pass to the surviving brothers was neither 
in contravention of Hindu law nor obnoxious to the provisions of this 
clause.( J ) 


221. Mere Possibility not transferable .—The foundation of the rule 

here enacted is that a mere possibility is not transferable. It may amount 
to an interest in property but its quantum is so uncertain, variable and 
limited as to pass out of the conception of law. As such the last clause 
may be regarded as laying down the general rule to which the two previous 
clauses furnish apt illustrations, since the chance of an heir, or a legatee 
m the cases assumed is not more than a “ mere possibility liable to be 
defeated or destroyed any moment and which therefore has neither the 
stability of existence nor ascertainable value which are the main attributes 
of property.” This appears to be the view taken by their Lordships of the 
Privy Council in a case decided as far back as 1856 in which the facts 
were «6 follows: A by four deeds conveyed certain lands and houses situate 
near Dacca to his mistress 77, after which he executed a will appointing his 
illegitimate son C his executor and after satisfying certain charges thereby 
created, which would exhaust his whole estate, gave C a life-estate in the 
-residue. At the time of A’s death his creditors had sued him and on his 
death they continued their suit making C A’s legal representative and obtained 
a decree against C without reference to his character as the legal representa¬ 
tive of A. Execution being sued out the “ right, title and interest ” of C 
was sold to D for a nominal sum, and which interest having become-vested in 
E, the latter sued to eject both C and the testator’s mistress 77, and where¬ 
upon the character of the interest possessed by C, under A’s will came up 
for adjudication and their Lordships said: “Now, was that an interest 
which could be sold under an execution issued in the Supreme Court against 
the property of the testator? For, what is the effect of it? The effect 
of it is merely this, that there being some uncertain rights in some uncertain 
property in the district or city of Dacca, at a distance from Calcutta, it 
being uncertain whether the property was worth Rs. 1,00,000, or whether 
the interest of the debtor is worth anything; that property is put up for 
sale......and I think it appears here to have been bought for mere nominal 

sums, it being utterly impossible that there could be any satisfactory means 
of determining the value, or procuring a fair price by the competition of 
purchasers acquainted with the value, or capable even of ascertaining the 
value of the property. ”( 1 2 > No priest- can assign his right to receive future 
offerings from worshippers. Such offerings are both res extra comni'-rcium 
as well as a mere possibility.( 3 > 


222. It was at one time held that since the clause merely prohibited 
Contract equally a transfer, it did not have the effect of prohibiting a con- 
void * tract, which though unenforceable at the time it related 

to a mere expectancy, was nevertheless sufficient to be enforceable when 
the estate, fell into possession.^) But this view can no longer be 
maintained, since it would enable a person to achieve indirectly what ho is 
forbidden to do directly. “ It would be defeating the provisions of the Act 
to hold that though such hopes or expectations cannot be transferred in 


(1) Kanti Chandra v. Ali-Nalri, 33 A. 
414(418). 

(2) Beebee Tolcai v. Davod MvUick, 0 M. 

I- A., 510 (623, 624). 


(3) Puncha v. Bindo-uxiri, 43 C 28 

(4) Guru Das v. Gharvl Dhuj, 9 I. C. 24! 
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present or future, a person may bind himself to bring about the same results 
bv giving to the agreement the form of a promise to transfer not the expecta¬ 
tions but the fruits of the expectations by saying that what he has purported 
to do may be described in different language from that which the Legislature 
has chosen to apply to it for the purpose of condemning it.”* 1 2 ) Nor would 
the doctrine of title feeding the estoppel apply ordinarily to such case( * 
though estoppel in such case cannot be wholly ruled out. If, for instance, 
there is an erroneous misrepresentation by an expectant heir as to his 
present title, he could not evade the consequence of his misrepresentation 
jf his case fall within the principle laid down in s. 43.* 3 * 


223. Excepted cases. —It has been stated before that the transfer by 
the Hindu reversioner of his reversionary interest expectant on 
the determination of the life estate is no more than a mere 
change of succession, the transfer of which is prohibited by law. But 
there is nothing in the clause to prohibit release by the reversioner of 
iiis interest in favour of the Hindu widow in which case the transaction 
would be upheld. So where a Hindu widow sued her reversioner for a 
declaration of her absolute ownership under the terms of her husband’s will, 
but tlie suit was compromised by the reversioner having executed a deed 
releasing his claim if any in favour of the widow whereupon the latter 
withdrew from the suit it was held that the transaction was not a transfer 
within the meaning of this clause and that it could not be condemned on 
that account.* 4 * 


But such transactions have to be narrowly watched, for if it amounts to 
dividing the inheritance with the widow it would be void being a transac¬ 
tion which violates the rule prohibiting traffic in expectancies. But there 
is nothing in the rule to prevent one expectant heir waiving his right in 
favour of another, even on receipt of consideration* 5 * nor does it illegalize 
family settlements* 6 *. Of course, the transfer of a vested right is by no 
neans obnoxious to the rule. It is not a mere expectancy though its enjoy¬ 
ment be postponed. Such is the right of a donee to property subject to a 
life interest.* 7 * 



.cases enu m era ted ... ... . nuvuv. ,/*. ,? u,vu <v 

may be for non-payment of rent* 8 * or rates, or for committin 


nr 


ocfo 


Al* 


fnr 


(1) Jagannada v. Prasada, 39 M. 554 
,( 559) ; approved in Armada Mohan v. Gour 

Mohan, 50 C. 929 (936. 937) P. C., (contra 
Kabal Shah v. Mhd. Baga, 73 I. C., 120, 
overlooked the fact that the rule is inde- 
-pendent of the Act). Rule applicable to 
-Burmah in case of estates subject to Bur- 
tnese-Buddhist Law. Dhar v. Httoon, 12 B. 
-li. J., 106; 52 I. C., 927. 

(2) Our Narayan ' v. Sheo Lai 46 C., 
.666 (578, 579), P. C. 

(3) See S. 43 Comm. post. 

(4) Olati Pull ah v. E. Varadarajulu, 

;18 M. L. J. t 469. 

(6) Kunhi Mamod v. Kunhi Moidin, 19 

M., 176; Kansee Chandra v. Ali Nabi, 


U., 176 ; Kansee Chandra v. Ali Nabi 33 
A., 414 ; Barasital v. Salikoram 38 A., 
107 ; Chabil v. Permal, 41 A., 611. 

(6) Ram Nirunjun v. Prayag, 8 C., 138 ; 
followed in Kanli Chandra v. Ali Nabi, 
33 A., 414 (418) ; Nasurul Hag v. Faiyaznl 
Rahman , i\ 457 (461); Mhd. Hashmat v. 
Hamiz Fatima, 13 A. L. J., 110 ; 27 I. C.» 
701 ; Qajadhar v. Kandhuya, 9 I. C. (Oudh), 
243. 

(7) Lachman v. Baldeo, 50 L. J., 625 ; 

48 I. C., 396 ; Parma v. Mahadeo, 49 I. C., 
(Pat) 907. * _ _ 

(8) Vaguram v. Rangayyangar, 15 jh. 

125. 
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subletting in breach of the covenant or for any other conditions annexed*ta» ,• 
the term. They are to be construed, like other contracts, according to the 
real intention of the parties and invariably in accordance with their liberal 
construction. On breach of the covenant the lessor, and not the lessee has 
the option to determine the lease. It has been in some cases laid down 
that the proviso for re-entry applies only to the breach of an affirmative and 
not to the breach of a negative covenant.O) But the same covenant may 
be expressed in the affirmative as well as in the negative, and the rule is 
therefore manifestly misleading. As Blackburn, J., said: “Where the 
proviso for re-entry uses apt words, I think the power of re-entry may be 
just as well reserved for breaking a negative covenant as for not performing 
a positive covenant.’’O A right of re-entry always supposes an estate; for 
a right of entry is nothing without a right to hold and receive the profits; 
and if an estate be granted to a man, reserving rent, and, in default of pay¬ 
ment a right of entry be granted to a stranger, it is void.( 3 > The right of 
re-entry is not the right of ownership or reversion which can be separately 
ransferred although the latter upon transfer will carry the right.( 4 > It is a 
right for the personal benefit of the party and cannot exist for the benefit of 
a person who has no personal interest in the land.< 5 > This clause refers to 
an usual covenant made in a lease and which may occasion its forfeiture. 
Conditions are either precedent or subsequent: where the commencement 
o the lease depends upon the performance of the condition, it is called a 
condition precedent," but where the effect of the condition is to enlarge 
or defeat an estate already created, it is then called a “ condition subse¬ 
quent. The breach of the condition precedent prevents the lease from 
a mg effect, and the lessor is entitled to assign his right, for the assi<mee 
may at once sue the intending lessee in ejectment. “The lessor having 

nr 6 v5 j 1 *P onen( K (f>) may annex whatever condition he pleases to his grant, 

P ovided they be not illegal or repugnant to the grant itself, and upon the 
reach of any of these conditions may, subject to special statutory provisions 
or relief against forfeiture avoid the lease. "( 7 > Conditions precedent affect 
ne freehold, and they are therefore exempted from the operation of the 
c.lause. And where the reversion is assigned the assignee is entitled to 
ntorce all the conditions, whether precedent or subsequent against the 
i . t he . clause prohibits the assignment of the were right of 

of any covenant 

condition, and which is subiect to the equities, the enforcement of which 
pends upon the right vested in the landlord. Indeed, at common law 

of /hi 6 but t] - e £n ’ antor 1 had the rie,ht ' of re-entry, and no grantee or assignee 

he reversion was allowed to enforce the condition for re-entry -(8) but bv 

a statute passed in 1540 A.!>.(*> the right of re-entry, “ for payment of 
nt, or for doing waste or other forfeiture ” was extended also to the 
• • ignees. Hence, ns the law now stands, no one is entitled to determine 


r ^ V £ er Channel, B., in West v. Dobb, 39 
» mo ; Doe d. Pan- v. Marchetli 
1 B - * Ad.. 715. 

WWadham v. Postmaster General, L. B., 
<Q. B.. R44 (648). 

13) ffmPh v. Packhurst, 3 A. C. It., 139. 
\ ) Hemble in Vaguram v. Rangayyangar, 


15 M. 125. 

(15) In re Davis & Co., 22 O B D TQ< 

(6) “ The right of di®o a i«on” ' ' 

(7) Baylis v. Se Gros, 4 O.B (N S 1 kq? 

(9) 32 Henry VIII, C. 34. 
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the lease unless he has an interest in the land. Being an incident thereof, 
it cannot be severed therefrom for the benefit of another person unconcerned 
with the reversion. 

225. A provision for re-entry vacates a lease, and it has accordingly 
been held that no man shall be permitted to re-enter for a forfeiture but the 
person then legally entitled to the rent or to the reversion.<D In England 
“ ^ was held before the Judicature Act that a right of re-entry could not 
be effectually reserved to a stranger to the legal estate, although he joined 
in the demise and had some equitable or beneficial estate or interest in the 
property.< 2 > Thus, where by a lease a mortgagee demised, and the 
executrix, of the mortgagor demised and confirmed, and a power of a re-entry 
for breach of covenants was reserved to them or either of them , it was held 
that the deed operated as a demise by the mortgagee, and a confirmation 
bv the executrix, and that the proviso for re-entry enured only to the mort¬ 
gagee, and not to both.< 3 > The same rule was applied where trustees and 
.cestui que trust joined in a lease reserving rent to the cestui que trust 
with proviso for re-entry for non-payment, ( 4 > and where the tenant 
for life and the reversioner joined in a demise.< 5 > The effect of the 
Judicature Act is to allow beneficiaries to avail themselves of a forfeiture,^ 
but in practice they will generally be represented by their trusteesBy 
the law of Property Act. 1022, a right of re-entry affecting a legal estate is 
now subject to perpetuities both assignable and devisable.W Since the 
covenant for re-entry is indivisible, it must be exercised by all the co¬ 
partners conjointly, and not by one or some of them without the others. 


226. The principle is perhaps susceptible of extension to other cases. 
Thus, where a person lent on hire certain specified articles of furniture on 
the hire-purchase system, whereby the hirer was to pay a certain sum in 
a fixed number of periodical instalments, and it was provided that if default 
were made in the punctual payment of the amounts due, the lender might 
immediately enter upon the dwelling-house of the hirer and take possession 
of his furniture. During the currency of the agreement the lender assigned 
all his right and interest under the agreement to his creditor by way of 
security, authorizing him to re-enter and take possession of the said furni¬ 
ture in case of default which he sued to enforce, but it was held that the 
covenant gave only a personal licence which could not be assigned J 10 > 


227. A right of re-entry is distinguishable from a right of entry- 
possessed by a- person, as for intance, a Hindu whose estate is in possession 
of a trespasser or a mortgagee, in which case it is perfectly lawful for him to 
sell his right of entry or his equity of redemption as such, and the purchaser 
may thereupon sue to eject the trespasser or to redeem the mortgage. This 


(1) Hotley v. Scot, Lofft., 319; Doe d, 
Barney v. Adams, 2 CL-& J-, 232 ; Doe d. 
Barker v. Goldsmith, 2 C. & J., 674. 

(2) Doe d. Barber v. Lawrence, 4 Taunt., 
23 Litt., S. 347. Co. Litfc., 2146. 

(3) Doe d, Barney v. Adams, 2 C & J., 
232 ; Moore v. Earl of Plymouth, 3 B. & A., 


66 . 


(4) Doe d. Barber v. Goldsmith, 2 C. & J., 


674. 

(5) Treport's case, 6 Co. R., 


16 Cole, 


Eject, 404. 

(6) S. 24, Judicature Act, 1873. 

(7) R. S. C., Order XVI, v. 8, Woodfall s, 
L & T., (16th Ed.), 335. 336. 

(8) S. 20 (1) Law of Property Act, 1922 
(12& 13 fieo. 5C. 16.. 

( 9) Doe d Reetzeen v. Lewis, 5A.& E., 277. 

(10) In re Davis <k Co., Ex parte Rawlings, 
L. R., 22 Q. B. D., 193 (197) ; following 
Brown v. Metropolitan , &c. 9 Society 9 28 L. J- 
(Q. B.), 236. 
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■what T mo t h th g necordl ng to Our law, or according to the civil law as 

. al i may term an easement in cross 4n envmpnt m n e ti a ? 

W1 th a dominant tenement In truth « f fc ^Y 8 } be connected 

casement It io n dod; , ,, b> a public load or highway is not an 
of the land f dedication to the public of the occupation of the surface 

Dn a Qf _ >’a, 6 B. 387, F. B.; 

«?* Suraj v. Dalpatram, 6 B. 380, F. B.; 

Vt fo^ ar V * Mahabaleswar, 43 B. 28. 

•»AL l It ®* 54 P 08t - Comm. “ Analo¬ 
gous law.” 

r J,V Municipal Board of Cawnpore v. 

2° A. 200 (203) ; Bhagwan v. Nar - 
012; Sital Chandra v. Delau - 
««y, 20 C. W. N., 840 ; 34 I. C., 450 ; Matilda 
v- Ptnlo. 15 I. C. (M), 278. 

•n * ^ oddar d’s Easement (3rd ed.), 8, 9, 

Gale s Easements (0th ed.), 11. The term 
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Ti„ CaS ff to . wh »ch it is clearly inapplicable, 
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■designated an easement ( BrumflU v. Roberts , 
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D /??*& , v * Rhodev > 1 C. & U., 439 (448). 

(o) Gales Easements (6th ed.), p. 8. 


Easements (6th ed.), nn <!<* 
and 4.)2 ; Goddard on Easements, p^ 11 • 
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p^315 ; Amutool v. Jemuch Singh, 24 \y. r’’ 

(7) s - 19, Act V of 1882. Moyne's 
Hmdu Law, 6th ed., para. 312. Leela- 
f tn £ h v-The Government of Bengal 
6 M. I. A., 101 ; Anund Lai v. Maharaia 

Gurod, 5 M. I. A., 82 ; Baja NUmTnTi 

6 A C ‘J 87; J °M. ivan v. Itndad, 
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677 , Muppidi v. Bamana, 7 M 85 SW 

a., to . 1.0 result of an abolition ,,, f 
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889 imr V ' *"*«»'.• 35 c. 
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of the servient tenement subject to the easement. ”<« Easements must 
then be connected with the dominant tenement, but a license in gross may 
exist wholly unconnected with any estate and when it is coupled with a 
grant it is Assignable. Thus a license to hunt in a man’s park and to carry 
away the deer killed, or to cut down a tree in a man’s ground and to carry 
away, the wood is a license as to the acts of hunting and felling the tree, 
but as to the carrying away of the deer killed aDd the tree cut down it is 
a orant < 1 2 > An easement is then a right ancillary to the enjoyment of land 
and cannot be dis-annexed from it.( 3 > And it therefore follows that an 
easement appurtenant to land cannot by assignment be converted into an 
easement in gross, and that if a man has by grant a personal right in the 
nature of an easement, not appurtenant to any dominant tenement, he 
cannot assign such a right to another person.< 4 > This must be now regarded 
as the established law in this country, but in England the doctrine itself 
has not been free from attacks, for it has been said that if a man is entitled 
to land he may grant leases or he may grant the exclusive herbage, a right 
of way, depasture or fishing. If, therefore, a man has a right to take water 
from a stream as it flows by his lands, why may he not grant that right 
to another person ?( 5 > Such a right would be an easement in gross. And 
an easement is not property, but a right in somebodyelse’s property, or, 
in the case of a stream, a right in flowing water which, while flowing, is 
not a subject of property and cannot be made the subject of an assign¬ 
ment. But under the Settled Land Act such an easement may be exchanged 
apart from any exchange or partition of land.< 6 > 

230. The definition of the term “ easement ” is somewhat wider in 

the Indian Act,( 7 > including as it does, besides the rights 
Nature of such to w jdch the term is applied in English law, also those 
easements. rights which in the law are known as profits a 

prendre < 8 > such as the right of common, including common of turbary or a 
right of cutting turf in another person’s land, common of piscatory or a right 
of fishing in another’s water, and common of pasture, being the right ot 
depasturing cattle on the land of another. Other instances of the same 
rights are the right to take stones, or sand, or reform the property of 
another Ml these rights are now declared to be inalienable apart from 
the dominant heritage for the beneficial enjoyment of which they exist 
In a case decided before the Act it was held that a prescriptive right ot 
fishery may be claimed as an easement by anyone who can prove a user 
of it for twenty years, although he may have proved no right to any domin¬ 
ant tenement, but the clause does not recognize such an easement in gross 
and it cannot be transferred.< 9 > And so an easement of a way for driving 
cattle must be appurtenant to some property.< 10 > A mere license to walk 


(1) Ranqeley v. Midland Railway Co., 
L. R-, 3 Ch., 310. 

(2) Thomas v. Sorrell, Vaugh, 351. 
cited by Tindal, C. J., in Muskett v. Hill, 
5 Bing, N. C., 694. 

(3) Hill v. Tupper , 32 L. J., Exch., 21/. 

(4) Ackroyd v. Smith, 19 L. J. C. P., 315. 

(5) Per Bramwell, B., in Nutall v. Brace- 

well, L. R., 2 Ex., 1 (11). _ . 

(6) The Settled Land Act, 1890 (53 & o4 

Viet., c. 59, S. 5). In re Blackens Settle¬ 

ment, (1903) 1 Ch., 265. 


(7) Chundee v. Shib Chunder, 5 C. 945. 
But there is no such thing known to law 
as an inchoate easement. Oreenlaugh v. 
Brindley, [1901] 2 Ch., 324. 

(8) “ Right to enjoy profit out of the 

land of another.” 

(9) Chundee v. Shib Chunder, 5 C. 94o ; 
cf. Parbutty v. Madho, 3 C. 276 ; Scholes v. 
Hargreaves, 2 R. R., 532 ; Benson v. Ches¬ 
ter, 4 R. R., 708. 

(10) Hira v. Khusalyir, 2 C. P. L. R.,34; 
Anderson v; Jugadamba,. 6 C. L; R./ 282. 
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was th noi W1 ° SUed f ° r an in i unctioil > it was laid down that the ri-ht 

,ifi an easement but a customary right which being confined to° -i 
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"On'Tl, 6X TC r - igh - t , t ° OCCU - P L a defiDed spot upon the public 
gnat.< ) On the same principle no right*.can by occupation or use be 

acquired over any part of a public road.< 13 > 

231. Interest restricted to personal enjoyment.— The object of this 
Clause (d). clause is self-evident- An interest restricted to personal 
^ ’ enjoyment cannot be transferred, inasmuch as if its t,r«in« 

f r ™ ore “Hewed, it might defeat the object underlying the restriction 
‘fn d J k be manifestl .V inconsistent with the presumed intention of its 

fou nder. ( 14 > Property may be restricted to p ersonal enjoyment In either law 

(1) Prosonno v. Pam Coomar, 16 C. 640. 

(2) Channanum v. Manu, 1 M. L. J. R., 

(3 ) A shroff v. Jagannath, 6 A. 497; 

Abbot v. Weekly, ] Levinge, 176. 

Mounsey v. I am ay, 34 L. J. Ex., 52. 

(5) Mammon v. Knar Sen, 16 A. 178; 

-Ashraf v. Jagannath . (1884) A. W. N., 186. 

(6) Matilda v. Pinto, 16 I. C. 278 (279). 

(7) Aclcroyd v. Smith, 10 C. B. 164; 

Bailey v. Stevens, 31 L. J. C. P., 226. 

(8) Neill v. Duke of Devonsire, L. R., 8 
App. Cas., 135 (153). 

• t ii Aehraf Ali v. Jagannath, 6 A. 497 ; 
foHtminp Movnsey v. Iemay, 34 L. J., Ex., 

-o2; Abbot v. Weekly, 1 Lev., 176. 


Ill Shwhn 0 appa, 23 B. 666. 

1 Shah Muhammad v. Kashi, 7 A. 199. 

<J\ M v Cipa - 1 B °° rd v - LnUu < 20 A. 200; 
following Husain Ali v. Matukman, 6 A. 

l ( r } Jr 4,f H J ghway B °" rd • 

v p a’ 2 ? t 200 (205 >- Tn Tyron 

v Smith, G. A. & E.. 406. the public had 

claimed a right to erect booths upon the 

manor during a public fair. P 

(IU Juggurnath v. Kishen, 7 W. R 266- 
Kahcharan v. Mohan, 6 B. L R 7 9 7 ’. 
Du eo v. Srinibas, 5 B. L R 617 • iV ;• ’ 

1 M. 235. 617 ; v * 
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or custom, or the conditions of grant. In some cases property is vested 
in its holder only for life, or during good behaviour, as remuneration for 
services to be rendered from time to time to the Government, the village, 
or the like; for instance, lands held on yhatwah tenure in Bengal, or on 
vatan tenure in Bombay* 1 ) or by harnams in Madras, where, from the 
nature of the tenure, the land is neither alienable by the holder, nor capable 
of beina seized in execution of a decree against him.* 2 3 ) The rule on the 
subject* is that where <he grant is conditional upon personal service, it is 
inalienable, and if alienable, then the extent of its alienability is limited 
to the family of the grantee or within the defined circle of his disciples 
o r confederates. But where the grant though originally conditional upon 
service has been enfranchised it is then alienable. 


232 Restrictions on the right of alienation of certain tenancy rights are- 
now provided by most local land laws. Impartible estates are also inalien- 
able and rendered as such either by enactments or immemorial custom* > 
recognized by law. For instance, the erection of houses by tenants in the 
abadi of their village does not by custom confer any greater right than 
that of personal enjoyment so that neither the site nor the right of resi¬ 
dence in the house constructed thereon is transferable to an outsider with¬ 
out of the consent of the landlord.< 4 > Patni right over a specific area lying 
within a patni taluk is transferable.* 5 ) The effect of this provision is that 
anv kind of property is prima facie alienable unless any other law prohibits 
its* alienation, in which case the latter will apply. It has been held in 
Allahabad that where the tenant effects a transfer of land comprising his- 
occupancy holding which is untransferable and his fixed-rate tenancy, which 
is transferable, the transaction would hold good to the extent of his trans¬ 
ferable interest.< 6 7 * > The question is one which has to be decided with refer¬ 
ence to s. 24 of the Contract Act. 

233 Res Extra Commercium. —Besides the instances before given^ 
there are certain sacerdotal offices which are from their very nature un¬ 
transferable. Such rights belong to the purohxts of a particular place.*' 
temple *«) or family,* 9 ) or to a Maha Brahmin*™) who officiates at funeral 
ceremonies. And similarly a right to receive votive offerings from pilgrims 
resorting to a temple or a shrine is inalienable and no suit can be main¬ 
tained for the recovery of wasilat in respect of profits derived from a form 


(1) Valans in Gujarat are however 
alienable Jadav v. Narsilal, 25 B. 470; 
Khushal Bhai v. Dullabh Bhai, 45 B. 948. 

(2) Diwali v. Apaji, 10 B. 342. 

(3) Mddhab Bam v. Doyal Chand Ghose, 

25 C. 445. 

(4) Muhammad Usman v. Babu y 8 A. L. 
J. R., 61 ; Hanwant Singh v. Kamia , 11 I. C. 
285 ; Trimbuk v. Asturam, (1877) C. P. C. 
D., No. 185 ; Nihal Singh v. Sardar Singh, 
3 C. P. L. R., 7 ; Barman Bao v. Oanpat 
Bao, 3 C. P. L. R., 123 ; Amrit Bao v. Bam- 
chandra, 4 C. P. L. R., 109 ; Moti Bam v. 
Bup Khan, 4 N. L. R., 155. 

(5) Meher Aiv. Tajudin, 13 B. 156 (159). 

(6) Bajendra v. Bam Jeban, 39 A., 539 ; 
following Bajrangi, v. Shura Pax, 38 A.. 
232. 

(7) Damoodur v. Boodurmar , Marsh., 

161 ; Vithal v. Anant, 11 B. H. C. R., 6 


(intruder may be sued for damages) y 
Ganasambanda v. Velu, 23 M. 271, P. C. 

(8) Pranshankar v. Prannath, PB. H. C. 
R., 12; Bajaram v. Ganesh, 23 B. 131 r 
Ganasambanda v. Velu, 23 M. 271, P. G.;. 
Bajah Vurmah v. Bavi Vurmah, 12 M. 483 ; 
Lakshmanasuami v. Bangamma, 26 M. 31. 
The Court may refuse to execute a com¬ 
promise—Decree passed for the sale oi 
such an oflFce— ib., p. 33 following Nayap 
pa v. Vankot Baw, 24 M. 265 (in which 
held that a compromise-decree is subject to 
all the incidents of the compromise); 
Puncha v. Bindesuari, 43 C. 28 (assign¬ 
ment of future offerings held void). 

(9) Woman v. Balaji, 14 B. 167. 

(10) Thummun v. Dinonath, 16 W. iw 
171 ; Sukhilal v. Bishambhar, 39 A., IJO . 
following Raghoo Kassy 10 C. 73 ( ° 
submitted wrongly decided). 
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of worship, which are in their nature uncertain and voluntary/ 1 ) Indeed, 
no man can compel another to make him a voluntary offering of what he 
may have been accustomed to make to another person. Votive offerings 
are according to their true significance made to tne deity of which the 
image is its visual symbol and its appropriation by the officiating priest 
is not- a right in which he is entitled to traffic/ 2 ) For the fact that there 
is a disposing power in the idol as represented by the priest, over the 
offerings when once received, does not, necessarily imply a disposing power 
over the right of receiving them. But the offerings when once received do 
not share the same characteristic since they constitute property which is 
not distinguishable from any other kind of property/ 3 ) It was according¬ 
ly laid down that where an intruder had received gratuities from persons 
who had been in the habit of paying them to the hereditary holder of the 
office of chalvadi or bearer, on public occasions of the insignia or symbols 
of the Lingavet caste at Bagalkot, the latter could not sue to recover 
them from his rival/ 4 ) And on the same principle the exclusive right to 
the office or Chowdhurv of boats was negatived on the ground that the 
payments to the incumbent being voluntary the court could not restrain 
the rival claimant from receiving them/ 5 ) But where the emoluments of 
an office are fixed, or where the person fills the position of trust as a 
8hebait , which may subject him to expenditure out of his own pocket/ 6 ) 
or where a right may be presumed by immemorial usage, as in the absence 
a documentary title to establish a prescriptive right, a suit for declara¬ 
tion of the right wuold be sustainable/ 7 ) and such suit usually carries with 
it the right to nominate and appoint a successor. 


234. The law on the subject was clearly explained by Scotland, C.J., 
who said: “ There is no doubt that the Civil Courts will recognize and 
enforce the rights of persons holding offices connected with the manage¬ 
ment and regulation of pagodas; and if the holder of such an office was 
entitled to remuneration for his services in the way of salary or otherwise, 
he would have a civil right entitling him to maintain a suit if that remunera¬ 
tion were improperly withheld. So, too, suits are commonly entertained 
for the purpose of trying and deciding who are fit and proper persons, and 
pf right entitled to be appointed dharamlcartars of a pagoda. In such cases 
it will be found that the offices have a secular character, and are so dealt 
with, though religious duties are attached to them—the occupants being 
employed to exercise business functions, either as trustees and managers of 
the property and funds of the pagoda, or as overseers in the regulation of 
its affairs generally, and having necessarily civil rights and liabilities which 


, IB Kashi v. Kailash, 20 f\ 358 ; follmv- 

• ng Ramessur v. Ishanchunder, 10 \V. R., 

457. 

(2) Jowahar v. Bhaqoo, 13 S. D. A.. (P f . 
I), 302 ; Dinonsith v. Protab Chandra. 27 C. 
30 (32) : Bheema v. Ramanuja, 17 M. L. .1. 
403; Rajeshwar v. Gopenhwar, 35 C. 
220 ; Panchn v. Rindeswari. 43 C. 28 ; 
Paragi v. Gauri Shankar, 002 .T.. 157 : 
51 T. C.. 80. 

(3) Shoilojanund v. Peary Charan, 20 C. 
470 ; cf. Behee Tokai v. Beglar, 0 M. I. A.. 
510 (523); Mallika v. Ratanmani , 1 C. W. 
N., 493. 

(4) Shankara v. Banma, 2 B 5. 470 ; 


following Boyter v. Dod/tu-orth. 0 T. R., 081 ; 
Muhammad v. Sound Aimed. ] R. H. O R 
App. xviii.; Vithal v. Anant, 11 p. H. C. R.,’ 
6 . 


(5) Ram Deehul v. Chukhoo, 1 N \V 
H. C. R.. 208. 

1.0) Mamut Ram v. Bapu Ram, 15 
150 (101); followed in Sped Hashim 
Hufteir.sha, 13 B. 420. 


P. 

C. 

v. 


(7) Tn Yellappa v. Manika. 8 B.H. C R 
27. Mahat was allowed to sue the other 
M a hats of the village to establish his rights 

to the perquisites, such as the carcasses of 
dead animals, &c. 
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may properlv.be made the subject of a civil suit.”(D In a case which went 
up to the Privy Council th.e nglit of administering purohitum to pilgrims 
resorting to the temple .of Kameswaram was admitted to be capable of 
alienation or delegation, and it was then regarded as no longer the subject 
of religious sentiment, but a mere proprietary right/ 1 2 ) The sale of Jajmani 
Bahis containing a record of the pilgrims belonging to the assignor is not* 
prohibited, though the assignment would confer on the assignee no right to 
the pilgrims. Such a sale in fact is not a sale of the assignor’s right to act 
as the°hereditary priest of the pilgrims, but only of the books as such/ 3 ) 
Sometimes even alienation of the priestly office is allowed to a person 
belonging to the founder’s family, and standing in the line of succession to 
him* 4 ) or to the priest/ 5 ) c r where the transferor is the shebait to another 
member of his family, but merely for the purpose of carrying on the wor¬ 
ship/ 6 ) And as between the rival family claimants it has been frequently 
conceded, upon what must be admitted to be a cogent reasoning, that if a 
worshipper in the exercise of the liberty allowed to him, pays a sum of 
money as fees to an individual, so as to show that it was intended for the 
individual, no claim to participation can be made by the other members 
though they may be joint-heirs in the family priesthood; but, if, on the 
other hand, the fees be paid to a person as a member of the collective body 
6f which he is a unit, the claim to a share therein is admissible and should 
be disposed of in accordance with the rules regulating the division of other 
property/ 7 ) And the courts will also give effect to private agreements 
between the several priests binding them to divide their earnings/ 8 ) A 
priestly partnership bound by a contract, express or implied, giving the 
members a certain share in a joint income, would again let in the sam * right 
which may be enforced like any other right to secular property/ 9 ). Where 
estates or emoluments are attached to a hereditary office, such as Joshipan 
in Berar, and represent the remuneration to be enjoyed by the office-holder 
for the time, they are inseparable from such office. If an alienation is made, 
it could onlv hold good during the transferor’s incumbency in office/ 10 ) 

235. Tn cases in which the law prohibits alienation, it also protects a 
person in possession. An intruder may thus he sued for disturbance and 
for consequential damages/ 11 ) or a person in possession may obtain a 
declaration of his right to officiate as a priest and receive offerings/ 12 ) 


(1) S'riman v. Krudna, 1 M. H. C. R., 
301 (307, 308).' 

(2) Ramaswamy v. Venkata, 9 M. 1 . A., 
344. 

(3) Gopi Nath v. Jhandu, 4 A. L. J., 712 ; 
Punch*i v. Bindeshari, 43 C., 28. 

(4) Sitarambhat v. Sitaram , 6 B. H. C. R , 
260. 

(5) Mancharam v. Pranshankar, 6 B. 
298 ; Baroda Outran Du't v. Hernia fa, 13 C. 
W. N., 242. 

(6) Khetter Chunder Ghose v. Hari Da*, 
17 C. 557 ; Baroda Charan Dutt v. Hemlata, 
13 C. W. N., 242. 

< 7) J ° wahir v - Bhagu, (1857) C. S. D. A., 

302; Ram Ruttun v. Gori, (1872) P. R„ 

No. 38; Gobund v. Sadda, (1877) P. R., 

No. 7, F. B.; Doorga v. Budri, 6 N. W. P. 

H. C.-R., 189 (an award as to the shares 

of the partners legally enforceable); Krish - 


nasami v. ■K-ri*hnama i 5 M. 313. 

(8) Becharam v. Thakoormonee, 8 B. L. 
R., 53, note ; Mugjoo v. Ram Dual, 8 B. L. 
R., 50. 

(9) Cf. Mugjoo v. Ram Dual, 8 B. L. R-. 
50 (57). 

(10) Raja Ram v. Woman, 5 N.L.R., 16 
(16). 

(11) Vithal v. Anant, 11 B.H.C.R., 6; 
Chinna v. Tegarai, 1 M. 168 ; Kamdlam v. 
Sadagopa, ib., 356 ; Krishnama v. Krish- 
nasami, 2 M. 62, P. C., but no suit will lie 
where the claim is confined to rights >n 
religious ceremonies without a claim to 
any office or emolument ; Subbaraya v. 
Vedantachariar, 28 M. 23. 

(12) Limba v. Rama, 13 B. 348 ; Kali v. 
Gouri, 17 C. 906; distinguishing Narayan 
v. Krishnajx 10 ‘ B. 233; Dinonaih v. 
Pratap Chandra, 27 C. 30. 
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partition H) J ld °‘ ' S pr0pert y and h « s to be accounted for on 

ilSppiSHSi 

the Sh ":r od nction P T? £ ht * bj'putheris that 

assjs ."Ci’d tz? s* :r - **, *“ ss 

right is not one which is to be enforced , y orl . gln an<l n »turo, the 
cious power of vindictiveness In it ere * v as . an ing trument of capri- 
transient right and bein ‘ ^7 C °T ptl0n and “»*««> it is a 

»>e made the subject of alienation ‘‘^nvTt V* pr ?’ em P top ' jt cannot 

emptor to bargain with it is tnLp'n * ^ J- °^ teni P t * on the Part of the pre- 

of which the pre-enTptor comnlains in ? ? nclusiveI >’ that the injury 
and that the claim is not dictated hv 8 enforce Pre-emption is unreal, 
right has been e^ablished bt a den et / ">»Hve.."(») But where the 

tlion he no objection to its mortgage m LSfTiT o' 51 ' 6 , ShouId 
possession from the vendee (?) 8 Tt.u V f h " s actuaI1 >' obtained 

decree for pre-emption and ! e th^n t ,n7 " , p "- emptor h " d obtained a 

decree to a stranger it wa^Lld that the • r '' C ' 1 the ,5« , ' ,ert » ,,n<l n<)t 

execution of the decree but which gnpc pol *ld not sue or take out 

might still executed*) ' h °" evPr ' the original decree-holder 

able 23 But^‘=^-^tr ^ n* r r* rule 

grant but also to the aftenWdrcumTtwCre a V ‘°/ he dppd ° f 
aibly made by the grantor, but in reality it was „ „ rant b/th O™* °' ten ‘ 
on the motion of the grantor it w«c uu n i g . r . ant • th( ‘ Government 
permanent grant.W Maintenance mw. B d t 7 iat . must ' be treated as a 


(1) Venkatrnynm v. Shriniva*. 7 M. H. 

210 ; ; Pajf l of Cher ^ v. a/^v. ib.. 
(IB ^g /ra ,n Mancha ram v. Pranshanker, 

„,,[V Mahanini Shibeauree Debi v. Mot hr a- 
'in, 13 M. I. A., 270. 

I>'varil U l b ,T aya r- Ch * lU >ppa, 4 M. 315; 
irkamith v. Jannabee, 4 W. R 70 • 

r^ r V ' f 7 "'"’*"™. I? B. 271. ’ 

in 5 A ' 180 : explained 

Jaf^lL ' V cl W bnr Ali - 24 A - 1 10 (126) ; 
mi2 (lo48). 13 Bo f- R- 

, ,, i ftajjo v. Lalman, 5 A. 180 11881 - 
Mowed in Bjw v . Akbar ™ t'f ) • 


(0) We/a Tiihi v Alchn-r ai • 

(126' ar ^ 24 A. Ilf) 

^« 4 erA«j: 

no authority fop holding th*! ^ Case 13 

be aSigned.f Pre * emp ' 

(21?), p?? 1 V - Parth ™«r°dhi, 26 M. 202 
(10) Anund v . Ourood ^ Af r a 

Woodoyadiu 0 v. Mukoond 22 W R A 'o5‘ 

XJddoy y. Jadub, 6 C 113 . j • * f*;» 22 5 ; 
Mohan, 30 C. 20 (33) • v. 
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the family to be enjoyed by them ia lieu of money-maintenance, subject tc 
the proprietary rights of the grantor, and liis ultimate claim as reversioner 
on the extinction of the grantee’s descendants in the male line. In these 
grants the grantor remains responsible for payment of the Government 
revenue and retains his position as the recorded proprietor of the property 
assigned, but the grantee has the right to alienate the property subject only 
to the contingent interest of the grantor* 1 ) The right of a Hindu widow to 
maintenance and residence is a personal right, and is, as such, from its very 
nature untransferable,* 2 ) for the husband’s duty of maintaining his wife is 
one which he cannot owe to another.* 3 ) Even a widow’s right to mainten¬ 
ance against the heirs is incapable of assignment.* 4 ) But where in discharge 
of the obligation a maintenance grant is made to the widow, there is then 
no reason against its transferability, and indeed there is a good reason for 
allowing it. For the transferee of property is per se armed with the power 
of alienation at his pleasure, and the reason that a transfer has been made 
in discharge of an obligation can be no exception to the rule. But, of course, 
the question assumes a different aspect if the transfer is restricted by a con¬ 
dition against alienation on the part of the transferee in which case it may 
be a question as to how far the transferee is bound by the condition.' Tt 
appears to be clear that if the condition has the effect of absolutely restrain¬ 
ing alienation, it would be void as opposed to the provisions of section 10.* 5 > 
A maintenance grant has been held to be exempt from attachment at 
Allahabad * 6 > but the contrary has been affirmed in the Central Provinces.*?) 
In a Bombay Cnse.W where only the usufruct of certain land was assigned 
o a Hindu widow for her maintenance, it being expressly stipulated that 
the land was not to be in any way alienated, the attachment of the latter 
in execution of a money-decree against the widow was set aside, but this 
decision is an authority for no more than the obvious proposition that the 
7 ed,tor ^uld not legally attach what did not belong to his judgment-debtor. 
Tn a case, but not of a Hindu widow, the sale by the widow of her monthly 
allowance was upheld by the Privy Council,W but no objection as to its 
inalienability was taken or discussed at any stage of the suit <w> A Maho- 

If'w l )0ss< : ssl0n " f immoveable property of her deceased husband 
in lieu of her dower has only a hen on the property to secure payment of 
the dower debt. She has no transferable interest therein («) P J 


C_ 

(1) Enmesh var Singh v. Jibendar Singh. 
32 C. (583 ; Eamarhandra v. M uflesh war 
Singh. 10 C. W. N.. 978. 

(2) Vyvastlm Darpan, 1059, Bhyrub 
Chunder v. Nubo Chunder, 5 W. R,, ill ; 
Nanak Charul v. Kishnn Chnnrt. 1 P. L. R.’ 
209, and see cases post ; Torn Sundari v. 
Snrada Charan, 12 C. L. .T.. 14G (152); 
Salakshi v. Lakshmayee. 4 M. L. T., 485. 

(3) Narbada v. Mahndeo, 5 B. 99 (103. 
104). 

(4) Bhyrub Chunder v. Nida Chunder. 5 
W. R., Ill; Narbada v. Mahndeo, 5 B. 
99 (104). 

v - Baji Eao, 14 C. P. L. R., 

114 (116). 

(0) Gut ah Knar v. Bansidhar, 15 A. 317 ; 
?*o A ‘- Bnt } sidhar v. Gulab Kuar, 16 A. 
443 ; in which, however, the judgment was 


confirmed on the sole ground that no appeel 
lay. but it was thrown out that the ores- 
tion ns to the liability of the grant to at¬ 
tachment was one “ of importance re¬ 
quiring careful consideration.” ib., p. 449. 

(7) Singai v. Baji Eao. 14 C. P. L. R., 
114(117). 

(8) Diwali v. Apaji, 10 B. 342 ; ex¬ 
plained in Golak Nath v. Mathura Nath, 20 
C. 273 ; Singai v. Baji Eao, 14 C. P. L. R-. 
114 . 

(9) Harris v. Broron, 28 C. 621 (636), P.C. 

(10) Ib., pp. 633, 636. 

(11) Mt. Bebee Bachun v. Shaikh Hamid, 
14 M. I. A., 377 ; Hadi Ali v. Akbar Ali, 
20 A. 262 ; Muzaffar Ali v. Parbali, 29 A. 
640 (646). O. A. Parbati v. Muzaffar Ali, 
34 A. 289 (293), P. C. 
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But since the right to future maintenance is neither property nor even 

an interest therein, the Act neither deals with such right nor does this clause 
-interdict its transfer. (*) 

238. The law applicable to personal and service grants has been already 

Limits ol discussed (§ § 231—237). It would suffice here only to 

-inalienability, mention that future rents and profits payable to a Ghatwal 

cannot be sequestered in execution of a decree against him, 
but a receiver may he appointed to receive them and to pav them over to 
the decree-holder in satisfaction of his decreed and from which it follows 
that a voluntary alienation by a Ghatwal of his future rents and profits is 
•equally prohibited; the reason being that if the Ghatwal’s future income is 
assigned away in anticipation, he would not be in a position to pay the 

■ChlT 0 i f ( S h °,T k ! a !f ’ and t0 P erform ‘he duty which devolves upon him as 
jhatwaU But there could be no similar objection to the assignment of 

teTatt^h T Tf* ": hlch , have “heady accrued due, and which mav both 
foot uv, transferred The case of vatandars stands upon a similar 

of l in.!' 1 , S ? • * haS been , heM m Mn<1ras ‘hat, the enfranchisement or grant 
-< eed in respect of personal inams does not in any way affect the ritfht 

Widow'7 Te ltk ‘ d ther l t0 m ,) Hence the inam was 'co^rred on fh! 
so as to he fme ^‘ 0U t), • m “ t C0 , uld " 0t constit,lte her absolute property 

to the i„nL th t rlghts of the rever sioner.< 5 ) ,' u 

by them in lieu "of Ztf"* ° f ** h ° 1,!er ° f "" im P artiblp ** and en eyed 
grants'mav tv! r ma , m , tena L nc e are not necessarily inalienable. Indeed such 

fo ht ultimate Caim as ‘° ** night of the grantor and 

ants in the male line TO The rS n° nCr ' t” ei . t1 " ctlon of the grantee’s descend- 
being of anTmoarUhle estet E npn f^ "'7^ o{ the °' vner for ‘he time 

h° y bXr^d’r ■ ii 2 “n^rr ^s 

But a^imnartibte t t Ve t r 1 'l 6 pro P ert -'' if !t had not been impartible TO 

for the P 7Zent of the 6 f ‘^ C ° a 1?°" 7 fr ° m his fathcr is assets 

Purposes Ci mav he ^ .contracted for immoral or illegal 

debts.t 8 ) ’ 7 b attaobpd a “d s °ld >n execution of a decree for such 

ability IS not necessarily an incident of an impartitde 'estete 
jiPparttbihty to be inferred from inalienability. The incidents of im^ r 
bility or inalienabi lity may be either the creatures of law, or they “ay "be 

(8) Rnmeshwnr Singh v. JiUndar, 32 C 

uli " V - M <“l*shwar, 33 o' 

Jh.8 , Oom.h Duu v. Mahenhumr, 0 M. I A ., 

<7 ) Samu.j Kuari v . Dmr ■ A 
t • L.; Sri Raja Rao Venkata v Th 0 r> , 
Ward*, 22 M. 383. P. C. Verm 9 ™ ° ° f 
Errappa, 29 M. 484 ( 489 ) ‘ l T ) V rl v. 

vZ I'ZZ V V A .«- 4 M. 1 1>. C„ 
mSariai ft «« W 

C.; I enbit/t (Sri Rain nJlX ** P. 

Ward*. 22 M. 383, \\ Tara K C ° Urt r f 
Chabusbtun, 42 O., 1179 ( i’l ?j a p K “ rnarf v. 


(1) Rani Annapurni v. Swaminathan, 
•6 I- C., 439. 

( 2 ) Udoy Kumnri v. Hari Ram, 28 C. 
483 (485). 

(3) Udoy Kumari v. Hari Ram, 28 C. 
483(485) ; following Rajkuihwar v. Runsi- 

23 C. 873 ; Haridxvt v. Baro<la Kishore, 
27 C. 38. To the same effect Kustoora v. 
Henoderam, 4 W. R. (Mis.), 5, but see Bally 
Dobey v. Oanei, 9 C. 388 ; distinguished in 
Raj Kwhtoar v. Bunsidhar, 23 C. 873 (875). 

(4) Cherukuri v. Mantravatti, 2 M. H. O. 
R., 327 ; Vangala v. Vangala, 28 M. 13. 

(0) Vangala v. Vangala, 28 M. 13. 
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acquired by custom. In determining whether any propOrty is alienable 
regard must be had to the terms of the grant embodied in a sanad or formal 
document. If it is unconditional the property would be alienable though 
the grant may have been made for political consideration, t 1 ) But an im¬ 
partible Raj, which is inalienable by custom, may be alienated for legal 
necessity; and the successor to the Raj bv right of survivorship is, under the 
Mitakshara law, liable for the debts proved to have been contracted for legal 
necessity.( 2 ) The fact that an estate is impartible does not prevent the 
holder for the time being from making grants of the land in perpetuity.( 3 > 
But in the case of a religious endowment its trustees cannot, except on 
special grounds, create a perpetual tenure binding on his successors in 
office.< 4 > The person entitled to succeed to an impartible estate is not h 
co-parcener or joint tenant with the de facia holder for the time being, for 
there is no unity of possession, of enjoyment, or of interest.( 5 > But the rule 
of succession is not thereby altered, but rather follows that applicable to 
partible estates. The rule of succession is an anomalous rule in the sense 
that it is not supported by any existing right, which the law can regard as 
a natural, reasonable, and sufficient foundation for it. It is a survival, 
a superstructure of which the foundation has perished in the course of ages. 

, • sta “ ds n ?' v onlv because is buttressed by a series of decisions 

of the Privy Council, and underpinned perhaps by considerations based on 
the expediency of preserving an estate in the nature of a Raj in the hands 

™ ther . than a womar V and perhaps also by that conservative 
adherence to custom which is nowhere stronger than in matters relating to' 
succession and inheritance. ”(&> g 

240. A saranjam or jagir is prima facie a grant of the royal share of the 
revenue only, and not of the soil, for life, only resumable at the pleasure 
of Government, and it is ordinarily both impartible and inalienable. But 
it may be expressed to confer an absolute estate, and the meaning and effect 

obiect fh gathe !T fr ° m th ° surr0un( h’ n g circumstances and the 

are sways tx 

on the eniov^ent nf f /° m ™‘ at,n £ subordinate interest not operating 

able estT^av i j ^ Th( \ holder of impartible and an inalien- 

his zemindari. and these - 0 * vi,I ^ es COra P rised in 

bile public offices and pensions are untransferable on the ground 

Personal rights, P UD,,C policy, personal rights are not transferable because 

be imnartprl f a nr ^ ln J . e nature of option or privileges which cannot 

t to anv ri * ht of P^Ption which cannot be 

tinnsferred to any one except th e owner of the property affected thereby. 


fl) Kaniz Fatima v. Sabina, 25 I. C. 
120 * 

2**®* V - Ra ^»nath, 32 C. 158. 

(3) Naratn v. Lokenath, 7 C. 461. 

(4) Narasimha v. Gopala, 28 M. 391 ; 
Mayandx v. Chokalingam, 27 M. 295 ; 
Vxdyapuma v. Vidyanidhi, ib., 435. 

(6) Jogendro v. Nityanand, 18 C. 151 P.C. 
(6) Kalahari (Raja of) v. Achigadu, 30 M. 


454. ' 

(7) RamJcrishnarao v. Nanarao, 5 Bom. 
L. R., 983. 

(8) Datlagiri, v. Dattatraya, 27 B. 363 
(368) following President etc., of the College 
of St. Mary Magdalen v. The Attorney 
General, 6 H. L. C.. 189 ; Robett v. The South- 
Eastern Ry. Co., 9 Q. B. D., 424. 
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“ right Uf —‘O’ on breach of 

Of re-entry but cannot transfer that rigl'l'iSf'' lCtf ^ ^ 
license to enter and take possession ,»f fe , ,f ‘ , the same reason , a 

also an inam is unassignable ( 2 > g ° U< S C,mnot K> signed/ 1 ) and so 

242 # Mere Right to cup _ r n»i 1 

* 2 ts.-ci.-fi t—r “V”& B j 

-y?. sr, 

claim or to take legal proceedings aa.,in f means to make, a legal 

sarily imply institution of a suit bv^neans'of P< T n * 1 , (, °° S not noces * 
jo m the Code of Civil Procedure* It V.th ^ *• P f. lnt s . ucl1 as ,s referred 
legal proceedings in matters of any kiud.w"' "" Ptlle takin " of iin . v 

CodeW* wMch ^ &> W uf the Civi * Procedure 

thatT XhTmC" U,,d “ r r ,ieh !t h ““ beheld 

But the right to claim sneoifie n . .f . ” appeal, is not transferable. O') 
land is, being property, held under the 'Code to be tr ’' ,n " fGr 

disannexed from property oTudbrV^t nght !° sm * as such . cannot be 
the subject of ^ sepa?at? contract Th T'^ Hn . incideut so as to be 
annexed to the ownership of nronertv 1 i nglt °f s uit is a personal right 
even where the property c,l 1 nn ° fc * severed from it. And 

as in the case of a personal wrona ti» * * ft ^ ut oldv the right of action, 
must be enforced if at all bv the le n f>ht cannot be transferred but 
means by itself and imnlicsthif H ? *< wron Z ed -. The word “mere “ 

subject of transfer other than the rish^tn R .(® ree acqi,lr . es n P Interest in the 
property claimed of which it m* v 8 h n'"e as an ostensible owner of the 

word m afn te nance! nS jt being 3 To ° r * « 

gambhng m litigation which had been the tendency 1 Tefore Specu ! at . ,ve 

These statutes, "ong-nilly" X SSSL 
^nothe, but T may grant^a^ let tor' of attorney 

ram! 38 B. 13*9^*”* ” v ' *>**"- 

v - VenuqopttUt, 45 M. 
ggg’ distinguishing Latlikar v. Wagle f, B., 

***) Transfer of Property Amend- 

Act (II of 1900). 

481 Prouer v - Edmond*, \ G. & C.. Ex., 

(6) Vajeram v. Purshotumdu*, 7 Bom 


L. P.. 138 (141). 

r ..' a) i^ ct Y of ,908 ’ S - 206 (e) Code of 
( iv»1 Procedure J882 (Act XIV of 18821 f 

V ’ I , i ip Z P Z 0 ‘" bv - D '°Naramn 1\V R 

' L R = »a g \lZ*i 

9 c «M m v - w »««- 
u' C. R u\ a P " kash v *'<*» «». 

( 0 ) 10 Rpp., 48r». 
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sue for it and realize it, or I may grant the writing itself to 
another, and he may cancel it or give it to the obligor.’’t 1 2 ) The reason 
given being that the obligation imposed on a man by his contract, was to 
perform what he had undertaken with or for the benefit of the person with, 
whom he had contracted, and no other, and that the right to sue and the 
liability for damages for a wrong were personal to the injured party and 
wrong-doer respectively. (2 > But the original rigor of this ancient view of 
contract could not but pass away and as commerce increased, the assign¬ 
ment of choses in aciion became as much an object of solicitude on the- 
part of the courts of equity as the assignment of a chose in possession 
had previously been of the courts of law.( 3 > And now since the passing of 
the Judicature Act. 1873,< 4 > choses in action are legally assignable, and 
the assignee is competent to sue in his own name without incurring the- 
taint of maintenance. And this is also the law of India as will be seen. 
hereafter,C 5 > and according to which all choses in action are assignable, 
subject only to the exceptions mentioned in this section. 


244. The object of this clause is to prevent the abuse resulting from 
trafficking in litigation and speculation. “ The real test,” says Sargent,. 
C. J., ” in cases of this nature is whether the transaction was a bona fide 
purchase of the matter in dispute or one for the purpose of maintaining or 
proceeding with litigation and where such is the case, Courts of law and 
equity will treat the transaction as an infringement of the law against 
champerty and maintenance, and as having neither validity between the 
parties thereto, nor conferring any right of action against third persons. ”( 6 >' 
So if an assignment is made with a view to litigation which would not 
have been otherwise embarked upon, it cannot be sued uponJ 7 ) Similarly 
the Courts have declined to enforce an assignment of a right to sue for 
compensation for the wrongful attachment of moveable property in execution 
of a decree,< 8 > or of a claim for mesne profits* 9 ) being in the nature of a 
suit for recovery of damages (§ 249). The Judges in the last-named case- 
have held that the term “ harm illegally caused ” should not be restricted 
to apply only to a personal harm or injury. 


245. This clause was, as stated before, held to forbid agreements of 
champertous character. But, in a number of cases,< 10 > it has been held 


(1) Vin. Abr. Assignment (B)(D). Brosle. 
Chose in action ; Co.. Litt., 265o. 

(2) Will’s P. P. (15th ed.). 29. 30. Harv. 
Law Rev. iii, 337, 339 ; cf. Bhekare Singh v. 
Mubossein, 1 Hay., 482 : Qopala Iyer v. 
Ramasami, 6 I. C., 290 ; AH Muhammad v. 
S. C. Chunder, 36 C. 345 (351). 

(3) Add. Contd. p. 75, Co. Litt. 2326, n. 
1 ; Tyson v. Jackson, 30 Beav.; 384 ; Hare 
v. London and N. TP. Ri/. Co., Johns., 722. 

(4) S. 25 (6). 

(5) See Ch. VIII. 

(6) Oohuldas v. Lakshmidas, 3 B. 402 ; 
James v. Kerr, Ch. D., 449. 

(7) Moreshivar v. Kushaba, 2 B. 248 ; 
Tara Soondaree v. Collector of Mymensingh, 
13 B. L. R., 495 ; Tarachand v. Sukhlal, 
12 B. 554. 

(8) Pragi Lai v. Fatehchand, 5 A. 207. 

(9) Durga Chandra Roy v. Koilash 

Cliandra Roy, 2 C. W. N., p. 43 ; Pragi Lai 


v. Fatehchand, 5 A. 207; Shyamchand 
Kundu v. The Land Mortgage Bank of 
India, 9 C. 695. 

(10) Chunni Kuar v. Rup Singh, 11 A. 
57 ; Husein Bux v. Rahmat Husein, 11 A. 
128; Loke Indar Singh v. Rup Singh, 
11 A. 118 ; Lai Achal Ram v. Raja Kazim 
Husain, 27 A. 271 (P. C.) ; Ram Coomar v. 
Chunder Canto, 2 C. 233 (P. C. ); Raghunath 
v. Nilkanth, 20 C. 843 (P. C.); Debi Dyal v. 
Dhan Pertap, 31 C. 433, reversed O. A. on 
a different point Bhagwab Dayal v. Debt 
Dayal, 35 C. 420 (426) (P. C.); Gtawmn 
Ramdhan v. Gossain Dolmir, 14 C. W. N., 
191 ; Ahmedbhoy Hubibhoy v. Vulleebhoy 
Casseembhoy, 8 B. 323; Ram Kumar 
Coondoo v. Chunder Canto Mukerji, 2C. 233 
(P. C.) ; Mayor of Lyons v. East Indta 
Company, 1 M. I. A., 17 ; Fischer v. Komala+ 
8 M. I. A., 170. 
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tolndia Eng JW ln "', a g ,,inst ^amperty and maintenance is not applicable 
to indni But such agreements when unconscionable, extortionate or 

inequitable should not receive effect. In agreements of this kind then the 

questions are, whether the agreement is extortionate and unconscionable 

so as to be inequitable against the borrower, or whether the agreenumt has 

■been made not with the bona fide object of assisting a claiif beloved to 

ohii f an f of obtaining reasonable compensation therefor, but for improper 

, th f, f ,urpose of gambling in litigation, or for injuring othm 

leases effect h to P ublic 1" either of these 

cases effect is not to be given to the agreement.0) So on a similar 
not” given 'effect to*® aSsiRnment mada » view to litigation was 


is th™ 1 2 3 4 * 6 'th, M nO tenaDCe , aDd Champert y—’‘ lie foundation of this clause 
• then the rule against maintenance, which, sav Lord Coke “ sumifWh 

the Xturb^nef Up ’ ° r u P hoId «ng of a quarrel or side, to 

calls it - an hl ? drance of common right/’(3) Similarly Blackstone 

hv o ffi cious intermeddling m a suit which no way belongs to one 

or defend T®/ “T/ 8 eitber P a ''?. v "i th mone > otherwise to prosecute 
com//* in , And 80 Chancellor Kent says that it is “ a principle 

shouM b P ‘° ; he l a "'r/ f /' ^'-governed countries that no encouragement 

rights if- ! / t0 lltl ff atlon *>y the introduction of parties to enforce those 
ghts which others are not disposed to enforce. ”( 5 > But there mav be cafes 

Ids fu/righT T'' n f"7 l,y l>< * in,Prestwl tn :lssist !inother in' enforcing 
a brother'/ tb ' V ,Ster for e a f rvant .’ or 11 servant for a master, an heir! 

rielits of son ' ln ' la w- » brother-in-law, a fellow-commoner defending 

money toTnT' * bmdl ° rd def ? ndin S his tenant, a rich man giving 

o m t y i e° i P man , 0Ut 0f ohar,t y to maintain a right which he would 

thetfdnt “ ' eS< f a " d similar oases tbe transaction does not bear 

a n a c t ,” 1 ™'" tena " ce - ™ «« these eases the interest spoken of is 
an actual valuable interest in the result of the suit itself, either present 

CMtagfuit, or future, or the interest which consanguinity or affinity to 

connection ZfZ/ 0 th f- m “ wbo aid * ‘ ha -temst arising feom'the 

connection of the parties e.g., master and servant, or that which charity 

and compassion give a man in behalf of a poor man who, but for the aid 
?LT " ch . he )P er ' “ uld not assert liis rights, or would be oppressed and 
wof/lT m h ‘ S endea 7 0ur ‘c maintain tl.em.W All these considerations 
would, however, scarcely arise in a transfer within the contemplation of 
the clause which, irrespective of the intention actuating the transfer 
makes all transfers of a mere right to litigate void. Such a rfeht should 

with! i ng “-! d f I° m * hC t r anR f er of P r °P ert .v which cannot be eot at 
without suit. ns. for example, the transfer of property by a vendor who had 

previously conveyed the same property bv a deed voidable in law (?) ' d 


(1) Raja Mohkan Singh v. Raja Pup 
Sirujh, 15 A. 352 (P. C.). 

(2) Gokuldas v. Lukhmidas , 3 B. 402. 

(3) Co. Litt., 3686. 

(4) 4 Black, Comm., 134. 

(6) Cited by Lord Coleridge, C. J., in 
Bradlaugh v. Neivdegate, 17 Q. B. D., 1 (6). 

(6) Wallis v. Duke of Portland, 3 Ves., 

•494 -.Bradlaugh v. Neivdegate, 11 Q. B. D 


1 (11) ; Huntley v. Huntley , L. R 8 O R 
112; Prosser v. Edmonds '\ Y . & C 481 
Shackell v. Rosier, 2 Bing N C •' noj. * 
“ v. Watoon, 8 M. t /j & 

(S12 MS) J - m v - »"'«». ™4 

337 ?) D{ckinson v ‘ Harrell, L. R„ l Rq., 
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247. ; >v6\v as a transfer made-in violation of the provisions of this 

Parol evidence. would be opposed to public policy, there can be no 

... , doubt but that extrinsic parol evidence would be admis¬ 

sible to show the true nature of the transaction as, for example, to show 
that a transfer of property was in effect no more than a transfer of a right 
to sue and thereby invalidated the whole document. Damages for 

personal injuries as for defamation, trespass, and the like are personal to the 
party aggrieved and cannot, be transferred. 


248. What amounts to a bare right to sue. —In order to distinguish 

the* case m Which law recognizes the policy of permitting the transfer of 
he right of suit from those which it prohibits, the principle underlying the 
legislation will have to be clearly grasped. In the first place, it is to be 
observed that though the clause is-inspired by the same principle which 
underlies the law against maintenance and champerty/ 1 ) neither in this 
clause nor anywhere else in the Act is the English law against maintenance 
and champerty as such re-enacted, though in some cases(2> decided before 
the present enactment the transaction was viewed from that standpoint. 

un n # m ;; re . recent ct ^ es li has b een definitely laid down that it would be 
wholly fallacious to view such transactions from the standpoint of English 

l ™:>. i a P C M offence rtt common law to buy or sell any 

doubtful title to lands known to be disputed, to the intent that the buver 

may carry on the suit which the seller does not think it worth his while 

to do, and on that consideration sells his pretensions at an under-value. 

It is immaterial whether the title so sold be a good or a bad one, or whether 

the seller were in possession or not, unless his possession were lawful and 

uncontested. All these practices tend to oppression by giving opportunities 

to rich men to purchase the disputed titles of others, to the Ireat Grievance 

of the adverse parties who may often be unable or discouraged to defend 

heir titles against such powerful persons, which perhaps they may success- 

full.' enough maintain agamst their proper adversaries/ 4 ) But in this 

country a transfer made for that purpose or having that effect would not 

be necessarily void As their Lordships of the Privy Council observed: 

A fan agreement to supply funds to carry on a suit in consideration of 
having a share of the property, if recovered, ought not to be regarded as 
being per »e opposed to public policy. Indeed, cases mav be easilv sup¬ 
posed in which it would be in furtherance of right and justice, and necessarv 
to resist oppression, that a suitor who had a just title to property, and no 
means except the property itself, should be assisted in this manner. But 
agreements of this kind ought to be carefully watched, and when found 
to be extortionate and unconscionable so as to be inequitable against the 
party or to be made not with the bona fide object of assisting a claim 


(1) “ Maintenance ” is the prosecution 
of a suit of another in which one is in 
nowise interested. “ Champerty ” is the 
maintenance of a suit for a share of the 
proceeds. The law will be found exhaus¬ 
tively explained by Chitty, J., in Only v. 
Churchill , 40 Oh. D., 481 (488. 489). 

,rru\ Fi9her V - K(nnnla * 8 M. I. A., J 70. 
(1 he law of the two countries is analogous), 
see the question discussed in Gokuldas v. 
Lakhmida 3 B. 402 (409-414) ; but more 
recently it lias been held that the law 
relating to maintenance and champerty 


as such has no application here. Ram 
Coomar v. Chunder Canto. 2 C. 233 ; 
Kunwar Ram Lai v. Nil Kanth. 20 C. 
843 (P. C.) : Bhaavab Dnyal Singh v. Debi 
Dayal . 35 C. 420 (426) (P. C.). 

(3) Ram Coomar v. Chunder Canto, 2 C. 
233 (P. C.) ; Kunwar Ram Lai v. Nil 
Kanth, 20 C. 843 (P. C.) ; Bhapwab Dayal 
Sinqh V. Debi Dayal, 35 C. 420 (426) (P. C.) ; 
Baldeo v. Harbsan, 33 A. 626. 

(4) Hawkin’s Pleas of the Crown I.v 
470. cited in Tara Sooridaree v. The Collec¬ 
tor, 13 B. L. R„ 495 (505). 
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believed to be just, and of obtaining a reasonable recompense therefor, 
hut for improper objects, as for the purpose of gambling in litigation, 
o injuring or oppressing others by abetting and encouraging unrighteous 

to them 0, ’tt) t0 be C ° ntrary to pul,lic P° licy - efFoctl ought not to be given 


or 


249. In another case their Lordships repelled the contention advanced 
efore their Board that although the English law as to maintenance and 
champerty was not, as such, applicable to India, vet on other grounds, 
what was substantially the same law was there in force. < 1 2 > In this case an 
assignment of property said to be worth three lakhs, was made bv two 
plaintiffs claiming to be the next reversioners on the death of a female 
owner for a consideration of Rs. 52,600, of which sum Rs. 600 was paid 
to the vendors, the balance being only payable in the event of the first 
piaintiff vendee's success in recovering the property by suit, and whereupon 
o h the vendor and vendees sued to recover possession of the property 
from the defendant who had purchased it from the widow. Rampini and 
Largiter, J J., threw out the suit holding that the defendant’s sale was 
supported by legal necessity, that plaintiff No. 1 having transferred his 
5*6 plaintiffs Nos. 2 and 3 the former had no locus standi and the 
atter s assignment was void being clearly an unconscionable and speculative 
agreement and one opposed to public policy as fostering and promoting 
gamhlmg m litigation. But on appeal to the Privy Council Sir Arthur 
Wilson delivering the judgment of their Lordships held that there was 
no ground for the contention that the case was to be approached from the 
standpoint of a rule analogous to the English doctrine of maintenance and 
champerty, nor was it competent to the defendant to attack the plaintiffs’ 
•assignment as un unfair and unconscionable bargain for an inadequate 
price which was a question between assignor and assignee: “ It is 

unnecessary to consider what the decision ought to have been if this had 
been a litigation between the assignors and the assignee in which the 
former sought to repudiate the assignment. In the present case the 
assignors do nothing of the kind. They maintain the transaction and ask 
that effect be given to it, and for that purpose they join as plaintiffs in 
the present action. Their Lordships are therefore of opinion that the 
•attack upon the title of the first appellant upon any such grounds as these 
indicated must fail. ”< 3 ) Their Lordships eventually decreed the claim 
subject to the plaintiffs paying to the defendant the portion of the price 
supported by legal necessity. Of course, in view of the finding that the 
title to the property in suit was either with the assignor or the assignee 
both of whom were the plaintiffs, it was not • necessary to consider the 
effect of the assignment if the assignor had not been a co-plaintiff. In 
another case where the plaintiff had been promised a share of a village 
m lieu of his services and expenses incurred by him in recovering it and 
other property for the defendant, their Lordships held that such agreements 
were not in themselves opposed to public policy “ but such documents 
should be jealously scanned and when found to be extortionate and uncon 
•ficionable, they are inequitable as against the party against whom relief 
is sought, and effect should not be given to them.” Their Lordships then 


(1) Ram Coomar v. Chutuler Canto, 2 C. 
■233 (P. C.) ; Raja Mohican Sinqh v. Raja 
Rup Singh, 15 A. 352 (357) (P. C.) 

(2) Bhagwat Dayal Singh v. Debi Dayal, 


35 O. 420 (426) (P. C.) 

./•I! Per " ,p Sin « h ’ 

31 C. 433 (439) °. A., Bhagwab Dayal v. 
Ifebt Dayal, 35 C. 420 (427), P. C. 
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passed in review the expenses incurred by the plaintiff and affirmed the- 
decree for Bs. 1,000 which the Court below had awarded him “ as compen¬ 
sation for any expenses legitimately incurred by him/’O) 

250. These cases may be then taken " to establish the following- 
Result stated. propositions: («) That they may he a valid transfer of' 

property for the purpose of financing a suit upon the 
terms that the property or the proceeds realized from the litigation shall 
be divided between the transferor and transferee irrespective of the fact 
whether or not there was any agreement for the payment of consideration 
\wn or lose; > ( b ) That in a case where both the assignor and assignee- 
support the assignment it is not competent to a stranger to plead its 
invalidity upon any of the grounds upon which the assignor could have- 
successfully impeached his assignment, (c) That the fact that the assign¬ 
ment is in favour of an officious intermeddler, and is made with the 
immediate object of instituting the suit which but for that assistance 
would never have been instituted are all directly immaterial and insufficient 
to invalidate the transfer but they are nevertheless indirectly material' 
inasmuch as they have a distinct bearing upon the points relevant in such 

? re T ( 7 th . at the ,nter meddling was in the nature of 
. mbling (^) or intended to injure or oppress one’s adversary (c) or that 

the transfer was intended to encourage an unrighteous suit so as to be- 

contrary to public policy. It is to be regretted that the Indian rule does 

no condemn maintenance and champerty as such, against which provision 

!, found to exist in the lands of all civilized countries (§ 246); and' 

the JJic uS °/ 7 th -f r f U e> which curiously was not even referred to in 
th( cases last cited, if it marks a departure from the standard law on the 

. object does not go much beyond the provisions of Section 23 of the 
Indian Contract Act<3> in that it sanctions all transfers not shown to he¬ 
lmed untary or oppressive But the real test in cases of this nature should 
jo whether the transaction was a bona fide purchase of the matter in 
dispute or one for the purpose of maintaining or proceeding with litigation, 
and where such is the case the courts should treat the transaction as 

X-ht nftf nn K tween th ® P arfcies hereto, nor conferring any 

" gamst . f thlrd persons/ 2 3 4 ) The prohibition is directed against 

tion - i- nhcnl Sl ” ?’ an i :in . v transfer which encourages such spccula- 

chnrrrimr Vhp U * ° K 1* ru ^ e does not prevent persons from 

prosecuting 1 ^./^ b ^ eCt ma ^ ter ° ^ 8uit ’ in ° rder to obtain the means of 

251. Nor does it extend to the assignment of a chose in action if it 
Chose in action. !!*? L an £ substantial interest beyond a mere right to 

,• If \V P , ,, it is in dealing with the transfer of 

an actionable claim that the question often assumes the greatest promin¬ 
ence, for strictly speaking such a transfer falls within the mischief of the 
rule inasmuch as an actionable claim is not a corporeal thing which may 
change hands by delivery, but being a right to the performance of a duty 
by another person, a means of enforcing an obligation imposed on another 
to make reparation for a breach of contract or a wrong, it is as such 


(1) Raghunath v. Nil Kanth. 23 C. 843 
(847). P. C. 

(2) Baldeo Bahai v. Harbans, 30 A. 626 
(628). 

(3) Act IX of 1872. 

(4) Golculdas v. Lakhmidas, 3 B. 402 • 
James v. Kerr, 40 Ch. D., 449. 


(•*>) Anderson v. Radcliffe , 29 L. J., (Q.B.),. 
12 ; Scott v. Miller , 28 L. J., Ch., 684 ; 
Bhacwah Dyal (Rajah Rai) v. Debi Dayal.. 
12 C. W. > T . 303. P. C., 36 C. 420, P. C. 

(6) Prosser v. Edmonds, 1 Y. and C.„ 
499. 
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incapable of assignment, for the duty of one to a specific person can never 
be transferred. . To make an assignment of a chose in action is therefore 
really to substitute a new duty to the assignee for the duty originally 
incurred.* 1 ) And so, originally choses in action were untransferable, and 
it is only by slow degrees that their assignability became recognized. 
Before their direct assignment, the same result could however be achieved 
by novation of the contract by a triangular agreement to which the debtor 
was a party/ 2 ) or by means of the power, of attorney which enabled the 
assignee to sue in the name of the assignor for his own purpose/ 3 ) Its 
direct transfer was only recognized by the rules of modern equity formulated 
in the seventeenth century/ 4 ) When the ecclesiastical chancellor was 
replaced by a lawyer/ 5 ) he at first allowed the assignee to sue in the 
assignor’s name, the latter being, if necessary, restrained from obstructing 
the exercise of this right.* 6 ) The growth of commerce, however, led to 
further changes in the law which may be now regarded as the present 
stage in its history. 

252. I ^caving aside for the present the subject of choses in action 
(1) Eight of ac- which will have to be more fully dealt with later on/ 7 ) 
lion in tort un- it may be here stated that the cases falling within the 
assignable. prohibition are mainly those arising out of tort, although 

some obligations ex-eontractu are also unassignable. Of these the former 
are wholly transferable, while the latter are for the most part transferable 
except where they offend against the rules already discussed. To this 
class belong claims for mesne profits* 8 ) and damages* 9 * whether arising 
out of breach of contract* 10 ) or negligence/ 11 ) So the right to sue for 
damages caused to another on account of fraud of the person sued against 
is not enforceable in law. “ I do not hesitate to say,” says Turner, L. J., 
“ that in my opinion, the right to complain of a fraud is not a marketable 
commodity, and that if it appears that an agreement for purchase has 
been entered into for the purpose of acquiring such a right, the purchaser 
cannot call upon this Court to enforce specific performance of 
the agreement. Such a transaction, if not in strictness amount¬ 
ing to maintenance , savours of it too much for this Court to give 
its aid to enforce the agreements.”* 12 ) Thus it has been held that the 
right to sue for compensation for the wrongful attachment of moveable 
property in execution of a decree/ 13 ) or for mesne profits* 14 ) which is no 
more than a right to sue for damages* 15 ) are untransferable. It has been 


(1) Ames, 3 Harvard Law Review, 337 
339, et seq. 

(2) Novation may take place thus : A 
originally agreed to pay money to B. Then 
with the consent of B, A agrees to pay the 
same money to C, or whore a duty of A to 
B is by consent of all parties replaced by a 
duty of C to B. (For ancient Law, see 
Gains II, S. 38 ; III., Ss. 176, 177. Inst., 
Til, 29, S. 3 Braction fo. 101 (a). 

(3) This method seems to have been in 
vogue from very early times. It was 
known in A. D. 1309. Ames, Harvard 
Law Review III, 340, note, 2 Pollock 
and Maitland’s Hist. Eng. Law., 223-225. 

(4) Fry v. Porter, 1 M. 307. 

(6) Sec. 3, Black Comm., 53 ; Will’s R. P. 
(18th ed ), 161. 

(6) Hammond v. Messenger . 9 Sim., 327 


(332) ; Mangles v. Dixon, 3 H. L. C., 702 
(726). 

(7) Chap. VTTT. 

(8) Narai/r<> v. Kishrn 2 Pat. L.R., 306 ; 
(1924) 551 ; Nam’” v . K'sh n D-’tf , 3 Pat. 
575. Kocharla v. Pillala 38M.. 308; Abu 
Mahomed v. S. C. Chundcr, 36 C., 345 ; 

(9) Hari Chand v. Nemchand, 47 B., 
719 and uses cited nov/. 

(10) Varahaswami v. Ramchandra, 38. 

(11) Tb. 

(12) Pragilal v. Futehchand, 5 A. 207. 

(13) De Hoghton v. Money, L. R., 2 Ch., 
164 (169). 

(14) Pragilal v. Fatehchand, 5 A. 207. 

(15) Shyam Chand v. The Land Mortgage 
Bank, 9 C. 695 ; Durgachandra v. Koylash, 
2 C. W. N.. 43. 
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said that a right of action for wrongfully withholding goods, where the. 

measure of damages in England is, as a rule, the value of the goods may 

be lawfully assigned overi 1 2 3 ) but the authority cited for the statements 

does not support it, and it is submitted that the case is no exception to 

the general principle before enunciated.S An assignment to a person 

after contract of the right to recover damages falls into the same 

category.< 4 * > Similarly, the right of action for assault or trespass, wrongful 

conversion or injuries to the person and reputation are from their very 

nature incapable of assignment. And the law is the same whether the 

tort complained of relate to moveable or immoveable property. But in 

England an exception is made in the case of an assignment of a right of 

action in tort to a solicitor, provided it is not absolute but is only by way 

* mortgage or security for the loan. But having regard to the provisions 

of Section 136 it may he gravelv doubted if the exception would hold good 
in this country. 


253. The transfer of a right of action in tort may, however, take place 

Assignment bv ^ the effect of a contract of insurance, by which the 

subrogation. * insurer who has paid for the total or partial destruction of 

the insured goods is subrogated to all the rights of the 
insured, and can maintain a suit for damages against- the author of the loss 
even though the payment made may not have been within the terms of the 
policy.(5) But the insurer must sue in the name of the insured unless the 
right to sue has been properly assigned to him.< 6 > 


The objection to an assignment of a right to sue for tort ceases as soon 
as a decree is obtained upon the right. It is then a judgment-debt< 7 ) and 
not an actionable claim and is undoubtedly assignable.< 8 > 

254. On a similar principle it has been laid down that a contract based 
Personal Con- on personal considerations is not assignable without the 
tracts. consent of the debtor or the other party to the contract O) 


(1) Wills, P. P. (15th ed.), 149. 

(2) Cohen v. Mitchell, 25 Q. B. D., 262. 
A careful perusal of tliis case would show 
that the point was nowhere raised nor was 
it decided by Lord Esher, M. R., Fry. L. J., 
and Lopes, L. J.; the sole point raised and 
decided there being that transactions en¬ 
tered into with an undischarged bankrupt 
binds the trustee as against a bona fide 
transferee for value, the notice of bank¬ 
ruptcy being immaterial. The bankrupt 
in the case had no doubt assigned away 
his right of action for wrongful conver¬ 
sion, but the validity of the assignment was 
not questioned. 

(3) Simpson v. Lamb, 7 E. & B., 84 ; 
Anderson v. Radcliffe, E. B. & E., 806. 

(4) Torlcington v. Magee, '1902 , 2 K. 

B., 427. 

(6) Randal v. Cochran, 1 Ves. S., 98 ; Ma¬ 
son v. Sainsbury, 3 Doug., 61 (64) ; Simpson 
v. Thomson, 3 App. Cas., 279 ; Castellain v. 

Preston, 11 Q. B. D., 380. Per Lord Hob- 
house in King v. Victoria Insurance Co., 

[1896 - ), A. C., 260 ; who said : “ But it is 
claimed as a matter of positive law that. 


in order to sue for damage done to insured 
goods insurers must show that if they 
had disputed their liability the claim of 
the insured must have been made good 
against them. If that be good law, the 
consequence would be that insurers could 
never admit a claim on which dispute might 
be raised except at the risk of finding 
themselves involved in the very dispute 
they have tried to avoid, by persons who 
have no interest in that dispute, but who 
are sued as being the authors of the loss. 
The proposition is, as their Lordships 
believe, as novel as it is startling ”— ib. 
p. 255. * 

( r ) King v. Victoria Insurance Co. [1896], 

A. C., 250 (256). 

(*) 3 Black Comm., 436, 438. 

(8) Oholam Mohamed v. Indra Chand 7 

B. L. R., 318. 

(9) Namasivaya v. Kadir, 17 M. 168* 

Farrcm v. Wilson, L. R., 4 C. P., 746 

Humble v. Hunter, 12 Q. B., 310 ; Arkansas 

T> alI Vl^ 0 c' Belden Mining Co., 127 U. S. 
K.. 3/9, followed. 
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Such contracts as those between master and servant, principal and agent, are 
naturally unassignable.! 1 ) On the same principle a legal practitioner cannot 
sell his briefs.! 2 3 4 ) 

255. Contracts can be said in strictness to be assignable only in the 

sense that the benefit of all that remains to be done under 

(2) Personal con- it can be assigned without the consent of the person on 

ua ’ whose part there remains something to be done. Where 
therefore, there are mutual obligations still to be enforced 

and the whole consideration has not been executed, there can be no assign, 
ment in ihe sense of discharging the original contract and creating privity or 
quasi-privity with a substituted person.^ When contracts involving per¬ 
sonal obligations in the contractor are said not to be assignable; uha 
meant is, not that contracts involving obligations special and personal ca 
be assigned in the full sense of shifting the burden of the obligation on to a 
substituted contractor any more than where it is special and personal, but 
that in the first case the assignor may rely upon the act of another ns 

performance bv himself, whereas in the second case he cannot. So when¬ 

ever the consideration has been executed and nothing more remains but tc 
enforce the obligation against the party who has received the consideration, 
the right to enforce it can be assigned and can be put in suit by the assignee 
in his own name after notice.! 41 But the assignment to ji person of the 
right to recover damages for breach of a contract is invalid inasmuch as 
such an assignment amounts to merely a right to sue which it is the policy of 
the law to discourage.! 5 ) But if in such a case an assignment is made before 
the breach occurs then it would not be open to the same objection, though 
the assignee may have expected the breach and recovery 7 of no more than 
damages. The reason is that in the one case what is sold is the benefit of 
a contract, while in the other the property sold is “ n mere right to sue ” 
for damages for its breach which this clause condemns. While personal 
contracts are, as such unassignable, there is nothing in the nature of an 
executory contract so as to render it unassignable.! 6 ) But even an executory 
. contract may be unassignable if it is of a personal nature or confers an 
obligation which from its nature cannot be transferred. Thus where a 
stipulation in the sale-deed conferred the right of pre-emption on a person 
if he could raise the price before a certain date “ without obtaining from 
others, and by your own earnings,” it was held that the contract being 
personal was incapable of assignment.! 7 ) 


256. 1 Of the rights ex-contractu it may be generally premised that only 
money or property which is specified or capable of being specified is assign¬ 
able^ Thus while future debts due to an individual may be assigned a 


(1) Farrow v. Wilson, L. R., 4 C. P., 744 
(747). 

(2) Birju Rai v. Muhammad, (1899), A. 
W. N., 18 . 

(3) Tod v. Lakhmidas, 16 B., 441 

(448, 449) ; Nathu v. Hansraj, 9 B. L. R., 
114; Jaffer v. Meher AH v. Budge Budge 
Jute, Mills, 33 C., 702. 

(4) Tolhurst v. Associated Portland 

Cement Manufa turers. Ltd., [19021, 2 K. 

B., 660 ; O. A.. (1902) A. C., 414 ; Whileleu 

v. Hilt, [1916] 2 K. B. 808, (1918). But 


we Aemp v. aaerselman [1906], 2 K. B., 

v. Magee [19021, 2 K. B., 

C 34 T Cd , V - ?• Chvn ^, 36 
mnof 7 m r ; Iyer v - 

(1909) 7 M. L. T.. 220 ; 6 I. C 290 
^6) Jiwan v. Haji Oosman, 5 Bom.’ L. R., 

R (7 in^ n^^har \ 16 M. L. J. 

PerJZ: m'TZ ‘X V - ™ 
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right arising out of a promise to lend money where no fund is specified from 
which the loan is to be made, cannot be assigned/ 1 ) Similarly a right to 
take accounts* 2 ) or enforce any other right which would only give rise to a 
suit for unliquidated damages is not assignable, and hence an agreement 
for personal services or indeed any agreement of a personal character are 
unassignable.* 3 ) Thus formerly in common law where B being employed by 
A to transport goods for him to a foreign market delegated the entire employ 
ment to C who having performed all the terms of the original contract sued 
for the stipulated remuneration, but he was non-suited on the ground that 
there was no privity between the two parties.* 4 ) Similarly if an order given 
to a tradesman for the supply of goods was executed by another by the 
authority of the former, he was taken to have executed it as the agent of 
the former and was precluded from himself suing for them unless he had 
at the time given notice to the consumer that he was supplying them, in 
which case their acceptance would be treated ns originating a new contract.* 5 ) 
The harshness of these rules was greatly relieved by equity which regarded 
all contracts as assignable. But even in equity personal contracts cannot 
be transferred. For if one engages a celebrated singer to sing or a painter 
to paint, or a sculptor to execute some work ol art, it is obvious that* the 


contract cannot be assigned. So if a lawyer has been entrusted with' a brief 
he could not transfer it.* 6 ) The right of occupying a house at* a certain rent 
is, however, not a personal right and may be assigned.* 7 ) But where the 
contract is expressly or impliedly made unassignable, it cannot then be 
assigned. Such would be the contract for pre-emption if the pre-emptor 
could raise the stipulated purchase-money out of his own earnings.* 8 ) 
Similarly a contract by which a person bound himself to purchase goods of 
a specified quality from another undertaking not to purchase them from any 
other merchant for a certain time is a contract of a personal nature the 
benefit of which could not be claimed by the purchaser’s assignee * 9 10 11 ) A 
contract which is made to secure some future benefit on a future day for 
a consideration which is not completely executed, but involves the perfor¬ 
mance of some continuing duty, the assignment is allowed but subject to 
fhe performance of the required duty by the assignor. The assignee may 
then lose the fruits of the assignment, not only if the duty remain un¬ 
performed, but also if the assignor become bankrupt and his trustee in 
bankruptcy adopt and carry out the contract.OO) 0 n the other hand when 
there is no outstanding duty, a contract to transfer property ns for example 

confer o 8 n“the n 17 ‘ 1,SpOS ‘ t!o ? > »»«* * cannot be assigned so as to 

confer on the assignee any right on the strength of which he miVht obtain 

o/eo^ds the rulTin tV trans + ferr ?\ ( " ) As re ^ ards rmrchase and sale 
such a eontraef V 1 "* 18 the samc = namely, that the benefit of 

such a contract may be assigned if the benefit is not coupled with a liability. 


(1) Tnilby v. Official Receiver, 13 Ann 
Ca*.. 523. 

(2) Prohalad v. Bi/nva.s Nath, 40 C 
L. ,T., 70 : 82 T. C.. 411. 

m$,°TLr2i T ° wer ****** <*>-• 

147 4) Schvnalin 0 v - Thomlinson, 6 Taunt, 

(5) Boulton v. Jones, 2 H. & N., 564, 27 

t ' t -r/ X ‘ H 7 : Har ^rnan v.- Booth, 32 
L. J., Ex., 105. 


(61 Biriu v. Muhammad, (1890), A* 
w. NT.. 18. 

(7) Bamzani v. Wazir, (1887), A. W. 
N.. 60. 

(8) Uthandi v. Baqhavachari, 29 M. 
307. 

(0) Kemp v. Baerselman . ri0061, 2K. 
B., 604. 

(10) Wilmot v. Alton, T18971, 1 Q. B., 17. 

(11) Prag Dot v. Chote Singh, 0 O. C., 
55. 
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and the nature of the contract has not been affected by personal considera¬ 
tions. W When it is said that the benefit of a contract may be assigned what 
is meant is that the rights acquired under the contract may be assigned if 
their enjoyment is not subject to the burden of a duty or a liability, in 
which case the rights cannot be severed from the burden, and as the latter 

•cannot as of right be transferred, so cannot also be the rights so connected 
with it. 


257. But as before remarked, where there is no outstanding duty a 
■contract* is, subject to the above restrictions, assignable/ 1 2 ) An assignment 
of a decree subject to a condition that the consideration should be paid if 
~the assignee succeeded in recovering it from the judgment-debtor was upheld 
as not amounting to a traffic in litigation/ 3 ) Decrees as such are properties 
ana are therefore both liable to attachment and sale/ 4 ) And the Code of 
Civil Procedure recognizes the assignment of the subject-matter of the suit 
hy leave of the Court*. ( 5 6 ) 


258. The right of suit for damages for breach of contract is a mere 

right to sue and is consequently unassignable^) it being 
Damage lor hnmaterial that the damages were ascertained. Such is 
hreachof contract. said to he the right of the landlord to sue his tenant holding 

over after expiry of the term, since it is not a claim based 
on contract, express or implied, and is one sounding in damages due to the 
•owner by a person in possession without rightful claim to remain in such 
possession/ 7 ) In one case one A had lent his cart, bullocks and some clothes 
to B for use at a marriage. B executed a letter of acknowledgment in which 
he promised to return the articles received or pay their price. A assigned 
this letter, but on being sued the court* threw out the suit holding that the 
price B had agreed to pay was only recoverable by way of damages the right 
to recover which was clearly unassignable/ 8 ) The right to sue an agent for 
account and his liability to pay such sum as might be found - due is similarly 
not assignable/ 9 ) 

259. But, of course, in all such cases the claim becomes assignable 

as soon as it is decreer/ 10 ) even though the decree be 

•become " 1 Stable, merely declaratory of the right and direct account,<>» So 

& where the agent is liable to account, the principal was held 


(1) Jaffer Meher AH v. The Budge Budge 
Jute Mills Co., Ltd., 33 C. 702, followed 
in Nathu v. Hansraj, 9 Bom. L. R., 114. 

(2) Tolhurat v. Associated Portland Ce¬ 
ment dc Co., Ltd. [1902], 2 K. B., 060; 
O. A., [1903] A. C., 414. 

(3) Onanasamhanda v. Vein Pandaram, 
4 C. W. N., 329 P. C.; Rajah Varmah 
v. Ravi Varmah, 12 M. 483. 

(4) Copal Nana Shet v. Johan Mai, 

16 B. 522; Delhi and London Bank v. 
Pertap Singh, 28 A. 771 F. B.; Oayadin 
v. Syed Munlaz, 10 O. C. 136. 

(6) O. 22, r. 10, (Act V of 1908). 

(6) Clegg v. Bromley, (1912) 3 K. B., 

474; Jewan Ram v. Ratan Charul 26 
-C. W. N. 285 ; 70 I. C., 498 ; Abu Mahomed 

v. S. C. Chunder, 36 C. 346 ; followed in 

Hira Chand v. Nemchand, 47 B., 719; 
■Jangli Mai v. Pioneer Flour Mills, (1914), 


P. R., 106 ; 27 I. C., 115 ; Oopala v. Rama- 
svmmy, 22 M. L. J., 207 ; 10 1. C., 320 ; 
Shahrukh v. Sheo Prasad. 4 O. L. J., 
425 ; 41 I. C. 435 ; Jai Chand v. Narain 
Das, 86 I. C., 960. But the right vests 
m the Official Receiver on the obligee’s 
insolvency. Motharam v. Pahlajraji (1926) 
Sindh 159. 

(7) Qovindaswami v. Ramaswami, 30 
M. L. J., 492 ; 34 I. C., 6; overruling 
O. A. 18 M. L. J., 483 ; 31 I. C. 604. 

(8) Nakhela v. Kokaya (1923) N. 67. 

(9) Khetlra Mohan v. Biswanath. 51 
C. 972. 

(10) Prasanna Kumar v. Asutosh, 18 
C. W. N., 450; 20 I. C., 685. 

(11) Venkataram v. Ramaswami, 44 M 
539; Prasanna Kumar v. Asutosh, 18 
C. W. N. 450 ; 20 I. C., 685 ; Hari Prasad 
v. Kado, 1 P. L. J., 427 ; 37 I. C. 998. 
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entitled to assign his right to bring him to account.( l > A fortiori a 
right to contribution^ 2 ) or a right to rent when due( 3 > or when 
assigned with the land upon which it is due< 4 > or a right to reconveyance of 
property* 5 ) or a right to conveyance or damages in the alternative* 6 ) are all 
more than a right to sue but are actionable claims and assignable. There 
is some conflict as to whether on sale of a village with' the right to recover 
damages already due the assignee becomes entitled to their recovery.* 7 > It 
is apprehended that such transfer is not the transfer of a mere right to sue. 
and is, therefore, not obnoxious to the rule. So while a right to sue for 
account is not assignable, there is nothing to prevent the assignment of a 

share in a partnership, though the only incident of that right be to sue for 
account. (®) 


260. - Public Office and Salaries. —The rule here enacted is grounded 
Clause (f). ° n P°hcy, since a person is appointed to fill a public 

°.^ Cl ‘ on the ground of confidence reposed in him and in 
his personal capacity and which therefore cannot be transferred to another 
by him without reference to the superior authority responsible for his ap¬ 
pointment. This clause, of course, does not invalidate exchanges customary 
in certain departments of Government, which though transfers are made 
between two officers equally qualified and eligible and which are permitted 
^ Y r , th v su P^ nor authority who controls their employment. Such transfers 

° f t r natu . re of ” tr, Partite arrangement which is indistinguishable 
from the ordinary transfers made in the usual course of official lffe The 

a^Trom’tt f" 

of a temple,(12) and’»,fm*i offiL”(S) o • ° r Arehilka . (11> ■ nd J)hnr mV rta 

same category.(”> The subiect ha- , Serv,ce vnt « n lands also full into the 

which reference must be ™ . L " _?° r f full >' denlt "ith before, to 

reterenee must be made for more particular information f$ 207) The 

diichar *°J of U tl eh r ^" n "ation paid to them for the efficient 

h n • f U f " ,lotte<1 dl,tles inf] inasmuch as they are payable and paid 

•disbursement^ Indeed 6 ^ assi ^ ned “"«y before their actual 

disbursement. Indeed, before actual payment the salary of a public officer 

observed*in'a^uise^ ' “"““f eVen sue for its recovery P and as was 

tue for catnot be attached* a d™ 61, r rU ' e thnt 8 debt "^ieb a'debtor cannot 
sue for cannot be attached, and as far as we are able to ascertain, the pay 


(1) Churamoni v. Rajendra, 42 I. C. 
fC). 390 : Ramiah v. Rukmani, 24 M T. 
J.. 313 ; 18 I. C.. 138. 

(2) Ranuiswami v. Deivasigamani, 43 

M. L. J., 129; (1922). M. 397. 

(3) Chidambaram v. Doraiswam \ 31 

T. C. (M). 473. 

(4) Kowtha v. Yarudala, 16 M. L. W 
837; (1923) M. 177. 

( n XT N ?™ fnnf,her -> i v - PannugatUi, (1921) 
M. W. N.. 619. 

T W)Y enkatPsxvara v - Parnan, 19 M. L. 
J., 329 ; 33 I. C. 696 ; Akhtar Beg v. Hag 
Nawaz, (1924) L.. 709. ^ q 

(? ii. Th ^ y iiT° recoverable. Girdhari Lai 
A Ahmed, 23 O. C. 384; 60 I. C.. 690- 


Bharat Singh v. Bindha Charan . 6 O. 
L. J. 398 ; 47 I. C. 634 ; Srinath v. Kan - 
ha,,/a Lai, 75 I. C. (N). 817 ; contra Lakh - 
pat v. Tikaram, 47 I. C. (N), 158 ; Chooni 
Lai v. Nani Singh. (1924> N. 284. 

(8) Vishin I)as v. Thakar Das (1925) 
Sindh 18 ; 80 I. C.. 642. 

(9) Keyaka v. Yaddatil. 3 M. H. C. 
R.. 380. 

(10) Wahid v. Ashruff, 8 C. 732. (734)^ 
J) Narasimma v. Anantha, 4 M. 391. 

0 ( 12 ) Subbarayudu v. Kotayya. 51 M. 

(13) Rangasami v. Ranga, 16 M. 146. 

(14) Radhabai v. Ramchand, 9 B. 198- 
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of nn officer does not become his property until it actually reaches his hands. 
He is not in a position to maintain any action or suit for its recovery .... 
until it can be established that the pay is a debt or property of .... it 
cannot be attached. *’< l > 

261. The clause interdicts the assignment of a public office and the 
salary of a public officer—terms which have been nowhere defined in the 
Act. The term “ public officer ” is defined in the Code of Civil Procedure* 2 3 ) 
and which again is an adaptation of the definition .of “ public servant ” as 
given in section 21 of the Indian Penal Code.* 3) It is possible that every 
public servant is not necessarily a public officer for the term “ officer 
means “ some person employed to exercise to some extent and in certain 
circumstances, a delegated function of Government. He is either armed 
with some authority or representative character, or his duties are immediately 
auxiliary to those of some person who is so armed ’ ** 4 ) but the narrower 
definition of the term “ public officer ” which finds place in the Code of 
Civil Procedure should be a fair index of what is meant by that expression 
here. The word “ salary ” primarily means the recompense or consideration 
■stipulated to be paid to a person periodically for services, and it may be 
doubted whether it is intended to include other sums such as travelling and 
cartage allowances paid to public officers in excess of their fixed stipends. 
In this respect the Code of Civil Procedure is more explicit* 5 6 * ) and which 
confirms the belief that the clause is restricted merely to a salary' as such. 


262. The question whether the salary of a public officer due for past 

services is a “ debt ” liable to transfer is one the answer 
Before or after to w hich much depends upon whether it is an ‘V actionable 
it^has become pay- claim ” ,• e u claim “ which the Civil Courts recognize as 

6 ‘ affording grounds for relief.” It has been so held in a 

casern in which however the wider rule of English law was followed, but 
whatever may have been the law anterior to the present enactment, the 
effect of the present clause is clearly to prohibit the transfer of all sums due 
or to become due on account of salary before they are actually paid out to 


the recipient. 

,263 Religious Offlce—The clause prohibits the transfer of a 
“ public office " which might include a religious office as we But whether 
it does so or not. it is not as a rule transferable to a stranger,^ though, when¬ 
ever it is heritable, it may be transferred to a member of the family 
standing in the line of succession and free from objections relating to the 
capacity of a particular individual to perform the worship and discharge 
other necessary functions connected with it.* 8 > This is the general rule but 
religious institutions follow their established usages; and instances are not 
wanting when their transfer within limits is permitted.. Generally speaking. 


(1) Bansi Lall v. Mercer, 7 N. W. P. 
H. C. R., 331. 

(2) S. 2 (17), Act V. of 1908. 

(3) For the meaning of which, see 1 
Cour’s Penal Law, 114-142. 

(4) Reg. v. Ramajirav, 12 B. H. C. R., 

1 ; Nazamuddin v. Queen Empress, 28 
C. 344(346). 

(6) S. 60 (i), Civil Procedure Code, 

<Act V of 1908). 


(6) P. rf* O. S. N. Co., v. Secretary of 
State, 5 B. H. C. R., (App.) 15 ; Hussen 
Bhamjee v. Hicks, 18 W. R., 124. 

(7) Kuppa v. Dorasami, 6 M. 76. 

(8) Mancharam v. Pranshanker, 6 B. 

298 (300) ; Rayhunath v. Purnanand, 47 
B. 529 ; Manjunath v Shankar, 39 B. 
26 ; Vasu v. Vusa. 25 T. C. (M), 685; 

Shabed Baksh v. Gulam, 22 C. W. N., 
998 ; T.C., 117. 
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it is determined by the nature of the service attached to the office and the 
eligibility of the assignee to render it. Where the office is hereditary that 
consideration is subordinated to the claim of heredity. Where the office 
involves the performance of duties purely personal its transfer is then out 
of the question. 

In any case such office cannot be the subject of a mortgage. It was 

so held in a case in which the mutawali of a shrine had attempted to raise 

money on a mortgage of his office, which the court held was opposed to 
public policy. Indeed, any other view, if possible, might place a non- 
Mahomed an in charge of office.* 1 ) 

234. Pensions. —The same policy justifies the prohibition enacted in 
Clause (g) clause which equally renders invalid any assignment 

°f all pensions whether political, civil or military. As such 
it re-enacts the following provisions of the Pensions Act* 2 >: — 

11. No pension granted or continued by Government on political considerations or 

„ .. °. n account of past services or present infirmities or as a compas- 

i-xemptlon ol sionate allowance, and no money due or to become due on account 

of such P ei »si°»> or allowance, shall be liable to seizure, 

auacnment. attachment or sequestration by process of any Court in British 

. . India, at the instance of a creditor, for anv demand against the 

pensioner, or in satisfaction of a decree or order of any such Court. 

12. All assignments, agreements orders, sales and securities of every kind made by 

Assignments, etc., entitled to any pension, pay or allowance mentioned in 

in anticipation of A’’ l “ / espect of any money not payable at or before the 

pension, to be 'r fir 8 „ivinT ’ — Unt ° f a ," y such P ension ' P a y or allowance, 

void. ^j* or K‘ vm S or assigning any future interest therein are null and 

The policy Of prohibiting the transfer of pensions is to insure its 
enjoyment by the pensioner in comfort. Being an offering made to the 

San 1 the *1 *5 KlS pa - St services ’ and being almost always less 

than the salary which the pensioner was accustomed to draw, it is con¬ 
sidered right that its enjoyment shall be assured to the recipient But 
being a limitation on the rights of the creditor, the term should be construed 

t0 -Tf de -°M ly a penodical allowance or stipend ^anted not 

services C or°^parthfuH r perqi,isite or office - but on account of past 

their families and dependents.ThU A«rifX>uld be^Tf 

account of past services or present infirmitie cons.derat.ons, or on 
allowance (5) p nvmon t, ( p en ; infirmities or as a compassionate 

gn° .m ,.„sr;a 


r- S £r be ZL r . Bak ' ,h v * Oholatn Nabi, 22 
C. W. N., 996; 47 I. C., 117. 

(2 Act XXIII of 1871. 

4 B lZ etar M ,,° f . , State v - Khemchand, 
A W N lfif xt °° bind ' H902). 

Wni; 26 A 6l^ % Naratn V - Makund 


(4) Baluant v. Secretary of State, 7 Bom' 
“T R., 497 (612); Secretary of State v' 
Kemchand, 4 B. 432; Lachmi Naratn 
v. Makund Singh, 26 A. 617; Amna 
V « Na J m '^n-nissa, 31 A. 382, (384).. 
(6) Subraya v. Velayuda, 30 M. 163. 
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services may be assigned/ 1 2 ) A bonus as well as pensions are both not 
attachable, though a bonus having been paid, may of course, lu- transferred 
like any other property. (2) 

265. It will be noted that these actions practically cover the same 
ground as the clause under notice, though the latter is somewhat narrow¬ 
ed in its effect. Both however deal with pensions of all kinds, but while 
the clause prohibits their assignment generally. Section 12 of the Pensions 
Act only prohibits their assignment before they are “ payable,'' but which 
term has been understood to mean due and demandable by the person 
entitled. It was so held in a case in which the Zamorin of (’alicut who- 
was entitled to a Political pension of Rs. 0,000 a month payable quarterly 
devised to the plaintiff whatever might be in arrears at the time of his 
death. The Zamorin died on the 0th August 1892 before the quarterly 
instalment fell due, and whereupon the plaintiff sued for its recovery, and 
it was contended for him that the term “ payable ” was wide enough to- 
include the accrual of a right to receive payment as distinct from when the 
payment was actually due, but the Court overruled the contention and held 
that the word merely referred to the time when the payment was due 
and demandable as of right. It then went on to add that even if section 12 
of the Pensions Act did not authorise that construction, the present clause 
was in point as it was more positively worded and prohibited all transfers 
of political pensions/ 3 ) The term “ pension ” is a relative term and 
while it is true that the character of non-transferability is not indelibly 
impressed upon it even after it reaches the hands of the pensioner, still 
it undoubtedly retains that character so long as it remains unpaid in the 
hands of the Government irrespective of whether the intended beneficiary 
is alive or dead/ 4 ) 

266. While both the Act as well the clause deal with only a transfer- 

inter vivos the clause has been construed to prohibit even. 
devise 3 * 61 includes a devise by a Hindu on the ground “ that as the law of 
* testamentary disposition among Hindus has been treated 

simply as a development of the law of gift inter vivos the principles apply¬ 
ing to the latter under section 6 of the Transfer of Property Act, must 
be held equally applicable to the former, that is to say, that what cannot 
be given in life, cannot be given by will.”* 5 ) 

267. Stipends and Political Pensions.—In this view it becomes 
necessary to examine with greater precision the meaning of the terms 
“ stipends ” and “ political pensions ” the transfer and devise of which is 
here prohibited. Stipends allowed to civil and military pensioners of 
Government are pensions and superannuation, compassionate or other 
allowances periodically payable on retirement from active service. But the 
term “ political pension ” is not susceptible of a similarly easy description. 
For one thing the word “ pension ” is nowhere defined, but it is undoubted¬ 
ly used in its ordinary sense, meaning a periodical allowance or stipend 
granted, not in respect of any right, privilege, perquisite, or office, . but 


(1) Grenfell v. Windsor (Dean of) 
2 Beav. 544 ; Liverpool Corporation v. 
Wright, 28 L. J. Ch., 868, Dent v. Dent 
L. R. I. P. 386, distinguished in Lucas 
v. Harris, 18 Q. B. D. 127. 

(2) Muhammed v. Carlier, M. 272 ; 

Bawandas v. Mulchand, 6 A. 173 ; see 


also Bishamber v. Naicab Imdad, 18 C. 
216 (P. C.). 

(3) Srideiri v. Krishnari, 21 M. 105(108). 

(4) Valia Tfuimburatti v. Anujani, 26- 
M. 69 (71). 

(5) Sridevi v. Krishnan, 21 M. 105- 
(108). 
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on account of past service, consideration or merits or as compensation 
to dethroned princes, their families and dependents.« A giant of money 
or land revenue as such is scarcely comprised in that term,( z > though it 
would include an annuity settled in consideration of a lump sum paid 
.down bv the pensioner. Such was the case of the descendant of the King 
of Oudh who had inherited share in the interest of the Oudh loan of 1888 
by the term of which interest at 4 per cent, was payable as pension in 
perpetuity. In 1842 the King made a further loan of 12 lakhs of rupees 
to the East India Company stipulating that the interest due thereon 
should be treated as an augmentation of the pension already secured by 
the previous loan of 1838. A creditor of a descendant of the original 
pensioner attached his share of the annuity in execution of his money 
decree and the question that their Lordships of the Privy Council had to 
decide was whether it was a “ political pension ” within the meaning of 
•section 268 of the Civil Procedure Code, 1882, so as to be exempt from 
attachment under that section, which they held it to be, overruling the 
■creditor’s contention that the arrangement of 1842 was in its nature akin 
to a deed of settlement by which the King made a provision, out of his 
private estate, in favour of members of his family who had a natural claim 
upon him for maintenance, in the following words: “ The argument ignores 
the fact that, under a despotic government like that of Oudh in 1842, there 
was really no distinction observed between State property and private 
property vested in the Sovereign, and that all the estate of which he was 
possessed passed, on his decease to his successor in the throne. ”< 3 > The 
•second contention that if it was a pension, it was not a political pension 
was held equally futile. " A pension which the Government of India has 
given a guarantee that it will pay, by a treaty obligation contracted with 
another Sovereign Power, appears to their Lordships to be, in the strictest 
sense, a political pension. The obligation to pay as well as the, actual 
payment of the pension must, in such circumstances, be ascribed to reasons 
of State policy. ” 1 2 3 (4) 5 This case is then instructive for it indicates not only 
what is a political pension but also what is not a political pension. The 
arrangement made with the King of Oudh was not unlike that which 
might be made any day with the Indian Post office which on payment of 
a certain sum of money grants an annuity, but which could not be termed 
a pension because the annuitant receives a return for his own money 
whereas the King of Oudh received an annuity in return for payment of 
what was his State property. Similarly the term “ political ” implies 
that the pension is granted for reasons of State. But a mere grant of 
land free of revenue or at a favourable rate as a reward for service is not 
a pension which implies the periodical payment of money as distinguished 
from a grant of property or money made once for all.(5) Such was the 
case where in consideration of good service rendered to Government, the 
latter granted by sanad proprietary rights in certain villages to one Ganga 
Baksh subject to the payment of land revenue. His son mortgaged one 


(1) Secretary of State v. Khemchand, 
4 B. 432 (436). 

(2) lb. 

(3) Per Lord Watson in Bi-shambar Nath 
v. Imdad Ali Khan, 18 C. 216 (222) P. C. 

(4) lb., p. 222. 

(5) Lachnxi Narain v. Makund Singh, 
■26 A. 617 (621, 622) ; Ganpat Rao v. 
Ananda Rao, 28 A. 104 ; O. A. Sardar 


Ganpat Rao v. Sardar Anand Rao, 32A. 
148, P. C.; Amna Bibi v. Najim-un-nissa, 
31 A. 382 ; Mannu Lai v. Fazal Iman, 
8 A. L. J. R., 692 ; Panchanada v. Nila 
Kanda, 7 M. 191 ; Kamar Tirumalai v. 
Bangaru, 21 M. 310 ; Subraya Mudali 
v. Velayuda, 30 M. 163 ; Baguanl v. 
Secretary of State, 29 B. 480 (493). 
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of the villages and his son thereupon sued for a declaration that the 
property being a political pension was inalienable, but the Court held that 
the grant was not a pension, much less a political pension, that it was 
merely a grant of land in consideration of good service and which was 
subject to the ordinary incident of alienability. 

268. A political pension must then be a periodical allowance granted 
on political considerations or on account of past services or present 
infirmities, or a compassionate allowance as distinguished from payments 
by Government in respect of any right, privilege, perquisite, or office. 

So the grant of a bonus or reward by Government is not a pension,G) nor 
is a fora Qaras hak which is an allowance made to garttsias to preserve 
peace of the country and to render service if required in return for the 
allowance received by them.G) Similarly the grant of an annual cash 
allowance of a certain sum of money made by Government for the expenses 
of a palanquin subsequently exchanged for a grant of main land was held 
not' to fall within the definition of a political pension< 1 2 3 4 > both because it was 
not a periodical payment and was not the grant of money or land revenue. 
Another essential of a political pension is that it must be personal, thereby 
excluding grants made for religious or other charitable purposes.< 5 ) These 
cases have been dissented from in Bombay^ 6 * * but upon a point unconnected 
with the present discussion. A political pension may assume the form 
of a jagir which is the grant of land revenue^) prima facie construed to 
be only for life, although it may possibly be granted in such terms as to 
make it hereditary ;( 8 > but it does not become hereditary if it was liable 
to resumption though in fact it was never resumed, and in such a case the 
jagirdar for the time being cannot charge the estate beyond his own 
lifetime, so that his successor takes the estate free from the burden^) or 
course if the jaqb amount to a political pension that could not be validly 
charged by the Jagirdar even for his own life. And an annuity given by 
.will stands on the same footing.< 10) 

i 269. Excepted tensions. ^ , ill ^ M 

of section 7 of the Pensions Act, which authorizes the transfer of pensions 


ed a pension by‘the Kings of Delhi as an indemnity for loss sustained by 
the resumption of lands held under sanads purporting to grant them in 
perpetuity Shortly before his death her father executed a deed of gift 
in favour of his wife, which purported to assign to her the whole pension, 
he himself being entitled only to a share of it. The plaintiff contested 
the invalidity of the gift on the ground that under the Mahomedan law it 


(1) Secretary of State v. Khemchand. 
4 B. 432 ; Subraya Mudali v. Velayuda 

30 M. 153 (154, 155). 

(2) Khasim v. Carliet, 5 M. 272. 

(3) Secretary of State v. Khemchand. 

4 B - 432. OA „ 

(4) Balvant v. Secretary of State, 29 B. 
480. 

(5) Secretary of State v. Abdul Hakim, 

2 M. 294 ; Kolandai v. Sankara, 5 M. 302; 
Subramania v. Secretary of State, 6 M. 
361; Athavulla b. Oouse , 11 M. 

Venkateswara v. Secretary of Stale, 31 M. 

12; Bahanddin v. Moli Lai, (1878) P. R. 


No. 27. 

(6) Aliya Vali v. Sayad Bava, 22 B„ 
496. following Vyankaji v. Sarja Rao, 
16 B. 537. 

(7) Muhammad Qamaruddin v. Lachmi 
Nath, (1906) P. R., No. 95. 

(8) Qulab Daft v. Collector, 3 B. 186 
(190) P. C. 

(9) lb. 

(10) Copal Lai v. Marxden, 10 C. W. N. r 
1102. 

(11) “ Special words derogate from gene* 
ral words. 
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was musha (undivided part) which was untransferable, but the Court held 
it to be transferable under section 7 of the Pensions Act and which over¬ 
rode the rule of Mahomedan law to the country.CD 

270. The provisions of these clauses are narrower than those of the 

English law, where it has been held that “ a pension for 
I,aw ° n past services may be alienated, but a pension for support- 

1 ’ ing the grantee in the performance of future duties is 

inalienable. ”( 2 > But even under the English law the pay or half-pay of a 
military-officer as also pensions given for past services,< 3 > cannot be legally 

sold A 4 ) 

271. Personal Rights.—W hile public offices and Political pensions 
are untransferable on the ground of public policy, personal rights though 
they are in the nature of rights in rem are still untransferable, because 
they are rights of a limited character. 

272. Opposed to the nature of the Interest. —This clause means that 

Clause (h) ( ). no transfer can be made of property which from its 

' character cannot be transferred, as, for example; air, 
light, water, the oceans and things which are nobody’s property (nullius 
proprietas ), and to the use of which all are equally entitled, and in this 
sense such things are often spoken of as res com mimes. As regards the 
use of water, however, it must be added that water contained in a pool 
•and tank, or a canal, may be and usually is, the subject of private owner¬ 
ship. < 5 > Thus, no one has a right to tap another’s canal and abstract the 
water therefrom for his own land, unless he has acquired that right by 
grant or prescription.^) And while a riparian proprietor may deal with a 
natural water-course as freely as with any portion of his land, he must 
not by so doing sensibly disturb the natural condition of the stream as 
it exists within the limits of other proprietors, whether above or below, 
or on the opposite side.< 7 > But the owner of an artificial water-course 
has a right to allow or deny the use of water flowing through it to other 
persons, unless they have also a clearly defined right enabling them to 
control the water and convert it to their own use—a right clearly found 
to have originated in some grant or valid contract, or immemorial user 
from which such title may be presumed.< 8 > Water may then in such 
cases be the subject of private dominion, and even interest therein may 
be created as where the right of fishery, etc., are leased out. Another 
class of things, which though, inherently capable of being made subject 
of private appropriation in their natural state, have been conventionally 
classed as res extra commercium. They are such as public and religious offices 
and things dedicated to such purposes. In this respect the rules of Hindu 
and Mahomedan lawO) agreed with that of the ancient Romans in rigidly 


('•) Sahib-un-nissa Bibi v. Hufiza Bibi. 
9 A. 213. 

(2) Dains v. Duke of Marlborough, 1 
Sw., 74 ; Dent v. Dent, 2 L. R. 1 P., 360 ; 
Ex part© Huggins, 21 Cli. D., 85. 

(3) Lucas v. Harris, 18 Q. B. D., 127 ; 
Crowe v. Price, 22 Q. B. D., 429. 

(4) Flarty v. Odium, 2 Drew., & East, 
681. 

(5) Perumal v. Ramasami, 11 M. 16. 

(6) Run Bahadur v. Poodhee Roy, (1864), 
W. R., 319. 

(7) Moorulour v. Kanhya Lai, 3 W. R., 


218, Cf. Kali Kishen v. Jodoo Lai. 5 C. 
L. R., 97, P. C.; Narayan v. Keshav, 

23 B. 506. 

(8) Jyidurjeet v. Luchmee, 14 W. R., 
349, Heeranund v. Khub-eroonissa, 15 
W. R., 516 ; Debi Pershad v. Joynath, 

24 C. 865, P. C. 

(9) See Per Westropp, C. J., in Narayan 
v. Chinfaman, 5 B. 393 (396, 397) and the 
eases there cited ; as to Mahomedan 
Law, see Shania Chum Ray v. Abdul 
Kabeer, 3 C. W. N., 158 ; Mt. Rajeshwari 
v. Mahomed Abdullah, 1 M. I. A., 422. 
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classing public trusts and property and otiices ns extra connncrcimn .( l > 
This was the common law of the country even before the present enact¬ 
ment, it being held that religious endowments in this country whether 
they be Hindu or Mahomedan were not alienable, though the annual 
revenues of such endowments, as distinguished from the corpus, might, 
for purposes essential to the temple, or other institution endowed, be 
occasionally pledged; as for example, for the proper expenses of keeping 
up the religious worship, repairing the temples or other possessions of 
the idol, defending hostile litigious attacks, and other like objects. The 
power, however, to incur such debts must be measured by the existing 
necessity for incurring them.( 2 > In this class must also be included things 
dedicated to public, charitable, or religious purposes, regalia, heirlooms, 
etc., which are on the ground of public policy inalienable.( 3 > On a similar 
principle the foreclosure or sale of a railway, canal, or other public work 
is prohibited.< 4 > 

273. No transfer for Unlawful Object or Consideration. —This clause 
* has been amended by a subsequent Act, ( 5 > with a view 

oiause (h), (II). k r j n g ft j n conformity with the scheme of the amending 

Act which was recast to amplify the law relating to choses in action. But 
the amendment has stereotyped the original defect by introducing into a 
section, designed to enumerate the objects or things which are untransfer¬ 
able, a clause which has nothing to do with the things themselves, but 
makes an excursion into the object and purpose of a transfer. As it is, 
the clause is an adaptation of section 23 (he Indian Contract Act, which 
similarly enacts as follows: — 

23. The consideration or object of an agreement is lawful, unless—it is forbidden 
What donsidera- by law; or, is of such a nature that, if permitted, it would defeat- 
tions and objects the provisions of any law; or, is fraudulent; or involves or implies 
are lawful and injury to the person or property of another; or. the Court regards 
what not. it as immoral, or opposed to public jKilicy. 

In each of these cases tlie consideration or object of an agreement is said to be 
unlawful. Every agreement of which the object or condition is unlawful is void. 


Illustrations. 


(а) A agrees to sell his house to B for 10,000 rupees. Here B's promise to pay the- 
sum of 10 000 rupees is the consideration for A's .promise to sell the house, and 4’* 
promise to’ se’l the house is the consideration for B's promise to pay the 10,000 rupees. 
These are lawful considerations. 

(б) A promises to pay B 10.000 rupees at the end of six months, if C who owes that 
sum to B, fails to pay ft, B promises to grant time to C accordingly. Here, the promise 
of each party is the consideration for the promise of the other party, and they are 
lawful considerations. 

(c) A promises, for a certain sum paid to him by B. to make good to B the value 
of his ship if it is wrecked on a certain voyage. Here A’s promise is the consideration 
for B’s payment, and B’s payment is the consideration for A’s promise, and these are 

lawful considerations. 


(1) Rajah Varmah v. KotUiyath, 7 M. 
H. C. R., 210 (218, 219). 

(2) Prosuntw Kumari v. Golabchand, 
14 B. L. R., 450 P. C., Narayan v. Chin- 

taman, 5. B. 393 (390). 

(3) Ko'war Doorganath v. Ramchander, 

2 C. 341 (347) P. C- , 

(4) S. 07 (fr) and the cases thereunder. 

In England similarly a permanent railway 


cannot be mortgaged, sold, or dealt with 
in any way —Gardner v. London Chatham, 
due,, Co., L. R., 2 Ch., 201. In re Panama, 
Ac., L. R., 5 Ch., 318 (321). 

(5) By S. 3 (ii) of Act II of 1900. 
(Transfer of Property Amendment Act) 
for the following “ (2) for an illegal pur¬ 
pose.” 
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(<i) .1 promises to maintain B’s child, and B promises to pay A 1,000 rupees yearly 
for the purpose. Here, the promise of each party is the consideration for the promise of 

the other party. They are lawful considerations. 

p) .1. B and C enter into an agreement for the division among them of gains 

acquired, or to be acquired by them by fraud The agreement is void, as its object is 

unlawful. 

(/) .4 promises to obtain for B an employment in the public service, and B promises 
to pay 1.000 rupees to .4. The agreement is void, as the consideration for it is unlawful. 

(y) .4 being agent for a landed proprietor, agrees for money, without the knowledge 
of his principal, to obtain for It a lease of land belonging to his principal. The agreement 
between .4 and B is void, as it bnplies a fraud by concealment by .4 on his principal. 

(A) .4 promises B to drop a prosecution which he has instituted against B for robbery; 
and B promises to restore the value of the things taken. The agreement is void, and its 
object is unlawful. 

.(') estate is sold for arrears of revenue under the provisions of an Act of the 
Legislature, by which trie defaulter is prohibited from purchasing the estate. B, upon 
an understanding with .4, becomes the purchaser, and agrees to convey the estate to A 
upon receiving Horn him the price which B has paid. The agreement is void, because 
it is : mmoral. 


(/) .4, who is B's mukhtar. promises to exercise his influence as such with B in 
favour of C, and (' promises to pay 1.000 rupees to .4. The agreement is void, because 
it is immoral. 

(A) .4 agrees to let her daughter to hire to B for concubinage. The agreement is 
void, because it is immoral, though the letting may not, be punishable under the Indian 
Penal Code. 

274. This clause is negative in its wording. It prohibits certain classes 

Principle of transfers, but it must not be understood to imply that 

the clause. a contract or a transfer if unobnoxious to it is necessarily 

valid, since it may be invalid under some other law. As a rule all 
transfers are legal of which specific performance is possible. This clause 
enumerates cases of transfers in which no legal right can accrue. 

275. Consideration v. Object.— The next section further amplifies thi* 
section by declaring as void the whole agreement if its consideration and 
object is even in part unlawful, and in thus laying down the law the. 
Indian Legislature has closely followed the English case in which Tindal, 
C. J., said: “ If cither part of the consideration be illegal, the whole, falls 
to the ground, for a party cannot enforce a contract, where the consideration 
is illegal either in the whole or in part.’TU But the question will have 
to be further considered by and by. Although the terms “ object " and 
“ consideration " have been coupled together without discrimination both 
in this and the Indian Contract Act, there can be no doubt, but they are 
in many cases distinguishable. The term “ object ” seems to imply the 
purpose or manifestation of intention in an overt net, as where one hires a 
house for a valuable consideration with the object of using it as a gambling 


(1) Waite v. Jones , 1 Bing.. (N. C.] 
056 ; fyound v. Grimwade, 39 Ch. D., 605 
“ Ah part of the consideration is illegal 
it follows that the whole i» bad.” Fen 
therston v. Hutchinson, 1 Co., Eliz., 199 
Waite v. Jones, 1 Bing (N. C.), 656 (662); 


Shaclcell v. Posier, 2 Bing. (N. C.), 634 ; 
cited per Stirling, J., in Lound v. Grim- 
ivade, 39 Ch. D., 605 (613), followed in 
Srtrangachariar v. Raniasami, 18 M. 189 
(191). 
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house. In this sense it has nothing to do with consideration/ 1 ) But 
both under this clause as well as under section 23 of the Indian Contract 
Act, a transfer is declared to be void; if either its object or its consideration 
or both are illegal. The Indian Contract Act enumerates several instances 
of their illegality, and these will have to be presently considered. For the 
present, it may be added that in order to render a transfer void it is by 
no means necessary that the entire consideration or object of the transfer 
should be illegal for if only a part thereof is illegal then it is sufficient to 
infect the entire transfer rendering it inoperative. A had entrusted a jewel- 
box to the safe custody of B against whom he had to institute proceedings 
for criminal breach of trust, and while they were pending he also instituted 
a suit for recovery of his jewels, after which A withdrew from the criminal 
prosecution partly because B had relinquished a debt due to him from 
A but the latter continued to persecute his suit and to which B pleaded 
his compromise as a bar. The Court however refused to entertain his. 
plea on the ground that since a part of the consideration for the compro¬ 
mise was the abandonment of the criminal proceedings, the whole of the 
agreement was void under section 23 of the Indian Contract Act/ 2 ) 


270. Transfer forbidden by Law. —The term “ law ” used in this 
connection means the substantive law, and not merely processual law, such 
as the Code of Civil Procedure.So where the judgment-creditor accepted 
a bond in satisfaction of his decree in contravention of section 2.57-A of the 
last Code of Civil Procedure since repealed, it was held that the bond was 
not void since the words “ an}' law ” occurring in section 23 of the Indian 
Contract Act refer only to some substantive law and not to an adjective law 
like the Procedue Code/ 4 ) A sold to B certain properties for Es. 300 and 
executed in his favour an unregistered sale-deed. B had no purchase- 
money at hand and so executed a registered mortgage of the self-same pro¬ 
perties in favour of A. The latter sued B on foot of his mortgage 
whereupon B contested the claim on the ground that since A had given him 
only an unregistered sale deed which in view of section 54 of the Transfer 
.of Property Act could convey nothing to B his mortgage to .1 was invalid. 
The Court found that A had put B in possession of the property which he 
had enjoyed for over twenty years and which he was not prepared to 
relinquish*. It therefore decreed the mortgage suit holding that it was not 
supported by unlawful consideration/ 5 ) It was obviously a case of absence 
of consideration rather than one of unlawful consideration, and it would 
pave been a sufficient answer to B that he had perfected his title by 
possession lasting over twelve years and which had cured his defective title 
As Hindu law is a part of the substantive law of the land applicable to 
Hindus a contract in violation of it would be void. As such a stipulation 
that on breach of a condition the marriage between husband and wife should 
be void is itself void/ 6 ) Even if the parties be Mahomedans whose personal 

(B Sir H. Cunningham confused the 
wo _ terms when he said : “ object and 
consideration are different names for the 
same thing viewed from the different 
points of view of the parties.” Con¬ 
tact Act (8th ed.) 86. This statement 

f 8 .? mee !’? e . n amen 3ed, in consequence 
of the criticism of the present writer 
followed in Jaffer Meher Ali v. The Budge - 
Hudge Jute Mills Co., 33 C. 702 (710); 


O. A.. 34 C. 280 ; to the same effect • 
Ansons Contracts (9th Ed.) 189. 

(2) Nngnjypa v. Mnu, 3 L. B. R., 42 

(3) Hukumchnnd v. Taharvrmexsa, 16 
C. 504. 

^. , t(>U50 : !\ Cha " d V ' Taharmn '‘‘°- 16 

(6) Faniridra v. Bndruddin. I C Sftl 

/rr ,r v - *'• oSS) 
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law allows a wife to purchase a divorce, an agreement to advance money to 
a married woman to enable her to procure a divorce in a Court of law and 
marry the plaintiff is void as its object is both unlawful and opposed to 
public policy.* 1 ) It is illegal to pervert the course of justice, and it is- 
consequently illegal to promise one a sum of money to give evidence whether 
true< 2 > or false.* 3 ) So is payment made to an Ameen* 4 ) of the police 
Daroga* 5 ) to make a favourable report or to give or take money to get rid 
of a criminal proceedings not compoundable under section 345 of the 
Criminal Procedure Code.* 6 ) But while all contracts intended to stifle or 
resulting in stifling prosecution are void, there is no objection to take security 
for payment of a debt even though the debt itself should have arisen out of 
a criminal offence and the creditor has threatened prosecution for that 
offence, provided that the security was not the consideration for non-prosecu¬ 
tion.* 7 ) The rule is that where the plaintiff cannot make out his case except 
through an immoral transaction to which he was a party he wall fail * 8 * * ) In 
the United and Central Provinces a proprietor of a village parting with it 

1 _l 1 ., cer ^ 11 ? cas f s l )e c° m es by force of law an occupancy' tenant* of the sir 
When it is so it would be illegal to destroy such tenancy by a previous agree 
ment for surrender made to circumvent accrual of the statutory status^) 

277. When a transfer or contract is set aside on the ground of illegality 

what is meant is that the transaction in its inception amount to or involved 

an illegality or was of such a nature that if permitted it would defeat the 

provisions of the law.*™) Ordinarily, a license for distillate J,• 

personal to the lieens.ee and it contains a clause against admitting a partner 
or subrenting his contract. As such ft r»ht , r i . , partner 

/I who sued him for accounts and B’s defence was that legall "he could'not 

tlw thJ° r WY hlS c . ontent,on was overruled apparently on the ground 

Wd th toM 

illegality of Ins own position and thus evade his liabUity t^nccountto P -1 TO 
Some reference was made to public policy but the a ? ! A V 

of Lord Davey “ that public policy is not , d ^ the W ° r , ds 

legal decision. ”( 12 ) P 1 a Slte or trustworthy ground for 

278 Transfer for Unlawful Object-Transfer made in furtherance 
ofjm unlawful object are ,p,o facto void. Thus, transfers founded on past 

(1) Mt. Rasban v. Mhd. Rubnawaz, 

(1887) P. R., No. 46. 

(2) Sashanih v. Ramasamy, 4 M. H. C. 

R., 7. 

(3) Maunq Kyauk v. Mating L a jy, /0 
4 Bur. L. T. 05; 10 I. C., 801. 

(4) Gogun Chtinder v. Jannkee, 20 W 
R., 235. 

(5) Prolini'i v. Dukhia, 18 W. R 450 

(6) S 345 Cr P. C.; Ss. 213, 214, Indian 
Penal Code; 1 Gours Penal Law §§ 1615- 

1626; Namasivaya v. Kylasa , 7 ,M. H. 

C. R., 200 ; Kandan Chetti v. Coriee 2 
^r' H o ^ 1 xl ’ - 4mir Khan v. Amir 

i U T« Q - v - B ”toki«hen, 

c ^ a 166 • Subray a v . 

Subraya, 4 H. M. C. R., 14 ; Jee'oo v. Mone - 
l 7 W. R., 54; Chetan Da* v. Hari 
Ram, 8 A. L. J. 498 ; Keshan-Lall v. Anxan 


8 

10 

15 

28 

P. 


X. 

I. 

I. 

B. 

W. 


L- R-. 97 ; Badri v. Ram Sarani 
C., 189 ; Mojebar v. Mnktashen* 
C. 25>9 ; Dnlsukhratn v. Bretton, 
3L6 ; Ganeshi v. Hassan, (1909) 
R-. No. 140. 


Ktmunoji v. Hiirjiran. 11 B. 566. 


V. 


(8) Muncha Ram v. 

32 B. 581 ; Rnjkrislo v. 

8 C. 24. 

(9) Kashi Prosad 
A. 219 F. B. 

(10) Fraser v. Hill, 

Govind v. Puchoo. 4 Bom. L. R., 948. 

(11) Gobind v. Pueheoo, 4 Bon. L. R. r 
948 ; to the same effect Gauri Shanker 
v. Mumtaz, 2 A. 411. 

(12) Janson v. Dricfontein Consolida¬ 
ted Mines Ltd., L. R. (1902) A. C., 484. 


Regina Stranger, 
Koylash, Chundcr, 

Kedar Nath, 20 

1 Mae. Q 392 ; 
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co-habitation are void/ 1 ) The sale of goods for the purpose of smuggling 
them out of British territory is void/ 2 ) But a gift, to which an immoral 
condition is attached, remains a good gift, while the condition is void/ 3 ) In 
one case the donee was allowed to retain possession of the house gifted to 
her, because she had continued in its possession for eight years/ 4 ) It is laid 
down generally that a man cannot set up an illegal or fraudulent act of his 
own, in order to avoid his own deed. If A, in order to defraud C, allows B 
to acquire the legal ownership of his property, A will not generally be aided 
by equity in undoing his own act or avoiding his own subvention/ 5 ) In one 
case where the assignor, a director of a Company obtained an assignment 
° ? er ^ a * n due *>y kb© defendant—or co-director of the same Company 

and whom the assignor wanted to be removed, on condition that the assignor 
Should pay over to the creditors whatever should be recovered, the Court 
t i a holdm n that it was not tainted with any illegality/ 6 ) 

America a contract to make compensation for services to be rendered in 

procuring evidence and securing a divorce is held to be illegal as there can 
oe no suit even on a quantum meruit W 


trans ^ er made for an unlawful object is void/ 8 ) the effect of 
w ich is, that all collateral transactions relating thereto are similarlv vitiated 

onmlf agre 1 ment to indemnif . v a publisher of libellous matter is void and 
'mdemnJff *? fo, : ced ’ (9) and mone * ^P°sited with a surety with a view to 
beenTw-k//^ ? 3 ’, ’° SS SUstained in Riving security required by law has 

from unWf/J, \° / '™orable.<io) But Property fe obtained 

the Court -k oh * e <*’ b / th f exercise of pressure or undue influence, then 

certificated J C °w °/ ^ wiH 0rder ^stitution. A mortgage by the 

mmo r"-i th 0 ut the previous sanction of the 

to liquidate ancest™f dJj" W 1 ' S V °'i even thou 8 h !t m!, . v bnve been made 
Similarly where the debts nnd save the property from sale in execution, cm 
transfer bv the ten . tr . ansfer , of ocpupnncy-land is prohibited by law. its 
of the lamllord 03) “V: 7 ' ? W0U ' <, he S ° <1ee]ared «» the instance 

mortgage his holding with " c ” ntra ' entlon of law. an oecnpancv-tenant 


lfl g> Ben Von v. Nettlefield, 3 M. & G., 

(2) Biggs v. Lawrence, 3 T. R., 454. 

1a) r aT V a ^ oop v ‘ Bila > 6 A - 313 (320). 
2A 433*™ Narain v ‘ Wilayti Begum, 

(6) InreMap’eback : Ex parte Cahlecot, 
DrovnV * ^7 150 ’ quoted with ap- 

B. at p m 7i3 A€nmm7?P ' 1 v - Putla ppn, 11 

V ; Cave r 190H 2 K. B.. 304 ; 
737. g Com f° rt v - Betls [18011, 1 Q. B.. 

(N 7 S.f a 260 rOUer V ‘ Pe ' tigrew ' 2 L - R - A. 

KmJ™ 1611 ~ V - Vinor ' Carthew. 252: 

'Oo^i 7 ’ r> K £\ 3 B - L - R (A- C.). 44 
wowmt v. Robb, 8 B. 398. 


(0) Popletf v. Stock-dale. 1 Ry. & M.. 

i ( A°\ P , afeJ T Singh v - Sanw «l Singh, 
1 A. 751. Jones v. Merionethshire &c. So - 

nety (1802) 1 Ch„ (10) 173 (182). followed 
Amjadennessa v. Rahim Buksh, 42 C 
280 (288). ’ 

(11) S. 18. Act XL of 1858. 

(12) Cheniman v. Suleran , 2 A 00* • 
following Su,ur Chunder v. Atkooimh, 

77n ar - 4 - 6 ’ D,,hee V - Subodra ' 25 W. R.. 
440 ; Many tram v. Tara Singh . 3 A. 852 • 

Ram Chunder v. Broionath, 4 C 920 

(13) Durga v. Jhinguri, 7 ' A. ' 511 • 
Jhinguri v. Durga, 7 A. 878. F B 

(14) Ram Samp v. KUhen Lai, 29 A 
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o f creditors is declared void by section 53, and a transfer made by an in 
solvent debtor which has the effect of favouring one creditor to the detriment* 
of another is declared void by the law which will also have to be elsewhere 
considered.O) A transfer made pendente life is similarly declared by 
section 52 to be destitute of legal effect. The purchase or hiring of articles- 
to be used in a brothel or by a prostitute for the purpose of display is 
absolutely void, and the price thereof cannot be recovered.< 1 2 > Indeed, no- 
distinction is made in law between an unlawful and an immoral purpose,, 
and the effect is the same whether the object be one or the other. < 3 > Indeed, 
what is immoral is generally also illegal.( 4 > And so the rent of lodgings, 
knowingly let to a prostitute is irrecoverable,< 5 6 * > the maxim being ex turpi 
causa non oritur actioS And so a mortgage made by the father of certain 
dancing girls ( tiaikins ), with the avowed object of getting his daughters 
taught singing with a view of practising prostitution would be invalid, unless 
it is shown that amongst the community of naikins, singing was not a 
necessary prehide to prostitution.Transfers opposed to public policy are 
also void. To this class belong agreements trafficking in public offices, the 
nature of which has been already explained. An agreement that if the 
plaintiff allowed the defendant to be superannuated the latter shall pay him 
an annual share of the profits of the office stands on the same footing, as 
it has the effect of deceiving the public and misapplying the pension.< 8 > A 
contract of insurance of a foreign ship or goods against British capture is 
illegal. Other contracts of a similar nature depend upon the relation of 
the British with the foreign powers. Smuggling being an offence against 
the revenues of the country is prohibited, and any contract for smugglin*- 
or having that effect is illegal.< 9 > 


Transfers placing a restriction on the ordinary rights of parties are 

generally had. unless the restriction is for their benefit. But the restriction 

then must not he indefinite and uncertain, though the benefit need not be 

mentioned in express words, if it can be otherwise shewn to be the object 

and intention of the contracting parties/™) Thus, where the vendor of a 

part of his land entered into an agreement with the purchaser that an 

adjoining plot should never be hereafter sold, but left for the common 

benefit of both parties and their successors, it was held that the agreement 

created an equity between the original parties, binding all who came into- 
possession derivately with notice of it.flD 


280 Another class of transfers indirectly dealt with in the Act is that 

Maintenance and " ™ '"f v" "' ha * ’ S k °° wn in En g lish Iaw as main- 
champerty. tenance and champerty. The Ia%v of maintenance and 

champerty is identical, and they both possess all common 


(1) S. 53. Comm. 

(2) Cannon v. Bryce, 3 B. & A., 179 ; 
Pearce v. Brookes, L. R.. 1 Ex., 213. 

(3) Per Pollock, C. B., in Pearce v. 
Brooks, L. R., 1 Ex.. 213 (218). 

(4) Raj Krislo v. Koylas, 8 C. 24. 

(6) Qaurinath v. Madhumani, 9 B. L. 
R., (A. C.), 37. 

(6) “ No suit can arise out of a foul 

cause.” And so said Narada : “And 

let the king who desires prosperity re¬ 

press sinful proceedings which are un- 


authorized by moral law.” Colebrooks* 
Dig., Vol. II, p. 301. 

(7) Khubchand v. Beram, 13 B. 150. 

(8) Parsons v. Thompson , 1 H. B).. 

322 (326). 

(9) Biggs v. Laurence, 3 T. R., 454. 

(10) McLean v. McKay, L. R., 5 P. C. 
327 (336) ; Mann v. Stephens, 15 Sim . 
377 : Patching v. Dubbins, Kay 1. 

(11) Ss. 11, 40 post (q. v.), McLean v- 
McKay, R.. 5 P. C.. 327 (336) ; follow¬ 
ing Tulk v. Moxhay, 2 Phill.. 774. 
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attributes.the only difference being that maintenance is the genus of the 
offence of which champerty is a species. Champerty,"t 1 * ) says Russell, 
'* is a species of maintenance, being a bargain with the plaintiff or defendant 
wampum partire to divide the land or other matter sued for between them, 
if they prevail at law; whereupon the champertor is to carry on the party's 
suit at his own expense. It is defined in the old books to be the unlawful 
maintenance of a suit, in consideration of some bargain to have part of the 
thing in dispute, or some profit out of it."* 2) In one sense of the word, 
according to Blackstone, the term signifies the purchasing of a suit., or right 
of suing, ‘ a practice so much abhorred by our law, that it is one main 
reason why a chose in action, or tiling of which one hath the right, but not 
the possession, is not assignable at common law; because no man should 
purchase any pretence to sue in another’s right. These pests of civil society 
that are perpetually endeavouring to disturb the repose of their neighbours 
and officiously interfering in other men’s quarrels, even at the hazard of 
their own fortunes, were severely animadverted on by the Roman law . . . 
and they were punished by the forfeiture of a third part of their goods, and 
perpetual infamy.”* 3 ) In England too, a statute* 4 ) was specifically directed 
against the offence, it being provided that no one shall sell or purchase any 
pretended right or title to land, unless the vendor lias received the profits 
thereof for one whole year before such grant, or has been in actual possessi< n 
of the land, or of the reversion or remainder, on pain that both' purchaser 
and vendor shall each forfeit such land to the king and the prosecutor.* 5 ) 
Maintenance is an officious intermeddling in a suit that no way belongs to 
°ne, by maintaining or assisting either party with money or otherwise to 
prosecute or defend it.* 6 ) The English law of maintenance and champerty 
has not been formally introduced into this country,* 7 ) but its. broad principles 


(I) From Campum partire to divide 
the land. Thus Chamnertv in French 
signifies n famibar division of profits 
bemg a part of the crop annually due to 
the landlord by bargain or custom ; 4 
Black. Comm.. 135. 

(2i On Crimes (5th Ed.), 1.. p. 356. 
-The definition is taken from 4 Black, 
Comm.. 135, and the judgment o/ TindaL 
• J” in Stanley v., Jones, 7 Bine., 377. 
cited by Chitty, J., in Coney v. Churchill, 
40 Ch. D., 481 (488. 489). 

(3) 4 Black. Comm., 135. 

. (4) 32 Hen. VIII, C., 9. 

(6) 4 Black. Comm., 135. 136; 1 Haw- 
.s Pleas of the Crown, 255, Barret ry 
w a cognate term being the offence of 
frequently exciting and stirring up suits 
®nd quarrels between His Majesty's sub¬ 
jects either at law or otherwise. This 
offence was made punishable by 12 Geo. 
I. C., 29. 1 Hawkin’s Pleas of the Crown, 

io\ 4 B ** ck \ Comm., 134. 

(6) 1 Hawkin’s Pleas of the Crown, 
249; 4 Black. Comm., 134. 

. * 1 Tarasoondaree v. Collector of Mymen • 
Singh, 13 B. L. R f 495; Mayor of L/yorxs 
v. East India Co., 1 M. I. A., 176; Ram 
'L'Oomar v. Chunder, 2 C. 233, P. C.; Ahme■*- 
Ohoj/ v. Vuleebhoy, 8 B. 332 ; Mulla Jajfarji 


v.« Jaexili, i M. H, C. R,, 128. In the follow* 
ing cases it was held that Champerty 

could not be pleaded in this country , 
Mobeni Chunder v. Ramgogcrnath . (1864); 
W. R., 63 ; Punchanun v. Dcorga , (1864)’ 
W. R., 300 ; Punch v. Kuln, 9 W. R.’ 

490 (in which law said, not “ to have 

been definitely settled so far os this court 
is concerned). Chedanibara v. Rene a, 22 
VV. R . 148 (the statute of champerty 

does not obtain in the mofussil of India.) 
Ki.shen TaiII v. Pearce, (1852), S. I). A., 
394. F. B. Champerty not per se, illegal! 
but that every such arrangement must 
stand or fall according to the peculiar 
nature of its conditions. In Creep v. 
Amirtamnyi, 4 B. L. R., (O C.), 1 ; followed 
in Biuncanuth v. Khantamani, 9 B. L. R. 
76; the principle was applied end so in 
Ramrav v. Govind, 6 B. H. C. R., (A.C.), 
63, it was conceded. In Petchakutti v. 
Kamilla, 1 M. H. C. R., 153 ; the law 
held to be inapplicable to natives of Indio, 
but court must look to the genoral prin¬ 
ciples regarding public policy. Question 
considered in Damodhar v. Kahandas 
8 B. H. C. R. (O. C.). The English law 
anplicable since there is notbine in the 
Contract law of Hindus and Mohamedang 
to affect it—(Per Holloway J., i n ) Malta 
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have been always recognized/ 1 ) and indeed, with the exception that it is not 
a punishable offence in this country, the principles applicable to the two. 
countries are somewhat, similar. As observed by Homer, J., citing a passage 
from the judgment of Knight Bruce, L. J.; “ Such an understanding, such 
an agreement . . . may or may not have amounted strictly in point of law to 
champerty or maintenance, so as to constitute a punishable offence, but must 
in my judgment be considered clearly against the policy of the law, clearly 
mischievous, clearly such as a court of equity ought to discourage and relieve 
against. ”( 2 > And the same test has been applied by the Privy Council in 
dealing with an Indian appeal, for they say: “ There must be something 
against good policy and justice, something tending to promote unnecessary 
litigation, something that, in a legal sense, is immoral, and to the constitu¬ 
tion of which a bad motive in the same sense is necessary. ”< 3 ) 


281. In England maintenance and champerty are indictable offenaes( 4 > 

. and are punishable as such( 5 > and a transaction to be void 
The rule s e . mus { f ;l |j within the purview of the statute law on the sub¬ 


ject, but in this country the same statutes being not in force as specific law 
either in the mofussil or in the presidency towns, the grounds on which con¬ 
tracts of the nature of champerty and maintenance should be held by the- 
Indian Courts to be invalid is, that they are contrary to public policy.< 6 ) The 
result of this divergence of law is that the law as administered in India is. 
more elastic than the rules which are to be gathered from the English deci¬ 
sions, and so it happens that some transactions effected under special 
circumstances albeit for the purpose of, and with a view to, litigation, 
have been upheld in this country/ 7 ) though they clearly savoured of main¬ 
tenance and champerty. But the general rule founded on the broad 
principles of equity to be observed in such transactions is to enquire whether 
the transaction is merely the acquisition of an interest in the subject of 


Jaffarji v. Jacali, 7 M. H. C, R.. 128 
(144). In Ram Coomar v. Chumir•• Kant, 
2 C. 233, P. C., O. A., from Chunder Kant 
v. Ram Coomar, 13 B. L. R., 530, held 
that the English law as to maintenance 
is not of force ns specific law in Tndia 
either in the mofussil or in the presidency 
towns, but such contracts are invalid 
being opposed to public policy. Case 
followed in Mokham Singh v. Rup Singh, 
15 A. 352, P. C.; Raghunath v. Nil Kanth, 
20 C. 843, P. C.; Achal Ram v. Kazim 
Hussain, 27 A. 271 (290) P. C.; Bhagwat 
Dayal Singh v. Dehi Dayal, 35 C. 420 
P. C. 

(1) Fisher v. Kamala Naicker, 8 M. 
I. A., 170, and cases cited supra. 

(2) Reynell v. Sprye, 1 De. M. & G., 
600 (077), cited in Rees v. De Bernardy, 
[1890] 2 Ch., 437 (440). 

(3) Fischer v. Kamala Naicker, 8 M. 
I. A., 170 (187); followed in Tarasoon- 
daree v. The Collector of Mymensingh, 

13 B. L. R., 495 (505) ; Chedarnbara v. 
Renga, 13 B. L. R., 509 P. C.: Abdool 
v. Doorga Prosad, 5 C. 4 ; Tarachand 
v. Sukhlal, 12 B. 559 : Gopal v. Gangatam, 

14 B. 92 Gurusami v. Subbar ay a, 12 M. 


118; Ramanuja v. Narayana, 18 M. 374; 
Husain v. Rahmat, 11 A. 128. 

(4) 3 Kdw., T. C.. 25; 13 Fdv\. T. O... 
49 ; 28 Edw.. I. C.. 1. Henry VIII, C, 
9 ; as to which, see 1 Hawkin’s Pleas of 
the Crown, C.. 80. S. 7 ; 1 Russ, on Crimes 
(15th Ed.). 356-359. 

(5) 2 Roll. Aler., 114; 2 Dust., 208; 1 
Russ, on Crimes (5th Ed.), 1, 359. 

(6) Fischer v. Kamala, 8 M. 1. A., 187 ; 
Chedarnbara v. Renga, 13 B. L. R., 509' 
(526), P. C.; Ram Coomar v. Chunder 
Kanta, 2 C. (233). P. C.; following on the 
applicability of English statutes to India ; 
Mayor of Lyons v. The East India Co., 

1 M. I. A.. 175 ; Mokham Singh v. Rup■ 
Singh, 15 A. 352. P. C.; Raghunath v. 
Nil Kanth, 20 C. 843, P. C.; Debi Daryal' 
v. Bhan Pertap, 31 C. 433 ; Bhagicat Dayal 
Singh v. Debi Dayal, 35 C. 420 P. C.;. 
Achal Ram v. Kazim Hussain. 27 A. 271 
(290) P. C. 

(7) Goculdas v. Lakhmidav. 3 B. 402' 
(413) ; Mokham Singh v. Rup Singh, 
15 A. 352, P. C.; Ragunath v. Nil Kanth, 
20 C. 843 P. C.; Bhagicat Dayal Singh v. 
Debi Dayal, 35 C. 420, P. C.; and cose?»- 
cited supra. 
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litigation bona fide entered into, whether it is an unfair or illegitimate trails- 

action got up for the purpose of mere spoil, or of litigation, disturbing the 

peace of families, and carried on from a corrupt and improper motive.'’W. 

—ut while in England a right of action accrues on a mere breach of the law/ 2 > 

the transaction in this country cannot be impeached on the same technical 
grounds. ( 3 > 


282. Maintenance v. Indian Rule. —What transactions then do fall 
within the rule? Before answering the question it would be well to first 
eliminate those cases which do not come within the mischief of the rule and 
are. therefore, not within its scope. It has been held from early times’that 
a man may maintain the suit of his kinsman, servant, or poor neighbour, out 
of charity and compassion with impunity/*) (§ 1 ). And a fair agreement 
to supply funds even in consideration of having a share of property if 
recovered is not per se void/ 5 ) “ But agreements of this kind ought to be 
carefully watched, and if they are found to be extortionate and unconscion- 
l' S *° 7 aS t0 be ine< l l,itable against the party, or to be made not with the 
bona /*“? ob i ect of assisting a claim believed to be just and of obtaining a 
reasonable recompense therefor, but for the improper objects or for the 
purpose of gambling in litigation or of injuring or oppressing others by abet¬ 
ting and encouraging unrighteous suits, so as to be contrary to public policy 
effect ought not to be given to them.”(*) In agreement of this kind, then! 
f\ e questions are—(l) whether the agreement is extortionate and unconscion- 
*1° a! ? to be “suitable against the borrower; or (ii) whether the agree¬ 
ment has been made not with the bona fide object of assisting a claim believed 
o be just, and of obtaining reasonable compensation therefor, but for im¬ 
proper objects as for the purpose of gambling in litigation, or of injuring 
others,, so as to be, for these reasons, contrary to public policy. In either 
these cases effect is not to be given to the agreement.< 7 > 


283. Transfers Valid and Void. —A contract by a person to 
communicate information on terms of getting a share of any property that 
may . thereby be recovered by the person to whom the information is sup¬ 
plied is so far neither champertous nor void/ 8 ) but it would so become, if 
the person supplying the information, himself recovers or joins or actively 
assists in the recovery of the property, by procuring evidence or similar 
means/ ) or if he agrees “ to use and exert his utmost influence and means 
for^ procuring such evidence as should be requisite to substantiate the 
claim ”00)—in which case the contract is void, even if the property be in the 

•win tbe trustee ’ or in C0li rt, and no hostile action is necessary to recover 
r* } But where the purchaser of a share of land joins his vendor in. a suit 


(B Chedambara v. Renga, 13 B. L. R.. 

P. C.; followed in Ram Coomar 
v. Chunder Kantn , 2 C. 233 (255), P. C. 

(2) 1 Russ, on Crimes (fith Ed.). 350. 
n Coomar v. Chunder Kanto, 

2.C. 233 (254) P. C., in which all tho pro- 
vious caw.law is reviewed. 

(4) 4, Black Comm.. 135. 

(5) NatJmo Lall v. Budree, 1 N. W. P. 
C. R., 1. 

9 ^‘ nom ' ir v. Chunder Kanlo, 

L. 233, P. C.; followod in Mokham Singh 
V. Rup Singh, 15 A. 352, P. C. 

(7) Mokham Singh v. Rup Singh, 15 A. 
7 


352, P. C.; Kunv-ar Ramlal v. Nil Kanth 
20 1. A., 112. 

(8) Spn/e v. Po ter, 7 E. & B.,'58; 
Rees v. De Bernard;/, [1800] 2 Ch., 437 
(447). • 

(0) Per Romer, J. f in Rees v. De Per . 
nardy, [18001, 2 Cli., 437 (447) ? citing . 
S<rye v. Porhr, 7 E. & B., 58; Stanley 
v. Jones. 7 Bing., 300. 

(10) Stanley v. Jones, 7 Bing., 300 • 

Hutley v. Hutley, L. R., 8 Q. n.. 112 , • 

(11) Rees v. Dj Bernady [1896], 2 Ch;, 
437# 
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to recover his own property, his action cannot then be champertous/ 1 ) So 
"here A sues in respect of his own interest for the violation of a contract 
made for him by B, as agent only, the assignment- of B’s interest in the 
agreement in order to enable A to bring his suit, is not champerty or main¬ 
tenance. (2) And where a person is himself unable to prosecute his suit, a 
contract made in good faith with him to supply him with funds to carry on 
the suit on the security of the property in dispute will be enforced/ 3 ) Such 
a contract is distinguishable from an officious intermeddling in the suits of 
another person or acts tending to prevent unnecessary litigation. Thus, 
where a Hindu widow who was ill-treated bv her husband’s surviving brother 
solicited and obtained the assistance of a stranger who helped her to leave 
the family house, and also made her certain advances to pay off her debts 
and maintain herself, and thereupon she entered into an agreement with 
him for the recovery of her share of the joint estate which he agreed to do 
upon the widow having assigned to him the whole of her expectancy on 
trust, first to repay himself the costs of the suit, secondly , to retain, by way 
of his remuneration, one-half of what might be recovered therein; and 
thirdly, to hold the residue as security for repayment with interest at 12 per 
cent, of the advances made by him. The suit having resulted in a decree 
of a lac of rupees in favour of the widow, and her reversioner having sued 
both her and the assignee for declaring the invalidity of the assignment 1 , it 
was held that it was not binding on the reversioner, except as regards the 
charge on the moiety of the estate for money advanced, and the expenses 
with interest at 12 per cent 1 / 4 ) But where a person being apprehensive of 
losing a piece of land in consequence of a litigation pending, entered into an 
agreement with another for the conduct of the suit, at his own cost stipulat¬ 
ing that on winning the suit the parties should erect a building at their joint 
expense, the rent of which should be equally enjoyed, giving the right- of 
survivorship to the other party, it was held that having regard to the sur¬ 
rounding circumstances the agreement was not- void as opposed to public 
policy/ 5 ) But apart, from the law of champerty it is obviously against public 
policy to allow a stranger to interfere in family affairs and disturb its peace 
by entering into an agreement with the real heirs, that, if he established 
their claim he should be entitled to a share of the estate/ 6 ) Thus, a Maho- 
medan speculative mukhtear would not be allowed to prosecute a suit on 
behalf of a Hindu family, even at his own cost on the understanding of being 
given a share of the estate in case he succeeded in setting aside the impro¬ 
per alienations made by their father/ 7 ) So again where a person com¬ 
promised for a small amount his claim against his debtor, on the representa¬ 
tions made bv the latter’s friends as to his straitened circumstances and where 
subsequently a stranger intervened and took the assignment of the full claim 
and sued the debtor thereon alleging that the compromise had been induced 


(1) Muniralchun v. Bhodoy, 12 W. R., 
133. 

(2) Fischer v. Kntnaht Naicker. 8 M. 
I. A., 170 : Jugmohan v. Buddun Koer, 
9 W. R. 243. 

(3) Na'hco La 1 v. Budree, 1 N. W. P. 
H. C. R., 1 ; Chunder Kant v. Ram Coomar, 
13 B. Li. R„ 530, O. A.: Ram Coomar v. 
Chunder Kanto, 2 C. 233. P. C\: Arhal 
Ram v. Kazim Hussain , 27 A. 271 (290) 
PC. 

(4) Biswanath v. Khantamani, 9 B. 


L. R... 76 ; following Gross v, Amiri am ayi, 
4 B L. R., 1, the facts of which were in 
every respect sim-lar. 

(5) Damodhar v. Kahandas. 8 H. TT. C. 
R. (O. C.), 1 ; Ramrav v. Govind, 6 B. H. 
C. R. (A. C.), 63. 

(6) Ahmed Hossein v. Ram Sarun, 13 
W. R., 426 ; Hazard v. Jadaurt, 5 A. 76 ; 
Tarachand v. Suk/a 12 B. 559. 

(71 Ahmed Hossein v. Rom Sarun, 
13 W. R , 426. 
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by misrepresentations and was invalid and that thy debtor being fully solvent 
might be ordered to pay the full claim assigned to him, it was held that the 
assignment being officious was void both on account of the law of mainten¬ 
ance as on the more elastic rules of public policy.0> But where a mortgagee 
purchased a house in respect of which a suit was pending against the vendor 
on condition that the sale-deed was to be executed on determination of the 
6uit, it was held that' the contract was in effect an absolute sale of the 
equity of redemption and that it did not savour of champerty.< 2 > And it 
may even be conceded that all speculation is not necessarily champertous, 
even though it may not much vary .in the result. 


284. A man in imminent danger of losing his property and with an 
adverse decree to appeal against, passed a bond for Its. 25,000 for the 
purpose of meeting the expenses of an appeal amounting to Bs. 3,700. 
The debtor had entered into the contract with his eyes open and on the 
advice of his legal advisers, and probably having regard to the risks of 
ms litigation he could not have raised funds on more advantageous terms. 
But still the bargain was held to be a hard and unconscionable one and in¬ 
fected by the rule under discussion: “ If the plaintiff believed the defen- 
s claim to have been a just one, or one in which there were not lorn* 
odds against his chance of success, Rs. 25,000 in the event of success for 
an advance of Rs. 3,700 could not and would not have been considered by 
him to be reasonable recompense. On the other hand, if R*s. 25,000 were 
considered to be a reasonable recompense in the event of success for an ad¬ 
vance of Rs. 3,700, it could only be on the ground *-hat the plaintiff’s claim 
was of such a highly speculative character as to make the odds long against 
ms chances of success and the transaction one of gambling in litigation. "O) 
in the result, then, a decree for the actual amount advanced with simple 
interest at 20 per cent, per annum from the date of the bond was entered in 
favour of the plaintiff. In another case arising out of the bond executed in 
favour of the same plaintiff to defray the costs of appeal to the Privy Coun¬ 
cil the same Court reiterated its views and while expressing its sympathies 
for the plaintiff, placed him on the horns of the same dilemma and eventually 
passed a decree in the same proportion.< 4 > And the same principle was 
again applied in another case decided by another Bench of the same Court, 
in which under similar circumstances the agreement was to give the creditor,' 
for defraying expenses of the litigation, half the property in suit and half 
the mesne profits in the event of success: If it was a very risky contract, 

then obviously its enforcement would be against public policy on the ground 
of its being of a speculative character. If it was not of extraordinary risk, 
then it would be inequitable to enforce the contract, as the recompense 
secured was out of ell proportion to the risk incurred. ”( 5 > 


285. But where the disproportion between the amount paid and the 
Transfe amount promised is reasonable, the Court would ordinarily 

lativebutnotvold" u P hold the transaction. Thus, land worth Rs. 100 may 

well be sold in consideration of a loan of Rs. 30.< 6 > And 
in another case the sale of fourteen-sixteenths of a claim for Rs. 13,000 sold 
for Rs. 4,000 was similarly upheld.f 7 ) In deciding the question whether a 


(J) OocvJdaa v. Lakhmidas, 3 B. 402. 

Anmedbhoy v. Vulleebhoy, 8 B. 369. 
{ ,L? hunni Kuar v - Ru P Singh, 11 A. 

(4) Loke Indar v. Rup Singh, 11 A. 


118 U25) ; Sheik Abid v. Ram Saran. 
13 W. R.. 426. * 

(5) Hu-sain v. Rahmat, 11 A. 128 (130)’ 
(0) Qurusami v. Subborai/a, 12 M 11 «’ 
(7) Abdool Iv. Doorga, 5 C. 4. 
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to recover his own property, his action cannot then be champertousA 1 ) So 
"here A sues in respect of his own interest for the violation of a contract 
made for him by B, as agent only, the assignment* of B’s interest in the 
agreement in order to enable A to bring his suit, is not champerty or main¬ 
tenance.< 2) And where a person is himself unable to prosecute his suit, a 
contract made in good faith with him to supply him with funds to carry on 
the suit on the security of the property in dispute will be enforced.< 3 > Such 
a contract is distinguishable from an officious intermeddling in the suits of 
another person or acts tending to prevent unnecessary litigation. Thus, 
where a Hindu widow who was ill-treated by her husband’s surviving brother 
solicited and obtained the assistance of a stranger who helped her to leave 
^ li ( \ * e, and also made her certain advances to pay off her debts 
and maintain herself, and thereupon she entered into an agreement with 
him for the recovery of her share of the joint estate which he agreed to do 
upon the widow having assigned to him the whole of her expectancy on 
trust, firni to repay himself the costs of the suit, secondly , to retain, by way 
of his remuneration, one-half of what might be recovered therein; and 
thirdly, to hold the residue as security for repayment with interest at 12 per 
cent, of the advances made by him. The suit having resulted in a decree 
of a lac of rupees in favour of the widow, and her reversioner having sued 
both her and the assignee for declaring the invalidity of the assignment 1 , it 
was held that it was not binding on the reversioner, except as regards the 
charge on the moiety of the estate for money advanced, and the expenses 
with interest at 12 per cent 1 .* 4 * But where a person being apprehensive of 
losing a piece of land in consequence of a litigation pending, entered into an 
agreement with another for the conduct of the suit, at his own cost stipulat¬ 
ing that on winning the suit the parties should erect a building at their joint 
expense, the rent of which should be equally enjoyed, giving the right* of 
survivorship to the other party, it was held that having regard to the sur¬ 
rounding circumstances the agreement was not* void as opposed to public 
policy. (5) But apart, from the law of champerty it is obviously against public 
policy to allow a stranger to interfere in family affairs and disturb its peace 
by entering into an agreement with the real heirs, that, if he established 
their claim he should be entitled to a share of the estate.< 6 > Thus, a Maho- 
medan speculative mukhtear would not be allowed to prosecute a suit on 
behalf of a Hindu family, even at his own cost on the understanding of being 
given a share of the estate in case he succeeded in setting aside the impro¬ 
per alienations made by their father A 7 ) So again where a person com¬ 

promised for a small amount his claim against his debtor, on the representa¬ 
tions made by the latter’s friends as to his straitened circumstances and where 
subsequently a stranger intervened and took the assignment of the full claim 
and sued the debtor thereon alleging that the compromise had been induced 


(1) Munirakhun v. Bhodov, 12 W. R., 
133. 

(2) Fischer v. Kamala Nnicker. 8 M. 
T. A., 170 : Jugmohan v. Buddun Koer, 
9 W. R. 243. 

(3) Na'hoo La ’ v. Budree, 1 N. W. P. 
H. C. R., 1 ; Chunder Kant v. Ram Coomar, 
13 B. L. R., 530. O. A.: Ram Coomar v. 
Chunder Kanto, 2 C. 233. P. f\: Achal 
Ram v. Kazim Hussain, 27 A. 271 (290) 
P C. 

(4) Biswanath v. KhaJitamani, 9 B. 


L. R... 76 ; following Cross v, Amirtamayi, 
4 B L. R., 1, the facts of which were in 
every respect similar. 

(5) Damodhar v. Kahandas, 8 H. H. C. 
R. (O. C.). 1 ; Ramrav v. Oovind, 6 B. H. 
C. R. (A. C.), 63. 

(6) Ahmed Hossein v. Ram Sarvn, 13 
W. R., 426; Hazari v. Jadaun, 5 A. 76; 
Tarachand v. Svkla’, 12 B. 559. 

(71 Ahmed Hossein v. Rom Sarun, 
13 W. R , 426. 
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by misrepresentations and was invalid and that the debtor being fully solvent 
might be ordered to pay the full claim assigned to him, it was held that the 
assignment being officious was void both on account of the law of mainten¬ 
ance, as on the more elastic rules of public policy.<D Bub where a mortgagee 
purchased a house in respect of which a suit was pending against the vendor 
on condition that the sale-deed was t-o be executed on determination of the 
suit, it was held that the contract was in effect an absolute sale of the 
equity of redemption and that it did not savour of champerty.< 2 ) And it 
ma 3 r even be conceded that all speculation is not necessarily champertous, 
even though it may not much vary .in the result. 


284. A man in imminent danger of losing his property and with an 
adverse decree to appeal against, passed a bond for Rs. 25,000 for the 
purpose of meeting the expenses of an appeal amounting to Rs. 3,700. 
The debtor had entered into the contract with his eyes open and on the 
advice of his legal advisers, and probably having regard to the risks of 
ms litigation he could not have raised funds on more advantageous terms. 
But still the bargain was held to be a hard and unconscionable one and in¬ 
fected by the rule under discussion: “ If the plaintiff believed the defen¬ 
dant s claim to have been a just one, or one in which there were not lon</ 
odds against his chance of success, Rs. 25,000 in the event of success for 
an advance of Rs. 3,700 could not and would not have been considered by 
him to be reasonable recompense. On the other hand, if Rs. 25,000 were 
considered to be a reasonable recompense in the event of success for an ad¬ 
vance of Rs. 3,700, it could only be on the ground *hat the plaintiff’s claim 
was of such a highly speculative character as to make the odds long against 
his chances of success and the transaction one of gambling in litigation. "( 3 > 
In the result, then, a decree for the actual amount advanced with simple 
interest at 20 per cent, per annum from the date of the bond was entered in 
favour of the plaintiff. In another case arising out of the bond executed in 
favour of the same plaintiff to defray the costs of appeal to the Privy Coun¬ 
cil the same Court reiterated its views and while expressing its sympathies 
for the plaintiff, placed him on the horns of the same dilemma and eventually 
passed a decree in the same proportion.< 4 > And the same principle was 

again applied in another case decided by another Bench of the same Court, 
in which under similar circumstances the agreement was to give the creditor,' 
for defraying expenses of the litigation, half the property in suit and half 
the mesne profits in the event of success: If it was a very risky contract, 

then obviously its enforcement would be against public policy on the ground 
?*■ being of a speculative character. If it was not of extraordinary risk, 
then it would be inequitable to enforce the contract, as the recompense 
secured was out of all proportion to the risk incurred. ”( 5 > 


285. But where the disproportion between the amount paid and the 
Transfe amount promised is reasonable, the Court would ordinarily 

lative birtnot 1 u P ho ^ the transaction. Thus, land worth Rs. 100 may 

well be sold in consideration of a loan of Rs. 30.( ft ) And 
in another case the sale of fourteen-sixteenths of a claim for Rs. 13,000 sold 
for Rs. 4,000 was similarly upheld.^ In deciding the question whether a 


HI Qoculdas v. Lakhmidaa, 3 B. 40: 
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(7) Abdool Iv. Doorga, 5 C. 4. 
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transaction was bona fide or otherwise with reference to inadequacy of price 
regard should be had to the state of things as it might have appeared to the 
contracting parties at the time when the transaction was entered into; for, 
even a bona fide purchaser who takes upon himself the'risk of litigation and 
consents to lose what he pays in a specified event, would ordinarily hesitate 
to pay the price which the property would fetch when the litigation proves 
successful.6) In judging these cases it should be noted that a transaction 
may be speculative, but that does not make it champertous/ 1 2 3 4 ) Thus, for 
example, the assignment of his equity of redemption by the mortgagor to an¬ 
other who was aware of a defect in the mortgagee’s title and thereby hoped 
to derive profit, is not necessarily champertous because it is obviously specu¬ 
lative, and although the transaction might not be a praiseworthy one in foro 
conscicniicr.W it could not be regarded as one entered into with the object 
of gaining the spoils of an unrighteous litigation.^) An assignment for 
whatever the assignor may be able to recover from the debtor, though highly 
speculative, is not necessarily bad for maintenance. But a transfer entered 
into with the ulterior object of procuring an adjudication in bankruptcy 
against the assignor, and so getting him removed from the directorate of the 
company in which the assignor was a co-director, and where the condition 
was, that the assignor should pay whatever he should be able to recover and 
realize from the assignor’s debtors after deducting his own costs, was held 
to savour of maintenance, or being otherwise against public policy A 5 ) But 
an assignment made with the ulterior object of harassing the debtor with 
litigation, is not necessarily vicious, if the assignment was complete, and 
was not used as a mere device to enable the assignee to sue. But the result 
would be different if the assistance was rendered with the avowed object of 
oppressing one’s enemy.< 6 ) In other words, the sale of an interest to which 
a right to sue is incident is valid/ 7 ) but the sale of a mere right to sue is 
void/ 8 ) 

A transaction which may not be impeachable under the clause may still 
be attacked as void under the other sections of the Act, as for example, 
section 53/ 9 ) Thus a sale made to defeat an impending execution though 
not void under the clause, may still be successfully impeached under that 

section .60) 


286. Unlawful consideration. —Although the Indian Contract Act does 
not differentiate “ motive ” from “ consideration ” the two terms are clearly 
distinguishable/ 11 ) Thus, where a widow sued her husband’s executor for 
breach of an agreement made with him to allow her to occupy a house, the 
property of her husband, and it appeared that the executor had agreed in 
accordance with the wishes of the deceased it was held that the desire on 
the part of the executor to carry out the wishes of the deceased would not 
amount to consideration. “ Motive is not the sam- thing as considera- 
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tion. Consideration means something of some value in the eye of the law, 
moving from the plaintiff.’’t 1 * So, a moral obligation to repay benefits 
received in the past is really a satisfaction of the motive of pride or gratitude. 
It is really no consideration. Any other view “ would annihilate the neces¬ 
sity for any consideration at all, inasmuch as the mere fact of giving a 
promise creates a moral obligation to perform it. ”< 2 3 > Such a motive is, 
however, sometimes designated a “ good consideration ” to differentiate it 
from “ valuable consideration,” which is the only nexus of a lawful agree¬ 
ment. A consideration is either (a) executed or present, ( b ) executory or 
future, and (c) concurrent as in the case of mutual promises. Past consi¬ 
deration is no consideration at all. A transfer for unlawful con¬ 
sideration is void; “for, although, in general the agreements into 
which parties enter have the force of law over those parties,— 
because viodus et conventio vincunt legem ;G) yet this rule does 
not apply where the interest of the public, or of morality are affected 
by the agreement, and may be injured by the observance of its 
provisions.'^ 4 * 6 ) Of an unlawful consideration, it may be generally premised 
that either party may avoid the transfer so vitiated,and parol evidence 
may be admitted to establish the illegality.If one of the several 
■considerations is illegal, the whole contract is void.* 7 ) And it a transfer is 
supported by several considerations, one of which is illegal, the whole trans¬ 
fer is void, and in this respect it differs from a deed or a bond containing 
several convenants, some of which are illegal, in which case if the legal part 
•can be severed from the illegal, the deed or bond is held to l:e good pro ianto.W 
The legality of consideration is not presumed but must be proved by the party 
pleading it.( 9 ) Sometimes where the parties are not in pari delicto, relief 
may be obtained in equity. As for instance, where property is obtained by 
the exercise of pressure or undue influence.GO) The legal effect of a transfer 
supported by immoral consideration was fully explained by Lord Selbourne, 
L. C., who said:( n > (i) 14 Bonds or covenants founded on past co-habitation, 
whether adulterous, incestuous or simply immoral are valid in law, and not 
liable (unless there be other elements in the case) to be set aside in equity, 
(ii) Such bonds or covenants if given in consideration of future co-habitation 
are void in law, and therefore, of course, also void in equity, (iii) Relief 
cannot be given against any such bonds or covenants in equity if the illegal 
•consideration appears on the face of the instrument, to which may be added 
(iv) that if the illegal consideration does not appear on the face of the instru¬ 
ment, equitable relief may be given in some circumstances to a particeps 
criminis. So it has been held in England that transfers founded on past co¬ 
habitation are void,< 12 > but a gift to which an immoral condition is attached 
remains a good gift while the condition alone is void/ 13 ) and in one case the 
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donee, who was the donor’s mistress, was allowed to retain possession of a 
house, gifted to her on condition of her future immoral co-habitation with 
the donor because she had continued in its possession for eight years.C 1 ) But 
in Madras a bequest conditioned upon the continuance till death of the im¬ 
moral relations between the testator and the legatee was held to be void and 
unenforceable/ 2 ) but where a transfer of property had been completed, this 
clause was held to offer no bar to the application of the ruling of equity that 
where the parties are in pari delicto the Court will not assist the plaintiff to 
dispossess the defendant/ 3 ) And a promise to pay a woman an allowance 
in consideration of past co-habitation has been held to be valid/ 4 ) But an 
agreement between husband and wife for their future separation made in 
contemplation of a breach of conjugal infidelity is illegal/ 5 ) and money ad¬ 
vanced to a married woman to procure a divorce from the husband with a 
view to marry the creditor is “ contra bonus mores ” and. therefore, void/ 6 ) 


287. Transfer opposed to public policy. —It will be seen that in many 

cases before cited, the transfer was held to be void not because it was unlaw¬ 
ful, fraudulent or immoral, but because it was opposed to public policy. But 
in such a case on close examination it will be discovered that what is opposed 
to public policy is also either illegal or immoral. For “ public policy ” 
though a large term has now but a vgry limited application. As Burroughs, 
J., said: “ I protest against arguing too strongly upon public policy: it is a 
very unruly horse and when once you get astride it you never know where 
it will carry you. It may lead you from the sound law. It is never argued 
at all but when other points fail.*'* 7 ) And so Lord Davey observed that 
public policy, was always an unsafe and treacherous ground for legal deci¬ 
sion/ 8 ) Consequently, when section 28 of the Indian Contract Act speaks 
of contracts as void because the Court regards them as opposed to “ public 
policy,” it adopts a phrase which has neither a defined nor an invariable 
meaning. For, as observed, by their Lordships of the Privy Council “ the 
determination of what is contrary to the so-called ‘ policy of the law ' neces¬ 
sarily varies from time to time. Many transactions are upheld now by 
our courts which a former generation would have avoided as contrary to 
the supposed policy of the law. The rule remains, but its application varies 
with the principles which for the time being guide public opinion. "(9) The 
courts are loath to lay down what is contrary to public policy. As Cave, J., 
remarked : Certain kinds of contracts have been held void at common 

law on the ground of public policy; a branch of the law, however, which 
certainly should not be extended, as judges are more to be trusted as inter- 
preters of the law than as expounders of what is called public policy. **(*» 
The doctrine of public policy is regarded nowadays as one rather for the 
legislature than the courts, although the courts will not shrink from acting 
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on it if the contract sought to be enforced leads to immorality or crime. "C) 
This then is the test equally applicable to contracts as well as to transfers. 
They are void because they are illegal or because they outrage morality or 
some cherished and well recognized standard of social order. Such would, 
for instance, be a transfer of property conditional upon the transferor ob¬ 
taining from the beneficiary a title of honour for which he might be unfit.* 2 ) 
On the same principle, law reprobates trafficking in a public office which is 
untransferable for another reason already considered. It has been held that 
the sale or resignation of such an office is contrary to public policy and 
cannot be enforced,* 3 ) nor can the sale of a recommendation to a public 
office, or an agreement by a person for a pecuniary reward to use his in¬ 
fluence in order to obtain such an office for another. The same reason 
equally applies to the transfer of the emoluments of such an office and the 
like.* 4 ) A contract may be against public policy either from the nature of 
the acts to be performed or from the nature of the consideration. It is con¬ 
trary to public policy that a person should be hired for valuable or any 
consideration, when he has access to a person of influence to use his position 
and interest to procure a benefit from Government. When it appears on 
the face of a contract that it is unlawful, it is the duty of the judge himself 
to take the objection and that too whether the parties themselves take or 

waive it/*> 


288. These common law prohibitions have received legislative sanction 
in this section/ 6 ) thereby still further narrowing down the uncertain field 
of public policy. But all the same there are undoubtedly some cases of 
transfer void as such on the grounds of public policy, which are neither 
illegal nor immoral. Such are transfers in restraint of trade, or common 
right or conjugal rights and those creating monopolies. So where the 
licensing magistrates who were authorized to grant licenses for the sale of 
ice cream in a hotel restricted it to sale within certain hours only to week 
days the House of Lords held it to be an infringement of the common 
law right, not clearly sanctioned by the Legislature and the by-law passed 
thereunder, and as such ultra vires of the licensing magistrates.* 7) hollow¬ 
ing this case it was held in Madras that a power to interfere with the 
ordinary rights of citizens will not be interfered with in the absence of 
express grant unless it is necessarily implied as incidental to other powers 
expressly granted or is indispensable to repress the mischief contemplated 
and advance the remedy given. The Municipal Council of Mayavaram 
were empowered by a local Act to license places for selling meat, and 
whereupon they granted to the plaintiff the exclusive right of selling meat, 
but the court held it to be ultra vires in the Municipality on the ground 
that the Act merely empowered it to consider the propriety of granting or 
withholding licenses in each case and not to enter into agreements which 
must preclude it from considering any such application except from a 
particular person/ 8 ) But such a case must be distinguished from a 
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combination of trading interests intended to secure monopoly in trade by 
extinguishing competition against which public policy is powerless to protect 
those who suffer from it.O) A Hindu wife is under a legal obligation to 
reside with her husband wherever he may choose to reside. Consequently, 
an ante-nuptial agreement on the part of the husband that he will never 

. e his wife from her parental abode, would be void 

both because it defeats the rule of Hindu law as also because it is opposed 
to public policy.* 1 2 3 ) A contract for the future separation of husband and 
wife is void as contrary to public policy.* 3) And so is an agreement made 
by the husband to marry a person on the death of his wife and in con¬ 
sequence of which she permitted him to have access to her/ 4 ) Even a 
mere promise to marry a person bv a married man on the death of his wife 
has been held to be contrary to public policy.* 5 ) And a similar 
policy renders invalid a condition in a will against the donees 
living with or under the control of their father, since it deters 
the father from performing his parental duties.* 6 ) A contract absolutely 
restraining marriage is invalid/ 7 ) though one which prohibits a second 
marriage* 8 ) or marriage with a particular person or limited class of persons; 
e.g., a Scotsman/ 9 ) or a domestic servant* 10 ) is legal; and so would be an , 
agreement by a Hindu against po^'gamous marriage, except where the 
existing wife was barren/ 11 ) A servant cannot contract himself out of the 
benefit of a statute enacted for his protection/ 12 ) but such a case must 
largely depend upon the wording of the Statute.* 13 ) Contracts by way of 
gaming and wagering are now prohibited by the Contract Act/ 14 ) which 
contains other specific prohibitions all supported by the public policy/ 15 ) 

289. Marriage Brocage. —In England agreements for marriage brocage 
are utterly void, as opposed to public policy.* 16 ) But it does not thence 
follow that they should be held equally void in this country, the social 
circumstances of which are widely different/ 17 ) But the English rules 
have nevertheless been given effect to in several decisions of the Indian 
Courts/ 18 ) though their decisions are not all concordant, for while the 
Bombay High Court has refused to enforce such contracts even in favour of 
a person in loco parentis, the Madras Court at one time upheld them/ 19 ) in 
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a case which has since been overruled.O) 13ut a payment to a stranger 
was condemned even by that Court/ 1 2 ) Similarly, an agreement by a 
prospective son-in-law to pay a certain sum to his mother-in-law by way 
of maintenance in consideration of her giving away her daughter in mar¬ 
riage has been condemned in England, as being opposed to public policy.* 3 ) 
And this view has been followed in its entirety both by the Bombay and 
•Calcutta Courts/ 4 ) and there can be no doubt that a stipulation for main¬ 
tenance, as such, is hardly distinguishable from a marriage brocage, in 
which the primary consideration, regarding the happiness and welfare of 
the child is apt to be subordinated to pecuniary gain, and thereby reducing 
matrimony to a mere matter of huckstering sale—often a kidnapping into 
•conjugal servitude. 


290. But at the same time, there may be cases of exceptional 
hardship in which to apply the rule rigidly would be to drive 
-a party to destitution. And this necessary reservation has been justly 
made by the Courts both in Madras< 5 > and Allahabad.< 6 > But such cases 
must be regarded as rare and exceptional/ 7 ) for to treat them otherwise 
would be paving a way to guardians for trafficking in infants placed under 
their care. In a recent case Mookerjee, J.. passed in review all the cases 
bearing on the subject, and from which he deduced the following six 
rules:—(1) That an agreement to remunerate or reward a third person in 
consideration of negotiating a marriage is contrary to public policy and 
•cannot be enforced. (2) An agreement to pay money to the parents or 
guardian of a bride or bridegroom, the consideration of their consenting to 
the betrothal, is not necessarily immoral or opposed to public policy where 
the parents of the bride are not seeking her welfare, but give her to a 
husband otherwise ineligible in consideration of a benefit secured to them¬ 
selves, the agreement by which such benefit if secured is opposed to public 
policy, and ought not to be enforced. (8) Where an agreement to pay 
money to the parents or guardian of a bride or bridegroom, in consideration 
of their consenting to the betrothal, is under the circumstances of the case 
neither immoral nor opposed to public policy, it will be enforced, and 
damages also will be awarded for breach of it. (4) A suit will lie to recover 
"the value of ornaments or presents given to an intended bride or bride¬ 
groom in the event of the marriage contract being broken, (o) Although 
a Court may not enforce an agreement to pay money to the parents or 
guardian of an intended bride or bridegroom on the ground that the agree¬ 
ment is opposed to public policy, yet a suit is maintainable for the recovery 
of any sum actually paid pursuant to the agreement, if the contract is 
broken and the marriage does not take place. (6) If one of the contracting 
parties alleges that the agreement is opposed to public policy it is for him 
to set out and prove those special circumstances which will invalidate the 
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contract.O But the subject does not appear to be one upon which any 
general rule can be formulated. For instance, where the object of an 
agreement is to procure by corrupt means the guardian’s consent to a 
desired marriage, the agreement is void, irrespective of the qualifications 
of the bridal pair/ 1 2 ) On the other hand, where such payment is customary 
and appears reasonable, the Courts are likely to give effect to the contract 
though it may savour of brocage. 


291. Bribes paid to officials are irrecoverable in a civil suit/ 3 ) and so 
Corrupt pay- a deposit made with a surety against its forfeiture by a 
ments * person called upon to furnish security for his good 

behaviour* 4 ) or for his appearance in Court* 5 ) cannot be recovered. Money 
paid to a witness to give evidence in a civil suit falls into the same 
category/ 6 ) A promissory note given to a creditor in consideration of his 
threatened opposition to the discharge of the insolvent debtor, conferring 
as it does an advantage in fraud of the Insolvency law is void/ 7 8 ) An 
agreement to thwart a criminal prosecution is not only void but vicious/®) 
The Court will not enforce the penalty agreed to be paid on leaving a 
Soma// 9 ) 


292. Transfer in breach of law or covenant. —A partnership of a 
Government ferry in violation of the covenant against underletting is not 
a breach of the covenant* 10 ): but an underlease opposed to an express 
covenant would apparently stand on a different footing/ 11 ) So it has 
been held that an Abkari contractor cannot sub-let the license in contraven¬ 
tion of the provisions of the Excise Acts/ 121 But the law violated must be, 
it appears, some substantive law and not merely an adjective law as the 
Procedure Code/ 13 ) And where a law provides that compound interest will 
not be decreed , it does not render a stipulation as to compound interest 
illegal/ 14 ) And so where the prohibition is made under only a pecuniary 
penalty, its violation being limited to the specific penalty, the contract 
is not void/ 15 ) So where the terms of a lease of a ferry were against 
assignment or subrenting the ferry, but such a transfer was not prohibited 
by statute or by a rule framed under a statute, an assignment, though 


(1) Bakshi Das v. Nadu Das, 1 C. L. 
J„ 261 (266, 267). 

(2) Hira v. Bhandari, (1892) P. R., 
No. 112; Wazira Mai v. Rallia, (1889), 
P. R., No. 128 ; Baldeo Das v. Mohamaya, 
16 C. W. N., 447 ; Kalavagunta v. Lakshmi 
Narayan, 3 I. C., 654 ; Oirdhari v. Neela- 
dhar, 10 A. L. J., 159. 

(3) Protima v. Dookhia, 18 W. R., 
450 ; followed in Qogun v. Janokee, 20 
W. R., 235 ; Picharkutty v. Narayanappa, 
2 M. H. C. R., 243. 

(4) Fateh Singh v. Sanwal, 1 A. 751. 
(6) Laxmanlai v. Mulshankar, 32 B. 

449 (453) ; following Herman v. Jouchner, 
16 Q. B. D., 661. 

(6) Sashannah v. Ramasamy, 4 M. 
H. C. R., 7. 

(7) Krishnappa v. Adimvla, 20 M. 
84 ; Agar Chand v. Viraraghavalu, 3 M. 
H. C. R., 172. 

(8) Namqsiyaya v. Kylasa, 7 M. H. 

C. R., 200 Pydishary v. Karampallu. 

ib., 378. ^ V 


(9) Nitai v. Shubal, 10 W. R., 349 ; 
Huronalh v. NiUo, 22 W. R., 557. 

(10) Oauri Shankar v. Mumtaz, 2 A. 
411, F. B., explained in Debi v. Rup Ram, 
19 A. 577 (579). 

(11) Debi v. Rup Ram, 10 A. 677 (579) ; 
Judoonath v. Nobin Chunder, 21 W. R. ? 
289. 

(12) Ritchie v. Smith, 18 L. J. C. P., 9 ; 
Candell v. Dawson, 17 L. J. C. P., 311'; 
Smith v. Mawhood, 15 L. J. (Ex.), 149; 
Taylor v. The Crowland <kc., Co., 23 L. 
J. (Ex.), 264 ; Judoonath v. Nobin Chunder, 
21 W. R.. 289 ; Debi v. Rup Ram 10 A, 
577 (589,590) ; Raghunath v. Nathu, 1. 

B. 626 ; Hormasji v. Pestanji, 12 B. 422; 
Jadoo Nath v. Nobin Chunder, 21 W. R. 
289 ; Boister v. Wooma, 16 C., 436 ;Behari 
Lai v. Jagodish, 31 C. 798 (804). 

(13) Hukam Chand v. Taharunnessa, 16 

C. 504. 

(14) Shama Charan v. Chuni Lai, 26 
C. 238. 

(15) Bhikanbhai v. Hitalal, 24 B. 622. 
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made in violation of a contract, wus held to be valid as between the 
renter and his transferee, though it may he invalid as against Government.O) 
But a transaction intended to have and having the effect of defeating the 
right of the Crown to escheat is void/ 21 hut if a person is within his right, 
and divides or alienates his property, there is nothing illegal.(3) Thus a 
settlement in prospect of a marriage with the donee is valid.G) And 
while the transfer of property in consideration of foregoing a criminal 
prosecution is void, there is nothing illegal in compromising a case which 
the law has declared to be compoundable, and in which case the policy of 
the law is to allow the party aggrieved to redress himself by obtaining such 
reparation as may be arranged between the parties.< 1 2 3 * 5 > But in non- 
compoundable cases in which public justice has to be vindicated, the 
accused cannot make amends by paying money to the complainant, and 
the court will not enforce a transfer/ 6 ) which is a misprision of felony.< 7 * > 
But a court is not bound to take notice of the infraction of the Municipal 
law of a foreign country,(®) and even in non-compoundable cases, if the 
magistrate sanctions withdrawal and the parties have come to terms under 
which the accused have agreed to pay a sum of money to the complainant 
as a solatium, it was held that the error of the magistrate ought not to 
affect the position of the parties/ 9 ) But it may be permissible to question 
the soundness of this view. I? the felony was non-compoundable. the 
fact that the magistrate exceeded his powers in permitting its compromise, 
the terms of which do not appear to have been brought to his notice, would 
not wipe out the illegality which tainted the transaction. If a man buys 
property of another, who was raising the money for the purpose of giving as a 
bribe, of which the purchaser was ignorant, he cannot be damnified unless 
he can be shown to have been privy to the design/ 10 ) “ A man to whom 
a civil debt is due, may take securities for that, debt from his debtor, even 
though the debt arises out of a criminal offence and he threatens to 
prosecute for that offence, provided that he does not, in consideration of 
such securities, agree not to prosecute, and such an agreement will not 
be inferred from the creditor using strong language. He must not, how¬ 
ever, by stifling a prosecution, obtain a guarantee for his debt from third 
parties.’ ’OD 

293. An agreement is not illegal or opposed to public policy merely 

Penaliied because it was forbidden under a pecuniary penalty, the 

transfers. penal consequences of which would be limited to the 

imposition of the specific penalty, but it would not make the contract void. 
Thus where under the Bombay Tolls Act the Government leased to the 
plaintiff the levy of tolls on certain conditions, one of them being that the 

(1) Abdula v. Mamtnad, 26 M. 156. R., 166, F. B., Jetoo v. Monuram , 17 W*' 

(2) Tamara v. Maranat, 3 M. 215. R.. 84; Kessoujee v. Hurjivan, 11 B. 666. 

(3) Ram Nirunjun v. Prayag, 8 C. 138. (7) William* v. Bayley, 1 H. L. C., 

G) Jallun v. Nobin Mohun, 25 W. R., 200 (220) ; Kessowji v. Hurjivan, 11 B. 

32; cf. Jogeawar v. Punch Cowri. 14 W. 566(572). 

R-» 154 ; R. followed in Ram Chantl v. (8) Subaraya v. Subraya, 4 M. H. C 
Audaito, 10 C. 1064. R., 14. 

(6) Amir Khan v. Amir Jan, 3 C. W. (9) Nubee Buksh v. Hingon, 8 W. R 
f*-’ o; Mothoaranath v. Oopal, 5 W. R. 412. 

Ref.), 16; Mothoora Nath v. (10) Raj hr is to v. Koylash, 8 C. 24. 

U ^ 33 ; Kumala v. Beharee, (11) Keasowji v. Hurjivan, 11 B. 666 

1 ?*' i* 14, (572); explaining Flower v. Sadler, L. 

. (6) Kandan v. Coorgee, 2 M. H. C. R., R., 10 Q. B. D., 572; Ward v. Lloyd. 7 

ion ’ !X rtr( *ngachariar v. Ramasami, 18 M. Scott, N. R., 499. 

189 i Q. v. Balkishen, 3 N. W. P. H. C. 
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plaintiff should not sub-let the tolls without the permission of the Collector 
previously obtained, and providing that in case of a breach of the condition 
the Collector might impose a fine of Rs. 200, the plaintiff having sub-let the 
tolls in contravention of the terms of his lease, sued, the defendant to 
recover the premium due for tlie sub-lease, it was contended for the latter 
that the lease was illegal and as such void, having been made in violation 
of the terms of the Tolls Act, but the contention was overruled. 


294. Locus Pcenitentiae.—In a case in which the transaction is still 
inchoate, or the grantor still retains a locus pccnitenticc, the formal act 
may be relieved against by reference to the real intention of the parties, 
the reason being that in such cases the violation or infringement of the 
law had not been completed.Hence, when an illegal purpose has been 
effected by a transfer of the property, the transferee is not to be treated as- 
holding it for the benefit of the transferor,( 1 2 3 > and the latter is ever after¬ 
wards precluded from proving the real nature of the transaction.< 4 > 


295. Disqualified Transferees_The law against the transferability 

Clause (h\ (31 I )r0 P ert y to a person legally disqualified to be transferee 
' ' ‘ is a branch of the law against maintenance and champerty 

which has just been discussed. For it is to discourage the malpractices 
which arose out of the law officers trafficking in questionable claims that 
the early statutes against champerty were directed. Thus it was provided 
by the Statute of Westminister I that “ no officers of the King, by them¬ 
selves nor by others, shall maintain pleas, suits, or matters, having in 
the King’s Courts, for lands, tenements or other things, for to have part 
or profit thereof by covenant made between them; and he that shall, be 
punished at. the King’s pleasure. ”< 5 > Another statute passed in the same 
reign further extended tlie scope of the prohibition by prescribing that 
“ the chancellor, treasurer, justices, nor any of the King’s Council, no clerk 
of the chancery, nor of the exchequer, nor of any justice or other officer, 
nor any of the King’s house, clerk ne-lay shall, not receive any church, 
nor advowson of a church, land, nor tenement in fee, by gift, nor by 
purchase, nor to farm, nor by champerty, nor otherwise so long as the 
thing is in plea before us, or before any of our officers; nor shall take no 
reward thereof. ” (6) And this statute was again extended by another which 
ordained that “ The King wills that no officer, nor any other (for to have 
part of the thing in plea) shall not take upon him the business that is in 
suit; nor none upon any such covenant shall give up his right to another."O 
The penalty of attainder was provided for disobedience “ but it may not 
be understood hereby that any person shall be prohibited to have counsel of' 
pleaders, or of learned men in the law for his fee, or of his parents, or 
next friends. ”W 


(1) Bhikanbhai v. Hiralal, 24 B. 622 ; 
distinguishing Baghvnath v. Nathn, 19 
B. 626; and see Gangadhar v. Domodar, 
21 B. 522 ; Jvdcorath v. Ncbin Chnvder, 
21 W. R., 289 ; Gauri Shanker- v. Mumtaz 
AH. 2 A. 411. 

(2) Bauers v. Foster, 27 L. J., 262 ; 

Taylor v. Boners , 1 Q. B. D., 291 ; Sham 
LaU v. Amarendro Nath, 23 C. 460 ; and 
the cases therein cited. 

(3) Chenvirappa v. Puttapa, 11 9. 708 

(719) ; Tamarasherri v. Maranat Vasu • 

dewan, 3 M. 21. 


(4) Goberdhan v. Bitu Boy, 23 C. 962; 
Kali Charan v. Basik Lai, ib. 962 note. 

(5) 3 Edw. I. C., 25. 

. (6) 13 Edw. I. C., 49. 

(7) 28 Edw. I. C., 11; 1 Rich. II., C. 
4, extended the restriction to all persons. 

(8) But with respect to the Counsellor 
it is said that it seems dnngercus for him 
to meddle with any such gift, since it 
cannot but carry with it a strong pre¬ 
sumption of “ champerty ” 2 Inst., 664,. 
1 Russel on Crimes (5th*Ed.,) 358. 
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A similar prohibition is separately and more specifically enacted by the 
Act/ 1 ) and the Code of Civil Procedure,( 2 3 > the former of which enumerates 
the class of persons legally disqualified to be transferees, under which 
judges, legal practitioners, mukhtars, clerks, bailiffs, and other officers 
connected with courts of justice are disqualified from buying any actionable 
claim. Similarly, though upon other grounds a minor/ 5 ) an idiot and alien 
enemies cannot be transferees. 


Clause (1). 


296. Excepted Transfers. —The clause “ nothing in this section 

implies that by virtue of this section alone no transfer can 
be validated which may otherwise be forbidden or void 
under any other law. This clause, added by the Amending Act of 1885, is 
identical with the second clause in section 108(J) and has been inserted 
against any doubt which, in view of section 117, may arise as to its 
applicability to leases for agricultural purposes. Under this clause then 

an occupancy-tenant holding an untransferable land cannot alienate it/ 4 ) 
An occupancy-tenant in the United and Central Provinces, holding as he 
does, untransferable interest cannot transfer it/ 5 ) In Bengal such a right 
is not per se transferable or untransferable, but it may be so according to 
local custom/ 6 ) But since the clause merely saves the transfer of an 
untransferable right of occupancy it cannot be understood to save an interest 
created by a decree. If therefore, a decree relating to an untransferable 
occupancy land permits of its transfer, the aid of this clause cannot be 
invoked in restraint of its transfer/ 7 ) 


297. 

Parmer 

Estate. 


The lessee of an estate from whom rent is due thereon cannot 
lease his rights, and if he does so, his liability for rent 
°t an does n0 £ C ease/ 8 ) Putni right over a specific area lying 
within a putni taluk is transferable/ 9 ) 


7 . Every person competent to contract and entitled to 
persons compet- 'transferable property, or authorized to dis- 
ent to transfer, p 0Se 0 f transferable proporty not his own, is 

competent to transfer such property either wholly or in part 


(1) S. 136 post (q. v.). 

(2) S. 292. 

(3) Fatima Bibi v. Debnath Shah, 20 C. 
608; but see Mohamed Arif v. Saras- 
wati Debya, 18 C. 259 : Sashi Bhushan 
Dutt v. Jadunath Dutt, 11 C. 552 (where 
such a contract is held to be voidable at 
the option of the minor) ; Hanmant Laksh- 
ynan v. Jagarao, 13 B. 50. “A money- 
bond taken by a minor is good in law, 
and may be sued on.” 

(4) Qopal Pander/ v. Parsotam Das, 
6 A. 121, F. B. 

(5) N. W. P. Rent Act, (XII of 1881), 

8. 0. Now see ss. 20, 21, N. W. P. Te¬ 

nancy Act (Loc. Act II of 1901), Qopal 

Pandcv v. Parsotam Das, 5 A. 121, F. B.; 

Madanlal v. Mahomed Ali, A. L. J. R.,476, 


Banmalai v. Bisheshar, 29 A. 129 (132, 
133) ; C. P. Tenancy Act (XI of 1898). 
S 46. But a tenant may crea'e an us¬ 
ufructuary mortgage of his rccupancy 
holding in the United Proprinces; Brij 
Mohan v. Algu, 26 A. 78 : contra. He 
can only give a sub-lease. Banmalai v. 
Bisheshar . 29 A. 129 (132, 133). 

(6) Palakdhari Bai v. Manners, 23 C. 

179, and cases cited under S. 108 (j), 
post. »' m 

(7) Wazir Mahommad v. Har Prasad, 
150 C., 67 ; 13 I. C. (Oudh) 013. 

(8) Sashi Bhnsan Baha v. Tara Lai 
Singh Deo Bahadur, 22 C. 494 ; Gaya, 
Prasad v. Baijnath , 14 A. 176. 

(9) Madhub Bam v. Doyal Chand Qhose 
25 C. 445, see s. 117, post comm. 
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and either absolutely or conditionally, in the circumstances, 
to the extent and m the manner, allowed and prescribed 
by any law for the time being in force. 


298. Analogous Law. 

299. Principle. 

S00. Meaning of word*. 

801. Competency to con¬ 
tract. 

80^ Doctrine of Rati- 
fication. 

810. Tyunatic. 

812. Disqualified Pro¬ 
prietor. 


SYNOPSIS. 

Paragraphs. 

810. Pardanashin. 

817. Hindu Father. 

32!,. Hindu Manager. 
828. Hindu widow. 

331. Co-widows. 

838. Indian Christians. 
835. Mahomedan Family 
339. Budhists. 

3f,0. Powers of guardian. 
3-14. Certificated Guar¬ 
dian. 


31.7. Guardian of a 
Lunatic. 

31.8. Manager appointed 
by Court. 

31.9. Executor and Ad¬ 
ministrator. 

351. Trustee. 

353. Life interest. 

354. Agent. 

355. Transfer with 

defective titl 


np \ , * °gous Law. —This is an enabling section and enacts that 

JTii h . , a " fully capable of transferring property may do so in the manner 

of th Pi prescr *ked by any law for the time being in force. Section 11 
. e Contract Act.O) defines persons who are competent to enter into 
on racts It says: “ Every person is competent to contract who is of 
ic age of majority according to the law to which he is subject and who 
is of sound mind, and is not disqualified from contracting by any law to 
which he is subject.” Thus then excepting persons who are of unsound 
mind all adults may enter into any lawful contracts, unless they are 
disqualified from contracting, by any law to which the contracting party 
may be subject. This qualification need not be explicit, but may be implied 
trom a reasonable construction of the law.(2) o ne w }, 0 ucnoiiv * 

'Xn'h 1 min f but occasionally of sound mind, may enter into n contract 
when ho is of sound mind but not when he is of unsound mind.TO Under 
the Indian Majority Act,TO which applies to all person domiciled in India 
the period of minority is ruled to last until the completion of the eiVhtoooTO 

year. This holds good for cither sex and superseded the personal^ atlocal 

laws by winch this question was formerly decided.® A European not 
domunled but only temporardy residing in India is not governed bv the 

Indian Majority Act, but by the personal law of his personal domicile TO 

Trusts Act,(7) which provides for tl,P ! ! t' / t ° section 7 of the 
circumstances. The competency to trm f ,0n ° f ? trust l,n< * er similar 
incident with the compSency ^ conZZ? ^ a1 V trust is then co ‘ 

transfer the intending transferor must w 1 ? ° rder * effect a 

also have some interest tn the nlft * ° nl - v be . competent, but must 
disposing power property over which he must possess 


299. Principle. Instead of codifying the complex bodv of mW « a 
laws regulating the competency of parties to transfer.' this section simply 


(1) Act IX of 1872. 

<!> Dhunput v. Shoobhudra, 8 C. 620. 
1872) S ’ 12 ’ Indian Contract Act (IX of 
(4) Act IX of 1876. 


cSSJrt a Ws 91: Sarai 

and Kumaon Bmk - 

(7) Act II of 1882. 
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enacts that the Act must be understood to be subject to these rules. What 
these rules nre, could not, of course, be defined by reference to ?i single 
enactment or for that matter, to the general body of enactments, for the 
competency of a person to make and take transfer depends not only on the 
law of contracts, but also the personal law to which he may be subject. 
It is impossible to deal with the subject adequately here, but an attempt 
is made to summarize it only so far as it affects the law of transfer. 

300. Meaning of words. —“ Every person ” would include a corpo¬ 
ration, society, a firm of partners or the like< 1 > “ to dispose of property not 
his own,” e.g., manager, guardian, receiver, curator, trustee or the like 
is competent to transfer.” The question whether it renders the transfer 
wholly void will have to be examined in the sequel. 


301. Competency to contract. —The first requisite of a valid trans- 
Malority fer * s that the transferor must have possessed the power 

to contract, which is conditioned by his being (i) a major, 
TO of sound mind, and (m) free from any other legal disqualification. The 
subject of majority has been briefly noticed in the foregoing paragraph. The 
Indian Majority Act/ 2 ) which applies to all persons domiciled in British 
India/ 3 ) enacts that the period of minority shall last until the completion 
of the eighteenth year/ 4 ) Before the passing of the Act, however, the 
law applicable to determine majority was the personal law of the parties, 
which in the case of Hindus* 5 ) and Mahomedans* 6 ) fixed the age of 
majority at the sixteenth year, and of Europeans at twenty-one years/ 7 ) 
Thus in a case arising before the Act, a Mahomedan upon completing the 
full age of sixteen years was held to have attained majority under the 
Mahomedan law/ 8 ) which was applicable to him before the Majority Act/ 9 ) 
which, was avowedly passed to extend the period of nonage/ 10 ) and to secure 
more uniformity and certainty respecting the age of majority. The Act 
further extends the period of minority up to the completion of twenty-one 
years in the case of two classes of persons, namely: (i) minors who have 
guardians appointed or declared by a Court, and (ii) those whose property 
is under the superintendence of the Court of Wards/ 11 ) On the other hand, 
the Act does not affect the capacity of any person to act in matters of 
marriage, dower, divorce, and adoption, or the religion or religious rites and 
usages of any class of the British subject. 


302. As regards the competency of minors, the section does not say 

Minor’s transfer whafc le 8 al effect is to be given to the contracts and 

transfers of minors, and it would thus seem that by 
placing a limit on competency, the contracts of minors may be either 
void or voidable. It was until recently held that a contract entered into 


(1) So the General Clauses Act, s. 3 
(39), (Act X of 1897), enacts 44 4 Person ’ 
shall include any company or association 
or body of individuals, whether incor¬ 
porated or not.” So according to the 
English Interpretation Act, 1889 (152 
& 63 Viet., c. 63, s. 19) a person includes 
“ any body of persons corporate or un- 
inorporate.” 

(2) Act IX of 1875. 

(3) lb., S. 1. 

(4) lb., S. 3. 


(•"<) Mothoormohan v. Soorendro, 1 O. 
108, F. B. 

(6) Abdool v. Elias, 8 W. R., 301. 

(7) Jiollo v. Smith, 1 B. L. R. (O. C.) 
10 ; Myna v. Oottaram, 8 M. I. A., 400. 

(8) D modar v. Wilayet Hussain, 7 A. 
763. 

(9) S. 2 (c). 

(10) lb. Preamble. 

(11) lb., S. 3; Rudra v. Bhola, 12 C. 
012 ; Brijmohun v. Rudra, 17 C. 944; 
Oordhandas v. Harivalubhdas, 21 B. 281. 
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by a minor was only voidable at his option and not void/ 1 ) and that minors 
possessed a qualified power to transfer property, a power of effecting it 
subject to its subsequent* 2 3 * * ) avoidance or ratification by them at their option 
upon attaining majority. But this view has now been overruled by the 
Privy Council who have held a minor’s contract to be not only voidable but 
void. Indeed, in the view of their Lordships “ the question whether a 
contract is void or voidable presupposes the existence of a contract within 
the meaning of the (Contract) Act, and cannot arise in the case of an 
infant ” who being incompetent to contract cannot make any contract at 
all.**) This view of the law has had the effect of cutting at the root of 
a considerable body of case-law which had been growing in India for half 
a century from before the passing of the Indian Contract Act. The 
decismn of the Privy Council naturally does away with the doctrine of 
ratification, for there can be no ratification of a transaction which never 

^ ad e » { .! c xis fence.< ) Though a minor cannot make a transfer, he is 

not debarred from becoming a transferee, * 6 ) if he has prepaid the con¬ 
sideration and no personal obligation to discharge in respect of the transfer. 
But it is submitted that the incompetency to transfer renders the transfer 
void and that the transferee cannot enforce a transfer which has no 
existence It is submitted, that 47 incompetency ” legal to transfer must 
be read in the exact and plain sense which the words imply.”* 6 ) 


303. This revolutionary ruling of the Court of ultimate appeal not only 

Previous Law as . no { accord ^ | on g course of Indian decisions, 

to minor’s con- P ufc 18 also °PP osed to the law as administered in England 

tracts. lr \ .cases not covered by the Infants’ Relief Act (?) and 

Tn ^ (8) Z ene ™\ coincided with that propounded bv the 

Indian Courts.W In this respect the law seems to have been uniformly 
the same For it was held m a caseO) decided prior to the passing of the 
Contract Act that a mortgage executed by the agent of a minor owner and 
registered was not void but only vo.dnble, and that until it was so avoided 
by some distinct act of the minor on his attaining majority, it must be 

considered to be a valid transact,on. And there could be no question but 

that a minors liability for contracts for necessaries must be held to be 
b inding on him, though under the Contract Act.('O) only his property and 


(1) Rennie v. Ounga, 3 W. R., 10 ; Hari 
Ram v. Ji(an Ram, 3 B. L. R., (A. O.), 
420; Sashi Bhusan v. Jadu, 11 C. 552; 
Mahomed v. Sarasv)-ti, 18 C. 250 ; Sham 
Charan v. Chowdhry, 21 C. 872 ; Khairun - 
nexsa v. Loke Nath, 27 C. 276 ; Krishna- 
eamy v. Sundarappayyar, 18 M. 415 ; 
Madan Mohan v. Rangi Loll, 23 A. 288 
(290) ; Hanmant v. Jayrao. 13 B. 50 ; 
Kashiba v. Shripat, 19 B. 697 ; Sadashiv 
v. Trimbak, 23 B. 146. 

(2) Mansoor v. Ramdayal, 3 W. R., 
50. but contra in Fatima v. Debnath, 20 
O. 508 ; following Flight v. Bolland, 4 
Rus-s.. 298 ; cf. Kashiba v. Shripat, 19 B. 
697 (English law enacted in India). 

(3) Mohori Bibi v. Dharmodas, 30 C. 

639 P. C.; following Thurston v. Notting¬ 

ham Society, [1902], 1 Ch., O. A. [1903], 

A. C., 6, followed in Kamta Prasad v. 

Shea Oopal, 26 A. 342; Maharaj Singh 
v. Balwant Singh, 28 A. 608 (614, 515); 


185 ^ H V ' Nag °’ 1 Na S- L - R -, 

(4) Pollock’s Contracts (7th Ed.), 66. 

L T To «T‘ o' , Mndan Oopal, 13 A. 
M qaq t ; Kaghava v. Srinivasa, A. O. 

r ” *• B ’ overruling Navakotti v. 

Logahnga, 33 M. 312. 

* 6 > See Per Curriam Oauri Shankar 
v. Chinnu Mian, 6 C. 183 (188), 6C. 
decided on the construction of Sch. 3 
para 11 of the C. P. Code 1908. 

* 7 > & 38 Viet., C. 62. As to which 

TO %v2t ck ’ 8 . C ? n,rncte < 7th Ed -> 62 ’ et m- 

(8) The civil law, however, held a 
minors contracts void and not voidable 
merely. Grotius, De Jure Belli et Pads 
u. U, 5; Pothier, obl : gations, S. 51; 

P lg -k It’ 7 ’ b S. 12; Justinian, 
Institutes, 3. 19. 8 ; Molyneux v. National 

co? w C * , . C d* f19051 ’ A - c - 555 (561). 

R Ram V ' Jitan Ram ' 3 B> L * 

(10) S. 68. 
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not his person is now liable. As regards the contracts of infants it was 
held that infancy was the personal privilege of which no one could take 
advantage but the infant himself; and, therefore, though the contract of 
the infant was voidable, yet it bound the other adult party to it.O) 
therefore in a contract for the purchase or sale of immoveable property or 
for the performance of work, or of marriage, whilst the adult contracting 
party was bound and could be compelled by the minor to perform his 
promise, the minor himself was held to have incurred no corresponding 
liability.( 1 2 > But- now, since a minor can make no contract at all, the other 
‘Contracting party, though an adult, can equally say of a minor’s contract 
with him, that he is not bound bv his agreement as there is no legal 
sanction to its legal validity which alone makes a contract capable of 
■execution. Formerly in case of reciprocal promises giving rise to mutual 
obligations the minor could, it would appear, have sued until he was legally 
•competent to ratify his contract, though a minor could not enforce the 
specific performance of a contract against an adult contracting party.( 3 4 > On 
the other hand, he could not be compelled to complete a contract for 
the purchase of property, but if he had paid a deposit under such a contract, 
he could not on that account claim to recover it back.W 


304. Doctrine of Ratification. —With reference ratification, contracts 
may be divided into two classes: (a) those that are valid unless disaffirmed, 
and ( b ) those that require ratification for their validity. The first class 
includes contracts “ where an infant acquired an interest in permanent 
property to which obligations attach, or entered into a contract which 
involves continuous rights and duties, benefits and liabilities and took some 
benefit under the contract, he would he bound unless he expressly dis¬ 
claimed the contract; on the other hand, a promise to perform an isolated 
«ct, such as to pay a reward for services rendered, or a contract wholly 
executory, would not be binding upon the infant unless he expressly ratified 
it upon coming of age.”< 5 > A minor lessee who occupies until majority 
would thus be hound for the rent which accrued during his minority. A 
minor mortgage was similarly hound by the conditions of the deed, it 
being immaterial whether he was the original grantee or had taken by 
descent. But the case was, of course, different where the minor was the 
mortgagor, the advantage or disadvantage in that case depending on 
circumstances which could not be appreciated or taken into account at the 
commencement of such transaction, and the law accordingly allowed a minor 
as mortgagor or as a party to any other contract where he is made the 
obligor a period of three years< 6 > after his coming of age in order that he 
might determine, for himself whether he would confirm or repudiate the 
■contract.(7) And so a minor who became possessed of shares during his 
minority was held liable for calls which accrued during his infancy. W So 
again an infant partner could not claim the profits without bein<* also 
debited with the losses of the firm. “ The infant by holding himself out 
as a partner, contracted a continual obligation, and that obligation remains 
till he thinks proper to put an end to it. If he wished to be understood 


(1) Bac. Abr. Infants (T.), 4. 

(2) Warwick v. Bruce, 6 Taunt., 118; 
Behari Lai v. Beni Lai , 3 A. 4;8 (412). 

(3) Flight v. BoUand, 4 Russ., 298. 

(4) Sunder Lall v. Chitarmal, 29 A. 1, 

215. 

(6) Anson’s Contracts (9th ed.), 114. 
(6) Art. 114, Sch. II, Limitation Act 


(XV of 1877). 

(7) Behari Lai v. Beni Lai , 3 A. 408 
(412). 

(8) Evelyn v. Chichester , 3 Burr., 1717 - 

North- Western Ry. Co., v. Me Michael, 5 
m » In re Yeoland's consols, 53 L 

oka 2 J Whiuin V harn v. Vaurdy, 60 L. 

*•» vOO. 
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as no longer continuing a partner, he ought to have notified it to the 
world. ”0) Contracts which require ratification for their validity are those 
which are not continuous in their operation. In England this was the 
common law, and, although later statutes^ 1 2 3 ) have considerably modified it, 
it has left unaffected the old distinction between contracts/ 2 ) 

Under Hindu Law a minor can accept a gift, but his acceptance is 
voidable. It may, however, be presumed from his continuing in possession 
after attaining majority. 

305. Ratification may be express or implied, and repudiation must be 
Time lor Eleo- within a reasonable time, fixed at three years< 3) after the 

tion. cessation of the disability or when the facts entitling him 

to repudiate the contract first become known to him. A minor could not 
be allowed to wait and see if the contract would be beneficial to him and 
then ratify or repudiate it/ 4 ) And in judging whether the election has 
been made within reasonable time regard must be had to whether the infant 
had notice of what he is called upon to decide. An infant is bound by 

the constructive notice of the contents of the deed which he had executed 

and if he did not repudiate it within four years, after he came of age he 
was held in an English case to be bound by its contents.< 5 ) But in another 
case where the minor had been ignorant of the provisions of a settlement 
made during infancy, and it had remained inoperative for over thirty years, 
it was held that the lapse of time was perfectly reasonable/ 6 ) The 
reasonableness in respect of time must then entirely depend upon the 
circumstances of each case.* 7 ) But the power of repudation is a privilege 
which the law has given to the minor. As Lord Watson says: “ It laid 
no obligation upon him—it merely conferred upon him a privilege of which 
he might or might not avail himself, as he chose. If he chooses to be 
inactive, his opportunity passes away; if he chooses to be active, the law 
comes to his assistance. ”< 8 > A minor cannot ratify a transaction which 
is ab initio void, as for example a mortgage of his immoveable property by 
his guardian appointed under the Bengal Minors Act/ 9 ) and who could not 
create a valid mortgage/ 10 ) without the sanction of the Civil Court, f 11 ) But 
in the above case a mortgage by the minor] would, according to the older 
cases, still have been only voidable and not void/ 12 ) 

306. And in a case decided since the pronouncement by the Privy 
Council^ 13 ) it has been held that a grant made by a minor may be ratified by 
him on coming of age, and it will be then binding on him.C 14 ) ' This case, pro¬ 
fessedly decided on the authority of an earlier decision of the Privy Council, 

(1) Per Best, J., in Goode v. Hasnrio, (6) Farrington v. Forrester, [1983], 2 

5 B. & Aid., 159. Ch., 46 (691. 

(2) Infants’ Relief Act 1874 (37 & 38 (7) lb. (69). 

Viet., C. 62). which has declared such (8) Edwards v. Carter, [1893], A. C., 

contracts absolutely void. By 9 Geo. 360 (366). 

IV, C. 14, infants’ contracts could be (9) Act XL of 1858. 

ratified in writing . But under the first- (10) /&., S. 18. 

named statute there can be no ratification (11) Manji Ram v. Tara Singh, 3 A. 

(ib., S. 2). 652. 

(3) S. 7, Art. 114, Sch. II, Limitation (12) Madan Mohan v. Rangi Lai, 23 A. 

Act (XV of 1877) ; Bissumbhur v. Sooro - 288 (290). 

dhuny, 3 W. R., 21 (22). (13) Mohori Bibi v. Dharmodas, 30 C. 

(4 ) x Carter v. Silber [1892], 2 Ch., 2780a ; 539. P. G. 

Edwards v. Carter [1893], A. C., 360 (365). (14) Roy v. Thakur Ramjivan, 33 C. 

(5) Per Lord Halsbury, L. C., in Edwards 363, following Gregson v. Udoy Adilya 

v. Carter . [18931, A. C.. 360 (365). Deb, 17 C. 223, P. C. 
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makes no attempt to distinguish the latest pronouncement b\ that tribunal. 
And here is scarcely anything in principle to distingush the two cases. For 
if it be competent for a person emerging from disability to impliedly ratify a 
transaction by taking up and carrying on “ the transactions commenced while 

he was under disability in such a way as to bind himself as to the whole ”_ 

what is there to prevent him from otherwise ratifying and confirming it? 
Ihe correct consequence of the view taken by the Court of ultimate appeal 
has been appreciated by the Madras Court who have held that a minor 
could not renew the debt contracted for during his infancy since the original 
contract being void, it can form no valid consideration to support its nova- 

a minor cannot, on attaining majority, ratify a transfer 
made during his minority by his guardian so as to affect the rights of an 
intermediate transferee for value.< 1 2 3 > 


307. A person avoiding a transfer must communicate his decision to 
the other contracting party, unless indeed, the latter is shown to have had 
knowledge of the fact from which notice may be inferred.(3) Where, there¬ 
fore, a person had during his minority mortgaged with possession certain 
immoveable property, and subsequently after attaining his majority, he 
sold the same property as unincumbered to a third party without any notice 
to the mortgagee of his intention to avoid the mortgage, it was held that 
the purchaser could not turn the mortgagee out of possession since in such 
a case avoidance of the mortgage cannot be inferred from the subsequent 
sale as incumbered, of the property to another.< 4 > Long inaction un¬ 
accounted for is then held to be a ratification of the contract,< 5 * > where the 
proprietor of an estate refused to let- a property, but his agent notwithstand¬ 
ing executed an amuldustuck (permit) and put the applicant into possession, 
and the agent subsequently informed his principal of the lease but not of 
the execution of the nmuhhistuck , it was held that the proprietor being 
under no legal obligation to take early steps to disavow the act of their agent, 
ratification could not be inferred from the circumstances.Under Hindu 
Law, and under the Guardians and Wards Act/ 7 ) a minor is incompetent 
to act as guardian of any minor except his own wife or child, or where he is 
the managing member of an undivided Hindu family, the wife or child of 
another minor member of that family. A minor then is competent to be 
the managing member of a joint family, and as such, he has as much power 
to bind his co-parceners as an adult. Although a minor may not be himself 
bound by a contract, his surety is none the less liable. “ It is like the case 
of a person who, to appease the anger of a child, requests another to lend 
a guinea to the child to play with, and promises if the child loses or does 
not give back the coin, to make it good to the lender. Similarly an 


(1) Ramaswami v. Anthappa, 16 M. L. 
J. B., 422, but flee Ml. Kundun Bibi v. 
Sree Narayan, 11 C. W. N. t 35. 

(2) Qhasirnm v. Ml. Binia, 1 Nap. 
L. B., 66. 

(3) Madan Mohan v. Rangi La/, 23 
A. 288 ( 01). 

(4) Madhan Mohan v. Rangi Lai, 23 

A. 288 (201) ; following Mahained v. 

Saraswati, 18 C. 250, which, however, 
was doubted in Raj Coomary v. Preo, 

1 C. W. N., 453. 


(5) Tshan Chunder v. Sreekant, 0 W. B.. 
110 . 

(6) Mvhbool v. Suheedan, 14 W. B , 
378. 

(7) S. 21. Act VTIT of 1800. 

(8) Kashiba v. Sri pat, 10 B. 607 (702); 
Enpl’sh Law is the same. Harris v. 
Huntback, 1 Burrow, 373 : Duncomb v. 
Tickridge, A’eyne, 04 ; Batcher v. Stevart, 

r»^ : Bird v. Gammon, 3 

Bing, N. C., 883 ; Birkmvre v. Darnell., 
1 S. L. C., 336. 
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adult is bound by a promise made jointly with a minor/ 1 ) A person know¬ 
ingly appointing a minor as his agent is bound by his acts/ 2 ) 

308. A person repudiating his contract is bound to restore to the other 

party all the benefits which he has received from him under 
di E Von UeS 0n repU " the contract/ 3 ) and so on repudiation of a voidable contract 
a 10n ’ he may have not only to restore the money paid or the land 

or floods delivered, but also to hand over the profits, if any, he made since 
the*term “ benefits ” would comprise both. For it is an equitable rule re¬ 
cognized in India that on avoidance the parties must be placed in the same 
position as if the contract had never taken place.< 4 > Thus, if an infant has 
paid a sum of money as part of the consideration for a lease of premises and 
has occupied them, he cannot recover back the money from which he has 
derived an advantage. But if he had not occupied the premises, the result 
would have been different, or then having derived no benefit whatever from- 
the contract, there would be the total failure of the consideration/ 5 ) But 
if money advanced to an infant on a mortgage declared void is spent by him, 
there is then no benefit which he is bound to restore/ 6 ) 

309. The current of decisions in this country for some years has been 

that a minor possessing sufficient understanding and enter- 
No Estoppel. a con t rac t by misrepresenting himself to be major 

would be estopped/ 7 ) but in a case from the Straits Settlement where the 
law is similar, the Privy Council have held that the law of estoppel is only 
applicable to a person, who is, sui juris , and not to a minor/ 8 ) In the case 
to which their Lordships referred. Lord Sumner delivering judgment of the 
court of appeal held that while the infant should be compelled to restore any 
specific property he may have received, he could not be compelled to pay 
back the money he had received as “it would be nothing but enforcing a 
a void contract.’'( 9 ) But while a minor is thus incompetent to contract or 
transfer property it does not follow that he is equally incompetent to be its 
transferee* 10 ) hut in this case his right as transferee must depend upon 


(1) S. 43. Indian Contract. Act (IX of 
1872). 

(2) Mad an Copal v. The Hindu Biscuit 
Co., 4 Bom. L. R., 627. 

(3) S. 64. Indian Contract Act (IX of 
1872), cf. S. 86. Indian Trusts Act (II 
of 1882) : under S. 38 of the Specific Re¬ 
lief Act (I of 1877). he may have to pay 
compensat ion ; Brohtno Butt v. Dharmo, 
26 C. 387, O. A.; Moihori Bibee v. Dhar- 
modas, 30 C. 530, P. C. 

(4) Muhammad v. Ottayil, 1 M. H. C. R., 
890. 

(5) Hrimes v. Blogg, 8 Taunt. 508 : 
explained in Corpe v. Overton , 10 Bing., 
259 ; Hamilton v. Vanahan-Sherrin, etc., 
Co.. [1894], 3 Ch.. 589 (593). 

(6) Dhurmo Dass v. Brahmo, 25 C. 
616, O. A.; Brahmo v. Dh<rmo, 26 C. 
381. 

(7) Gancsh v. Bapu, 21 B. 198, in which 

it was held that the minor was estopped 
under R. 115 of the Evidence Act, with¬ 

out fraud or deceit: so far dissented from 
in Dhurmo Dass v. Brahmo, 25 C. 616 

(622), O. A., Brahmo v. Dhurmo, 26 C. 


381; O. A., 30 C. 539 P. C., in which 
however their Lordships refrained from 
deciding the question whether a minor 
would be estopped by his fratidulent 
misrepresentation holding that in the case 
before them the misrepresentation was 
made to a person who was not misled 
thereby. In Bam Baiun v. Sheo Nandan, 
29 C. 126 a minor representing himself to- 
be a mnjor and so collecting rents was 
held estopred from recovering the same 
rent by suing through his guardian. To 
the same effect Surendranath v. Krishna, 
15 C. W. N., 239 ; contra (sed obiter) Jagar 
Nath v. Lalla Prasad, 31 A. 21 (27); Cf. 
Charibullah v. Kalak Singh, 25 A. 407. 
P. C. 

(8) Mhd. AriJJin v. Teob, 43 I. A., 
256 ; (19161, A. C.. 575; 39 I. C. 401, 
following Leslie Ltd. v. Shiell (1984) 3 
K. B. 607. 

(91 Leslie Ltd. v. Shiell, (1914), 3 
K. B. 607 (619). 

(10) Baghava v. Srinivasa, 40 M. 305 
F. B. 
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whether there are any outstanding obligations which cannot be enforced 
against him. Ami while the court cannot enforce an equity against him, 
it does not follow that the court will not give effect to an equity arising 
against his adversary. Thus a minor who, representing himself to be a 
major and competent to manage his own affairs, collected rent and gave 
receipt therefor, he was estopped by his conduct from recovering again the 
money once paid to him by his tenants, by instituting a suit through his 
guardian/ 1 ) But apart from fraud it has been held that- where a person 
represented himself as major and afterwards questioned his own acts on 
the ground of his minority, the burden of proof would lie upon him to 
§how that he was a minor at the time of the transaction he seeks to set 
aside. A minor plaintiff sued through his mother-for partition and obtained 
a decree which he executed. But subsequently be filed a compromise in 
which he alleged that he had then attained h is majority and prayed for the 
dismissal of the suit as the decree had been adjusted out of court. But 
subsequently he sued by his next friend to set aside on the ground of fraud, 
and the Court held that having once averred that he was a major, it lay 
on him to show that his own description was false/ 2 ) and in deciding the 
ease among other points, the statement of his age as given by him in the 
heading of his deposition in a case, was held to be of considerable 
importance, “ if the party who made it wishes to get rid of it in a subse¬ 
quent litigation and claims the privileges of minority, but does not explain 
how it was that he allowed his age to be put down as if he were a major. ”< 3 4 > 
But it must appear that the statement as to age was made by him. A 
mortgagee advanced a sum of money to a minor on his representation that 
he was of age by which the creditor was misled. It was held that the 
mortgagee could enforce his securityA q > A mortgage of his property by a 
minor to defend himself against a charge of dacoity in which his liberty 
was at stake was upheld on the ground that the loan was incurred for 
necessaries/ 5 ) As regards torts, a minor is responsible for his own acts/ 6 ) 


310. Lunatic. —The contract of a lunatic whether executory or executed 
is binding upon him to the same extent as if he had been sane, unless he can 
prove that he did not know what he was doing, and that the person with 
whom he contracted knew him to be so insane as not to be capable of 
understanding what he was about/ 7 ) A person may have been adjudged a 
lunatic, but his contracts are not on that account void, the crux of the 
matter being knowledge of his state by the other party who must have 
reason to suppose that the person he was dealing with was insane/ 8 ) A 
disposition of property by a lunatic during a lucid interval is considered 
done by a person perfectly capable of contracting, managing and disposing 
of his affairs at that period/ 9 ) A person apparent]}' of sound mind, entering 


(1) Ram Ratnn v. Shew Nandun, 29 
C. 126. 

(2) V irupakshappa v. Shidappa, 26 B. 
109(113, 116). 

(3) Munginram v. Gurmhai, 16 C. 347, 
P. C.; followed in Virubakshappa v. Shi¬ 
dappa, 26 B. 109 (177) ; Oriental Govern¬ 
ment, etc., Co. v. Naratfimha, 25 M. 183 
(190, 197). 

(4) Sarat Chand v. Mohun, 25 C. 371 ; 

following Nelson v. Stocker, 4 D. G. & 

J. 458 ; doubting Dhanmull v. Ram 

Chunder, 24 C. 265, in which the contrary 

waa laid down that there was no obliga¬ 


tion upon the infant which could ho en¬ 
forced upon the contract. 

(5) Sham Charan v. Chowdhwnj, 21 
C. 8/2. 

(6) Lvchmon v. Narayan, 3 N. W. P. 
H. C. R., 191. 

(7) Imperial Loan Co. v. Stone. [18921 
1 Q. B., 601. 

(8) Molton v. Camrour . 2 Excli., 487 

4 Exch., 17 ; Hall v. Warren, 9 Ves 
605. 

9 vL P> 605^°°’ L ‘ C ” ' n HaU V> Warren ' 
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into a contract for the transfer of his property which is fair and bona fide, 
can sue to set it aside on the ground of his lunacy. But the courts are 
reluctant to help a lunatic where the other party has acted fairly and cannot 
be restored to the status quoS *> It was at one time doubted whether a 
lunatic could be held liable on an executory contract/ 1 2 ) but the print has 
now been settled by authority that he is liable.< 3 ) In other respects the law 
generally follows that relating to a minor/ 4 5 ) A lunatic is liable for neces¬ 
saries in pursuance of a legal obligation, and not on an implied contract—• 
for a lunatic obviously cannot contract (§ 310). 


Drunken 


person. 


311* A contract with a drunken person stands on the 
the same footing. It is voidable only, and not void.C5) 


312. Disqualified Proprietor. —A person whose property is under the 
management of the Court of Wards is generally incompetent to contract, 
and therefore to transfer his property. In such cases the incapacity 
generally depends upon the construction to be placed on the several local 
Acts regulating the management of property by the Court of Wards.< 6 ) For 
instance, a person whose estate is taken up for management under the 
Jhansi Incumbered Estates Act/ 7 ) is declared incompetent to mortgage his 
proprietary rights in land. If therefore he purports to mortgage his property 
in defiance of the law the mortgagee could not invoke the assistance of section 
43 to compel the disqualified mortgagor to make good his representation after 
removal of the disqualification, inasmuch as a transfer illegal under a special 
statute cannot be legalized b.y reference to the more general provisions of 
section 43, and which could not be used to defeat the law(») This appears 
to have been overlooked in a case decided by the Bombay High Court in 
which the defendant had in violation of the provisions of section 325-A of 
the Code of Civil Procedure, 1882, sold his property to the plaintiff who 
sued for its recovery and whereupon the Court considered the principles 
underlying section 18 of the Specific Relief Act and 43 of this enactment 
applicable, and on their strength decreed the claim/ 9 ) It is sometimes 
argued that an incompetency to transfer does not necessarily imply an 
incompetency to contract and that therefore if a person may validly contract 
to transfer property, his invalid transfer would still imply a contract which 
the obligee might compel him to make good when the disability disappears. 
But the contract to transfer in future is not the same as transfer in praesenti, 
nor can the former be implied from the latter and the salutary provisions 
of the statutes enacted for the relief of incumbered estates would be 
frustrated if a construction were permitted giving to an illegal transfer tlie 


(1) Motion v. Camroux, 4 Exch., 17 ; 
Selby v. Jackson, 13 L. J., Ch., 249. 

(2) Baxter v. Earl of Portsmouth, 5 

B. & C. 170. 

(3) Imperial Loan Co. v. Stone, f 180 ), 
1 Q. B„ 001. 

(4) Cf. Wentworth v. Tubb, 1 Y. & C. 

C. C., 171. 

(5) Mathews v. Baxter, L. R., 8 Exch., 
132 ; explaining Oore v. Gibson, 13 M. & 
W., 623 (in which “ void ” was appa¬ 
rently used in the sense of “ voidable ”) ; 
Molton v. Camroux, 2 Exch., 487 ; 4 
Exch., 17. 

(6) Jinan Lai v. Gokul Das, 17 C. P. 


L. R., 13. 

(7) Act XVI of 1882. 

(8) Radha Bai v. Kamod Sinqh, 30 A. 
38. 

(9) Magniram v. Bakubai, 36 B. 510, 
contra, Murray v. Murat Singh, 3 N. 
L. R., 171 ; The argument that the res¬ 
triction occurs in a processual Code deal¬ 
ing with the “execution of decrees by 
Collector and has no wider outlook than 
the satisfaction of the decree was neither 
adduced nor considered in these cases. 
See the subject further discussed under 
S. 43 post. 
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cfrcuitouslTwl!^ “ trU,1 f f r P °f*P° ned - a,,d » h “« enabling one to compass 

o ob ect of cl IT ^ 8C,1 f Ved directlv - Moreover, tbe consideration 
object of such an agreement being the transfer of property which k hv 

h ' untran sferable is void under section 23 of the Indian Contract Vet both 
because the transfer is forbidden by law and the object of X ateemeut is 

law <i) But a in Ur con ^ ?£ wouId defeat the provisions of the 

must be had £ ? onsiderin S the effect of a statute in this connexion regard 

attendant ^ « 1 1-® nB , ture P ur P ose ’ the extent of the prohibition and its 
a tendant penalties, for while it is true that effect must be given to the 

divorceT froin 'X * '' true t,iafc the Provisions of law must not be 

orced from its purpose: cessante ratione ley is, ecssat et ipsalex.W 

313. The contracts of a married woman in India, it should be observed, 
Married women, depends upon the personal law to which she is subject. A 
., Hindu husband is not liable for a debt contracted bv his 

™e, except where it has been contracted under his express authority or 
under circumstances of such pressing necessity that his authority may be 
implied. bo where during the temporary absence of her husband in a 
neighbouring district for about one year, a wife conjointly with her husband’s 
brothers executed a mortgage of the family house in order to pay off her 
husband's creditors and for expenses of family cultivation, it was held that 
the wife was not justified in borrowing money to pay her husband’s debts, and 
the want of money for cultivation of his lands would not justify her in 
pledging his credit for a joint loan taken by his brothers in which his liability 
would extend to the whole debt, nor would it justify her hypothecating his 
property, and that therefore the husband and his property were not liable 
for the debt/ 1 2 3 4 ) But in such a case the wife herself would be liable to the 
extent of her StridhanW over which a Hindu wife has absolute disposing 
power and which she may exercise without her husband’s consent.( 5 > In 
this respect the law agrees with cases which have been decided with reference 
to the English statutes^ 6 ) which constitute the Magna Charta of the English 
wife. But by the common law, being a femme covert, a wife 
could not contract, except with the authority express or implied of 
her husband. 


314. In India there is no restrictive prohibition against the validity of 
Aliens. contracts of friendly aliens, although no doubt an alien 

enemy, or a British subject adhering to the Kind’s 
enemies, cannot contract or enforce any existing contracts during the 
continuance of hostilities/ 7 ) but his rights as to contracts made prior to the 
outbreak of hostilities are merely suspended and may be enforced upon the 
conclusion of peace. Foreign sovereigns and ambassadors are not subject to 
the jurisdiction of the British Courts in which contracts made by them 
cannot be enforced, except to the extent provided in the Code of Civil 


(1) Radha Bai v. Katnod Singh, 30 A. 
38. 

(2) “The reason of the law ceasing, 
the law itself ceases.” 

(3) Pnsi v. Mahadeo, 3 A. 122. Nathu- 
hhai v. Javher, 1 B. 121. 

(4) Nathubhai v. Javher, 1 B. 121 (124). 

(5) Nathubhai v. Javher, 1 B. 121 (123) 

and authorities therein cited ; Luchmun 


v. Kalichurn, 19 W. R., 292. 

(6) Married Women’s Property Act. 

1870, 33 & 34 Viet. C. 93, passed 9th 
August, 8170, amended by 37 & 38 Viet 
C. 50 passed 30th July, 1874, consoli-’ 
dated by 45 & 46 Viet. C., 75, amended 
by 56 & 57 Viet. C., 63. d 

(7) O'Meaty v. Wilson, I Camp., 418. 
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Procedure/ 1 ) A sovereign residing in the British Territory as a private 
person, and contracting, as such, is entitled to the same privilege/ 2 ) 

315. A barrister cannot sue/ 3 ) nor be sued/ 4 * ) for fees which are paid 

to him as mere honoraria , but this mutual disability is 
Barristers. confined to his services only as a barrister, and does not 

extend to extra-professional services as where lie does the work of an attorn¬ 
ey. (5) Until the year 1858 physicians also suffered from the same disability 
as barristers, but in that year a statute/ 6 ) was passed enabling them'to sue 
subject to the right of any college of physicians to make by-laws to the 
contrary by which their fellows would be bound. In India members of the 
medicai profession are under no legal or professional restriction, and may 
sue for their remuneration and be sued fori unskilful treatment. 

316. Pardanashin.—Transaction with pardanashin women form a 
special class in this country and are governed by rules the leading principles 
•of which generally correspond with those affecting minors, idiots, and other 
persons of limited capacity. And first, what is a pardanashin ? In ordinary 
parlance, as in law, the term signifies a woman who in accordance with the 
custom of the country lives in seclusion and does not appear in public before 
men. Of course, every woman is not to be deemed pardanashin. On the 
•other hand, it is laid down that a party claiming the status and privileges 
•of a pardanashin must aver and prove the fact in each case/ 7 ) A person 
who lives in some degree of seclusion is not deemed to be a pardah lady/ 8 ) 
And a lady who is shown to have appeared before the Registrar for 
registration of certain documents, and appeared as a witness in court in a 
•suit, put in tenants and fixed and recovered rents from them in respect of 
her house, paid municipal rates and taxes and was in the habit of visiting 
the mutwali of the street, could not be treated on a footing of a pardah 
lady/ 9) Again, a woman is either a pardanashin, or she is not: there is no 
middle course. As their Lordships of the Privy Council in one case 
•observed: “ The term quasi -pardanashin seems to have been invented for 
this occasion. Their Lordships take it to mean a woman, who, not being 
•of the pardanashin class, is jyet. so close to them in kinship and habits, and 
so secluded from ordinary social intercourse, that a like amount of incapacity 
for business must be ascribed to her, and the same amount of protection, 
which law gives to pardanashins, must be extended to her. The contention 
is a novel one, and their Lordships are not favourably impressed by it. As 
to a certain and well-known and easily ascertained class of women, well- 
known rules of law are established with the wisdom of which we are not now 
concerned. Outside that class, it must depend in each case on the character 


(1) Chap. XXVIII, Ss. 430—434. 

(2) Miqhe.ll v. The Sultan of Johore 
'[18041, 1 Q. B., 149, in which it was held 
that the Sultan could not be sued for the 
breach of a promise of marriage. 

(3) Smith v. Guneshee Lai . 3 N. W. P. 
H C R 83 

(4) Kennedy v. Brown, 13 C. B. (N.S.). 

677 ; In re Brasseur and Oakely [1896] 
"2 Ch. 487 ; Thakar Das v. Beechey, (1906) 

P. R., No. 49 F. B.; but contra (implied) 

in General Council of the Bar v. Land 

Revenue Commissioners, [19071 1 K. B., 
-462 ; Achamparambath v. Gants, 3 M, 
•138, F. B.; Parbati v. Dick, 8 C. P. L. R., 


13. 

(5) Land Mortgage Bank v. EJmes. 25 
YV. R., 332. 

(6) 21 & 22 Viet. C., 90, S. 31, re-enacted 
by the medical Act, 1886, 49 & 50 Viet. C. 
48, S. 6. 

(7) Shaik Ismail v. Amirbibi, 4 Bom. 
L. R., 146. 

(8) Ismail v. Hafiz Boo, 33 C., 773 

(783) P. C.; Kamini v. Narendra, 9 C. 
L. J. 19 (41) ; Ram Ditto v. Karam Devi, 
(1912), P. W. R. 167, 17 I. C. 243. 

(9) Shaik Ismail v. Amirbibi, 4 Bom. 
L. R., 146 (149). 
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and position of the individual woman, whether those who deal wiih her 
are or are not bound to take special precautions that her action shall be 
intelligent and voluntary, and to prove, that it was so in case of dispute ,, <i) 
Assuming then that a woman is established to be a pardanashiu, she is then 
entitled to that protection which the Chancery Court in England always 
extends to the weak, ignorant and intirm, and to those who for any other 
reason are specially likely to be imposed upon by the exertion of undue 
in uence over them. The undue influence is presumed to have been exerted 
unless the contrary be shewn. It is, therefore, in all dealings with those 
persons who are so situated, always incumbent on the person who is 
interested in upholding the transaction to shew that its terms are fair and 
equitable. The most usual mode of discharging this onus is by showing that 
the lady had good independent advice in the matter, and acted therein 
altogether at arm’s length from the other contracting party.It must also 
be shown to the satisfaction of the court that the deeds and powers executed 
by the pardanashiu had been explained to and understood by lier.< 1 2 3 > Where 
the conveyance by a pardah woman is impeached, there ought to be clear 
evidence, not of the mere signature by the party, but that the secluded 
woman had the means of knowing what she was about.( 4 > Merely reading 
over a document to a pardah woman who was sitting behind a curtain 
followed by her signature, is not sufficient to charge her with liability unless 
it is shown that the real gist of the deed was conveyed to her mindA 5 ) 
Registration of a document by a pardah woman is by itself no evidence of 
its genuineness.< 6 > In the case of a death-bed disposition this circumspection 
is all the more-necesasrv. (7) And when legal proof is wanting, its absence 
cannot be compensated by a legitimate inference arising out of or by any 
of the facts disclosed by the other parts of the case.< 8 > But where a pardah 
woman executes a mortgage in conjunction with her son and brother, the 
circumstance is sufficient to discharge the onus cast upon the creditor.< 9 > 


The Court looks askance at a voluntary deed executed by a pardah ladv 
in favour of a person holding a fiduciary position.< 10 > But there is no¬ 
fiduciary relationship between a person claiming succession and the creditor 
who assisted her in litigation and advanced or procured funds for its 
maintenance A 11 ) Where the transaction has been above board, and no case 


of undue influence has been pleaded 
the fact that the sale was in favour 
deed as obtained by undue influence. 


(1) Hodges v. The Delhi and London 
Bank, 23 A. 141 (145), P. C. 

(2) Kanaye Loll v. Kaminee, 1 B. L. 
R-, 315 ; Rakhun v. Ahmed, 22 W. R., 
443 ; Bazloor Rahim v. Shamsunnissa , 
11 M. I. A., 551 (585). 

(3) Sudisht Lai v. Sheobarat, 7 C. 245, 
P- C.; approved in Shambafi v. dago, 
29 C. 749, P. C.; Amirbibi v. abdul, 3 Bom. 
L. R., fi58 ; following Asyar AH v. Delroos, 
3 C. 324, P. C.; Sumsuddin v.. Abdul, 
31 B. -Ifi5 (175); Arhan v. Thakur Das, 
17 A. 125. O. A.; Sham Sundar v. Aehan, 
21 A. 71-P.‘C.; Mariam v. Sakina 14 A. 
8 ; Sajjad Husain v. Wazir Ali .34 A., 
455 (402) P. C.; Kali Raksh Singh v. 
Bam Oopal, 30 A.. 81 (89). P. C. 

(4) Fuzzul v. Amivd. 17 W. R.. 623. - 

(5) Amirbibi v. Abdul, 3 Bom. L.R., 658. 


in the plaint or raised by the issues, 
of her husband would not damn the 
12) The protection given by law to a 

(0) Fuzzul v. Amjud, 17 W. R., 523; 
Doole Chand v. Oomda, 18 W. R., 238 • 
Delroos v. Asghar, 15 B. L. R.. 107, O. A.; 
Asghar v. Delroos. 3 C. 324, P. C.; Manohar 
v. Bhagabati. 1 B. L. R., (O. C.), 28; 
Kanailal v. Kamini, ib„ 31 note ; Thakoor . 
deen v. Ali Hcssein, 13 B. L. R.. 427. P. C. 
Soondur v. Kishorre Lai, 5 \V. R., 240; 
Roon Narain v. Gvjadhur , 9 W. R., 297. 

(7) Grish Chunder v. Bhuggobutty, 13 M. 
I. A., 419. 

(8) Secful v. Doolhin, 11 M. T. A., 208.- 

(9) Badi Bibi v. Sami. 18 M. 257 ; 
Khalija v. Ismail, 12 M 380. 

(10) Rajabai v. Ismail. 7 B. H. C. R., 27. 

(11) Thakur Das v. Jairai, 20 A 130 
(134). P. O. 

(12) Muhammad v. Najiban, 20 A. 
447, P. C. 
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pardananhin cannot be transmuted into a legal disability. There is no 
absolute rule of law that a gift by a pttrdanashin is invalid unless it is proved 
that she had independent advice. The possession or absence of independent 
advice is a fact to be taken into consideration and well weighed on a review 
of all the circumstances relevant to the issue of whether the grantor 
thoroughly comprehended, and deliberately and of her own free will carried 
out the transaction. If she did, the issue is solved and the transaction 
cannot be impeached. If upon a review of the facts—which include the 
nature of the thing done and the training and habit of mind of the grantor 
as well as the proximate circumstances affecting the execution—if the 
oonc'usion is reached that the obtaining of independent advice would not 
really Tiave made any difference in the result, then, the de/^i of gift would 
be upheld. Independent outside advice is an essentially different thing from 
independent outside control. Where undue influence is pleaded, it is 
necessary to consider whether the facts of the case fall within the category 
of the principle which applies to every case where influence is acquired, and 
abused, where confidence is reposed and betrayed.^ The law throws around 
a pardanashin a special cloak of protection. It demands that the burden 
of proof shall in such a case rest, not with those who attack, but with those 
who found upon the deed, and the proof must go so far as to show 
affirmatively and conclusively that the deed was not only executed by, but 
was explained to and was really understood by the grantor. In such cases, 
it must also, of course, be established that the deed was not signed under 
duress, but arose from the free and independent will of the grantor. A deed 
of gift was executed by a lady in favour of a son of her paramour and agent, 
and therefore to all intents and purposes in his own favour, in respect of 
about a moiety of her absolute estate. The deed as granted was, considering 
the circumstances of her life, not in any way an unnatural disposition of 
part of her property. r l he deed was granted by the lady as the expression 
of her deliberate mind and apart frOm any undue influence'exerted upon it. 
For a considerable period of time the donor had been in the habit of 
managing her own affairs, of entering up her accounts and of attending to 
business. She was a capable woman, fully alive to the direction of her own 
interests and welfare of what she was doing. It was held by the Privy 
Council that the deed of gift was valid and should be upheld.(2) A lender 
who had made a loan to a pardah lady, through her agent acting under 
mukhiearnama , is not relieved of the duty of having to prove that he had 
advanced the money after due inquiry as to the necessity of the loan, that 
the agent had power to borrow, and that the money was applied to the use 
for which it was lent.(3) In other respects, the law'relating to incapacitated 
persons equally applies to transactions with a pardah woman. 

317. Hindu Father.—Under Hindu Law, the power of a Hindu father 
(1) Power over to deal with his self-acquired property is uncircumscribed 
self-acquired pro- by any restriction.<<> He may dispose of it to any one 
Derty -_ cither by gift or will, to which his sons cannot object, even 


(1) Per Lord Kin<jsdown «n Smith v. 
Kay, 7 H L. C.. 750 : cited ner Lord 
Shaw in Kali Bak*h Singh v. Ram Gopal , 
21 T. C.. 985. P. C. 

(2) Kali Baksh Singh v. Ram Gopal, 
21 T. C.. 985, P C. 

(3) Qolnm v. Muldun. 18 W. R.. 257. 

(4) Beer Pertap v. Maharajah Rajender, 
The Hunsapore case, 12 M. I A., 38 ; 
Balwant Singh v. Ramkishore, 20 A. 267 


P. C.: over-ruhncr the earlier cases in which 
the contrary was la : d down : Naqalinqam 
v. Ramchandra, 24 M. 429 : Kamil v. 
Budh (1893). P. R.. No. 30; Sohan’al v. 
Labhu Ram. (19071 P. R.. No. 1.50 ; Baijoo 
v. Aniori, 3 C. P. L. R.. 153. Bishen 
Perkash v. Batva . 12 B. L. R„ 430, P. C., 
(Mithila law). Verabhadra v. Marxidaga. 
34 M. 188 (204). 
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though it be in favour of a stranger.t l > And where lie makes thb *dposition 
in favour of his sons, he is competent to leave his self-acquired property for 1 
descend as ancestral property; the question being one of intention, mainly 
turning on the construction of the instrument of gift, in the absence of 
winch, however, it is presumed that the soils were intended to inherit as 
their ancestral estate/ 2 3 ) So again, if a partition is made by the father on 
the footing that the property is partible property, although there is in point 
of law a disposition made by the father, there can be no doubt that the 
father intends that the quality of ancestral property shall remain. 
Disposition of his self-acquired property tly will by a father to his sons, from 
which it was clear that he intended his sons to take the property in severalty- 
fin other respects the disposition, being in conformity with the precepts of 
Hindu Law), would in the absence of words indicating any intention that the 
sons should hold their shares free from the incidents of ancestral property 
be regarded as that of ancestral property/ 4 ) 


318. While therefore, the father has unlimited power of disposition over 

his self-acquired property, his power over the ancestral 

ancitraf^oDenv 1 i oint - fami b r property is limited, and controlled by the rights 
P P y* of the other members, who, in a Mitakshara family, are all 
joint tenants of the undivided estate in which no member has any defined 
share, the property passing on the death of any member to the survivors/ 5 ) 
Such is the case whether the property possessed by the family be ancestral or 
joint family property. All property' is regarded as ancestral if itjs origin can 
be traced back to a nucleus which has materially contributed to its growth/ 6 ) 
to which must be added property which a man inherits from a direct male 


ancestor, not more than three degrees higher than himself which is also 
classed as ancestral property. But property which though not ancestral 
may still be joint, as where it is acquired jointly or with the aid of joint 
funds, or where it is voluntarily thrown by T the owner into the joint stock 
with the intention of abandoning all separate claims upon it. In all such 
cases the property being of the joint family, it is subject to alienation only 
at the hands of the manager in case of necessity and where the father is 
the manager also in satisfaction of his antecedent debt. Hence, where a 
member of such a family executed a deed of gift treating the property as 
his self-acquired property, and it was found that the same was the joint 
property' of the family, the whole deed was set aside/ 7 ) But a transfer by 
a Hindu father, who was sonless at the time, cannot be disputed by his sub¬ 
sequently adopted son. The custom of allowing a reversioner not born at 


(1) Samasundara v. Qanga Biseer, 28 
M. 386 ; Nagalingam v. Ramehandra, 
24 M. 429 (437) ; over-ruling Tarachand 
v. Reebram, 3 M. H. C. R., 50 ; and follow¬ 
ing Balwant v. Rani Kishori, 20 A. 297 ; 
Sri Raja Rao v. The Court of Wards, 
22 M. 385 (397). 

(2) Mahamed v. Shewrtkram, 14 B. 
L. R., 226, P. C.: followed in Nagalingam 
v. Ramehandra, 24 M. 429 (437). 

(3) Nagalingam v. Ramehandra, 24 M. 
429 (437) ; following Muddon Oopal v. 
Ram Buksh, 6 W. R. (C. R.), 71. 

(4) Nagalingam v. Ramachandra, 24 M. 

429 (438) ; distinguishing Jagmohan Das 
v. Mangal Das, 10 B. 528 (574). 

(6) Beer Kishore v. Hur Bullub, 7 W. 


R., 502. 

(6) Dhunookdharee v. Gunput, 10 W. 
R., 122 ; Rampershad v. Sheochum, 10 
M. I. A., 490 (505) “ upon the facts it 
must be admitted that the evidence falls 
far short of proof that the ancestral pro¬ 
perty contributed in any material degree 
to the acquisition of the funds employed 
in trade which formed the bulk of the 
property in dispute.” Lakshman v. Jam- 
nabai, 6 B. 226 (232, 233); Ahmedbhoy 
v. Cassumbhoy, 13 B. 534 (5481 ; Dwarka - 
prasad v. Jamnadas, 13 Bom. L. R., 133 
(136, 137). 

(7) Oopal Lai v. Mahadeo, 6 C. W. N.. 
651. 
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the time of alienation to contest it, bears no analogy to the case of an 
adopted son. The reversioner claims through some ancestor, while, the 
adopted son can claim only through his father who himself was the aliena¬ 
tor.^ 1 * A Hindu father disposing of an ancestral joint family property under 
a deed, without the assent of his son, only operates on the property repre¬ 
sented by his share, and is binding on him alone. He is, however, em¬ 
powered to transfer his son's interest in the property to pay off an antecedent 
debt, or in pursuance of a moral or religious obligation justifying the transac¬ 
tion, in the absence of which, the purchaser so far as the son’s rights are 
concerned, takes nothing, but is regarded as a mere trespasser liable to be 
ejected at any time within twelve years, that is, before he has perfected his 
title by adverse possession.* 2 * There is no more presumption in favour of 
the father than in favour of any other manager, that moneys borrowed by 
him are for family purposes.* 3 * In both cases, in the absence of consent 
the following principles would apply: —(i) The power must be exercised only 
in case of need, (ii) The matters to be considered are (a) the existence of 
pressure, (h) the means of averting it, (c) the benefit to be conferred, (ui) If 
the lender or purchaser be a party to mismanagement, he cannot take ad¬ 
vantage of his own wrong, (iv) The lender or purchaser, however, unless 
he acts mala fide, is not affected though better management might have pre¬ 
served the estate from debt, (v) The lender or purchaser ,s bound to 
enquire; but (vi) if he dqes enquire and acts honestly, the real existence of 
necessity is not a condition precedent to the validity of the transaction pro¬ 
vided the necessity alleged is sufficient and reasonably credited, (vn) The 
lender or purchaser is not bound to see to the application of the money 

advanced.* 4 * 

. 319 Any individual member by withholding his consent cannot defeat 
the power which, as manager, the father possesses to alien or incumber the 
property for a joint-family necessity. It has accordingly been laid down in 
a series of decisions of the Privy Council that, where joint ancestral property 
has passed out of n joint-family under a conveyance executed by the father, 
in consideration of an antecedent debtor in order to pay off an antecedent 
debt, his sons cannot recover that property unless they show' (a) that the 
debts were contracted for immoral purposes, and (b) that the purchasers had 
notice that they were so contracted.* 5 6 * 

320. Now as the term “ antecedent debt ” is intended to convey a debt 
What Is ** ante- existing or incurred prior to and independent of the trans- 
cedent debt.’ 1 fer, in dispute, it follows that if the debt was incurred even 


(1) Balua, v. Gulab Singh (1901), B. 
L. R., 42 ; Rambhat v. Lakshman 5 
B.630. 

(2) Ralwnnt Bao v. Bamkrishna, 3 Bom. 
L. R., 082 ; distinguishing Shrinivas v. 
Hanmant, 24 B. 240, F. B.; following 
Unni v. Kunchi, 14 M. 2G0. (The sons 
need not sue to set aside the sale under 
IS. 39 of the Specific Relief Act, and hence 
Art. 144 and not Art. 91 would apply). 

(3) Krishna v., Vasudev, £1 B., 808 ; 

Guru Sami v. Ganapalia, $ M. 337 ; Subra- 
many a v. Sadashiva, 8 M. 75 ; Chennayya 
v. Perumal, 13 1)1. 51.- . , . 

(4 ) Nalhaji v.’ Sitaram, 4 Bom. L. R., 

-587. 

(6) Hanooman Peraaud v. Mt. Babooee, 


6 M. I. A., 393 (421); Girdhari v. Kanto 
Lai, 14 B. L. R., 187, P. C.; Suraj Bansi 
v. Shiv Prasad, 5 C. 148, P. C.; Nanome 
v. Modun, 13 C. 21 P. C.; Bhagbut v. Mt. 
Girja, 15 C. 717, P. C.; Surja Prosad v. 
Qolab Chand. 27 C. 704 ; Lala Surja Prosad 
v. Golab Chand, ib., 724 ; Arunachala 
v. Munisami, 7 M. 39 ; Addaika v. Natesa, 
17 M. L. J. R., 283. Ningaraddi v. Laksh- 
manna, 3 Bom. L. R. 647 (651). Badri 
Prasad v. Madan Lai, 15 A. 75 F. B.; 
Debi Dat v. Jadu Bai, 24 A. 459 ; contra 
Jamna v. Nain Sukh, 9 A. 493, must 
be deemed to be overruled (Per Banerji 
and Aikman, JJ., in Debi Dat v. Jadu 
Bai), 24 A. 469 (460). 
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a moment earlier than the transfer, it would ho an antecedent debt, 
and as such, binding on the joint family, though the same debt 
if incurred contemporaneously with the transfer, or as its consideration would 
exonerate all but the father’s coparcenary interest/ 1 ) But of course, the 
antecedency must be real and not merely a cloak for masking an invalid 
transfer. “ Antecedent debt means antecedent in fact as well as in time, 
that is to say, that the debt must be truly independent and not part of the 
transaction impeached. ”< 2 > Moreover, in the case of a mortgage-debt 
incurred by the father the debt is the primary obligation, and the mortgage 
is only a collateral security for its discharge. If the debt is binding on 
the son, its discharge by making an usufructuary mortgage or by enforcing 
the security by sale would seem to be equally binding on the son, inasmuch 
as he is thereby exonerated from liability to discharge the debt of the father 
by means of other family property. In this view there should be no dis¬ 
tinction in principle between a mortgage given for an antecedent debt and 
a mortgage given for a debt then incurred, for in either case the debt is bind¬ 
ing on the son and the enforcement of the security exonerates the son from 
the burden of his father’s debts.< 3 > But it is probably too late now to con¬ 
tend for the logic of reason which is overborne by the almost consensus of 
authorities, according to which the liability of the son's co-parcenary interest 
is limited only to the case of antecedent debt, or of course, legal necessity.< 4 * > 
On the other hand, there are cases in which the courts have held the son’s 
share bound even though the debt was the consideration of the mortgage, 
but in doing so they have reconciled themselves to the view of the Privy 
Council by holding that even a debt so incurred must be designated antece¬ 
dent.There are, moreover, cases which neither refer to the Privy Covin- 
•cil nor feel themselves trammelled by the distinction drawn by that tribunal, 
and in which the non-existence of the debt and its immorality are held to 
be the only grounds for exoneration of the co-parcenarv interest from lia¬ 
bility/ 6 ) But the term “ antecedent debt ” has come to stay and it cannot 
be put out of account merely because it is a practically unnecessary ex¬ 
crescence of an archaic law. An antecedent debt stands apart, and has 
nothing in common with legal necessity. Consequently, it need not be a 
debt incurred for the necessities of the family, though it must not be illegal 
or immoral/ 7 ) 


(1) Suraj Run tip v. Sheopcrshnd, 5 C. 
148, P. C.; Venkataramanayn v. Ven- 
kataramanadas, 29 M. 200 (204) ; Vcn- 
kataramanaya v. Venkataramanadas, 29 
M. 200 ; Bhagumti Prasad v. Ganqa Prasad, 
8 A. L. J. ‘ 049 (050) : Chandra Deo v. 
Mata Prasad, 31 A. 170 F. B.; Rhamuafi 
v. Ganga Prasad, 8 A. L. J., 049 ; Kanil 
Deo v. Thakur Prasad, 30 A., 17. Alahahir 
v. Rasant, 12 I. C. 347 (349) ; Janqi S<ngh 
V/ Ganqa Singh. 10 O. C.. 300 ; Hira Ram 
v. Vderam, 9 N. T- R. 74. 

(2) Brij Narain v. Mongol Pras'id , 
46 A.. 95 (104). P. C., overruling Sahu 
Ramcharulra v. Rhup Singh, 39 A., 437, 
P. C. 

(3) Chidambara v. Koothaperumal, 27 

M. 326 ; dissenting from Sami v. Pon- 

carnal, 21 M. 38 ; following Ramasamayyan 

v. Virasami, 21 M. 222 ; PaUini v. Rang- 

*<*yya, 22 M. 207, Suraj Prasad v. Qolab 


Chand, 28 C. 517 ; Drhi v . Jadu, 24 A. 
59 ; Rnmchandra v. Fakirappa, 2 Born. L. 
R., 450. The rase itself was overruled 
in V> nkataramanaya v. Venkataramana . 
29 M. 200. F. B. 

(4) Afuddun Thakoor v. Kan too Lall, 
14 B. L. R., 187, P. C.: Surai Runsi v. 
Shea Persad. 3 C. 148, P. C.; Nanomi v. 
Alodhun Alohun, 13 C. 21. P. C.; Rhagbut 
Pershad v. Girja Koer, 15 C. 717. P. C.; 
Alahahir v. Mohestvar Nath, 17 C. 584 • 
Venkataramanaya v. V enkataramana, 29 
M. 200. F. B. 

(5) Luehman Doss v. Giridhur, 5 C. 
855 ; Khalilul Rahman v. Gobind Pershad 
20 C. 328 ; Chintaman v. Kashinath. 
14 B. 320. 


(6) Debi Dot v. Jadu Rat, 44 A. 459 

(7) Rhagwati Prasad v.' Gang a Prasad 

8 A. L. J., 649 (650). ’ 
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321. It is the general principle that a Hindu son is liable for his 

father s debt to the extent of the ancestral estate which 
01 s3n s comes to the son, under the Mitakshara and at his birth, 
a y * and under the Dayabhaga at his father’s death; provided 

always that the debt has not been contracted for an immoral or illegal 
purpose. It is the remedy of the sons Chat they may sue to prevent their 
father from wrongfully dealing with the estate; but they are not co-equal 
with him as regards authority to deal with others concerning it and the 
father has authority over them.* 1 ) And it would appear that in this respect 
a minor son is in no better position than an adult son.* 2 3 ) A mortgage of 
a specific property may be either in consideration of a debt antecedent to 
that mortgage, or it may be contracted on that mortgage itself, an in 

both cases, subject to the same limitations the sons al * e un . er , a 
obligation to discharge it. Thus every non-immoral debt of the father 
binds the general assets from the first, and so roay cons l u e a join 
family necessity from which would thereafter jus 1 y a speci c c arge or 
alienation. It may be open to a son to suggest his own mode of meeting 
such joint family necessity until his father has aliened or created a specific 
charge on the joint ancestral property for the purpose. But the father 
being the natural and necessary guardian is allowed considerable discretion 
and a transaction cannot be set aside merely on the ground that it was not 
assented to by all the members. Hence where property belonging to a 
joint Mitakshara family is sold by the father, the only ground upon which 
the sons can assail the sale is that it was made without consideration or 
that it was tainted with immorality or illegality, though in such a case the 
sons may well claim to exonerate their co-parcenary interests on the 
ground that it could not be aliened except for a debt which was either 
antecedent or was supported by necessity( 4 >; and in such case if the sale 
be in excess of the necessity the sons could impeach the alienation though 
they would be bound to refund the consideration supported by necessity.* 5 ) 
But the decided cases lack in harmony on this point, for while there are 
cases in which except for an antecedent debt the father's status is 
indistinguishable from any other male manager* 6 ) there are others in which 
the view is still taken that the sons cannot impeach the father's alienation 
except upon the ground of its illegality or immorality.* 7 ) The distinction is 
material; since in the former view it will be on the alienee to justify the 
alienation in his favour whereas in the latter view its validity will be 
presumed, it being then on the sons to impeach it. And the same want 
of harmony pervades the question whether the power was exercised to 
incur a debt or to make an alienation. This conflict of views was passed 
in review in a recent case, in which, however, the Court found itself 
divided, the majority of the Judges supporting the first view from which 


(1) In all these respects the Mithila 
law does not differ from the Mirtakshara : 
Qirdhari Lull v. Kcinto hall , 14 B. L. R., 
187, P. C.; Nanomi v. Modhun Mohun , 
13 C. 21 (33), P. C. 

(2) Suraj Bmsi v. Shiv Prasad, 5 C. 
148. P. C-; Nalhaji v. Sitaram, 4 Bom. L. 
R., 587 (594). 

(3) Luchman ■ v. Oiridhur, 6 C. 865, 
F. B.; explained in Khalilul v. Qobind, 
20 C. 328. 

(4) Sheo Dayal v. Jagar Nath, 8 A. L. 


J., 922 (924) ; Ram Dayal v. Ajudhia, 
28 A. 328 (330) ; Sahadeo Rai v. Ram 
Sewalc, 6 I. C. 331 (333). 

(5) Mahabir Prasad v. Basant Singh, 
12 I. C. 347 (349) contra : Wadhawarnal 
v. Wadhama , (1906), P. L. R. No. 144. 

(6) Chandradeo Singh v. Mataprasad, 
31 A. 176 F. B. 

(7) Chidambara v Koo'haperumaf. 27 
M. 326 ; Malayandi v. Subbaraya, 8 I. C. 
854 (855). 
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however the minority dissented being inclined to the second view.CD But 

f A V ‘ e T “ f I " aJOrl K y “PP ear ? to have for the time being settled the law 
at Allahabad,C > though it is there conceded that if the son allows his 

father s alienation to remain unchallenged till he is driven to a suit his 

consent thereto would be presumed® and which appears to be a perilous 

conoessmn to the broader view. But whichever view may ultimately be 

‘here ^ he no doubt that the days of " pious duty ” are gone 

and that the view of the Courts is not likely to place the. father’s acts in 

* apa r t . from those of any other manager. And the law in this 
respect would appear to be the same, whether the transfer be voluntary 
or involuntary, for example, in execution/’) since the circumstance which 
renders ah alienation unimpeachable is not fhe form of the transfer but the 
existence of an unimpeachable necessity. And even apart from necessity 

., e T S are J a ^ e to extent °f the ancestral property in their hands' 
though in such a case the courts have first charged the ‘father’s interest' 
holding the property possessed by the sons liable only to make good the 
dehdency.t ) The sons may be under pious duty to discharge not only the 
rather s debts, but also the obligation incurred by him as a surety for* pay¬ 
ment of money on behalf of another< 6 > as where the father bound himself 
as surety to pay the rent at any time due hy a lessee in respect of the 
premises demised to him.<*> But the case would be otherwise if the security 
was given for good behaviour or for keeping the peace.(*> 


According to two decisions of the Madras High Court there was said to 
* i? 0 re %i° us or moral obligation on a father to bring about the marriage 
of his son,( 9 ) or daughter.* 10 ) In this view ain alienation of joint property for 
this purpose would not then bind the co-parcenary body. But the 
Madras view does not take note of the fact that under Hindu law marriage 
is a sacrament * Sanskar > which is a recognized head of necessity* 11 ) and it 
is now so held in several cases which may be regarded as settling the 
question by their preponderance.* 12 ) 


(1) Chandradeo Singh v. Mata Prasad, 
81 A. 176 F. B. Stanley O. J., Knox and 
Ailonan JJ. constituted the majority 
while Banerii and Richards JJ. held 
contra. The text of Mitakshara would 
seem to favour the narrower , .v-i^w placing 
the father on no higher pedestal than 
any other manager—See Mitakshara. Ch. 
I. S. 1 Cl. 27. 

(2) Nath Mai Das v. Dalip Singh. 13 
t\C. 401 ; To the same effect per Sundara 
Aiyar, J. i n Krishnasami Doss' Reddi 
(In re) 13, I. C. 648. 

(3) Kamta Prasad Singh v. Sidh Narayan 
Singh, 14 I. C. 251. 

(4) Narayancharya v. Narso, 1 B. 260 : 

followed in Lakshman v. Salya hhamabai, 
8 B. 494 (498) ; Kastur v. Appa, 5 B. 621 
(629) ; Sadashiv v. Dinkat, 6 B. 520 (522) ; 
Pakirchand v. Motichand, 7 B. 438 (441); 
Pamphal v. Deg Narain. 8 C. 517 (524) ; 
Joharmal v. Eknath, 24 B. 343 (345) ; 
Ratnam v. Gobindarajuht, 2 M. 339 (345). 

(6) Kiehen P rshad v. Tipun Pershcd, 
34 C. 735. 

(6) Tukarambhat v. Ganparain, 23 Bom. 
464; Sifaramayya v. Venkataramarna, 


11 M. 373 ; Chetti Kulam v. Chetti Kulam 
28 M. 377 ; Gopal Pao v. Berar Manu¬ 
facturing Co., 1 Nag. L. R., 173: Jai 
Kumar v. Gauri Nath, 3 A. L. J.. R. 506 

Chetti Kulam v. Chetti Kulam. 28 
XVI. t)77.‘ 


» 'V YJ 


26 A. 611. 

v - Dcrarabhctla, 27 
M. 206 . Eissented from in Svndarabai 
v. Shivanarayana 32 B. 81 ; Devulapalli 
v. Polavarapu , 34 M. 422. 

(10) Svndari v. Sivbramania, 26 M. 506. 
81 (86 i 2 ^ darabm v - Shivnarayana, 32 B. 

4o!> 12) v - Polavarapu, 34 >f. 

422; Manna v. Doddisetti , (1911) 12 

I. C. 539 : 2 M. W. N. 380 ; Gopala Krishna - 
maraju v. \ enkatanarasa. (1912) 23 AT 

F. B;; Gadirazu v. Saripat/i 

( ammo lft M ' ?' J 23 * ; Sa P a yV a V. Bulch- 
TT’l L - 666 : London Prasad 
v * Ajudhia Prasad, 32 A. 325 F. B • Bam 

coomar v. Ichamayi, 6 C. 36 ; Seeni Ammal 

p ', 3 4 * 6 1 c - 8f2 > *■ 
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322. As regards the burden of proof, it is established that the person 

claiming the benefit of an alienation must establish prima 
Burden of proof. case> Qg showing that the alienation was made for 

a justifiable purpose, or that he had taken in that belief.All he is then 
required to shew is that the alienation was made for a purpose ostensibly 
justifiable, and it would then be for the other to show that the purpose was 
not justifiable.< 1 2 > But if once it is admitted or proved that the alienation 

was for an antecedent debt, the purchaser is not then bound to show that- 
there had been a proper enquiry as to the purpose of the loan, or to prove 
that the money was borrowed for family necessities. (3) But in order a 
a son's interest should pass, the transfer must purport to pass that interes , 
it must not be limited to pass merely the father s persona m eres 


323. The sons are not bound by an alienation made by a Hindu 

+r> v,; q concubine in consideration of past co- 

mSble 1 5 4 Vl enH habitation.W A Mitakshara father has no right to make 
tions. a gift of howsoever small a portion of the family bind 

. , (6) , llf be for the benefit of the family idol it would 

l 0 , unS foi- 6 * * * a^ proper purpose of family. (*> Ancestral property 

may be told by £%£“Z p£^ 

of h“s infant U son,W though he may make a gift to daughters or his married 
°i s ter out of the family property to a reasonable extent by way of marriage 
' r; nnQ ( 10 ) A nephew cannot object, to an alienation made by his uncle/ 11 ) 
nor by a son who at the time of alienation was neither born nor begotten/ 12 )* 
And if the son has consented, the grandson cannot object/ 13 ) but the son 
of an adopted son bears no relation to the latter’s father, since the relations 
-t'lhlished bv the Kritrima form of adoption is confined to the contracting 
father and does not extend further/ 14 ) On the death of the father, the 
management of the joint family devolves on the eldest son or of the other 
male "member of the family, and if the sons be minors, then the manage¬ 
ment may devolve on their mother or some other relation. The law. as to 
the powers- of alienation of a Hindu widow has been already discussed 
(S 328) and will have to be more exhaustively expounded later on/ 15 ) The- 
powers of the manager of a Hindu family now next call for notice. 


(1) See S. 38 post; Girdhari Loll v. 

Kantoo, 14 B. L. R., *87, P. C. „ 

(2) Svbramanya v. Sadashxva, o M; to. 

(3) Bhngbut v. Girja, 15 C. 717 P. C.; 
Chennayya v. Perumal, 13 M. 51 ; Samt 
v. Ponnammal, 21 M. 28; KhaHhtl v. 
Gobind, 20 C. 328; Hatha j v. Silaram, 

4 Bom L. R., 587 (001). 

(4) Narayanrav v. Javhcrvanu, 12 13. 

436 ; Nett haji v. Silaram. 4 Bom. L. R., 
687 ’ (595, 603). In Jvmsetji v. Kashi- 
valh 26 B. 326 ; Simbhunath v. Golnp 
Sinqh, 14 C. 572, P. C.; Upocrocp v. ia//o, 
6 C. 749 ; Jit gal Kishori v. Aranda, 22 
C. >545; Khavurmcssa v. Joke Nath, 27 
C. 276, in which the transaction was 
inchoate. . 

(5) Ningaraddi v. Lajcelmatca, 3 B. 

L. R.. 647 (651) ; Vrandavandas v. Yaml- 

nabai, 12 B. H. C. R., 229. 

(< ) Muthuscmi v. Doraeami, 11 M. L. 

J. R., 310 ; Baba v. Titnma, 7 M. 367 ; 


Ramunna v. Venkata, 11 M. 246. 

(7) Raghunath v. Gobind. 8 A. 76 
explained in Mvthusami v. Dorasami, 
11 M. L. J. R., 310. 

(8) Ditleep Singh v. • Sreekishoon, 4 N. 

W. P.. H. C. R., ‘83. 

(9) RayaUal v. Sultanna, 16 M. 84. 

(10 ) Kadvtamma v. Narasimha. 17 M. 
L. ,T., 529 ; Kamakshi v. Chakrapany, 
30 M. 452 ; Rrmasami v. Vengidasami, 
22 M. 113. 

(W)Adjcodhia v. Kashce, 4 N. W. P. 
H. C. R.. 31. 

(12) Madho v. Hurrgat, 3 Agra, 432; 
Jado v. Ranee, 5 N. W. P H. C. R., 113 ; 
but • otherwise if then in the womb— 
Minakhi v. Virappa, 8 M. 89 ; a son eon- 
ceived being equal to a son bom; Saba- 
pathi v. Sr.masundaram. 16 M. 76. 

(13) Bvraikv. Greed? arce, 9 W. R., 337. 

(14) Jvsnant v. Dcolee, 25 W. R., 255. 

(Ip) S. 38 post. ;..,T^ 
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. 32 ** Hu J du Manager.— A Hindu family is regarded as a corporation 

,.n A nt f r !f S ar ° ueces ? arl b' centred in the manager, the presumption 
,V * mJ he mmu, P ei * * acting for the family unless the contrary is 
shown.t) The managing member of a Hindu joint family holds a position 
m relation to the other members of the family and the familv property, 
peculiar to himself, ami not precisely analogous to anything" known to 
.ijiigusli law. He is not the agent with delegated authority in a fiduciary 
nncl accountable relation to the other members of the family.< 1 2 > He is 

ii'* • I « •• ^ * 11 ^ d * ^ ^ Ion g as a member of such a 

tannly is a minor, he is in the position of a trustee for him of the joint 

pioputy to the extent of his share in it, and is liable to account for it to 
um when the trust ceases.< 3 > On the other hand, the other members so 
long as they choose to continue in a state of commensalitv and joint 
motion do not possess individually any several proprietary right other 
than an alienable right to call for partition. But where, however, the 
management of a family is entrusted to a member on express condition, 
that he should maintain and be liable to render account, the manager 
is then liable to account on the footing of an ordinary agent.( 4 > But 

apart from agreement, a member of a joint family cannot sue for a share 
ot the profits of the joint family estate as he has no definite share until 
partition. He may, however, sue for partition of such estate, if the estate 
is not impartible, and then he is entitled to an account.* 5 > When a debt 
is contracted by the managing member of a joint family for a joint familv 
purpose, the joint family and not the managing member alone becomes 
liable for it. In this respect there is no difference between the Mitakshara 
and the Dayabhaga schools of law.* 6 ) On the other hand, the joint familv 
is not liable for the personal debts of the manager* 7 ) unless if it is shown 
I hat the manager had incurred the debt as the agent of the other co¬ 
parceners or that it was subsequently acquiesced in by them,* 8 ) in the 
absence of which the contracting party alone might he liable for restitution 
provided that the personal remedy against him is enforced and its recovery 
is within time.* 9 ) A <1 lit incurred by the manager is presumed to be a 
family debt, but when one of the members is a minor, the creditor seeking 
to enforce his claim against the family property, must show that the 
debt was contracted bona fide and for the benefit of the family.(M) a 

person lending money on the security of an undivided Hindu family is 
hound to make enquiries as to the necessity that exists for the loan, and 
this he must do equally, whether all the members of the family are adults 
or minors.( J1 > But where the family has been carrying on an ancestral 
trade, the infant members are bound by the acts of the manager, which 

are necessarily incident to, and' flowing out of. the carrying on of that 
trade. 


(1) Oan Savant v. Narayat), 7 B. 407. 

(2) Muhammtvl v. Radhe. Ram. 22 A 

307. 

. (3) Chuckun LaU v. Pornn . 9 W. R., 

483 ; Ranganmani v. Kaxinnth, 3 B. L. 
B., (O. C.), 1 ; Qanpat v. Annaji, 23 B. 

144; Pirthi Lai v. Jowahir. 14 C. 493. 
P. C. : Shankar v. Hanlro , 10 C. 397. P. C.; 
Annanuilai v. Murugasa, 20 M. 044. P. C. 

*4) Sefrucherla v. Setrucherla, 22 M. 
470 P. C. 

(«) Pirthi Lai v. Jowahir, 14 C. 493, 
P. C.; Shanhar v. Hardeo, 10 C. 397, P. C. 

(0) Dwarkaj Nath v. Bungshi Chandra, 

8 


9 C. W. N., 879 ; Baldeo v. Mobarak Ali 
29 C. 583 ; Abbakke v. Kinhiamma, 29 M 
491. 

(7) Ran jit Sing v. Amullya, 9 C. W. 
N., 923. 

(8) Ranjil Sing v. Amullya , 9 C. W N 

923 (927). * 

(9) Palukdhary v. Baljit, 4 C L T 

643. ‘ • 

(10) Tandavarya v. Valli, 1*M. H. C. R. 

39. * 

jjjgl) ° ane v - Kane ’ 4 B • H. C. R., (A. c.). 


TRANSFER OF PROPERTY. 


226 



326. The manager can pledge the property and credit of the family 

for the ordinary purposes of that trade, and third persons 
lamu^rade * ° f dealing bona fide with such manager are not bound to 
y ' investigate the status of the family. Such acts as are 

necessary for the material existence of the undivided family, or the preser¬ 
vation of the family property, will equally bind all the members.W The 
law was thus stated in a case which has been since followed as enunciating 


the leading principle on the subject: “ The power of a manager to carry 
on a family trade necessarily implies power to pledge the property and 
credit of the family for the ordinary purposes of that trade. Third parties, 
in the ordinary course of bona fide trade dealings, should not be held 
hound to investigate the status of the family represented by the manager, 
whilst dealing with him on the credit of the family property. Were such 
a power not implied, property in a family trade, which is recognized by 
Hindu law to be a valuable inheritance, would become practically useless 
to the. other members of an undivided family, wherever an infant was 
concerned, for no one would deal with a manager, if the minor were to be. 
at liberty, on coming of age, to challenge, as against third parties, the 
trade-transactions which took place during his minority. The general 
benefit of the undivided family is considered by Hindu law to be para¬ 
mount to any individual interest and the recognition of a trade as .inheritable 
property renders it necessary, for the general benefit of the family, that the 
protection which the Hindu law generally extends to the interests of a 
minor should fie so far trenched upon as to bind him by acts of the family 
manager necessary for the carrying on and consequent preservation of that 
familv property; but that infringement is not to be carried beyond the 
actual necessity ’ of the case.”* 1 2 ) In such a case, then, the question of 
necessity or propriety does not arise.< 3 > Of course, members of a joint 
family carrying on a trade in partnership and contracting with the outside 
public in the course of that trade, can have no greater privileges than any 
other traders. If they are really partners, they must be bound by the 
same rules of law for enforcing their contracts in courts of law as any 
other partnership.* 4 ) In a Bombay case it was, however, laid down that 
such a partnership has many, but not all, of the elements existing in an 
ordinary partnership. For example, the death of one of the partners does 
not dissolve the partnership ; nor, as a rule, can one of the partners, when 
severing his connection with the business, ask for an account for the pa^t 
profits and losses.* 5 ) And it was accordingly laid down that the riches 
and liabilities arising out of joint ownership in a trading business, created 


through the operation of Hindu law between the members of an undivided 


(1) Ram Lai v. Lakhmichand, 1 B. H. • 
C. R., (A. P.), 51 ; followed in Trimbak 
v. Oopal She . ib., 27 ; Johurra v. Sr e- 
gopal, 1 C. 470 ; Sham Narain v. Rughoo- 
bur, 3 C. 608 ; Joykirto v. Nittyanund, 
ib., 738 ; Bemola v. Mohun, 5 C. 792 '805) ; 
Rampartab v. Foolibai , 20 B. 767. 

(2) Ram Lai v. Lakshmichand . 1 B. 

H. C. R. (A. P.), 51 (71. 72): followed 
in Johurra v. Sreegopal, 1 C. 470 ; cited 
with approval by Garth, C. J., and Pon- 
tifex, J., in Bemola v. Mohun, 5 C. 792 
(805) ; Morrison v. Versechoyl , 6 C. W. 
N., 429 (461). 

(3) Bemola v. Mohun, 6 C. 792 (806). 


The law is the same whether the fami’y 
be governed by the Mitakshara or the 
Davabhaga (ib., 8051. 

(4) Ramsebvk v. Ram La 7 1, 6 O. 815. 
A Hindu infant does not by birth become 
a partner, although he is entitled to in¬ 
terest in a joint family; Lvtchmanen 
v. Siva, 26 C. 349, but. the correctness 
of this view may be -tniestioned ; see In 
rte Heoroon Mahomed, 14 B. 189 ; bf course 
the minors are not bound if the manager 
starts a new business— Makhun v. Ram 
Lall, 3 C. W. N., 134. 

(6) Samalbhai v. Someshvar, 5 B. 38. 
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Hindu family, cannot be determined by exclusive reference to the Contract 
Act/ 1 ) but must be considered also with regard to the general rules of 
Hindu law which regulate the transactions of united families.< 2 3 * As against 
this view, it may be submitted that as between the partners inter se the 
rule laid down would no doubt apply; but as against a stranger it is ditlicult 
to see why the general law should not prevail. Indeed, this was con¬ 
ceded by the Privy Council in a case in which their Lordships observed: 

The authorities^* cited by Mr. Cowell have no application to this case. 
They were cases of a family business being carried on by the manager of 
an undivided family estate. In that case, the manager cf a family business 
has a certain power of pledging assets for the requirements of the 
business. ”( 4 * On the other hand, a contract to convey by the manager of 
a joint family cannot be specifically enforced against the other members 
unless the latter were either parties to such a suit, or to the contract or 
had authorized the manager, to enter into it or have ratified it. In such 
a case the question whether the sale will bind the other members under 
Hindu law does not arise.( 5 > Where one of several partners has under 
arrangement with the other partners the sole management of the business 
he has the power of borrowing as incidental to the power to trade, and tue 
power to pledge the partnership assets as incidental to the power of 
borrowing. Where a partner has power to borrow on mortgage for the 
purpose of trade, he has power to give a mortgage for an antecedent 
debt.* 6 * 

326. But one thing is certain that whether the manager be the father 

or any other member, the validity of a mortgage by him 
Minimum powers Q f a f am il\- business without the concurrence of the other 
of the manager. members of the family or when some of those members 
are minors, depends on proof that the mortgage was necessarily entered 
into in order to pav the debts of the business/ 7 * to carry it. on/ 8 * * preserve^) 
or to improve it/ 10 * And in the case of improvements of the family pro¬ 
perty, made by the managing member of a Hindu family,where the sum 
spent was large, but the discretion was exercised bona fide and for the 
benefit of the estate, and the family had this benefit, it was held that the 
discretion should hot be narrowly scrutinized/ 11 * In order to bind the 
family, the managing member must have acted in his representative 
capacity. Where therefore he executed a mortgage which was clearly 
intended to be executed by all the members of the joint family, but was 
signed only bv the manager for himself and his son, the other members 
having refused to execute it, it was held that the document did not go 
beyond the stage of a proposed agreement which had never been perfected 
and upon which even the executants could not be sued, since they had 
executed it upon the understanding that the other brothers would join, and 


(1) Act IX of 1872. _ 

(2) Snm.'ilbhai v. Somuihwar, 5 B. .18. 

(3) Sham Sundar v. Achhan, 21 A. 

71 (83) P. C. , . 

(4) Kosuri Rimirngie v. Ivdury. 2<> 
M. 74. 

(5) //>., p. 83. 

(0) Asan Knri Rnvutha v. Somasun- 
dararn, 31 M. 206; following General 

Auc ion Estate dc Co., v. Smith, L. R., 

3 Ch., 432. The English doctrine that a 

sing e partner cannot mortgage the 

immoveable property of the firm doe* 

not apply to Indio- 76., p. 208 ; 


explaining Harrison v. Delhi and London 
Bank. 4 A. 437 (457). 

(7) Sakha ram v. Devji, 23 B. 372. 

(8) Mutlwtvami v. Subbiramanayya, 

1 M. H. C. It.. 309 ; Ralnam v. Oovinda- 
rajulu, 2 M. 339. 

(9) Dirtjbijai Singh v. Bhan Partab 
9 A. L. J„ 63. 

(10 ) ■ Ralnam v. Govivdaraju’u, 2 M. 
339: following Hunocman Persaud v. 
Munraj . (> M. I. A.. 393 ; Saravana v 
Mu’fayi, 6 M. H. C. R . 371. 

' 1) Sinasam' v. Sivugan, 25 M. 389 . 
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the other party had contracted on the same faith/ 1 ) The question in such 
cases is one of intention, for if the liability undertaken is joint and several, 
there is then no reason why the contract as agreed should not be enforced/ 21 
A member who stands by and sees to the application of the money raised 
by sale of the family property, for the common benefit in which he does 
not participate, cannot afterwards turn round to impugn the propriety of 
the transaction 1 ^ A prudent manager will always act with the consent 
of the other members, which may, however, be inferred from pressing 
necessity. (4) The eldest brother as manager of the family cannot grant 
a valid permanent lease, without some consideration being proved to have 
been paid or applied towards meeting any necessary expenses of the joint 
family/ 5 ) from which it follows that an alienation unsupported by consi¬ 
deration or other countervailing advantage or benefit would not be up¬ 
held/ 6 ) The manager may refer a dispute to arbitration and the award 
consequent thereon will bind the minors equally with the adult members, 
piovided the reference was made for the benefit ©f the family/ 7 ) 

327. The touchstone of all alienations is necessity which in exceptional 

cases mav justify an alienation even by a member of the 
Junior members. joint family/ 8 ) In Bengal and the United Provinces an 

individual member cannot alienate his own share on his own private account 
without the consent of the other co-sharers/ 8 ) but such alienations are 
allowed in Bombay/ 8 ) Madras/ 10 ) and the Central Provinces/ 11 ) In the 
Punjab, a sonless jat proprietor is allowed to alienate his land to one of his 
heirs to the exclusion of others where alienations to a stranger would be 
entirely restricted/ 12 ) While the father of the eldest member of the joint 
family is usually its manager Hindu law authorizes a younger member of 
a Mitakshara joint Hindu family to alienate or otherwise deal with immove¬ 
able property belonging to the family for family necessity, whenever he is 
put forward to the outside world bv the elder members of the family as the 

managing member/ 13 ) 


(1) Sivasami v. . ** \ 339 

/qqo\ . Latch v. J\ cdlakCt 11 A. & fj* 9 

959 • ’ Underhill v. Horwood, 10 Ves J., 
209 (226); Ch-rlton v. Earl of Durham, 
T R 4 Ch.. 433. 

Io\ 'White v. Bisto, 2 Hay., 567 ; Jug- 
aernath v. Dooho, .14 W. R., 80. 

9 ( 3 ) MiUer v. Runga Nath, 12 C. 389; 
Chuttan Lai v. Jai Ram, 83 A. 283 ; fol¬ 
lowed in Kamta Par shad v. Sidh Narain, 


14 I. C., 251. 

(4) Brajo Mohun v. Taichman, (1864), 

W. R., 83. ^ _ 

(5) Bala v. Balaji, 22 B. 825. 

(6) Balaji v. Nana, 5 Burn. L. R., 995 ; 
Ram Ratan v. Lachman, 5 A. L. J. R., 
417. 

(7) Bhatvani v. Deo Raj, 5 A. 542; 
Sheo Peraad v. Gunga, 5 W. R., 221 ; 


Ramanand v. Gohind, 5 A. 384. 

(8) Balgobind v. Narain, 15 A. 339, 
C. C.; approving Sadabart v. Fool bash, 
3 B. L. R., 31, F. B.; Madho v. Mehrban, 
18 C. 157, P. C.; Bhagirathi v. Sheobhik, 
120 A. 326 ; Jumna v. Gunga, 19 C. 401 ; 
\Gopal Lad v. Mahadeo, 6 C. W. N., 651 ; 


Narayan v. Political Agent, 7 Bom. L. R., 
172. 

(9) Takaram v. Ramchandra, G B. H. 
C. R. (A. C.), 247 ; Vasudev v. Venkatesh, 
10 B. H. C. R., 139 ; Fakirapa v. Channa, 
ib.. 162, F. B. (Inam holder may also 
alienate : Sultanji v. Ganapahhatta, 15 B. 
673 ; Gurlingapa v. Nundapa, 21 B. 797) 

(10) Virasvami v. Ayyesvami , 1 M.H. 
C. R., 471 ; Venkata v. Chinnaya, 5 M. 

H. C. R., 166 ; Vitla v. Yamenatnuea, 
8 M. H. C. R., 6 ; Sivagnana v. Perisami, 
1 M. 312, P. C. 

(11) Diwaker v. Janardhan, 3 C.P.L. 
R., 64 ; Abdul Aziz v. Ajudhia, 15 C. P. 
L. R., 156. 

(12) Mudit Narayan v. Ranglal, 29 C. 
797, “ even a single individual may con¬ 
clude a donation, mortgage or sale of 
immoveable property during a season of 
distress for the sake of the family.” 

(Vrihaspati cited in Mitak., Ch. I., S. 1. 
V. 28 ; Harita in Vivada Ratnakaj, Cb. 

I, p. 4). 

(13) Rala v. Baunna, (1901), P. R., 14. 
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328. . Hindu widow. —The power of alienation of a Hindu widow 
succeeding to the property of her husband is limited and subject to well 
defined rules. She is often described as a life-tenant, but this is clearly a 
niisnomer, inasmuch as the estate which she inherits from her husband 
is not merely a life-estate, but the limited estate of a female to Hindu 
law.* 1 * If there be collateral heirs of her husband, she cannot of her own 
will alienate the property be'yond her own lifetime except for special pur¬ 
poses. But the restrictions on her power of alienation are inseparable from 
her estate, and independent of the existence of heirs capable of taking on 
her death, and so in the absence of any heir if the property passes to the 
•Crown, it has the same power of protecting its interest as an heir impeach¬ 
ing any injurious alienation by the widow.* 2 * Over her stridhan, however, a 
Hindu widow has absolute power of disposition and alienation. But an 
exception is made in the case of (stridhan when it is immoveable property 
received from her husband which she is not entitled to alienate, except for 
purposes justifying alienation of any other property which she receives by 
inheritance.* 3 * But if it has been bestowed on her by her husband coupled 
with an express power of alienation she would then have full 
power to alienated 4 * But in any other case a gift which, though creating 
•a heritable estate, does not give iier that power. But immoveable property 
purchased by her with her stridhan is not subject to the same restriction* 5 * 
■Stridhan which a woman may freely dispose of is termed Sundayika Stridhan. 
Dismissing then out of consideration this property, over which the Hindu 
widow exercises plenary power of alienation, it may now be useful to inquire 
under what circumstances she is competent to transfer the rest of her 
property, whether moveable or immoveable, for they appear both to be 
subject to the same ruled 6 * The law on the subject has been thus laid down 
by the Privy Council: “ It is admitted, on all hands, that if there be 
collateral heirs of the husband, the widow cannot of her own will alienate 
the property except for special purposes. For religious or charitable pur¬ 
poses, or those which are supposed' to conduce to the spiritual welfare of 
her husband, she has a larger power of disposition than that which she 
possesses for purely worldly purposes. To support an alienation for the last, 
she must show necessity. On the other hand, it may be taken as established 
that an alienation by her which would not otherwise be legitimate, may 
become so if made with the consent of her husband’s kindred.* 7 * But it 
surely is not the necessary or logical consequence of this latter proposition 
that, in the absence of collateral heirs to the husband or on their failure, 


(1) Jamnabai v. Dharsey, 4 Bom. L. R., 
S93 ; Kone v. Bola, 12 M. L. J. R., 387. 

(2) Collector v. Cavaly, 8 M. I. A., 529 ; 
Lakshmibai v. Oanpat, 5 B. H. C. R. 
(O. C.), 128. 

(3) Dayabhaga, Ch. IV, S. 1, pi. 21 
to 23, Vyvahara-Mayuka, Ch. IV, S. 10, 
ph 9 ; Tin Cowrea v. Denonath , 3 W.R., 
49; Ram Shewuk v. Sheo Qobind, 8 W. R., 
519; Thakoor Daybee v. BalacJcram, 11 
M. I. A. 139 ; Doed Kulammal v. Kuppu, 
1 M.^H. C. R., 85 (in which said —“ per¬ 
haps ” she cannot alienate) ; Datuluri 
v. Mullapudi, 2 M. H. C. R., 360 ; Ganga- 
daraiaya v. Paramessaramma, 6 M. H. 

R., 1111 ; Venkata v. Venkata, 1 M. 
281 (286), O. A., 2 M. 333 P. C.; GunpiU 
Singh v. Gunga, 2 Agra, 230. 

(4) Jeewun v. Mt. Sona, 1 N. W. P. 


H. C. R., 66 ; Koonjbehari v. Premchand, 
6 C. 684 ; Kamira v. Mahilal , 10 A. 495 ; 
Mulchand v. Bai Mancha, 7 B. 491. 

(5) Luchmun v. Kalichurn, 19 W. R., 
292, P. C.; Venkata v. Venkata . 2 M. 333 
(335), P. C. 

(6) Bhugwandeen v. Myna Baee, 10 
M. I. A. 513 ; Collector of Masulipatam 
v. Cavaly, 8 M. I. A., 651 ; Pandharinath 
v. Govind, 9 Bom. L. R., 1305 (1315, 1319), 
contra Ratansi v. Umerbai, 9 I. C., 997 
(999). 

(7) But the power reposed in the re¬ 
versioner of validating an invalid aliena¬ 
tion cannot be delegated by him to his 
executor; Modhu Sudan v. Rooke, 25 C. 

1 P. C.; Hayes v. Harendra Narain, 21 
C. 698. 


230 


TRANSFER OF PROPERTY. 



the fetter on the widow’s power of alienation altogether stops. The excep¬ 
tion in favour of alienation with consent may be due to a presumption of 
law that, where that consent is given, the purpose for which the alienation 
is made must he proper. ”0) Consequently, it follows that consent cannot 
validate a mere voluntary alienation unsupported by consideration constitut¬ 
ing justifying necessity.< 2 > 


329. Her power of alienation is then primarily confined to two special 
objects, viz., for religious duties, or charitable donations.* 3 ) Here obligation 
to pay her husband’s debts falls under the head of religious duties, and she 
is bound to discharge them, only if they were not contracted for immora 
purposes. She may also mortgage or sell the estate to procure the necessary 
funds for the maintenance and marriage of her children, oi or ei own 
maintenance or to defray the expenses of her own religious ceremonies She 
may mortgage her propertv to defend her husband s ti e, an erse 
against a criminal prosecution. or to save her property from sale,* 3 ) costs of 
litigation being a recognized head of necessity; but this does not mean that 
a widow engaged in litigation has an unlimited .power of borrowing. 3 5 6 7 ) For 
m order to constitute the justifying legal necessity she must not anticipate 
her wants, but must wait till the necessity arisesand which should be 
conduct.* 9 ) A w : dow may pay off time-barred1 debts,*«0 and generally her 
reasonable* 8 ) and such as she had not brought upon herself by her own 
Position is not different from that of a manager of a joint family. The latter 
can act with the consent, express or implied, of the body of co-parceners. 
In the widow’s case the co-parceners are reduced to herself, and the estate 
ppntrps in her She can, therefore, do what the body of co-parceners can 
do subject always to the condition that she acts fairly to the exnectant 
heirs The rights of these heirs impose on persons dealing with a widow, the 
-obligation of special circumspection, failing which they may find their 
securities against the estate to be of no avail after the widow's death. A 
Hindu widow in possession of an estate as its qualified owner represents the 
estate in a suit- brought against her, and reversioners are bound by a decree 


(1) Collector v. Cavaly, 8 M. I. A.. 529 

P. C.: Qurunath v. K risk nan, 4 B. 
4 (j‘> •’ 1Ohondo v. Balkrishna, 8 B. 190 ; 
Mohadeay v. Hanik, 9 C. 244 ; Karuppa 
v. Alaqu. 4 M. 152. 

(2) Pike v. Babaji, 34 B. 165 (169). 

(3) I/ukhee v. Qokoo 1 , 13 M. T. A.. 209’ 

(4) Karimuddin v. Oobind. 31 A. 497, 
P. C.: Debi Dayal v. Bhan Pertab, 31 C. 

433 (443). xr 

(5) Nobin Chandra v. Kherode Nath, 
6 C. W. N.. 648 ; Debi Dayal v. Bhan 
Pertap, 31 C 433. 

(6) Bhitnaraddi v. Bhaskar, 6 Bom. L.R., 
628 ; Roif Radha v. Nauratan . 6 C. L. J., 
490; Ram v. Zulfikan, (1890), P. R., 
No. 44. 

(7) Kailiyana Sundaram v. Subba, 14 
M. L. J., 139 ; Kanchatuipalli v. Abu 
Ramacharlu, 10 I. C., 676, (677) ; Velappa 
(In re) 13 I. C., 640. 

(8 Rawaneshwar v.' Chandi Pershad, 
38, C. 721, (746). 

(9) Indar v. Lai a, 4 A. 532 ; KaUiyana 
Bund iram v. Subba, 14 M. L. J., 139; 


Arjan v. Indar. (1911), P. W. R., 128; 
In Debi Dayal v. Bhan Pertab, 31 C. 433 
(443), Ramp’ni and Pargiter, JJ.. held 
that the widow was not bound to pay 
the cost of Ftigation out of the profits 
of the estate, but that the same being 
“ debts incurred to protect and benefit 
the property. .. . were proper’y chargeable 
on the estate.” The learned Judges cite 
A mi ad Ali v. Moni Ram, 12 C. 52 ; Hurry 
Mohun v. Oanesh Chunder. 10 C. 823 
(837, 838) F. B., for this statement but 
of the cases cited the first is no authority 
for the view, while the latter lays down 
the contrary, and which it is submitted 
is the law : Binda v. Baldeo, 12 I. C., 336. 

(10) Chinnaji v. Dinkar, 11 B. 320; 
Kandasami v. Rajaqopal, 5 T. C., 382 ; 
Udai v. A9iitosh, 21 C. 190; Kondappa 
v. Subba, 13 M. 189 ; Jyalla v. Jpica, 
(1884), P. R., No. 117 ; contra Me'girappa 
v. Shivappa. 6 B. H. C. R., 270; Phallu 
v. Sorab. (1885) P. R.. No. 108 F. B., 
But H ndu Law recognized no limitation 
to payment of just debts. 




GENERAL PRINCIPLES. 


231 


S. 7.] 

iwarrf ^ P K° Per / y paSSed “ 8 ainst her,1> though, it would seem, not by tl.e 
widow f " b ‘ trat ° r 8 . a PP°‘>ited by berbb or by u compromise .nude by tl.e 
'm d e"ml n ‘ b °ngh .t was embodied in a decree.® V this is probably 

speculative vpn. V ' fol .''n ‘ ■'i 110 " ! do " ,s not Competent to embark upon 
P i *♦ j-j ventures, still if the widow makes a good bargain for herself 

less be 4 ) th °. P oslt1011 of thc then reversioners it would doubt- 

widow has X n\l AS regUrds th ° llluna gement of the estate a Hindu 

can ther^rp U | S ," the P ° wers of tiK niana 8 t>r of an infant’s estate. She 
esLp ( 5 ) f » . ahdly g ? ut a P ernian ent lease if it is for the benefit of the 
» „ ' ^ ufc musmuch as a Hindu widow has merely a possessory title an 

i verse possession against her is not adverse against the reversioner’s 

wS l mdu 'V doW ? s con *P ct >‘ Ilt to pay off her husband’s debts, and for 
_ ,. S j . lnu vg inevitable, alienate his property, the same ri<dit is not 
possessed by a Hindu wife during the lifetime of her husband.< 7 > The burden 
01 proving legal necessity is in every case on the alienees.< 8 > 

mo/1 38 ,®* A ^ersioner may intervene to prevent an improper alienation 
made by a widow, and as to alienations already made, he may obtain a 
declaration that, they do not bind him.O) and if a proper case is made out, 

. tact .that the reversioner may not succeed to the estate for many years 
is no ground for, refusing it.( 10 > Where an alienation is partly for legal 
necessity and partly not, the reversioner may obtain a decree only with 
respect to the improper alienation and on death of the widow he may recover 
the property sold by her from the vendee cn payment of such portion of 
the consideration as represented moneys bon wed by the widow for le^al 
necessity.(U) But the reversioner is not entitled to the same equity if the 
alienation was fully justified by necessity.( 12 > 

According to Hindu law prevailing in the French territories, a widow 
succeeding to the property of her husband takes an absolute estate, whose 
character does not change by her subsequent migration to British territory, 
unless there be some evidence to show that since her change of the domicile 
she had adopted the system of law prevalent in British India. ( 13 > 

331. Co-widows.— One co-widow cannot transfer property without the 
consent of the other.< 14 > But such consent may be general, express or 
implied, and where a co-widow empowers another to generally manage the 
estate, the managing co-widow has implied authority to alienate the familv 


(1) Kalama x. Raja of Shivyunya, 9 

11 « • Nogender Ohose v. Kamini, 

. : F A., 241 (267) ; an ex parte decree 

inds them Dikshminara ya na v. Subhara- 
17 M. L. J„ R., 160. But not if 
J} e decree was obtained on a compromise 
Oobind v. Khunui I sill, 4 A. L. J. R., 365. 

(2) Ram Sarup v. Ram Dei, 29 A. 239. 

(3) Mt. Soban Bibi v. Hiran Bibi, 1 T. 
180 (181); Oobind v. Khunui Ixil, 

29 A. 487. 

(4) Behari Ixil v. Dauds Husain, 18 
T. C. 721. 

(6) Dayamani v. Srinivas, 33 C. 842. 

(6) Art. 141, Seh. 1 Indian Limitat on 
A .. °f 1908) ; Ranchordas v. Par- 

,23 B. 725 P. C.; Amrit Dhat v. 
tndesri, 23 A. 448 ; Jhamaman v. Tiloki, 
10 t * *8’Aeo Chandhuri v. Sadho Das, 
J* . • C., 948 ; Harduxir Rai, v. Balram 
Ra ': 18 I. C., 959. 

(7) Himmat Bahadur v. Bhaivani Kun- 


war. 30 A 352 (358) O. A.. Bhawani Kun- 
irar v. Himmat Bah<ulur, 33 A. 342 P. C. 

(8) Dhondo v. Balkrishna 8 B. 190 - 

7 ika Ram v. Deputy Commissioner, 26 
C. 707, P. C., Rameshwar v. Chandi Prascul 
83 C. 721 (752) Mt. Janha Ri v . B,Z- 
hhadra, 10 T. C., 350 ; In re Doraisawmv 
15 I. C.. 602 See S. 36 Com. V ’ 

(9) Chhotu v. Mt. Sheobarti, 5 C \V 

N\. 445. V - 

(10) Vpendra v. Oopeenath, 29 C. 817 

(11) Oobind v. Baldeo. 25 A. 330 : Jham - 
win Kunwar v. Tiloki, 25 A 435 ; Ram 
Da, v. Abu Jafur, 27 A. 494 : Oobind a 

v Vasudeuxi 16 I. C. 385; Singam 
Setti v. Druupadi, 31 A. 153. 

- ( l 2 \ R< ^ huf,ar Dayal v. Akbhar Khan 
° A- L. 366. * 

3. ( R.! 309 a,}Mi V ‘ Subhara V a > H M. L. 

([VGapipati v. Pasupai . 16 M. 1 P.C. 
Mahadeoappa v. Basagauda, 29 B. 346 
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property for legal necessity.An alienation by one of two co-widows is 
not ipso facto invalid with reference to the interest of the other co-widow A 
And there is nothing in law to debar the co-widows from effecting a parti¬ 
tion of their interests in the estate, though such partition would have 
merely the effect of a family arrangement made for the convenient enjoy¬ 
ment‘of joint property leaving unimpaired the right of the reversioner to 

the estate/ 3 ) 

332 A widow may upon re-marriage forfeit her inheritance/ 4 ) uul ®^ 

she belongs to a caste in which re-marriage does not 

Subsequent dis- occas j on forfeiture/ 5 ) But among higH ? ast ® ’ 

qualifications. and those belonging to the Maraw (6) w LingaiW ca.tes- 

or governed by the Widow Re-marriage Act which “abJedn. dons 
marry who could not have previous y done - ^ de( J ase J husband, 

does occasion forfeiture of property inheiited j could have 

« si.1.1 he noted that Act ect 

remarried before, and who therefore d wh;oh jt create8- <»> A 

Act, nor are subject to the d^™! 1 ?! 1)ec0 mc vested after the death of 
Hindu widow in whom P P jf subsequent unchastitv. which is an 
her husband is not divested by ^ oun( , ' for forfeiture.™ But the en- 

impediment to nnc e-erant is conditional on her continued chastity, 

joyment of a ma . JJ lce no t only a grant made may be forfeited,* 11 )' 

and in case of ier 1 maintenance in her favour may he set aside/ 12 ) But 
hut a decree P ass€ ) m Q f m0 ne3 T given to a widow without restriction 

in 'lieu C of aP inaintennnce. would be her absolute property which she could 

r ° t,li r a it Tbeen stated before that a Hindu widow may make an 

absolute transfer with the consent of the reversioners, but 
Reversioner con- un i e ss all the reversioners have joined such an alienation 
senting to transfer. wi p no t operate beyond conveying the interest* of the 

d the consenting reversioners/ 14 ) and even when all the existing 


„<y.rssr..A.s , »='i.” 

“<? *&s£ s 

M nV' Drlrna^Dut v. Oita, 33 A. 443, Kanni 
AmLTv 9 Ammakannu, 23 M. 504. 

e 2 Widow Remarriage Act 

(XV of 1856) vithu v. Govinda. 22 B. 

13 ?5) Pareklx v. Bai Vakhat, 11 B. 119: 
Harsdram v. Nandi, 11 A. 330; Ajtnad 

v. Moniram , 12 C. 52. 

(0) Murvgayi v. Vtrmakah ». 1 M. 22f. 

(7 Koduthi v. Madu, <M. 3-1. 

(8) SS. 2. 3, & 4 Act XV.°, 1856 * 
Subbarai/a v. Rama Sami . 23 M. 1 if- 

(9) Ran jit v. Radha, 20 A. 476 (Kurmi 

caste rase Har Saran v.l A 
Dharam Das v. A and Lai, (1889), A. VV. 

N (10) Parvali v. Bhiker, 4 B. H. C. R., 
(A C.), 25 ; Keshav, 9 B. 94 ; Abhtram v. 
Sreeram, 3 B. L. R. (A. C.). 421 ; Matan- 
givi v. Jay kali, 5 B. L. R-. 466; Kery v. 


Moniram, 13 B. L. R., 1 F. B., O. A.; 
Moniram v. Keri, 5 C. 776 P. C. ; Nehalo 
v. Kishen, 2 A. 150 ; Bhauani v. Mahlan, 
ib., 171 (it is not necessary that she should 
have acquired possession—vesting is suffi¬ 
cient.). 

(11) Rama Nath v. Rajonimoni, 17 C. 
674 ; Honama v. Timannabhat, 1 B. 559; 
Valu v. Ganga, 7 B. 84 ; Daulta v. Meghu, 
15 A. 382. 

(12) VPhnn v. Manjamma, 9 B. 108. 

(13) NeUaikumaru v. Marakathammal, 1 
M. 166. 

(14) Ramadhin v. Mathura, 10 A. 407, 
and eases therein cited. Bajrangi Singh 
v. Baksh Singh, 30 A. I P. C.; Pilu v. 
Babaji. 34 B. 165 ; Rangappa v. Kamti, 
31 M. 366 F. B.; Kattamudy V. Kattamvdy, 
23 M. L. J., 363 K-uppier v. Kotta (1912J 
M. W. N., 758 consent of reversioners 
to a transfer is evidence of its propriety-^— 
Vinayak v. Gobind, 25 B. 129 (133); 
Hem Chunder v. Samamoyi, 22 C. 354 
(361) Pulin v. Bolai, 35 C. 939. Debi v. 
Golap, 19 I. C., F. B.; Abbesang v. Raisang, 
14 Bom. L. R., 602. 
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reversioners have consented, it would not affect an after-born reversioner. 
Similarly, a contract between the widow and the then expectant heirs, by 
which the latter recognize the former as an absolute owner, is not binding 
on the persons who become heirs when the succession opens out. Thus, 
where the existing nearest reversioner acknowledged a Hindu widow as 
entitled absolutely to the property, it would not prevent his successors from 
claiming the property when the succession opened. “ It would be a 
novel proposition to hold that a person so claiming is bound by a c«»ntraet 
made by every person through whom he traces his descent. 


334. A mortgage by a female is valid if the next heir assents to it at 

the time when the mortgage is made or afterwards. The 
Alienation vodd- va iidity of such an alienation can be contested only by 
■ able * the next heir and not by a remote reversioner unless the 

former has colluded with the widow or has rendered himself otherwise 
disqualified.( 1 2 3 ) In other w’ords, such an alienation is not void, but is only 
voidable at the option of the reversioner. So in a case where a Hindu 
widow had granted a putni lease the Privy Council held that the putni was 
not void; it was only voidable.< 4 * 6 > As regards the powers of a Hindu widow 
to grant a permanent lease, the law appears to be that her power is at least 
as great as of the manager of a minor s property, and that, therefore, she 
may grant a permanent lease if it is for the benefit of the estate.< 5) 


335. Mahomedan Family.—The Mahomedan law does not recognize 
the joint family, but where a number of relations are found to be living 
together and are supported from the proceeds of the patrimonial estate, it 
may be safely inferred that they are joint.But, strictly speaking, there 
is no joint family and joint family property under Mahomedan law in the 
sense in which these expressions are understood in the Hindu system of 
law. But in some parts of India Mahomedan families have adopted Hindu 
customs and usages, and where they have done so, they may be governed 
•by principles of Hindu law as to joint family property.*?) But a special 
custom of this kind being entirely opposed and unknown to Mahomedan 
Law, must be alleged and proved before it can be held applicable to any 
particular case, for the presumption of Hindu Law in favour of joint, ac¬ 
quisition and joint family does not arise in the case, of Mahomedans 
And hence it follows that'in a Mahomedan family, the individual benefited, 
and not the family, is liable for expenses incurred for the benefit of any 

particular member.W. 


(1) Dull Singh v. Sundar, 14 A. 377; 
Bahadur Singh v. Mohar Singh, 24 A. 
"94 P. C. 

(2) Bahadur Singh v. Mohar Srngh, 

24 A. 94, (108) P. C. 

(3) Jhula v. KarUa Prasad, 9 A. 441 ; 
Bhikaji v. Apaji, 10 B. H. C. R.. 351 
Abinash v. Hari Nath, 32 C. 62 ; Govinda 
v. Thyammal, 14 M. L. J. R-. 209. 

(4) Modhu Sudan v. RoorJcee, 25 C. 
1 P. C.; Sadai Naik v. Serai Naik, 28 C. 
832 ; Bejoy Gopal v. Nilratan, 30 C. 990. 
"O. A. sub nora Biioy Gopal v. Krishna, 

34 C. 329 (338) P. C. 

(6) Dayamani v. Srinibash, 33 C. 842 ; 
following Hunooman Pershad Pandey v. 
M(. Babooee, 6 M. I. A., 393 ; Kamesioar 
Bershad v. Run Bahadur, 6 C. 843 P. C. 


(6) A china v. Ajeejoonissa, 11 W. R., 45j 

(7) Abraham v. Abraham, 9 M. I. A.; 
195 ; Hakim Khan v. Gool Khan, 8 C. 823 ; 
Jaker Ali v. Rajchunder, 8 C.' 831, note ; 
Mahomed v. Anarbi. 22 C. 954 (959) ; 
Amme v. Zia Ahmad, 13 A. 282; Patcha 
v. Mohidin, 15 M. 57 ; contra held in 
Bombay, Bavasha v. Masumsha, 14 B. 
70. 

(8) Hakim Khan v. Gool Khan, 8 C. 
823 ; doubting Rup Chand v. Latu, 3 C. 
L. R., 97 ; Jowala Buksh v. Dharum Singh, 
10 M. I. A., 511 ; Mahomed v. Ekram, 
14 W. R., 374 ; Abdool v. Mahomed, 10 C. 
562 ; Mdimmed v. Anarbi, 22 C. 954 (959, 
960). 

(9) Alimunnessa v. Hassan, 8 C. L. R., 
378. 
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336. Under the Mahomedan law the mother is not the de facto 

guardian of her minor children, and unless she is appointed de jure or is 
especially authorized by the District Judge, she has no power to bind their 
estate by mortgage or otherwise, such an act by the mother being entirely 
void.* 1 2 * In this respect, Mahomedan law differs from the Hindu law, 
inasmuch as though the widowed mother may be a co-heir with her minor 
children in respect of the property dealt with by her, the Mahomedan 

law, unlike the Hindu law, does not constitute the senior co-heir the 

managing co-parcener, entitled to administer and manage the estate until 

partition. Alienations by such a widow cannot, therefore, be upheld by 

extending to Mahomedans the principle of Hindu law applicable to the 
acts of a guardian or managing member of a family. Under Mahomedan 
law the estate of a deceased person must be applied to the payment of 
his funeral expenses a^d debts before the heirs can make partition of it. In 
this respect it is analogous to, and even stricter than the Hindu law. The 
creditors have the right to sue such of the heirs as have taken the estate, 
but they are entitled to have recourse to a single heir only in a case where 
all the effects are in the hands of that heir/ 2) 

337. Again, in Mahomedan law there is no distinction between ances¬ 
tral and self-acquired property. On death of the ancestor, the shares of 
all the heirs are clearly carved out. and the sharers thereupon acquire ab¬ 
solute dominion over the property allotted to them. A person then, at 
any time in possession of his property, has the unfettered power of disposi¬ 
tion inter vivos, and it is only in dispositions to take effect after his death 
that his power is limited by the right of his heirs. And in this respect 
Mahomedan females stand on the same footing as the males, both having 
the same unqualified power. Similarly, a Mahomedan widow taking a 
share in her husband’s estate acquires an absolute interest and has no 
fetters put upon her power of alienation as a Hindu widow. In this respect 
the laws of Islam are more akin to the English than to the Hindu law of 
property. 

The Mahomedan Law relating to wakfs and gifts will be found set out 
in a note under section 129. 

338. Indian Christians.—An Indian Christian family is not, ordinarily 
subject to the law governing the joint Hindu family. The senior member 
has not then the status of the managing member even if all the members 
of the family live together and the senior member manages the affairs of 
the family. An Indian Christian cannot borrow on the credit of others 
living with him so as to bind their estate without authority or agency 
Such an agency cannot be implied by the mere fact of his acting for other 
members/ 3 ) 


339. Buddhists.—In families subject to the Buddhist law co-sharers 
can dispose of their own share, even while the property is undivided/ 4 ) but 
the sale of undivided ancestral property can be effected only with the 
consent of all the co-heirs/ 5 ) The wife or husband has an interest in the 


(1) Mox/na Bibi v. Banku Behari, 20 C. 
473; fo’lowing Bhutuath v. Ahmed, 11 O. 
417 ; Baba v. Shivappa, 20 B. 109 : N'zam- 
uddin v. Anandi, 18 A. 37 ; distinguish : ng 
J?am Chunder v. Brojo Nath, 4 C. 929 : 
Pathvmmabi v. Vittal, 26 M. 734. 

(2) Pathnmmabi v. Vittal . 26 M. 734 ; 


followed in Mafzzal v. Basid, 34 C. 36. 

(3) Appavu v. Susai Udayan, 15 M. 
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I. C. 781 (782). 
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property acquired by the other by inheritance after marriage when they are 
living together^ 1 ): a sale by a Buddhist husband of such joint property made 
without the wife’s consent would, therefore, only constitute a valid transfer 
of only his share and interest in that property.< 2 ) The same rules apply 
to ah alienation by the wife, though her interest is attachable.< 3 > After 
her husband’s death she can validly alienate her share/ 4 ) but she cannot 
dispose of the share of her eldest son even in case of necessity/ 5 ) In 
cases of other children's share she can sell for family necessity, which it 
will lie on the purchaser to prove.< 6) 7 There is more of equity than 
Buddhist law in the rule that the mortgage by the managing member of 
a Buddhist family is binding other members if they have consented to it/ 7) 

340. Powers of Guardian.—A guardian is a person entrusted with the 
care of a minor or custody of his estate. Obviously only a brief reference 
can be here made to the latter class of guardians who may be either 
(a) natural, (6) certificated or (c) testamentary. Tho law relating to 
guardians mainly follows the personal law of the minor, for though modern 
legislation has made provision for the appointment of a guardian, it merely 
prescribes the procedure, and where it dees more, it does so subject to it. 

341. In the archaic Hindu law the king is spoken of as the supreme 
(1) Natural Quar- guardian whether male or female/ 8 ) and this power is 

dian under Hindu now exercised by the Courts< 9 ) who are the patria patrian9 
***• of all minors who are universally regarded as the pet of 

law. But this merely confers on the Court a special duty towards the minor 
who still remains subject to the power of their guardians. 

Under Hindu law the father has the first claim to be the guardian of 
all his legitimate children males whether natural or adopted/ 10 ) as well as 
unmarried females/ 11 ) He is moreover empowered to nominate a guardian 
of his children which he may do orally or in writing and who will exclude 
even the mother from the guardianship. After the father, and in the 
absence of a valid nppoinment by him. the mother becomes the guardian 
of her minor children, if the family is divided, and in which case she is 
enjoined to act under the advice‘of her husband’s relations. But where 
the minor is a member of a joint family then, of course, the senior male 
member of the family, e.q., the eldest brother, would be its karfa. and as 
such he would assume charge of the minor’s property. No guardian can 
be nnnointed to an individual minor’s co-parcenary interest in a joint 
familyt 12 ) though a guardian mav validly be appointed where all the co¬ 
parceners are minors/ 131 On failure of the mother the office devolves on 
the paternal relations, and failing them, the maternal kinsmen. 
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(4) Mating Po v. Ma Ba. 14 B L. R. 

87. 

(6) Mi Saw v. Mi Shire . 15 I. C.. 919. 

(6) Nqa Shwe v. M : San, (1872-1892) 
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17 I. C., 956. 

(7) Ma Ngwe v. Mang Po. 11 I. C\. 775. 
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(9) limn Iian.see v. Soobh Koonuari, 
7 W. R„ 325. 
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The husband is the natural guardian of his wife even though he be- 
himself a minor.* 1 * Unless he is unfit to discharge his duties towards his 
ward,* 2 * and which probably means if he is immoral, extravagant, or 
otherwise disqualified to act in the interest of his ward. 

342. Under Mahomedan law guardians of minors are divided into 

two classes those designated (a) near and (b) remote. 
(2) Mahomedan Under the former category are grouped all fathers, their 
Law ' executors, paternal grandfathers their executors and the 

executors of such executors. Near Guardians alone are competent to- 
manage the property of a Mahomedan minor* 3 * failing them the office 
devolves upon the king, or his representative the judge, whose duty it is to 
appoint a guardian.* 4 * Remote guardians can never act as the guardians of 

minor’s property. 

A Mahomedan husband is not the natural guardian of his wife who 
retains her former guardian until she has attained puberty and is fit to bear 
the embraces of her husband,* 5 * when the husband can obtain her custody 
provided that her dower, if prompt, is paid to her.* 6 * 

343. Under English law, a father is the natural guardian of all his 

minor children, except that in the case of a daughter the 
(3) Other Laws, determines on her marriage under age. His right to 

custody is absolute even as against the mother* 7 * and it will be lost only 
if he is proved unfit to exercise it, and which would be the case if he is 
actually cruel, irreligious or immoral* 8 * or it would otherwise be in the 
interest of the minor.* 9 * The same right belongs to the mother on the death 
or removal of the father, should the latter have appointed no guardian.. 
Apart from his appointment by the Court a father would seem to be the 
guardian of his minor children’s estate, though this statement would have 
to be qualified for England where he is usually but not invariably such 
guardian* 10 *—the question often depending upon the nature of the estate 
and customs incident thereto. But it is even there settled that if he 
enters on the infant’s land and receives its usufruct, he will be deemed 
to do so as his guardian.* 11 * But as guardian for nurture and by nature the- 
father is only a guardian of the person of the minor.* 12 * 

344. Certificated Guardian.—A certificated guardian is one appointed 
under the provisions of the Guardians and Wards Act.* 13 * His rights, duties 
and liabilities are then limited bv the creation of his office.* 14 * Such are also 
testamentary guardians. 
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A natural guardian possesses larger powers of alienation than a 
certificated guardian whose powers are necessarily more circumscribed. (1) 
I he guardian of a minor is competent to transfer and otherwise dispose of 
his wards property if he acts in good faith and in the minor's interest.* 1 2 3 4 * 
He may exercise or refuse to exercise the right of pre-emption accruing to 
the minor, and if he refuses in good faith and in the interest of the minor, 
the latter is bound by the refusal.O) The Court of Wards in Oudh have 
no larger powers than those of a guardian, supplemented by certain addi¬ 
tional powers given by the statute, and it has no power to make a 
voluntary alienation of the ward’s immoveable property in perpetuity, unless 
it be to his advantage.O A transfer made by a dc facto or actual guardian 
stands on the same footing, and would not be disturbed if it appears to have 
been made for the mnor's benefit.< 5 > A voluntary alienation made by the 
guardian may be challenged by the latter on attaining majority. * 6 > 
Indeed, generally speaking, no alienation made by a guardian is valid as 
against the ward, unless it is shown to have been made for his benefit, 
or made under circumstances otherwise rendering it binding on him.* 7 8 * A 
guardian duly appointed under the Guardian and Wards Act may 
acknowledge a debt on behalf of his ward.* 81 and in such a case it is not 
necessary that the authority should be contractual.* 9 > But the contrary 
view has been maintained by the Calcutta High Court,* 10 * which has held 
in a case that a certificated guardian may make payments within the 
meaning of section 20 of the Indian Limitation Act, so as to enlarge time, 
but. he cannot ackn-otclethje a debt under section 19 of the said Act, for 
which he is not a qualified “ agent duly authorized ” within the meaning 
of that section.* 11 * On the same principle, payments made by a receiver 
appointed at the instance of the mortgagee in possession, were treated as 
payments made by the agent of the mortgagor, and as such sufficient to 
take the case out of the statute of Limitation.* 12 ) The guardian mother 
of a minor is similarly competent to acknowledge a debt, if it is for the 
benefit of the minor,* 13 * and it may then be enforced against the share of 
the infant. A mortgagee seeking to enforce such a mortgage, is not 
entitled to recover, although had the minor sued the mortgagees to avoid 
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the mortgage, he might not have been able to succeed, without paying 
compensation to the mortgagee to the extent to which his property had 
benefited by the money advanced on the security of the mortgage/ 1 2 ) 


345. Maliomedan Law recognizes two classes of guardians, near and 
remote—of whom only the former possesses the power to sell immoveable 
property of their wards. According to that law, in the absence of only 
appointed testamentary guardians the care of a minor’s property would 
devolve first on the father and his executor, next on the paternal grand¬ 
father and his executor, and failing these, the right of nomination of a 
guardian would “ rest in the ruling power and its administration. 
Mahomedan law does not recognize a de facto guardian. As was observed 
in a case: “It is difficult to see how the situation of an unauthorized 
guardian is bettered by describing him as a de facto guardian. He may, 
by his de facto guardianship, assume important responsibilities in relation 
to the minor’s property, but he cannot thereby clothe himself with legal 
power to sell it.’*C 3 > And from which it follows that sale by such a person 
is not merely voidable but void/ 4 ) Under Mahomedan law the mother 
is a preferential guardian of her children, if males, till they attain the 
age of seven, and if females, till they reach the age of puberty/ 5 ) but 
under the Shiah law the mother is entitled to the custody of her female 
children till the age of seven, when the father becomes entitled to her 
custody/ 6 ) Under Mahomedan law a sale by a guardian of property belong¬ 
ing to a minor is not permitted otherwise than in case of urgent necessity 
or clear advantage to the infant. A purchaser from such a guardian cannot 
defend his title on the ground of the bona fides of the transaction/ 7 ) But 
remote guardians, among whom are brothers, can under no circumstance 
alienate his property, as their guardianship only extends to matters con¬ 
nected with the education of their wards beyond which they have no 
powers/®) But a near guardian clearly possesses such a power <»> wh’ch 
he may exercise in limited cases, as fo r the payment of the debts of the 
deceased incumbent, or when its sale becomes ncessary for the maintenance 
of the minor/io) The question of legal necessity does not arise in cases of 
sale under Mahomedan law, though it may properlv be an element for 
consideration when the conduct of a guardian is called in ouestion The 
Mahometan law looks to the benefit of the m'nor/H) and if the alienation 
is impeached by the ward, the guardian is permitted to show the real 
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nature of the sale, and to prove that it was one beneficial to him.* 1 2 ) It 
makes no provision with regard to mortgages, as such transactions are. 
strictly speaking, unlawful as they involve the payment of interest. As, 
however, mortgages do now exist among Mnhomednns, they must be 
governed by the rules applicable to sales. Absolute necessity, or benefit 
of the minor, are the two cardinal elements which justify an alienation 
of the ward’s property.Where the guardian alienates property belong- 
ing to himself and the minor, and such alienation is not for the benefit of 
the minor or his family, it can be held valid only to the extent of the 
share of the guardian and not of the minor.( 3 4 > 


346. A minor is bound by the acts of his guardian done bona 
Extent of *•«- an( * * or ^ ene ^ t * n management of his estate 


power. 


LI ' ----- --Q-- w VV- 

1113 even though his name does not appear in the transaction. 
It is only where the guardian’s act was not necessary, 
proper or prudent that any question of ratification or repudiation arises. 
The power of a guardian to alienate his ward’s property is not co-extensive 
with that of a trustee, the former is more limited than the latter. He 
cannot release from the mortgage a portion of the secured lands on the 
grounds that the remainder of the property was sufficient.< 5 > A mortgage 
of a minor’s property, executed by a guardian without the sanction of the 
Court, is not void, but only voidable. Hence the minor cannot be per¬ 
mitted to avoid the incumbrance so created without restoring to the mort¬ 
gagee the benefit that he had received thereunder.< 6 > The policy of the 
law being to protect minors from being taken at a disadvantage by their 
guardians, the leave of the Court is required not only in the case of 
agreements entered into out of Court, but also in the case of agreements 
which are given effect to by a decree of the Court.< 7 > A sale made by 
the certificated guardian of his ward’s property without complying with 
the conditions subject to which sanction was given by the Court!®) was held 
to be voidable at the instance of the minor on the ground that the sale 
was not in accordance with the sanction, the terms of which were known 
to the purchaser.A transfer made by a de facto or actual guardian on 
behalf of the minor will not, however, be disturbed if it appears to have 
been made for the minor’s benefit, or for legal necessity.! 10 ) An alienation 
made by a certificated guardian who is also the livrta of a joint Mitakshara 
family may be void as made without the sanction of the Court, but it may 
nevertheless be upheld as made by the kvrta of a joint family.O 1 ) An 
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alienation of a minor’s estate made by the natural and de facto guardian 
will be valid if for necessity notwithstanding that there was a testamentary 
guardian in existence, especially if the latter had acquiesced in the 
alienation.O) But if the money so obtained had been paid not as the minor’s 
debts but as the debts of the guardian who claimed adversely to the minor, 
the alienation would be set aside, though the purchase-money had been 
applied in payments of debts for which the minor was liable and though 
he had thereby benefited.The powers of a guardian are in other respects 
similar to those of a manager of a joint Hindu family. (§ 324). A guar¬ 
dian suing on behalf of his minor ward is, as regards limitation, entitled to 
the same benefit to which the minor may be entitled.< 1 2 3 > 


347. Guardian of a lunatic. —A lunatic may, as has been observed 
before (§ 310), transfer property in his lucid intervals. But a lunatic 
whose estate has been taken possession of by the Court of Wards or by' the 
manager appointed under the Lunatic Estates Act/ 4 ) is debarred from 
transferring property of which he is divested for the time being under the 
provisions of those Acts. In one case the Court of Wards, and in the other 
case the manager is alone then competent to deal with his property within 
the scope of their respective authority. The manager of an adjudged 
lunatic is thus declared incompetent “ to sell or mortgage the estate or 
any part thereof, or to grant a lease of any immoveable property for any 
period exceeding five years, without an order of the civil court previously 
obtained. ”< 5 > If, therefore, the manager enters into a contract to sell his 
ward’s property in anticipation of the requisite sanction, it would confer 
on the purchaser no right to recover damages if the sanction -be afterwards 
refused, though the purchaser would, of course, be entitled to recover any 
sum paid as earnest-money to the manager/ 6 ) 


348. Manager appointed by Court. —A manager of property appointed 
by Court possesses the powers determined by the Court which appoints 
him, and if within those powers, he can validly grant .a lease extending over 
several years/ 7 ) 


349. Executor and Administrator. — I nder Hindu law, an executor 
(1) Executor. wields similar powders/ 8 ) The powers of an executor are, 

how’ever, generally defined by the will. Beyond the 
scope of the will and so far as he is not constructively restricted by its 
directions, it may be that he has the powers which are implied in the bare 
authority of manager during minority, but these an* all he can claim/ 9 ) 
By the mere appointment of a person as an excecutor, property under 
Hindu law does not vest in him, and if he holds the property, he does so 
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Chandra, 4 C. L. J., 578, following Mafuz- 
zid Hosain v. Basid, ib., 485, disapproving 
Moyna Bibi v. Banku Behari, 29 C. 473. 

(2) Nathu v. Balwantrao, 27 B. 390. 

(3) Shama Churn v. Kanangai , 7 C. 

W. N., 594, following Phoolbas v. Lain 
Jogeshwar 1 C. 226; Narendra v. Bhupen- 
dra, 23 C. 374 ; Mohori Bibee v. Dharmodas, 
30 C. 539, P. C. 

(4) Act XXXV of 1858. 

. («) S. 14, Act XXXV of 1858 ; Refer- 

nng to this section Phear and Morris, 


J.T-. held that without the sanction of 
the Court tin* manager can pass no good 
t,tie— Court of Ward* v. Kupalman Singh. 
10 B. L. R., 364 (379). 

(6) Ran id in v. Mhd. Ikramuddin, 3 A. 
L. J. R., 686 (688). 

(7) Hemraj v. Kunda Per shad, 24 
W. R., 253 (254). 

(8) The Administrator-General v. Pretn 
Lai 21 C. 732 (771). 

(9) Sharobibi v. Baldeo, 1 B. L. R. 
(O. C.), 24 ; .Jaykali v. Shib Nath, 2 B. 
I— B. (O. C.), 1 ; Sreeirrutty Dossee v. Tara 
Churn. 3 W. R. (Mis.'. 7 note. 
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only as a manager/ 1 ) And the probate of a will being a convenient form 
of establishing the factum of the will in Court, has not (lie effect of vesting 
the property/ 2 ) But this view, which talces no note of the Hindu Wills 
Act/ 3 ) could only apply to cases which have to lie determined independent I \ 
of that enactment. The executor of a Hindu Will cannot revive a time 
barred debt except as against himself/ 4 ) hut if he has paid it. he will in 
•equity be allowed credit for it/ 5 ) And so in the absence of any power, 
express or implied, contained in the will, an executor as such, cannot mort¬ 
gage the estate of the testator/ 6 ) A clause in the will which authorized 

the executor to raise money in these terms—“ if there be anv difficulty in 
• . • « «< 

paying off the debts from the money due to me, tlie* exeeutor shall either 
sell . . or make any other settlement of the estate such as putni or thn 
patni, etc. ; and shall pay off my debts from the consideration-money thus 
Required ” was held to confer upon the executor no power to mortgage 
any portion of the testator’s estate/ 7 ) “ When a testator says that the 
proceeds of a sale are to he applied in a particular manner, he practically 
points out very distinctly that the house is not to he mortgaged.’/ 8 ) The 
Probate and Administration Act* 9 ) confers upon the executor certain 
powers to dispose of any property, hut which is expressly declared to be 
subject to any restriction imposed by the wtill appointing him, in the absence 
of which his power of disposition is not dependent on the permission of the 
Court which has no jurisdiction in the matter/ 10 ) But the executor of the 
"’ill of a Hindu, to which neither the Hindu Wills Act. nor the Probate 
nnd Administration Act applies, has only such authority to deal with the 
•estate as the terms of the will confers on him/ 11 ) Neither a power to 
manage the estate as he may deem proper, nor a power to sell it, will 
authorize an executor to lease any part of it for'990 years/ 12 ) or for any 
period exceeding 21 years* 13 ) And it would appear that an executor who 
has no estate or interest in land, but only a power to sell it, may not grant 
an easement over it/ 14 ) Where several executors appointed by a will are 
jointly empowered to alienate any property and to borrow money, for the 
improvement and preservation of the estate, any one of the executors, who 
alone has obtained probate to act singly, the others having refused service, 
may renew the hatchittas originally executed by the testator so as to bind 
the estate. An executor dr son tort who intermeddles with the estate of 


(1) Kherodemoney v. Doorgamoney , 4 

■C. 445 (468). ' 

(2) The Adminis/ra'nr-General v. Pretn 
21 C. 732 (772) ; Sarat Chandra v. 

Bhupendra Na'h . 25 C. 103. 

(3) Act XXI of 1870. 

(4) Gopalnarain v. Muddnntinttfif. 14 
B L. R., 21. 

(o) TiUaclcchand v. Tilatnal, 10 B. H. 
C. R., 206. 

(6) Nit faint v. Peary Mohan. 3 B. L R.. 
fO. C.) 7 : a8 to such clauses and the cons¬ 
truction thereof, see Rajani Nath v. Rama - 
noth, 3 C. W. N., 483 : Eastern Mortgage 
and Agency Co. v. Rehnti Kumar, 3 C. 
L. J., 260 (268); Pie Rahmat Ali v. Mt. 
Buhu, 14 I. C. 486 (480). 

(7) KanH Chandra v. Kristo Churn, 

3 c. W. N.. 515. 

. (®) Per Sir Barnes Peacock, O. J., 

m Sreemutty Dossee v. Tarachurn. 3 

W. R. (Mis.-), 7 note ; following HaJdenhy v. 


Spofforth, Benv., 300 ; followed in Kanti 
Chandra v. Kristo Chum, 3 C. W. N.. 515 ; 
Jugmnhandas v. Patton iee, 22 B. 1 (0). 

(0) Act. V of 1881. S. 00 has heon 
amended l»y Act VT of 1880. S. 14. 

(10) Tn the goods of Nundo LaJl. 23 C. 
008 : Rajani v. Ramanath. 3 C. W. N.. 
483 : Puma Ch ndra v. Nobin Chandra. 
8 C. W. N.. 362 ; The Eastern Mortgage, 
drr.. Co. v. Rehnti Kumar, (1006), 3 C. 
L. J„ 260 (266). 

(11) Jugmohandas v. Rationjee, 22 B. 
1 ( 10 ). 

(12) S. 36. Indian Trusts Act (TT of 1882), 
Lowin on Trusts (0th Ed.), 470. 670 ; 
Emus v. Jackson, 8 Sim.. 217; Rockett 
v. McNamara. L. L. & 0 temp. Phin.. 
283 ; cited and followed in Jugmohandas 
v. Paltonjee, 22 B. 0. 

(13) Satya Prasad v. Mo'i'al, 27 C. 683. 

(14) In re Harrow in-Furnee*. Cor. r10031 
1 Oh.. 330. 
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a Hindu is liable to account for the assets shown to have been received by 
him/ 1 ) A rightful executor as such ‘has no right- to intermeddle with the 
assets of the deceased until he has obtained probate, and which is neces¬ 
sary to complete his title, and though the order for it may have been made, 
until it is actually taken out, he is no better than an executor de son tortS 2 >* 
And so acts done by a person under a title created by a will declared to be 
forged are void/ 3 ) 


350. The powers of an administrator are identical.< 4 5 > A person who- 
(2) A dm i nis- is both an heir and an administrator selling an estate, not 
tr&tor. qua administrator, but as the heir, would convey the 

greatest interest he is capable of conveying. For example, if as the heir, 
he could only sell a fraction of the estate, and he has disposed of the whole 
of it, the fact that the vendor had sold the entire estate as the heir would 
not deprive the vendee of the fruit of his purchase.< 3 > Where a person is 
both the kuria of a joint family estate as w- 11 as its administrator, he 
cannot exercise the powers as kurta which he is directly prevented from 
exercising as administrator.< 6 > So while a Hindu widow cannot alienate 
her husband’s property except for legal necessity a widow administratrix 
has the power to dispose of the family property without any necessity, if she 
acts under s. 00 of the Probate and Administration Act/ 7 ) 


351. Trustee.— The power of transfer of property by a trustee on behalf 
of the cestui quc trust stands on the same footing. “ The trustee is bound 
to fulfil the purpose of the trust, and to obey, the directions of the author 
of the trust given at the time of its creation, except as modified by the 
consent of all the beneficiaries being competent to contract. ”( 8 > The 
authority of a trustee as of an executor being limited by the terms of his 
creations, he is enjoined to strictly conform thereto. Thus a trustee who 
is simply authorized to sell certain land by public auction, cannot dispose- 
of it by private treaty.< 9 > If he is authorized to sell within a specified 
time he cannot sell beyond it, unless he can show that the beneficiary has 
not been thereby prejudiced/ 10 ) In case of doubt a trustee may obtain the 
opinion, advice or direction of the Court, respecting the management and 
administration of the trust-property, other than questions of detail, diffi¬ 
culty or importance, not proper in the opinion of the Court for summary 
disposal. A trustee acting upon such opinion is exonerated from his own- 
responsibility in the matter/ 11 ) The Trusts Act* 12 ) fuither lays down certain 
rules for the guidance of trustees whose powers to transfer property are 
also therein defined. In general, they conform to the rules before dis¬ 
cussed, and mav be summed up bv saying that a trustee must discharge 
his duties faithfully and to the best of his ability and power. 


(1) Magahiri v. Narayana , 3 M. 359. 

(2) Navazhai v. Pestonji. 21 B. 400. 

(31 Pranaa Raj v. Gonkaram, 6 C. W. 
N., 787, Williams on executors (9tli Ed.>. 
501. 

(4) SS. 207—275. Indian Succession Act 
(X of 18051. which however does not 
extend to Hindus, Jains, Sikhs or Bud¬ 
dhist**—Act XXI of 1870 as to whom see 
Ch. VI, SS. 88—90. Probate and Adminis¬ 
tration Act (V of 1881). 

(5) Preonath v. Surja Coomar, 19 C. 

0 (34). To the same effect Per Fry, 


J., West of England d'C., Bank v. March. 
23 Ch. D.. 138 (152) in which the execu¬ 
trix-described herself as trustee: Corser 
v. Cartu'riaht, L. R.. &-c., H. L.. 731. 

(0) Ran jit Singh v. Amu'layo, 9 
C. W. N., 923 (9201. 

(71 Kamikhya Nath v. Harichum, 25 
C. 007. 

{81 S. 11, Indian Trusts Act (TI of 1882). 

(9) Ih., S. 11. ill. (a). 

(10) 76., S. 22. 

(11) 76.. S. 34. 

(12) S. 36., post. 
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352. In Hindu I --aw the interposition of trustees is often necessary 
for the management of endowments. It is a settled rule of Hindu law 
that an idol is a juridical person who can take and hold property, and when 
& suit is instituted in the name of an idol by the shebait, the former and not 
the latter is regarded as a party to the suit, the shebait being merely its 
agent.A person dedicating his property to the worship of an idol may 
appoint himself a trustee and make provision for the appointment of a 
successor in that office.The trustee of an endowment’ is subject to the 
same rules as a secular trustee. But by the terms of the endowment, usage 
or common consent, a religious trustee generally wields powers which have 
come to be recognized as a part of his office. But a shebait cannot alienate 
the trust property except on the ground of absolute necessity, which means, 
for the benefit and preservation of the endowment.C 1 2 3 * > and it lias been held, 
that bhog is not such a necessity as to justify an incumbrance. (4) A trus¬ 
tee appointed in accordance with the terms of the foundation is entitled to 
maintain a suit for recovery of money advanced out of the profits of the 
endowment.< 5 > But the plaintiff in such case has in relation to his 
suit a distinct capacity. For though nominally the plaintiff, he is only 
permitted to sue because of the established practice, he is otherwise a 
stranger to himself in his personal and private capcity in a Court of Law.< 6 > 

Under the Indian Insolvent Act,< 7 > the Official Assignee has full 
power to sell all property and effects of an insolvent without the sanction 
of the Court. < 8 > 


353. Life-interest. —A vatandar in Bombay cannot alienate his vatan 
so as to enure beyond his own lifetime. His heir is not bound by the mortgage 
executed by his ancestor.< 9 > 


An alienation by way of mortgage of vatan property, or any part of 
it, executed when Regulation XVI of 1827 was yet in force, had no operation 
beyond the life of the vatandar, who mortgaged. 'The mortgage was in its 
inception void against the heir of the vatandar and had not become validated 
against the heir by reason of the repeal of the sections in Regulation XVI 
of 1827, relating to this subject, by Bombay Act III of 1874. The childless 
widow of a vatandar, deceased in 1847, was the recognized vatandar in 
possession in 1865. She mortgaged two villages of the vatan to the father 
of the respondents. The latter two, after litigation, retained possession in 
1886 by order of the Commissioner in the Revenue Department, until there 
■should be a decree of Court to the contrary. The widow, according to the 
judgment below, had held the vatan adversely to her late husband’s son, 
the plaintiff, who was born in 1848 of her co-widow, and was the true heir 
entitled from his birth. But the High Court gave effect to the adverse 
possession of the widow for the period of limitation supporting the mortgage. 


(1) Manohur v. Lakhmiram. 12 B. 247 ; 
Doorga Pershad v. Sheo Prnmd, 7 C. 17. R., 
271, Tulsidas v. Be joy Kish ore, 0 C.W.N., 
178 ; holding inapplicable ; Lakshmandas 
v. Jugal Kishore, 22 B 21G ; Thankoli 
V. Muniappa, 8 M. 490 ; V dyapurna 
v. Vidyanidhi, 27 M. 435 (440. 447) 
Chiddu v. Durga Dei, 22 A 382. 

(2) Bishambhar v. Drigbijai Singh, 27 
A. 681 P. C. 

(3) Hos8ein AH v. Mahant Bhogivan 

Das, 34 C. 249 ; Naxvab v. Malumt Bhagiean 

Das, 6 C. L. J., 442 (446). 


(4) Ramkrishna v. Mahant Pad in a, 6 
C.W.N., 603 (005), Jtinnanjan Banerjee v. 
Adore money, 13 C. W. N., 805. 

(5) Bishambhar v. Drigbijai. 27 A 
581, P. C. 

(0) Babajirao v. Larmandas, 28 B 
215. 

(7) 41 & 42 Viet. C. 42, S. 31. 

(8) Woon walla v. Ma dead, 8 Bom. L 
R., 470. 

(9) Pa'a pa v. Suamirao, 24 B. 656, 
P C : approving Kalu v. Hanmappa. 5 B. 
435. 
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i'lio plaintiff was the sole heir of the widow, his step-mother, who died in- 
IS77. He contended that the vatan as inherited by him was free from the 
mortgage encumbrance, and that he was entitled to possession. Reversing 
the decree of the High Court, the Privy Council ruled that the mortgage 
was void against the heir, and had no force beyond the life of the vatandar 
who had executed it. They therefore restored the decree of the Subordinate 
-fudge to that effect, and awarded him possession/ 1 ) 

An ascetic is a mere life-tenant and cannot alter the succession to the 
trust by an act of his own.( 2 > Similarly, debts contracted by the holder of 
an impartible estate which is not such holder’s self-acquired property, are 
not binding on his successor, who takes by survivorship, when they are 
contracted for purposes which will not be binding on him if the property 
was ordinary partible property; and such property is not assets in the hands 
of the successor for the payment of such debts, because he could not have 
questioned any alienation of the same by his predecessor/ 3 ) 

354. Agent —An agent, duly empowered, may transfer property in the 
name of. or on behalf of his principal. An agent, whether acting for a 
private person or on behalf of the Government, is not personally bo°und by 
such a contract, but it must be shown that lie was acting within the scope 
of his agency. 

A Government officer as such has no express or implied authority to 
pledge the credit of Government for all matters necessary to the performance 
of the duties imposed by Government. Ratification of the acts of a 
Government officer done beyond the scope of his authority cannot be made 
by an unauthorized agent; it can only be made bv Government itself or 
with its full knowledge/ 4 ) and into which the Civil Courts have jurisdiction 
to enquire/ 5 ) The paid manager of an estate has ordinarily the same powers 
as a trustee, and they will therefore be judged by the same^standard. Where 
the claimant of an estate was also employed as its manager and he incurred 
charges necessary for the maintenance of the estate, they were held to be 
binding on the true owner/ 6 ) 

Partners being agents to another are empowered to mortgage the joint 
property to secure partnership debts/ 7 ) 

Where a person acting upon the advice of his solicitor signs a document 
the nature and contents of which he does not understand, and upon such a 
document the mortgagee acts and makes advances to the solicitor in his 
capacity as agent for the mortgagor, the latter cannot afterwards be allowed 
tf) plead that being a man of not much education he had been over-reached 
b.v bis solicitor, but is, on the other hand, estopped bv his conduct from 
denying the deed and is therefore, liable thereunder/ 8 )' 


Cr trail/. 2 .R., 01 ; Beer Kish ore v. The 
Government. 17 W.R.. 407; Sappani v. 
Collector. 12 M.L.J.R.. 417. 

(5) Secretary/ of State v. Kasturi . 20 M. 
208. 

(0) Narrryansami v. Rangan. 17 M.L.J. 
484 following Koffa v. Bangor’. 3 M. 145 
Svdindra v. Bttdari. 9 M. 80. 

(7) Jvgjeetrandas v. Ratndass. 2 M.T.A., 
84 87. 

(8) King v. Smith. [19001. 2 01).. 125. 


(1) Ptylapa v. Sxramirao. 24 B- 550 
P.O.; approving Kalu Narayan v. Han. 
tnappa. 5 B. 435. 

(2) M hanth v. Lachhu. 7 O.W.N., 145: 
following Mohunt Rum n v. Mohunt Ashhnl. 
1 W.R., 100 ; Rup Narain v. Junko. 3 O.L. 
R., 112. 

(3) Nachiappa v. Chhinnayaaami. 29 

M. 453 ; Ramasami v. Ramasami. 17 

M.L.J.R., 201. 

on (4 i Th n e Secretary of State v. Sulemanji. 

20 B. 801 (807. 808); The Collector v. 
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355* Transferor with defective title. —A transfer of property made 
by a person with defective title may operate on the subsequently acquired 
interest of the transferor* 1 ) and where the transferee has taken bnmi fide and 
after reasonable enquiry into his transferor’s title the title conveyed to him is 
not prejudiced by the incompetency of his transferor* 2 ) where the transferor 
is the Crown, or a corporation, the extent of the interest conveyed must 
be determined by the power of the grantor limited by his authority. The 
subject will be found more fully set out under s. 41. 



Operation 

ttansier. 


Unless a different intention is expressed or neces- 
f sarily implied, a transfer of property passes 
° forthwith to the transferee all the interest 
which the transferor is then capable of pass¬ 


ing in the property, and in the legal incidents thereof. 


Such incidents include, where the property is land, the 
easements annexed thereto, the rents and profits thereof 
accruing after the transfer, and all things attached to the 
earth; 


and, where the property is machinery attached to the 
earth, the moveable parts thereof; 

and, where the property is a house, the easements 
annexed thereto, the rent thereof accruing after the transfer, 
and the locks, keys, bars, doors, windows, and all other 
things provided for permanent use therewith; 

and, where the property is a debt or other actionable 
claim the securities 'therefor (except where they are also for 
other debts, or claims not transferred to the transferee^ but 
not arrears of interest accrued before the transfer; 


and, where the property is money or other property 
yielding income, the intorest or income thereof accruing- 
after the transfer takes effect 


$56. Analogous Law. 

$60. Principle. 

362. Meaning of words. 

S6S. Transfer passes all 
transferor's interest. 

$6/f. Larger grant by 
estoppel. 

$77. Right on Acquisi¬ 
tion of Land. 


<180. 

SYNOPSIS. 

Paragraphs. 

Incidents. 

393. 

Debt—Actionable 

$82. 

Easements pass with 


Claim — Securities. 

383. 

the property. 
Quasi-Easement. 

396. 

Interest. 

$8 If. 

385. 

Right of way. 

Rents and profits. 

397. 

Operation of ambi¬ 

386. 

Things attached to 


guous deeds. 

392. 

the Earth. 

Machinery attache <1 

J t 00. 

Gift to Hindu 


to the Earth. 


female. 


(1) S. 43, poet. 


(2) S. 38, post. 
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356. Analogous Law. —The provisions of this section closely conform 
to the corresponding provisions of the English Conveyancing and Law of 
Property Act, 1881. which in sections 63 and 6 provides:_ 


14 (1) Every conveyance shall, by virtue of this Act, be effectual to pass all the estate. 
Provisions for title, interest, claim, and demand which the conveying parties 

fell the estate, etc. respectively, have, in, to, or on the property conveyed, or expressed 

or intended so to be, or which they respectively have power to 
convey in, to or on the same.” 


44 (2) This section applies only if and as far as a contrary intention is not expressed 
in the conveyance, and shall have effect subject to the terms of the conveyance and to 
the provisions therein contained.” 


44 (3) This section applies only to conveyances made after the commencement of this 
Act.” 


14 6. (1) A conveyance of land shall be deemed to include and shall by virtue of this 

Act operate to convey, with the land, all buildings, erections, fixtures, commons, hedges, 
ditches, fences, ways, waters, water-courses, liberties, privileges, easements, rights, and 
advantages whatsoever, appertaining or reputed to appertain to the land, or any' part 
thereof, or at the time of conveyance demised, occupied or enjoyeu with, or reputed or 
known as part or parcel of or appurtenant to the land, or any part thereof. 


44 (2) A conveyance of land, having houses, or other buildings thereon shall be 
deemed to include and shall by virtue of this Act operate to convey, with the land houses 
or other buildings, all outhouses, erections, fixtures, cellars, areas, courts courtyards 
cisterns, sewers, gutters drains, ways, passages, lights, water-courses’ liabilities! 
privileges, easements, rights, and advantages whatsoever, appartaining or reputed to 
appartain to the land, houses, or other buildings conveyed, or any of them, or any part 
thereof, or at the time of conveyance demised, occupied, or enjoyed with, or reputed or 
known as part or parcel of or appurtenant to, the land, houses, or other buildings 
conveyed, or any of them, or any part thereof.” 


44 3. A conveyance of a manor shall be deemed to include and shall by virtue of this 
Act operate to convey, with the manor, all pastures, feedings, wastes, warrens, commons, 
mines, minerals quarr.es furzes, trees, woods, underwoods, coppicej and the ground and 
soil thereof, fishings, fisheries, fowlings courts leet, courts born, and other courts view 
of frankpledge and all that to view of frankpledge doth belong, mills, mulctures, customs, 
tools, duties, reliefs, her ots, fines, sums of money, amerciaments, waifs, estrays, chief 
rents, quit-rents, rents-charge, rents seek, rents of assize, fee, farm rents, services 
royalt’es, jurisdictions, franchises, liberties, privileges, easements, profits, advantages! 
rights, emoluments, and hereditaments whatsoever, to the manor appertaining or reputed 
to appertain, or at the time of conveyance demised, occupied, or enjoyed with the same, 
or reputed or known as part, parcel or member thereof.” 

44 4. This section applies only if and as far as contrary intention is not expressed 
in the conveyance, and shall have effect subject to the terms of the conveyance and to 
the provisions therein contained.” 

44 5. This section shall not be construed as giving to any person a better title to 
any property, right or thing in this section mentioned than the title which the conveyance 
gives to him to the land or manor expressed to be conveyed or as conveying to him any 
pronerty, ritdit, or thing in this section mentioned, further or otherwise than as the same 
could have been conveyed to him by the conveying parties.” 

44 6. This section applies only to conveyances made after the commencement of 
this Act.”(l) 


(1) The Act come into force on the 31st December 1888 
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357. The provisions of the Conveyancing Act have been amended by 
the following provisions of the Law of Property Act, 1922:— 

S.72(l) A conveyance of freehold land to any person without words of limitation, 
Abolition of tech- or any equivalent expression, shall pass to the grantee the fee 
nicalities in regard simple or other the whole interest which the grantor had power 
to conveyances and to convey in such land, unless a contrary intention appears in the 
deeds. conveyance. 


S.82(l) A deed executed by a mortgagee purporting to transfer his mortgage or the 

benefit thereof shall, unless a contrary intention is therein expressed, 
Transfer of morv and subject to any provisions therein contained, operate to transfer 
gages. to the transferee the right to demand, sue for, recover and give 

receipts for the mortgage money, or the unpaid part thereof, and 
the interest then due, if any, and thenceforth to become due thereon, and the benefit 
of all securities for the same, end the benefit of and the right to sue on all covenants 
with the mortgage, and the right to exercise all powers of tne mortgagee, and all the 
estate and interest in the mortgaged property then vested in the mortgagee, subject to 
redemption or cesser, but as to such estate and interest subject to the right of redemption 
then subsisting. 


S.87(1) A contingent or future specific devise or bequest or property whether real 
Contingent or personal, and a contingent residuary devise of freehold land, 


future testamen¬ 
tary gifts to carry 
the intermediate 
income. 

expressly disposed of. 


and a specific or residuary devise of freehold land to trustees upon 
trust for persons whose interests are contingent or executory shall, 
subject to the provisions of the Accumulation Act, 1800(1) carry the 
intermediate income of that property from the death of the testator, 
except so far as such income, or any part theieof, may be otherwise 


Previous Law. 


358. Before the English Conveyancing ActC) it was necessary to insert 

in each deed under “ general words ” minute details of the 
property easements and incidents intended to be conveyed, 
and prolix lengths to which deeds in consequence used to run often rendered 
them ns imperspicuous as insensibleA 1 2 3 > The provisions above quoted have 
therefore, had the effect of not only cutting down the length of deeds, but of 
simplifying them by doing away with the general, words ” which have now 
become a thing of the past. The foregoing provisions are of great assistance 
in interpreting the corresponding provisions of the Indian law as in drafting 
the Indian Act the English Statute was before the Legislature and its 
advisers.< 4 > The marginal. notes< 5 > appended to the BilK 6 > show that the 
principles embodied in the section were recognized in this country from 
before the Act.* 7 ) And so referring to the law in force anterior to the 


(1) 39 & 40 Geo. 3 C. 98. 

(2) 44 <fe 45 Viet., C 41 : see now, s. 72 
Law of Properly Act, 1922 (12 & 13 Geo. 

C 16). 

(3) Hall, V.C., in Wood v. Saunders. 

44 L.J., Ch. 514 (520) ; said : “ General 
words we all know are almost always. 
>f not always unmeaning ; and you can in 

fact only lay hold of them to sometimes 
extend the operation of instruments; as. 
for example, to easements which have 
become extinguished by unity of seisin 
or enjoyment, or in some other way. 

fhey )mve no operation, and the only 
wonder is, that they have been allowed 
to remain so long in the pigeonholes to 

be put in every deed, when in truth they 
have no meaning or effect at all.” 


(4) See Whitley Stokes’ introduction 
to the Act in his Anglo-Tndian Codes; 
and Wvtzler v. Sharp, 5 A. 270 (285). 

(5) The marginal notes cite the following 

cases as authorities on the section. Bam 
Dhone v. Ishanee, 2 W.R., 123 (125) ; 
Kishen Gir v. Busyeet Roy, 14 W.R., 379 ; 
Faqueer v. Alt. Khuderun, 2 N.W.P.H.C.R., 
251 (252) ; Mahomed AH v. Bolakee, 24 
W.R., 330 (trees), “everything grown 

on it,” Morley N.S., 259. 

(6) 1879. 

(') So a lease given in 1865 “with all 
rights ” was held to comprise the minerals 
despite s. 108 (o) of this Act, and which 
shows that the principle had even a wider 
application before its enactment- here. 
Meyh L-l v. Raj Kumar, 34 C. 358. 
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-enactment of this section the Privy Council said: “ It is not necessary 
to decide whether the Transfer of Property Act enacts what was unquestion¬ 
ably the law before. The rule of law was that indefinite words of grant 
were calculated to convey all the interest of the grantor, but that it was 
necessary to read the whole instrument to gather the intention. It is a 
question to be decided when it arises, whether the framers of the Act have 
not consciously or otherwise, so expressed themselves as to lav down a more 
positive rule in favour of absolute gifts. ”0) 

359. To begin with, since a transfer depends on a preceding contract 
.and cannot be valid unless the party making it is competent to contract, it 
follows that the power to convey must depend on the power to contract, 
since without an antecedent agreement to give and receive, there can be 
no transfer at all.* 1 2 ) A person unable to bind himself with a promise, could 
not, of course, give away his property. But a person competent to contract 
is competent to transfer his property, and the section assumes t-his.< 3 > And 
since a transfer has, moreover, to be supported by collateral agreements 
and covenants, a person incompetent to be bound by them cannot transfer 
property of which they are concomitant incidents. 

As a part of the same principle, it is provided by the Act that any 
accession to mortgaged property becomes part of the mortgage to which the 
mortgagee becomes entitled and which reverts to the mortgagor* 4 ) on 

redemption. * 5 ) 

360. Principle. —The first paragraph states at once a principle as well 
as a rule of interpretation. The principle being that the unqualified 
conveyance must exhaust the interest which the transferor has in the 
property, for that is the policy of the law which favours transfers, and the 
rule of interpretation being that if the transferrer had intended to reserve 
any interest to himself he would have done so, in the absence of which it 
must be presumed that he has conveyed all that he could in the property 
and the legal incidents which were annexed thereto for its beneficial 
enjoyment. It is a well known rule of interpretation that a grant should be 
construed most forcibly against the grantor, the reason for the rule being 
that the principle of self-interest will make men sufficiently careful not to 
prejudice themselves by using words of too extensive a meaning, and which 
affords an effective securitv against fraud; for men would always effect 
ambiguous expressions, if they were afterwards at liberty to put their own 
-construction on them.* 6 ) 


(1) Kalidas MuUick v. Kanhayalal, 
11 C. 121. (131) P.C. 

(2) Soda shiv v. Trimbak, 23 B. 146 
(159, 160). 

(3) Madan Mohan v. Ranji Lai, 23 A. 
288 (290). 

(4) S 70. post. 

(5) S. 63, post. 

(6) Shep. Touch. 87, Cruise Dig. Tit. 
32, Ch., 20, S. 13. “ Quaeliet rooncessio 
forlissime contra donatorem interpretandi est" 
“ Every grant is to be most strongly taken 
against the grantor.” Similarly “ Verba 
■chartorum fortius accipiuntur contra pro¬ 
ferentem." “The words of a charter 
are to be taken more strongly against 
the grantor ” which is however a maxim 


now practically exploded, and is not 
applied until all other rules of construc¬ 
tion fail. (Taylor v. St. Helen's Corpora¬ 
tion, 6 Ch. D., 264). Crown grants are 
to be construed most strictly against 
the grantee and most beneficially for the 
Crown, so that nothing will pass to the 
grantee but by clear and express words. R. 
v. Mayor of London. 1 Cv., M. & R., 12 ; 
Vaman v. The Collector, 6 B.H.C.R., 191; 
Prosunno v. Ram Coomar , 4 C. 53 ; Hari 
Doss v. Mahomed, 11 C. 434. As against 
the maxim itself, Jessel, M.R., observed 
that the rule has ceased to have any force 
at the present day for either the deed is 
clear or it is not, if the former the maxim 
is not wanted, if the latter the deed is voi<L 
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The next following live paragraphs describe what is implied by the 
term ” legal incidents,” which follow the property. The principle embodied 
in the section is one of universal application and may be found in the 
ancient legal maxims which have become a part of the common law of 
England. These maxims are (i) cujus cst solum, ejus cst usque ad cud uni 
ad inferos (ii) Qmcquid plantator solo solo ceditf 2) But in England tlie 
principle which now appears to be so simple has had to fight its way to 
recognition through the tangled mass of heterogeneous devices against 
allowing the free alienation of property. But at first through subterfuges, 
and then gradually by the interposition of equity, the right of alienation 
had had to be recognized and with it became established the sensible 
doctrine here enunciated. 


361. Under the rule embodied in the first maxim it has been laid 
down that since land in its general signification lias an indefinite extent 
both upwards and downwards, a conveyance of land is sufficient to pass all 
buildings, growing timber, implements and water thereon, as also mines and 
minerals thereunder: and from which it follows that the owner cannot put 
erections on his own land so as to project on his neighbour’s land, or throw 
the rain water from his roof on to his neighbour’s land, or grow trees so 
that their boughs overhang the adjoining land of another. The right of light 
and air is similarly traceable to the same rule. The owner of the so l having 
a right to subterranean springs, can maintain a suit for its diversion under 
circumstances which would have given him a right of action if the stream 
had been above-groundd 3) On the other hand he cannot dig on his own 
land, so as to undermine the foundation of his neighbour’s building. ( 4 > 
The second maxim relates to accessories and things affixed to land, which 
will have to he presently considered, (§§ 380, 385). In a mortgage or lease, 
of property “ a different intention ” is necessarily implied, inasmuch as the 
transferor does not obviously intend to pass his exhaustive interest in the 

property, but only creates a limited interest in the transferee, the extent 

and nature of which forms the subject of two separate chapters cf the 

Act.( 5 ) Where the nature of the interest conveyed is defined by the 

transferor, the question depends upon the construction to be placed upon the 
document, the terms of which alone must then afford a basis for decision. 
But the relationship of the parties may also be material, ns where a Hindu 
conveys property to his wife, in which case, it is ordinarily presumed that 
in the absence of explicit words to the contrary, the intention was to confer 
on her nothing more than a woman’s estate.< 6 > In the absence of an 
express agreement to the contrary, the Act further provides rules for the 
construction of presumed intention which depends upon the nature of the 
interest conveyed.^ 


for uncertainty. Taylor v. Corporation 
of St. Helen's , 6 Oh. P., 270 ; citing Grey 
v. Kearson. 6 H.L.O.. 823 : Roddy v. Fitz¬ 
gerald, G H.L.C., 823 : Abbott v. Middleton 
7 H.L.C. 68. But this view is not shared 
by the Indinn Legislature in the provisos 
to 8. 92 o* - the Indian Evidence Act (I 
of 1872). But cf. ib., ss 93—97. 

(1) “ Whoover has the soil, has it even 
op to the firmament, and to the middle 
of the earth.” 

(2) " Whatever is planted on (or fixed to) 
the Roil fo'lows the soil.” 


(3) 8. 17 (d), Indian Easement Act (V 
of 1882) ; Acton v. Blvndell, 12 M. & W., 
324; Cha seniore v. Richards, 7 H L c' 
349. 


r man v. Johnabi, 24 O. 260 • 
cf. Ralabhai v. Ralalcbidas , 2 B.L.R ’ 

114; Woman v. Parnsharnm, 2 BIT?’ 
688 ; Deoki v. Dhion Singh, 8 A. 467 

(5) Ohs. IV & V. 

(6) See discussion on the ” Construc¬ 
tion of a donation under s. 122, vost 

(7) In sale ; a, 65 mortage, s. 65, leases 
s. 108, exchange, .r. 119. 
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It should be added that since both the Act and the section deal 
with property both moveable* 1 2 ) and immoveable, the rule here enunciated 
would apply to the transfer of all property, with this difference that 
while the transfer of immoveable property is subject to the other 
principles hereinafter stated, the sale of moveables is free from them tor 
instance where a decree-debt was assigned by the Karnavan of a Malawar 
Tarivad as such though in the assignment deed he made a false statement 
that the decree was his own private property, the court held that the 
purchaser was entitled to the full title despite his false recital in the 
assignment since the Karnavan as such possessed the power to dispose of 
all moveables at his discretion; and that in such case, it was not incumbent 
on the purchaser to prove botia fide purchase, which he would have had 
prove if the property disposed of were immoveable.*^) 

The section has, of course, no application, as such, to execution 

sales.* 3 * ) 

362 Meaning of Words.— 44 Unless a different intention &c.” which 
must be inconsistent with the passing of all interest of the transferor, law 
presumes that the transferor does not reserve what he does not reserve 
pvnresslv or by necessary implication. The section is of course to be read 
cubiect to the other sections of the Act; e.g. s. 54,<«) and s. 108 (oj* 6 ) though 
;e bv no means clear from it, and its language has been otherwise 
nmmad\erted upon as being too wide.* 6 ) “ Passes forthwith " i.e. one 
effect of the operation of the transfer is to pass therewith all such interest 
44 which the transferor is then capable of passing." This means the 
character in which the transfer is made, e.g., owner, trustee, agent or the 

likp. 

“ In the legal incidents thereof Some of these are enumerated 
below but they are not all. They will be set out in the ensuing 

commentary. 

“ Where the property is a debt." —The word “ debt ” is not used here 
in the widest possible sense; it means such debts only as fall within the 
general category of actionable claims.* 7 ) 

363. Transfer passes all Transferor's interest. —Unless, by the terms 
of the deed, the transfer is limited to the passing of only certain rights, 
other rights being expressly reserved, a transfer, as such, passes immediately 
all the interest which the transferor is capable of passing. This is of the 
principle that no man can convey a greater interest than what he himself 
possesses in the property as also that the grantor presumably gives away all 
but what he expressly or by necessary implication reserves for himself, and 
that in the case of an ambiguous grant any benefit of the doubt must be 
given to the grantee since the grantee cannot be penalized for his grantor’s 
mistake. For this purpose the nature of the transfer is immaterial, since 
whether it is by sale, exchange, or gift, mortgage or a lease the quantum 
of interest conveyed in each case may be the same though it would neces¬ 
sarily differ as regards its duration and mode of enjoyment. So if the 
vendor sells his property describing himself as its owner ( malik) law would 


(1) Eg., actionable claims; the sec¬ 
tion applies equally to N "eRotiable Instru¬ 
ments. Nataraja v. NaicJcen, 32 

364; 38 I.C., 339. 

(2) Subramania v. Krishna, 39 M.L.J., 
£90 ; 60 I.C. 77. 

(3) Penumeta v. Veegisena, 39 M. 283. 

14) Nuisaddi Lai v. 'Muhammad, 10 


A.L.J., 167 (168). 

(5) Megh Lai v. Rajkumar, 34 C. 358 
(370). 

(6) Kalidas v. Kanhaya Lai, 11 C. 
121 (131) P.C. 

(7) Arun chtUam v. Subramanian . 30 
M. 235 (239). 
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impute to him full and unqualified ownership to which the vendee becomes 
entitled on sale.* 1 * So, again, if the lessor grant to the lessee a village 
with a]l right-s," it would suffice to convey to the lessee first a permanent 
interest and secondly all the lessor's rights and interests in the land 
demised including even subsoil rights in minerals.* 2 * But if in the case 
last supposed the lessor were a Hindu widow or other limited owner, then 
the quantum of interest conveyed would be limited by the interest 
possessed. So agaiu, the interest conveyed may be affected by the status 
of the transferee or the object of the grant; as where a gift is made by or 
to a Hindu widow the presumption arises that it is merely a life-grant.* 3 * 
And since a life-grant is presumably no more than a grant of rents and 
profits, it cannot be presumed to carry with it a right to open mines and 
remove minerals, which arc a portion of the soil.< 4 > The interest conveyed 
may often be determined by the nature of the property and the incidents 
to which it might be subject. For instance, estates both impartible and 
inalienable cannot be granted in perpetuity nor can debutter property, or 
property which is dedicated to a deity.* 5 * In such cases the rule here 
enacted is unexceptionable inasmuch as the property transferred is neces¬ 
sarily limited to the interest possessed by the transferor. But in the case 
of maintenance and other grants it may not be always possible to construe 
the rule too literally. Where, for instance, on the death of a person his 
widow, A executed an agreement in favour of her husband’s mother B, 
conveying to her a share in a certain taluq for her support and performance 
of religious exercise the Privy Council held " that the indefinite words of 
gift must be limited by the purpose of the gift ’ and that it was A's in¬ 
tention that B should take the property only for her life. Then adverting 
to this section their Lordships observed: “ It is not necessary to decide 
whether the Transfer of Property Act enacts what was unquestionably the 
law before. The rule of law was that indefinite words of grant were cal¬ 
culated to convey all the interest of the grantor, but that it was necessary 
to read the whoie instrument to gather the intention. It is a question to 
be decided when it arises, whether tire framers of the Act have not, con¬ 
sciously or otherwise so expressed themselves, as to lay down, a more 
positive rule in favour of absolute gifts. In this case the intention must 
be collected from the whole of the instrument."* 5 * But of course, in this 
and similar cases it would be permissible to argue that the gift was limited 
because having regard to its purpose, it was the grantor s intention neces- 
saiily implied." As their Lordships themselves remarked in a later case, 
the use of expressions such as hamesha (always and for ever) are not 
V inconsistent with limiting the interest given, but the circumstance under 
which the instrument is made or the subsequent conduct of the parties 
may show the intention with sufficient certainty to enable the court to 
presume that the grant was perpetual. * 7 * 

364 Larger grant by estoppel. —This section involves the declaration of 
a principle well recognised in law that the grantor presumably passes off all 

(11 KaHdin v. Madho (1923) A. 109; 

77 T.C. 862 ; _ oro 

(2) M-gh Lai v. Rajkumar, 34 C. 3o8 ; 

Arguenoth Steams Oil and Gas Co., <Sc 
Furquharson (19121 A. C., 864 (869, 870). 

(3) See S. 12 Comm. Post under head¬ 
ing “Indefinite grants.” 

(4) Tituram v. Cohen, 33 C. 203 (267) 

PC 


(5) Ram Chandra v. Ram Krishna, 
33 C. 607 ; Shama Charan v. Ahhiram , 
ib. t 611 (523) in which however the pro¬ 
perty was not, held to be debvtter ; See S. 
218. 

(6) Kalidas v. Kanhnya Lai, 11 C. 
121 (131). P.C. 

(7) Aziz-un-nissa v. Tasaddug Husain. 
23 A. 324 (330) P.C. 
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that he could legally pass by his unqualified grant. Such a grant cannot 
pass less than the grantor’s interest though it may be more. Since the rule 
does not state the limit to the grantee's.interest its quantum may be 
implemented by reference to other laws, l'or example, if the grantee bona 
fide took and paid for an interest larger than his grantor could convey, he 
will be protected in the possession of Ins larger rights in the circumstances 
cfatprf in s 38 A person who erroneously misrepresents his power to 
transfer may likewise convey a larger interest than he himself possesses in 
the circumstances stated in s. 41 and 43 Even a trespasser '^ create 
a tenancy which the rightful owner cannot repudiate.! 1 ) The subject will 

he found discussed under s. 105. 

365 The rule here enacted is consequently merely a rule of con- 
struction, and like all such rules it must be understood as subject to the 
other rules known to the law for enlarging or diminishing the interest 
•conveved It is therefore apprehended that the interest which the trans- 
feror passes by his transfer may not merely be the interest which the 
transferor is then capable of passing,” but also the interest which he may 
acciuire subsequently, as in tl.e case supposed in section 43. So where the 
vendor agrees to sell any property free from incumbrance, the vendee 
can compel him to do so by either redeeming the mortgage or pay him the 
amount necessary for redemption. Thus where .4 sold certain property to 
B for Rs 20 000 which sum was left with B to pay off A ’s creditors, A's 
noreement being to sell the property free from mortgage; the sum due to 
4% creditors being a sum larger than the sum held in deposit by B and 
the latter consequently did not pay it even in part satisfaction of the debt: 
on a* suit instituted by A against B for the recovery of the amount 
the Privy Council held that the amount was not left with the vendees as 
:a deposit of the money of the vendor. The vendees were entitled to retain 
as a security that the property sold be freed from the incumbrances upon 
it and that they should have a good title. They were entitled to retain 
it until the vendor provided the rest of the money necessary for this 
purpose. It was not a deposit upon which the vendees would be liable 
to pay interest unless they refused or omitted to pay when they were 
informed by the vendor that he was prepared to pay the balance; without 
the balance they were not bound to pay or tender to him the amount in 
hand.* 2 ) 


366. On the same principle devise of specific property by a mortgagee 
in possession is sufficient to pass the beneficial interest in the mortgage- 
debt. < 3 > And when several persons join in a conveyance and convey “ the 
whole and entire property absolutely,” they must be taken to have exercised 
every power which they possess, and to have parted with their whole 
interest in possession or expectation. So, while the mortgage of a taluk, 
in which the mortgagor possessed the superior zemindari right, and also 
in some of its villages, a subordinate sarbarakari rights* 4 ) would not ordinari¬ 
ly comprise the latter rights which are distinct from the taluk and form 
a separate tenure, still where the mortgagor had previously treated the 
Sarbarakaris as non-existent, those rights would also pass with the mort¬ 
gage though not expressly mentioned.* 5 ) So on a transfer of land all the 


(1) Binad Lai v. Kalu Pramanik, 20 
•C. 708 (712, 713), F.B. 

(2) Mahomed v. Mahomed , 21 A. 223 P.f 1 . 

(3) In re Carter-Doddx v. Fearson [1900]. 
I Ch., 801. 

(4) The Snrba rakar was really the 


middleman to whom the rents were direct¬ 
ly payable and who retained a portion 
thereof as his profits and paid the balance 
to the 7emindar. 

(») Gourchandra v. Makunda* 9 C.W.N., 

7ia 
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houses and erections standing thereon would pass by necessary implica- 
ion. And with the houses would pass the rents and profits derived 
herefrom.< 1 2 > By the land-law of the country when a permanent tenure 
is created, the zemindar, in the absence of express reservation, invests the 
tenure-holder with every right that can appertain to him short of the quit- 
rent and the tenure-holder can do what he likes with the land short of 
altogether destroying it. The common law of England regarding the mining 
rights of lessees for a term cannot be made applicable to permanent tenure 
in the rural parts of Bengal. So where a zemindar had created a permanent 
tenure in respect of agricultural land at a rental fixed in perpetuity, the 
tenure-holder would possess all underground rights, unless there was some¬ 
thing expressed to the contrary. The provisions of this Act do not apply to 
such a case, and no restriction having been put on the use of the land, the 
tenure-holder’s use of it would not be limited to agriculture by reason 
of the fact that the land was agricultural when the tenure was created. 

A Hindu widow in possession and her reversioner may thus by joining 

in one conveyance transfer a complete and indefeasible title.< 3 * * > For the 
same reason while manager of a mitakshara family may convey an absolute 
interest in favour of the purchaser, a co-parcener as such can only convey 
the interest he has got in the joint property. The purchaser from him cannot 
arrogate for himself a larger interest by adverse possession, unless he has 
openly set up such claim to the knowledge of the other co-parceners. 

367. So it has been held that a grant to a man for an indefinite 

• term, where it can be definitely ascertained by reference 

igrant 311110 ^ 011 °* * to the interest which the grantor himself has in the 

property and which the grant purports to convey, may 
enure not only for the life of the grantee but also continue to his heirs. 
The intention of the grantor may be ascertained by the other terms in the 
■deed, by the objects or circumstances of the grant, or by the act of the 
parties.< 6 > Thus a mortgage, stated to be of a certain quantity of land 
and seams of coal, did not specify that the colliery and the colliery business 
was mortgaged, but they were held to pass, since the intention was mani¬ 
festly to pass the colliery with the right of its management, for otherwise 
it would be a mockery to a mortgagee of a colliery; whether by assign¬ 
ment or a sub-lease, to toll him he is not to touch the minerals. ”(7) But 
general words in a grant must be restricted to that which the grantor had 
then power to grant, and will not extend to anything which he might 
subsequently acquire. A lessor granted a lease for twenty-one years of 
a house with its appurtenances, amongst which lights w'ere specified. At 
the time of the grant he held an adjoining house for a term of years. He 
subsequently acquired the reversion expectant on the term in the adjoining 
house; and after the expiration of the term he proceeded to build on 
the site of the adjoining house in a manner which interfered with the 
lights of the demised house, which were not ancient lights. The lessee 
thereupon sued the lessor to restrain him from building, but he w^as held 
to have no right: “ If the original owner of the freehold of the adjoining 
house had raised its height, he could not have been interfered with bv 


(1) Aegar v. Mahomed 30 C. 556 (564) ; 
Macleod v. Kiasan, 30 B. 250 (262). 

(2) Ibid. 

(3) Kishen v. Buageet, 14 W. R., 379. 

(4' Muthulcrishna v. Sankaranarayana, 

27 M. L. J. 600 25 I. C. 573. 

(6) Lekhraj v. Kunhaya, 3 C. 210, P.C.. 


Bam Narain v. Peary, 9 C. 830 ; Kalidaa 
v. Kanhaya, 11 C. 135, P.C. 

(6) TuUi Prasad v. Ram Narain, 12 C. 
117 P.C.,; Mohammed v. Hosseni Bihi 
15 C. 684, 702, P.C. 

(7) County of Gloucester Bank v. Rudru 
Co., [1806], 1 Ch., 629 (638). 
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the plaintiff, the lights not being ancient; nor could the defendant have 
been interfered with if he had bought the adjoining property after the house 
had been raised. YVnere intention is to be interred trom a construction 

ot the deed, the whole ot it should be read.^ According to Hindu law, 
a gift of property, made without express words of inheritance, conveys 
an absolute estate* 1 * 3 * unless the gift is to a woman from her husband,* 4 ) 
in which case express words of inheritance are necessary to make the gift 
absolute * 5 > Hut the intention of the husband may be expressed in other ways, 
and is a matter of construction merely.* 6 > The simple grant of an annuity 
conveys only a life-interest in favour of the grantee unless the contrary 
intention is clear.* 7 ) Such an intention may be inferred from the nature 
of the grant as, if it be a bequest, the entire interest would be deemed to- 
hive been conveyed.* 8 ) But its absolute duration cannot be inferred from 
the mere circumstance of its continuance after, the life of the first grantor 
or from its being charged on the village revenues.® 1 he gift ot the rents 
and profits or income of property is regarded as equivalent to a gift of 
the property itself, and the gift of the income of property carries with it 
the legal and beneficial interests in the property itself.<’»> 

368 \ grant may be personal or permanent, conditional or uncon- 

.... nal* Where it is personal and conditional, and the grantee dies before* 
fulfilling the condition, his heirs cannot claim under it.* n > A maintenance 

t where the grant is by one for the maintenance of another whom 
F™ is under a legal or moral obligation to maintain is presumed to be- 
personal and for the life of the grantee, though of course, even such a 
* rant may be made permanent by the use of suitable expressions and 
where these are lacking, permanency may be inferred from its continuance 
for several generations.* 12) * * * The same rule holds good as regards service 
grants though in this case the grant may be " subject to faithful service 
when its personal character determining with the life of the grantee could’ 
not be Questioned,* 13 ) but where it is a grant in consideration of past service 
or partly one and partly the other, then questions of greater complexity 
arise and which will call for detailed examination later on.* 14 ) But it may 
be generally stated here that even these grants are presumed to be for 
the life of the grantee. Such is a jagir,* 15 ) and such was also an innm* 16 > 
though it is now treated as permanent. 


(1) Booth V. Alcock, L. R., 8 Ch., 663 

Kalidas v. Kanhaya. H C. 131. P.C. ; 
Uanr Chord, v. Madappa, 9 B. 324 

(3) A rondo v. John Doe.. S M.T.A.. 
43 : Tagore v. Tanore. 9 B.L.R., 37/. 

(4* Tagore v. Tagore 9 B.L.R., 3, /. 

(5) Knrhayn v. Mahm 10 A 
Koonj Behari v. Prem Chard . 5 C. 684 . 

and see s. 122 Comm. post. 

(0) Bam Narmn v. Pearv . 9 C. 830. 

(7) Oovalkrishnn v. Bamarath, o B. 

T '(8) otpalkrishna v. Bamnath, 5 B. L.R. 
729. 

(9) Ibid. _ T T? 

(101 Durga v. Duntchand , 2 a.b.j.k., 

.568 ; (as to rents and profits bernc equi¬ 

valent to income). See Shookmoy v. 

Manoharri . 11 C. 692 ; Mannox v. Greener. 


T .P., 14 Eq., 456. 

(11) Anund Pangrahi v. Nottobar, 1 W.R.„ 
82 (83). 

(12) Sri Baja Jaganadha v. Sri Pedda. 
4 M. 371 (372) ; Bajah Bameshar Baksh 
v. Arjun Singh. 23 A. T94 P.C. ; Bama - 
rhardra v. Jogendra. 4 C.L.J.. 399 (400) r 
Bnmeshar Koer v. Gohardan, 7 C.L.J.. 
202 (212). and see cases post under Sa. 
106 and 122. 

(13) Syed Muhammad Khan v. Maharaja 
Nam Narain Singh . 7 C.L.J., 90 f93) ; 
Sanniyasi v. Sahar Zemindar, 7 M. 268; 
Beni Pershad v. Dugh Nath, 27 C. 156 
P.C.; Maharaja Bameshdr v. TJabu Tibendas, 
32 C. 683. 

(14) See s. 106 Comm. post. 

(15) Dosibai v. Ishvxirdas, 15 B. 222 P.C. 

(16) Vizianagram v. Suryanarayana, 9 
M. 307. P.C. 
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■369. Where a person has two estates, one larger and the other 
Sale. smaller, and purports to convey the entire property with- 

1 • ? ut imy words of limitation, he must be taken to be 
i le highest estate he has; that is to say, if an executor having 
,, , h . lrtl personal beneficial interest in the estate purports to convey 

whole of it without qualification or limitation, be must be taken to 
oe conveying, in his character as executor and not in that of one having 
a beneficial interest only in a fraction of the whole estate purported to be 
conveyed. No distinction can be maintained in principle between actual 
•conveyances and agreements to convey for the purposes of applying this 
general rule/ 1 ) In another case the vendor who was both a part-owner 
and executor of a house sold “ all the estate, right, title, interest, claim 
•and demand whatsoever of the vendors unto and upon ” it. Upon a 
question arising whether the vendor had conveyed the interest he had 
m the house as executor the Privy Council held that they must judge the 
case by “ the settled rule that the meaning of a deed is to be decided 
by the language used* interpreted in its natural sense.”< 2 > A purchaser 
of property for consideration from a, person having full power to convey 
*k® to the property is entitled to rely on all the powers vested in his 
vendor which would enable that vendor to convey the complete title 
professed to be conveyed, notwithstanding that the vendor mentions in the 
sale deed that he derives his right to convey title by reason of facts whose 
truth can be successfully impeached.< 3 > A sale deed executed by several 
beneficial owners stated that, the vendors sold and conveyed the property 
with all estate, right, title, interest claim and demand whatsoever of the 
"vendors ” therein. One of them was the sole surviving executor of the 
testator, who alone was competent to sell the property, but lie did not 
purport to convey it as executor. The High Court held that the sale 
passed no interest. But on appeal the Privy Council held that the words 
quoted above had the effect of conveying the right and title which one 
of the vendors possessed as executor.< 4 >. 


370. So in the case of a lease the mere word “ mukarari ” alone 

raises no presumption that the tenure was intended to 
. ’ be hereditary, and, therefore,*,in order to decide whether 

a mukarari lease is hereditary, the court must consider the other terms 
the instrument under which it is granted, the circumstances under which 
it was made, and the intention of the parties.< 5 > Where from the evidence 
the origin and particular purpose of the tenancy are known, and the 
tenant has ceased to use the land for the purpose, the mere fact that the 
tenant had long continued (from 1798 until 1873). at a low and unvaried 
?ent affords no ground'for inference that an agreement had been made 
between the parties that the tenant should hold a permanent tenure, and 
a suit to eject him could only be resisted by proving an agreement with 
the owner of the land that he had something more of a lease than the 


(1) Oanga Bai v. Sonabai, 40 B. 69, 
followirur in re : Venn and Furze’s Con¬ 
tract (1894), 2 Ch. 101. * 

(2) Bijraj v. Pura Sundary 42 C. 
66 P-C. ; over-ruling O.A. Pura Sundary 
v. Bijraj, 37 C. 362. 

(3) Subrahtnania v. Krishna 39 M. 

U.J., 690; 60 I.C. 77. 


(4) Bijraj Nopani v. Pura Sundary, 
42 C. 56 P.C., reversing O.A. Pura 
Sundarit v. ' Bijraj Nopani, 37 C. 362. 

(5) Sheo Prasad v. Kaflydas, 6 C. 
543 ; Tulsi Prasad v. Ram Narain, 12 C., 
117; Rakhaldas v. Dinomoyi, 16 C. 652 ; 
Raja Ram v. Narasinga, 15 M. 199 ; 
Lilanand v. Munoranjan, 13 B.L.R., 124. 



250 


TRANSFER OF PROPERTY. 



ordinary tenancy-at-will or from year to year.W As a lease is a transfer 
vithin the meaning of this Act, the incidents here specified will also pass 
on to the lessee with the creation of the lease. So trees standing on the 
demised land pass with it to the tenant who is then entitled to their 
usufruct I 1 2 3 4 ) though as tenant, he cannot commit waste by felling them.w* 
But the’ rule does not extend to timber, in which case, the general rule 
is that in the absence of an express grant, the lessee has no right to cut 
it’ But the rule is not inflexible and must to a great extent depend upon 
the purpose and object of the lease and the nature of the timber. Thus 
th,> lease of a mansion with adjacent land planted with ornamental timber, 
could ' not presumably carry with it the right to cut down the timber. 
On the other hand, where the property demised is jungle land the rule 
could not be strictlv enforced. Indeed, the correct rule in such a case 
would be that the' lessee is entitled to cut and remove a reasonable 
nuantity of timber if his lease is for a long term)'') But even then he 
,av only take such forest produce as can be taken without damaging the 

forest/ 5 * 

371 Since transfer includes' a lease, a lease “ with all rights ” has- 
thf effect of conveying all the lessor’s rights in the land including rights 
to* minerals.< 6 > As regards the rights of the permanent lessee to sub- 
incent mines, quarries and' minerals, the law independently of the Act was 
that in the case of a grantor other than the Crown they passed by impli¬ 
cation/ 7 * ) Leases made since the passing of this Act will not be subject 
to the provisions of section 108 (0), and even in those previously granted 
the tenant possesses no right to minerals unless, it is granted expressly or 
bv necessary implication. A life tenant as such certainly does not possess 
any right other than those limited by section 108 (0)/«> But where the 
Crown° was the grantor they could only he conveyed by an express- 

grant/ 9 * • 


372 . The section defines the operation of transfer of property. In 

the language of s. 58 a mortgage is not the transfer of 
Mortgage. property, but only the transfer of an interest therein. 

Nevertheless the same rule applies equally to mortgages/ 10 ) The rule 
ns to fixtures between landlord and tenant is inapplicable to the case of a 
mortgage, where therefore, immoveable property is mortgaged the roort- 


(1) Secretary of State v. Luchmeshwar, 
10 C. 223. P.C. ; Narain v. Danlat, 15 B. 
047. 

(2) Mohamed Alt v. Bolakee, 24 W.R., 
330 ; Mahomed v. Damodar, 1 C.P.L.R., 
145; Raghunath v. Dhanraj, 7 C.P.L.R., 
7 ; Jagal v. Deoki Nandan, 1 A. 88. 
Deoki Nandan v. Dhian Singh 8 A. 467; 
Rutlonji v. Collector, 21 A. 297 ; Bodam 
v. Ganga, 29 A. 484. 

(3) Ram Baran v. Sahg Ram, A. 
896 ; Ajudhia Nath v. Silal, 3 A. 567.<" 

(4) Puna v. Gangji 1 C.P.L.R., 151. 

(5) Seo s. 108 post ; Danjao Singh v. 

Siku, 3 C.P.L.R., 18. 

• (6) Meghlal v. Rajkvmar, 34 C. 358.; : . 

(7) Verr v. Pawson, 25 Beav., 394 (406) ; 

Williamson v. Woollen, 3 Drew., 210 

(213); Harris v. Ruding, 5 M. & W., 60; 

Spoor v. Green, L.R., 9 Exch., 99 (107) ; 


Earl of Jersey v. Guardians, of Poor 

Law Unions, 22 Q.B.D., 555 (558) ; 

Srir m v. Kumar Hari, 3 C. L: J., 59; 
Shyama v. Abhiram, 3 C.L.J., 306 ; Fitu- 
ram v. Cohen, 33 C. 203 (215; Meghlal 
v. Rajkvmar, 34 C. 358 ; Brojo Nath v„ 
Raja Durga Persad, 5 C.L.J., 583 (609. 
610). 

(8) Prince Mohamed Buktyar Shah v. 
Bani Dhojomani, 2 C.L.J., 20 (26) ; Comp- 
tell v. Ward, 8 App. Ca.s., 641 ; Brojo Nath 
v. Durga Persad, 34 C. 753 (785) ; O.A. 
Raja Durga Prasad v. Brojo Nath, 39 C. 
696 (703) : Kumar Hari Narain v. Sri 
Ram 6 I.C., 785 ; Raja Jyoti Prasad v. 
Lachipur Coal Co., 14 C.L.J.,-361 (369). • 

(9) Seo § 48, ante. 

(10) Asghar v. Mohd A fchdi Hossein, 
30 C. 556 (564), P.C.; Sheolal v. Nandalal, 
8 N.L.R. 123 ; 17 I.C.. 129. 
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Wear to LdIv t P P ^ th ° The same rule would 

ornamental or v f n T , 8 “ gU0 lu possession.® He must not destroy 

X ; able tnnber, nor cut timber so as to diminish the value 

destruction lie ,! 7 ’'"''T s ,o. 'ong as he does not commit wanton 

the most oV L,' cl T" ™*tivate the land. He is entitled to make 
tne most of the property for the purpose of realizing what is due to him 

powers °ar(' V no' h<> tt '; ,ccolmt f o r the proceeds of the property, his 
poners are no greater. [For a further discussion, see commentary on 

will bfpbfjl !f comprised m the village a mortgage of a village share 

is th™ de M b - v implication as also all other rights which the mortgagor 
is then capable of passing.(3) b ° 

fckp incidents of property are easements annexed thereto, 

a™ irv s n ^ d .P ro nts, etc., enumerated in the subsequent clauses. All these 

aft^r tV, UC f f in . an ^ P ass tho land. All interests and income accruing 

atter the transfer belong to the transferee. 


374. Title-deeds, which have been called the sinews of the land,* 4 ) 
Title-deeds. naturally pass by necessary implication with the land on 
. . . transfer.* 5 ) And although they are, strictly speaking, 

moveable articles, they devolve in the same manner as land itself. Thus in 
ngland where on death of the owner, immoveable property passes to the 
eur win st moveable property passes to the executor or administrator, title- 
eerts follow the estate to the heir and cannot bo claimed by the executor 
r administrator. But such deeds include only those that are material for 
maintenance of the title to the land.* 6 ) But should the deeds relate 
a so o any estate other than that conveyed, or the transferor retains any 
merest the properly conveyed, lie is then entitled to retain them.*?) 
hus the holder of a mere equity of redemption is entitled to retain the 
deeds relating to his property, during the continuance of his interest, and 
e mortgagee is likewise entitled to hold and retain his mortgage-deed 
until redemption when he must mahe it over to the mortgagor.* 8 ) And 
with the title-deeds pass even the boxes which “ have their very creation 
o be the houses or habitations of deed,”* 9 ) that is, such boxes as were 
designed to hold them. 


375. Trees standing on land, being part of it necessarily pass with it, 
Trees; unless they are reserved,* 10 ) which cnnnot be presumed from 

the fact that prior to the sale they had been alreadv 
mortgaged to another.* 11 ) Similarly, the garden-wall, and trees growing 
thereon are appendages of the garden and proof ns to possession of the 
garden would, in the absence of countervailing evidence, include proof as 

(\) Hariva v. Anath, Nath 22 C.W.N., 

7 58; 44 1.0.211. 

(2) Cf. S. 70, post. 

(3) Sheolal v. Nanhe Lai. 8 N.L.R., 

*3 (127) following ; Asahar Reza v. Moho - 

30 C. 556. 

(4) Co. Litt. G a. 

(5) Harrinqlon v. Price , a B & Ar»., 170; 

y* Robinson & Biqq, 100 , Tnre 
mJmjjw rfc Du hsjiH of Newcastle's Con- 
tract [18971. 144 (48). 

(0) Ruc.khursl's case, 1 Ren., 10. 

(7) Davies v. Vernon, 0 Q.B., 443 (447). 


(8) S. 60 post. 

(9) Wentworth’s office of an Executor 
(14th Erl..). 157. 

(10) Mahomed AH v. Bolalcee , 24 W.R., 
330 : Faqueer v. Mt. Khuderun, 2 N.W.P.’ 
Jf.C.R., 251 : Harhans Txtl v. The Mha 
raja 23 A. 120; Muhammad v. Lqnte Rim'. 
23 A. 291, F.B. : Onkar Das v. Chotc 
Lai 11 I.C. (A) 192: Narayan v. Bhik 
(18811 B. P. J., 44; Pandurang v. Bhim- 
rr.v. 22 B. 010. 

(11) Pandurang v. Bhimrav, 22 B 010 
(612). ‘ U1U 
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. , v „n „ nd trees Hence where on the right to the produce of certain 

^ it was found that the plaintiS had not, for twelve years previous to 
trees it a done my specific acts mdicating directly his 

the filing . nevertheless grew out of a wall which 

possession of the trees,^butit possession it was ru l ed that the 

surrounded . g imported possession of the garden-wall and of the 

possession of the garden nnp,,, JP ^ the guit wag not barred by 

trees spring! fe the other hand , w here a plantation standing on land is 
limitation. O vendee becomes owner of a part of the freehold, 

S ^ Z. rZ due s in the owner of the land. The owner of a plantation 
and the residue plantation of plantains must be 

can mortgage or sell . as he plains at the time of the sale 

considered to he the s , » out of the shoots of the old ones have 

t tin Llr Place ® When an order absolute for foreclosure is made the 
taken their place. not . session G f the crops standing on the land of 

Se mirtgagor W But the trees and emblements, cease to be part of the 
the mirtgagor. severed.< 4 > Where a tenant mortgaged his trees to 

land as soon “ surrendered his tenure to the landlord, 

If ^rrff the trees would* not cease to be operative, but may be 
the mortgage auo ti 0 n-purchaser in execution of the mortgage-decree 
enforced and ^ trees against the landlord, and in which case 

r U l d Jould be seVerance of the two interests which may then be separately 
ther ® ', ( 5 ) it has been held in Madras that a ryot holding land in a 

enjoyeu. DCrma nent tenure, would as regards land On which a money- 

Zel 7Ument is paid be prima facie entitled exclusively to the trees thereon. 
Where however the crops are shared between the ryot and the zemindar, 
thev will be jointly interested in such trees, but such presumption may be 

rebutted by contract or usage to the contrary.< 6 > 

376. Standing Crops_The right of the transferee to standing crops, 

however depends upon the nature of the transfer and possession of him who 
had raised them. For instance, as between the landlord and the tenant, 
the latter is on eviction entitled to the standing crops.(J) But the same 
equity does not favour the mortgagor upon his eviction by the m ° rt g a S e ®- 
So West, J., observed: “No case-has been cited to us in which the 
ordinary rule as to emblements has been applied to the case of a mor - 
gagor retaining possession after the time had expired which had been allowed 
to him for payment of the sum due on account of the mortgage. His 
position, being that of a person acquainted with the imperfection of his 
title and one entirely of his own choosing, seems to us to fall under 
quit; a different principle from that of the tenant-at-will cultivating on a 
reasonable expectation of reaping what he has sown, or of a holder ^hose 
right is put an end to by a wholly uncertain event. If, therefore 
possession was acquired under his execution purchase by the applicant, 
F£ere was we think, no residual right left to Datar (the mortgagor) on 
which Paiankar’s execution could operate.”*) In this case Datar had 
mortgaged his land to the Land Mortgage Bank who purchased it in 


(1) Iqba 1 2 3 Hussein v. Nand Kishore, 

24 A. 294. _ 

(2) Unrep. Mad. Case No. 16 of 1901. 

(3) Narbadapuri v. Bholanath. 15 C. 

P.L.R., 141 ; following Bamasinga, 15 

v. Somiar'va. 13 M. 15. contra in Land 
Jifortgaae Bank v. Vishnu 2 B. 670. 

\ £ ) Q. E. v. Ke hjgodu , 9 M. 373 ; 


Faqueer v. Mt. Khvderun, 2 N.W.P.C.R.* 
251. 

- f5) Babu T.al v. Bam Sahai, 26 A. 540. 

( r ) Narayana v. Orr, 26 M. 252; 
Kakarla v. Baja Venkata, 29 M. 24. 

(7) S. 108 (fc). 

(8) Jxind Mortagge Bank v. Vishnu, 
2B. 670 (672). 
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had CU S ubL Sa h e “ nd ° bta !“ ed possession on the 10th October 1877 Data- 

“is &5rs.*s iM «*v ? »**-* -sss 

possession On the 11th Cr ° P 1 aftor tho b “ d ‘“ken 

in execution nf llth - De ® ember . iy ". one Patankar attached these crops 

wmmwMi 

the following facts 1 The nYaint ff h17 contr;,r >' . was h , ef71 arisia g out of 
on the 19th Mav ^ ^ 011 exccutl0n sale purchased land 

crons «-pv, ft y 1911 and obtained its possession on the 19th August - the 

on P the land tU? the ^^th ^ by the ® e . cond defendant a nd remained 

ie ianu till the 2 oth December on which date the first rlpfond-.nf 

conrt^L lem ‘ i. T u^ tdaintiff sued them for their price of the crops but the 

annlv A° Ut hl j S , case boldin g that the English law of fixtures did not 
I PP ^ ’ ,? ndll J ant f that there was no authority for the view “ that merelv 

th rr thC P amtiff became the owner of the land on the 19th Mav and 
the crops were grown thereon by the second defendant after that* the 

plaintiff/ ’ W°° n aS the ' V — " ro '™' b ~ ‘he property of the 

it right 7 to°i n Ac( l aisiti ° n of L ft nd. Acquisition of land passes with, 
and^ihnv, ? ' nershl P n °t only to the surface but to everything beneath 
? vt un ess sucb ownership is conditioned by the nature of the 

branche^of 0 ^ ? ^ The , — of « la " d *«» • ’W* to chop off 

exercke «fth t .Property, a right which he may still 

munitv ( 2 ) ^° Ug ^ may bG ? ffens ; ve . to the religious feelings of a com- 
toil y*V , adverse Possession of the surface of land vertically over a 
ailway tunnel gives the disseisor not only a title but also usque ad cerium 

SU ? b Possession will not extend to the tunnel underneath.(3) But the 
lease of land in permanency including “ all rights of various kinds ” with 

A i; n KTi P1 ? n ° n y ° f homestead wouId include also the right to minerals.(«) 

A naoility to pay customary dues known as haq-i-cliaharum is of the nature 

, , an ^cident attaching to land and may be enforced against the vendee 
nless it is limited by a right to claim it from the vendor.< 7 > Where a 
mortgagee in possession of cultivated land converted a portion into a 
grove, he was bound to surrender it up with the land on extinguishment 
of his mortgage.< 6 > And it would make no difference if he has created 
buildings thereon.(7) So on a sale of the plot of land upon which stood the 
vendor s forefather’s tombs, the latter would pass with the plot and the 
purchaser may dig them up or demolish them.W A permission to bury the 

rights’“afthn lAT 168 "‘‘V* th f e "g ht ?< entr y to Perform a]] customary 
ngnts, although the ownership of the soil may be vested in others This 

right is founded on a universal sentiment which regards the graveyard as 

r ; + \ e ?! L Cred ; and whl J c . h cannot be regarded otherwise from the mere 
iact that the place was disused for a considerable period, but the right is 

Priya Noth v. Rajanikant, 16 C‘ 

<?•’ i.’ ^ I.C., 619; following Lep 

v. Nenuir, 21 C. 244 ; Mofiz Sheikh 
V -X™±k Lai, 37 A. 815. 

r Lai V. Ghisa, 24 A. 499. 

r ,1" J Midland Railway Co. v. Wright 
l 1001], 1 Ch., 738. 

3 0 g ^ Shyaviacharari v. Abhiram, 3 C.L.J., 


D n^ ia Bihi v * Abdul Rahman 
3 A. 209 (2J0) ; following Heeraram v 

In N w p H.C.R.. 63 P. B ; 

A.w.^203. m V ' Shamshnddin H883) 

123 7> fl25) W Dh ° ne V ‘ Uhanee > 2 W.R., 
(8) Emp. v. Chotually, 4 B.L.R., 163. 
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of course, subject to the custom of the community/ 1 ) But on the sale 
of a share in zemindari property buildings such as indigo factories/ 2 ) or 
dwelling houses* 3 ) will not ordinarily pass to the vendee along with the 
zemindari share sold unless there is a distinct evidence of the user of such 
buildings as part and parcel of, or as appurtenant to the zemindari. The 
occupation of a fort by the owner qua zemindar* 4 ) or of kottas or other 
buildings/ 5 ) would, however, create a presumption that the buildings were 
included in the sale of the zemindari.* 6 ) So where the cultivatory tenants 
in a village had built houses more than twelve years ago and in which 
they had been since residing, in an ejectment-suit by the zemindar against 
the tenants, the court held the houses to be appurtenant to their holdings 
from which they could not be ejected so long as they were entitled to occupy 
their lands/ 7 ) On the other hand, where the tenant sold his holding the 
house appurtenant to the holding though used for residence by the vendor 
was held to pass by necessary implication/ 8 ) 

378. An assignee of this subject-matter of a suit has, as a necessary 
incident of his transfer, the right to continue the suit and with that view 
to be brought upon the record as a plaintiff/ 9 ) Similarly, a Mitakshara 
son inherits the estate with the burden of the decree obtained against the 
father, and is liable to be proceeded against in execution/ 10 * ) In an 

. execution-sale of the judgment-debtor’s property if his interest is accelerated 
or enlarged, the increment passes with the corpus .* u ) 

379. An injunction does not run with the land. Hence, if the pro¬ 
perty regarding which an injunction is granted is sold under a decree, the 
vendee thereof cannot be made amenable to the injunction/ 12 ) A water¬ 
course constructed for the purpose of a mill situate alongside a farm which 
benefited by it, does not thereby become its incident so as to pass with 
it/ 13 ) So the franchise of a ferry is not necessarily appurtenant to a 
land/ 14 ) 

The goodwill of a trade or business being of great value passes with 
the premises/ 15 ) but that alone will not prevent the vendor from setting 
up a singular bushiess in the immediate proximity of the premises 
transferred, unless he had entered into a covenant not to set up a rival 
business within a specified area of the old premises/ 16 ) But apart from 
such a covenant, the vendor is not entitled to represent that the new 
business which he has set up is the same, or is the continuation of the 


(1) Ramrao v. Rustumktum, 20 B. 198. 

(2) Durga Singh v. Bisheshar , 24 A. 218. 
*3) Abdul Rahim v. Abdul Hakim , 

2 A. L.J.R., 105 (S. N.). 

(4) Abu Hasan v. Ramzan, 4 A. 381. 

(5) Dankelal v. Damodar (1900), A.W.N., 

31. 

(6) Durga Singh v. Bisheshnr, 24 A. 
218 (223). 

(7) Duhri Lai v. Dholu Rai, 3 A. L. J. 

R., 019 ; following Nazir Hasan v. Shibba 

27* A. 81. The Court’s further view that 

the tenants might be said to have ac¬ 

quired the houses by adverse possession 

i 3 scarcely tenable —Jaikishen v. Moti 

Chand, 3 A. L. J. R., 027. 

i 8) Uwraj Singh v. Chtda Lai 35 I.C.(A.) 

202. 


(9) S. 372, (or 22 R. 10 « Code of Civil 
Procedure. Commercial Bank v. Sahiu, 
24 M. 252. 

(10) Ram Das v. Tekait, 6 C.W.N., 879. 

(11) Vmesh Chunder v. Zahur, 18 C. 
104, P. C. 

('2) Dabyabhai v. Bapalal, 3 B. L. R., 
504 ; Vithal v. Sakharam, 1 B. L. R., 854 ; 
Attorney General v. Birmingham Ac., 
Drainage Board, 17 Ch. D., 085. 

(13) Burrows v. Lang [19011, 2 Ch., 502. 

(14) Nityahari v. Dunne, 18 C. 052. 

(15) Hall v. Barrows, 4 De., G. J. A 
S., 150, Re David atid Mathews [1899), 
1 Ch., 378. 

(10) Cruttwell v. Lye, 17 Ves, 338; 
Labouchere v. Dawson, L R., 13 Eq., 
322 (324). 
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business of which he has parted with the goodwill.0> It has been laid 
down that where goodwill entirely depends on personal skill or reputation, 
it does not of necessity follow the property.< 1 2 ) Similarly, trademarks and 
trade-names which have become known as denoting goods of a particular 
manufacturer, such as “ Singer’s machines, ”< 3 > “ Angostura Bitters ”< 4 > 
would pass with the sale of the business to which they relate. And it has 
been enacted in England that a trademark shall be assigned and transmitted 
only in connection with the goodwill of the business concerned, and shall 
•be determinable with that goodwill.< 5 > A trustee is expressly authorized to 
sell the goodwill of the bankrupt’s business as part of his property, as also 
•the trademark or trade-name to which he had exclusive right.< 6 > A tenant 
in a village usually acquires certain rights with his tenancy,< 7 ) such as the 
right of depasturing his agricultural cattle on the village common, or 
•cutting firewood from the village jungle. lint all tenants possess such 
rights in common and no single tenant can be permitted to arrogate It) 
himself a privilege which would be detrimental to the common enjoyment 
•of the right by the tenantry. So in the absence of a special authority an 
inamdar cannot enclose a piece of land immemorially used as a pasture- 
ground by the inhabitants of the inam village/ 8 * ) The right of pre-emption 
is an incident of ownership, intended to keep out unwelcome strangers, 
which may be asserted under certain conditions, specified in the 1 Yazib- 
Ail-arz.W 


380. Incidents. —A transfer passes all things belonging to the 
E&seme t transferor appurtenant to or necessarily connected with 

* the use and enjoyment of the property mentioned in the 

•contract except collateral contracts, which do not limit or affect the interest 
•of the transferor in the property transferred. The incidents that go with 
the transfer of land include easements, rents and profits and all things 
attached to the earth. “ An easement is a right which the owner or 
occupier of a certain land possesses as such, for the beneficial enjoyment 
of that land, to do and continue to do something, or to prevent and con¬ 
tinue to prevent something being doue, in or upon, or in respect of, certain 
other land not his own.’/ 10 ) It has been held in England under a similar 
•clause that conveyance of all rights with the land, means only such as 
the grantor could have granted by express words; it does not operate to 
•convey an easement of light which he had no power to grant expressly/ 11 ) 
And all easements do not pass, but only such as are annexed thereto. 


381. The term “ annexed thereto ” has been the subject of judicial 

„ interpretation/ 12 ) In this case the plaintiffs were owners 
Annexed thereto ^ } 10 ^ e ] ) ar ,d the defendant of certain adjacent property. 

The two properties had at one time been united, and at that time the 


(1) Churlan v. Douglas. Job., 174. 

{'!) Cooper v. Metropolitan Board , 25 

Ch. D., 472 (479). 

(3) Singer Manufacturing Co. v. Is>og, 
App. Cas., 15 (32, 38). 

(4) Siegert v. Findlater, 7 Ch. D., 
801 (809). 

(5) The Trades Marks Registration Act. 

1875. 38 & 39 Viet., C., 91, s. 2, repealed 

"by the Patents Designs and Trade Marks 

Act 1883, 40 & 47 Viet. C., 57, s. 70. A 

-series of trade marks are assignable only 

«s a whole, ib., s. 81, amended by 61 & 


52 Viet. C., 50. S. 20. 

((>) Robson on Bankruptcy (7th Ed.), 
598. 

(7) In England the law is the same ; 
Canbam v. Fisk, 1 L. J. (N. S.) Exeli., 61. 
( c ) Vishvanath v. Mahadaji, 3 B. 147. 

(9) Subbaji v. Muhammad, 6 A. 463. 

(10) Indian Easements Act (V of 1882), 
S. 4. 

(11) Quick:e v. Chapman [1903], 1 Ch., 
659. 

(12) Wutzler v. Sfuirpe, 15 A. 270. 
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manager of the hotel on behalf of the owner used to obtain water for the 
purposes of the hotel from a certain spring by means of a road' which ran 
over land which subsequently became the defendant’s. There was 
another, but a smaller and much less convenient path from the hotel to the 
spring. The plaintiffs became aware of their portion of the property in 
1886, and the defendant of his portion in 1888. The plaintiffs continued 
to use the above-mentioned road through the defendant’s property for the 
purpose of getting water for the hotel until 1889, when the defendant 
refused to permit them any longer to use the road. The plaintiffs 
accordingly sued the defendant for a declaration of their right of way over 
the said road; but refused to put in evidence the deed under which they 
became owners of the hotel property. Although the suit was finally 
decided upon the unfavourable presumption made against the plaintiffs 
owing to their non-production of their title-deeds, the judgment, which is 
a very long one—discussed the meaning of the terms “ Easements 
annexed thereto After citing section 8, the Judges state: “ What mean¬ 
ing the Indian legislature intended to express by the use of the word 
annexed we are unabie to ascertain.^ In the words ‘annexed' and 
e ™“ ts( \ Wlth tll . e same common meaning in section 8 of Act IV 

° ir J, sectlon 5 ot -^ct V of 1882, we have, in cases not falling 

within section 9 of Act V of 1882, this extraordinary result that, on a 

transfer of a house, an easement, whether it was continuous or 
discontinuous, apparent or non-apparent, so long as it was one of the 
easements annexed to the house, would, by virtue of section 8 of Act IV 
of 1882, pass, to the transferee, ‘ unless a different intention is expressed 
or necessarily implied,’ and yet when we turn to Act V of 1882 which 
more exclusively and exhaustively deals with easements, we find that the 
same easement, if it was not continuous and apparent, although it was 
necessary for enjoying the subject as it was enjoyed when the transfer took 
effect, and although it was an easement annexed to the house, would not, 
undei sectmn 13 of Act \ of 1882, pass to the transferee. Yet we presume 
that the legisiature couid not have intended that in cases not falling within 
section 19 of Act V of 1882, an easement which would not on a transfer 
of property pass by virtue of section 13 of Act V of 1882, might pass by 
virtue of section 8 of Act IV of 1882. In section 19 of Act V of 1882 
which applies to the transfer or devolution of a heritage which at, and 
prior to, the time of the transfer or devolution was a dominant heritage the 
same generic word ‘ easement ’ is used and is, by the illustration to that 
section, applied to a case in which A has certain land to which a right of way 
is ‘ annexed .’ The Judges then suggest that “ easements annexed ” may 
mean those considered as appurtenant thereto, as held in England (3> In 
the former case it was held that, “ where a man is occupier of two 
adjoining pieces of land, and uses both for the convenience of himself as 
the actual occupier of both, anything that he may do on the one is prima 
facie not a right appurtenant to the other and would not pass as 
appurtenant.” But in an English case under similar circumstances the 


(1) Wu'zler v. Sharpe, 15 A. 284. 

(2) Although the Indian Easements Act 
(V of 1882) was extended at the time of 
the ruling to the United Provinces, but 
since the rights of the parties had been 


acquired prior to the extension of that 
e ^ ac * men fc* the Judges have interpreted 
the term as understood prior to its ex¬ 
tension (see p. 317). 

(3) Kay v. Oxley , L. R., 10 Q. B., S«Q. 
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right of way as an easement was decreed.O The words “ appurtenant '' 
or “ belonging to ” will ordinarily carry only actual existing easement.( 1 2 > 

382. ^ Easements pass with the Property.— Under section 19 of the 
Indian Easements Act, which must be read consistently with the Transfer 
of Property Act,< 3 4 > an easement passes to the transferee with the dominant 
heritage. Ihus, if A own certain land to which a right of way is annexed, 
and which he let to B for twenty years, the right of way would vest Tn B and 
his legal representative so long as the lease continues.An easement is 
extinguished when the same person becomes entitled to the absolute 
ownership of the whole of the dominant and servient heritages/ 5 ) or when 
either the dominant or servient heritage is completely destroyed/ 6 ) and the 
extinction of the easement extinguishes the rights (if any), accessory 
thereto/ 7 ) An extinguished easement may, however, .be revived under 
certain circumstances mentioned in section 51 of the Easements Act. 

383. Quasi-Easement. —Easements of necessity are to be distinguished 
from certain other rights which are classed under Quasi-Easements. A 
right of way, light and air are instances of the former. Quasi-Easements 
are more difficult to illustrate. They are apparent continuous easements, 
whether continuous or discontinuous, which have been visibly enjoyed by 
the property sold over the property retained, and which pass under the 
customary general word/ 8 ) Thus, A is the owner of a house and adjoining 
land. The house has windows over-looking the land. A simultaneously 
sells the house to B, and the land to The light passing over the land 
is necessary for enjoying the house as it was enjoyed when the sale took 
effect. Here A impliedly grants B a right to the light, and C takes the land 
subject to the restriction that he may not build, so as to obstruct such 
light/ 9 ) So also a man who sells one of two adjoining houses or plot of 
land belonging to him impliedly gives his purchaser such rights over the 
property sold, and reserves such rights as are necessary for the enjoyment 
of each. Thus, if both the properties have common drains and gutters 
necessary for the enjoyment of the two properties, the vendee, in respect 
of the property purchased by him, and the vendor, in respect of the pro¬ 
perty retained by him, is entitled to the benefit of all the gutters and 
drains/ 10 ) So in a case where the plaintiff obtained a building in a portion 
and sued the defendants for a declaration of her right to the passage of 
light and air through certain doors and windows—there being no express 
provision in the partition-suit, one way or other, as to any such rights being 
reserved—it was held that, in the absence of any enactment of the legis¬ 
lature applicable to a case like this, the question will have to be answered 
with reference to the principle of justice, equity and good conscience, and 
the courts in this country have considered the English law known ns the 
doctrine of implied grant of easement upon severance of a tenement, as 

(1) Bayley v. W. Railway Co., 26 Ch. D., 

434 ; contra in Chunder Coomar v. Koy r ash 
Chunder, 7 C. 665. 

(2) Chunder Coomar v. Koylash Chunder, 

7 C. 665 ; Phillips v. Low, L. R., 1 Ch., 

47 (18921 Roh'nn v. E'w rd« L. R 2. Ch., 

146 (1893). 

(3) Wulzler v. Sharpe. 15 A. 270. 

(4) Illustration to S. 19. 

(5) S. 46. 

(6) S. 45. 

<7) S. 48. 


(8) S. 6 of the Conveyancing Act ; 
Chunder Coomar v. Knylash , 7 C. 670 ; 
Dart’s Vendors and Purchaser ; see S. 
13 of the Easements Act. 

(91 S. 13, illus. (e). 

(10) Shrimati Kadambini v. Kali Kumar, 
3 C. W. N., 71. See also Ra’anji v. Edalji, 
8 B. H. C. R.. 181 ; Amuiool v. J he much 
Sirtfih, 24 W. R., 345 • Cham v. Dokowri, 
8 C. 957; Bolye Chunder v. - Lalmoni\ 

11 r. 7 7, 
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being in accordance with justice, equity and good conscience, though that 
rule°is subject to qualifications and modifications in its application to this 
country. In the particular case before them the passages for light and air 
were found necessary for the enjoyment of the property, and were decreed 
in spite of the presence of “ any particular expression ” in the partition- 
decree. * !) 

384. Right of Way.—It has been held that a right of way, unless it 
arises as an easement of necessity, cannot arise by implication of law, 
because such right is not of a continuous character.* 1 2 ) It, therefore, 
follows that in order to create such rights express words of grant must be 
used in the conveyance.* 3 ) Injunction has been refused, and only damages 
awarded in a case where “ although the plaintiff’s light had been sensibly 
diminished by the defendant’s new building, there had not been such a 
large material, and substantial damage as to require interference by 
injunction. ”* 4 5 ) 

385. Rents and Profits.—Rents are benefits arising out of land, and* 
therefore, within the wording and spirit of the definition of “ immoveable 
property ” contained in section 3 and 17 of the Registration Act. An 
assignment of rents must therefore be registered.* 5) Rents and profits 
include everything which the transferee may derive from the land. Rents 
and profits are used in their generic and wide sense as including all bene¬ 
fits arising out of the land and until the property passes to the buyer, the 
seller is entitled to receive all the rents and profits therefrom.* 6 ) A transfer 
is to be distinguished from merely an agreement for transfer which by itself 
does not create any interest in or charge on such property.< 7 > The word 
“ rents and profits ” may also include occupation rent.* 8 ) And in a case 
where the condition was that the purchaser should be entitled to 44 posses¬ 
sion, or to the receipt of the rents and profits,” and the vendor was in 
actual possession, the latter words were held to be 44 otiose.”* 9 ) The right 
to recover rents and mesne profits for past years does not pass with the 
property, even if the right is expressly conveyed.* 10 ) So a mortgagee of a 
ship is not entitled to unpaid freight which became due previously to the 
date of bis taking possession.* 11 ) But a transfer of property carries with 
it the right to execute decrees in respect of such property. Hence on the 
purchase of a village the purchaser is presumably entitled to execute eject¬ 
ment-decrees obtained by the vendor against its tenants for non-payment 
of rent, unless, of course, the decrees were personal, as in the case of a 
decree for pre-emption, or unless they relate to rents and profits which 
had accrued before the transfer.* 12 ) It will be noted that upon transfer of 

(1) Illustration ( h ), s. 13, Easements (8) Metropolitan Railway Co. v. Deftries. 

Act (V of 1882). 2 Q. B. D., 387 ; Govindasami v. Ramasami, 

(2) Morgan v. Ki by, 2 M. 4G ; Chunder 31 I. C. G04. 

v. Koylas'h, 7. C. G70‘: hut see Berks hire (9) Anker v. Franklin, 43 L. T. t 317. 

v. Grubb , 18 Ch. D. GIG; Bayley v. Great Quoted in Dat's V. & P. (6th Ed.), 145. 

Western Railway Co., 2G Ch. D., 434. (10) Muthu v. Nelravakri 58 I.C. (M), 

(3) Bolve Chunder Sen v. Lalmoni Dasi, 383 ; Kccharla v. Pillala 38 M., 308 (in 

14 C. 797 ; Wutzlcr v. Shame, 15 A. 270. which the conveyance of past profits 

Seo also Chunni Lai v. Maneshankur, was held to be opposed to s. 6 (C). T; 

17 B. GIG. Lakhpat v. Tika Ram, 47 I. C. (N), 158 ; 

(4) Ghanasham v. Mcroba Ram, 18 B. Ganesh v. Shamnarain, 6 C. 213. 

47(5 (11) Shillito v. Beggart [1903], 1 K. B., 

(5) Vcnkoji v. Shidra&pa, 19 B. 663, GS3. 

at p. GG7. (12) Onkardas v. Shahbaz Khan, 1 N.L. 

(G) S. 55 (4) (a) post ; seo also s. 76 (6). R., 48 (51). 

(7) S. 54, last clause, post. 
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immoveable property, the only rents and profits to which the transferee 
is entitled are those “ accruing after the transfer.” If, therefore, the 
rent was payable annually or otherwise periodically, they would be subject 
to apportionment as provided in s. 36. But since this section does not 
extend to execution sales, the execution-purchaser is not entitled to have 
recourse to its principles. Where, therefore, a lease of the mortgaged 
lands was made by the mortgagor for one year from July 1 V)()7 to July 
1908, and the plaintiff purchased at an execution sale held in execution 
of the mortgage decree in November 1907, not only the land but also the 
standing crops and the sale was confirmed in December 1907. and the crops 
harvested in January 1908. it was held that the* sale did not affect the 
lease and that the purchase of the crops at court auction did not give the 
purchaser any right to the crops any more than to the mortgagor whose 
interest he had purchased.O) 


English Law. 


386. Things attached to the Earth. —The definition of the term 

attached to the earth ” has been already given in 
section 3, ante, and as to the meaning of which the com¬ 
mentary thereunder should be referred to (§5 84—98). The English law 

on the subject has been thus recapitulated by Lord Blackburn* 1 2 ):—” When¬ 
ever the chattels have been annexed to the land for the purpose of the 
better enjoying the land itself, the intention must clearly be presumed to 
be to annex the property to the land; but the nature of the annexation 
may be such as to show that the intention was to annex them only tem¬ 
porarily; and there are cases deciding that some chattels so annexed to the 
land as to be, whilst not severed from it, part of the land are removeable 
by the executor as between him and the heir. Lord Ellenborough in 
Elwes v. Mau>,* 3 ) says, that those cases may be considered as decided 
mainly on the ground that where the fixed instrument, engine or utensil 
(and the building covering the same falls within the same principle) was 
an accessory to a matter of a personal nature, it should be itself considered 
as personalty. Even in such a case, the degree and nature of the annexa¬ 
tion is an important element for consideration, for where a chattel is so 
annexed that it cannot be removed, without great damage to the land, it 
affords a strong ground for thinking that it was intended to be annexed in 
perpetuity to the land; and as Lord Hardwicke said in Lawton v. 
Lawton,W * you shall not destroy the principal thing by taking away the 
accessory to it, and, therefore, as I think, even if the property in the 
chattel was not intended to be annexed to the property in the land, the 
amount of damage to the land by removing it may be so great as to prevent 
the removal.” It has, however, been held that the English rule as to 
fixtures is too narrow, and does not apply to India where on sale of a 
house fixtures therein do not pass to the purchaser. The test to determine 
is whether they are provided for the permanent use of the house and 
whether they are necessary for the beneficial enjoyment of the same/ 5 ) 


387. So it has been held< 6 > that the title-deeds of an estate (§ 374), 
■counterpart leases, account-books and other documents of the like kind, such 
as kabuliata in India, ought to be regarded ns accessory to the estate and pass 
with it, whether the transfer be made by a conveyance, a decree or a certi¬ 
ficate of sale. The rule is, that when the principal thing is awarded, the 


(1) Penumeta. v. Veegesena, 39 M. 283. (4) 3 A. & K., 15. 

(2) Wake v. Hall, 8 App. Cas., 195 (204) ; (6) Narayana v. Balguruswamy , 45 

Sharman v. Mason [18991, 2 Q. B., 679. M. L. J. 385 ; (1924), M. 187. 

(3) 2 S. L. C., (7th Ed.), 178. (6) Shri Bhahani v. Debrao, 11 B. 485. 
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subsidiary or accessory is implicitly ordered too.< x > Hence doors and 
windows of a yucca building forming, as they do, a part of immoveable 
property, cannot be separately attached.< 1 2 > A tenant in agriculture, who 
erected, at his own expense, and for the mere necessary and convenient 
occupation of his farm, a beast-house, carpenter’s shop, fuel-house, cart- 
house, pump-house, and fold-yard wall, which buildings were of brick and 
mortar, and tiled, and let into the ground, was held disentitled to remove 
the same, even during his term, and though he thereby left the premises 
in the same state as when he entered.< 3 4 > 

388. There appears to be a distinction between annexations to the 

freehold of the nature last considered (§ 387) for the 

fl ■^ gr ^ ultural purpose of trade, and those made for the purposes of 

x 111 ’ agriculture and better enjoying the immediate profits of 

the land in favour, of the tenant’s right to remove the former; that is, 
where the superincumbent building is erected as a mere accessory to a 
personal chattel as an engine ; but where it is accessory to the realty it- can 
in no case be removed.< 4) In a recent case, the plaintiffs, who were the 
purchasers at a revenue-sale, sought to eject the defendant from a piece 
of land measuring a little over a bigha. The defendant pleaded that he 
had his dwelling-houses, tank and trees on the holding. It was found that 
the dwelling-houses consisted of certain huts and that the so-called tank 
was some two or three cubits in extent. As to trees, there was no finding 
that there was anything in the shape of a plantation or garden. It was 
held that under the revenue sale law a dwelling-house to be exempt must 
be a dwelling-house of a permanent character and mere huts would not 
come within that description. No exemptions were accordingly allowed.< 5 > 
So also it has been held that a landlord, by merely not objecting to his 
tenants raising a yucca building does not confer on them a permanent right 
to remain on the land. But long possession coupled with this fact may 
raise a presumption in favour of a permanency.< 6 > Trees and emblements 
being things attached to the earth pass with it.< 7 > Trees being attached to 
the earth are included in the legal incidents of the land and pass with it, 
unless a different intention is expressed or necessarily implied. But no 
such intention is necessarily implied because the trees are mortgaged prior 
to the sale, and no mention of the mortgage is made in the sale-deed.< 8 > 
The nature of the incidents conveyed would often depend upon the nature 
of the interest convej'ed in the property. An agricultural tenant, for 
instance, is not entitled to dig up and appropriate to his own use shells 
from the earth, unless he is entitled to it by local custom,( 9 > otherwise the 
property in the shells remains with the landlord and would pass to his 
assignee.riO) The purchaser of lands irrigated by a tank acquires the right 
to use the water in the tank for the purpose of irrigation.( u > So, a well 


(1) Per West, J., in Shri Bharani v. 
Devrao, 15 B. 485 (487). 

(2) S. 54, last clause, post. 

(3) Elwes v. Maw, 3 East 38 ; Williams 
v. Williams, 12 East, 200. 

(4) Elwes v. Maw, 3 East, 38 ; 6 R. R.. 
623 ; 2 S. L. C„ (7th Ed.), 153. 

(5) Makar Ali v. Shyama Charan, 3 
C. W. N„ 212. 

(6) Krishna v. Mir Mahomed, 3 C. W. 
N„ 5. 

(7) Harbans Lai v. The Maharaja of 

Benares, 23 A. 126 (127); Land Mort¬ 


gage Bank v. Vishnu, 2 B. 670 ; Bamalinga 
v. Samiappa. 13 M. 15; Narbadapuri 
v. Bholanath, 15 C. P. L. R., 141 ; Robh 
Mort., 672. 

(8) Pandurang v. Bhimrav, 22 B. 610. 

(9) Challadom v. Kakkath, 25 M. 669; 
following Tucker v. Linger, 8 App. Cas., 
608. 

(10) Tucker v. Linger, 8 App. Cas., 508 ; 
Elwes v. Briggs Oas Co., 33 Ch. D., 562 ; 
Chalbati v. Kunh'.mbu, 12 M.L.J.R., 406. 

(11) Venkata v. The Secretary of State, 
12 M. L. J. R., 432. 
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passes with the land in which it is embedded as a legal incident thereof.<*> 
Jt5ut a grant of a village ** with all wells, tanks and waters ” within its 
• r i leS i * lrtve not “ecessarily the effect of passing to the grantee an 
artificial channel running through that and two other villages and in the 
enjoyment of which those villagers were equally interested.< 2 ) In this case 
the grant was of the village as mam by the Government, and the Court 
naturally laid stress upon the presumption that since the conservation and 
eontrol of works of irrigation have from the earliest times been the especial 
i d duty of Government of India, it could not be supposed that 
such a valuable right in the enjoyment of which the public was equally 
concerned would be assigned away by a mere implication. If therefore the 
grantor had not been the Government but a private owner, the grant of 
' waters might conceivably have included such a channel unless it was 
reserved by express words or necessary implication. 


389. As water stands on land, transfer of the latter necessarily con- 

SRight over water. ve 3’ s ** ie * ormer ond all things contained and growing 

therein such as fish, water-nuts and the like.< 3 > “ If land 
adjoining a highway or river is granted, the half of the road or the half of 
the river is presumed to pass, unless there is something either in the lan¬ 
guage of the deed or in the nature of the subject-matter of the grant, or in 
the surrounding circumstances, sufficient to rebut that presumption, and 
this, though the measurements of the property which is granted can be 
satisfied without including half of the bed of the river; and although the 
land is described as bounded bv a river or a road, and notwithstanding that 

the map which is referred to in the grant does not include half of the river 
or the road/’G) 


390. The question whether on a grant of land on a permanent tenure 
Minerals the g rantee acquires by implication a right to the minerals 

depends upon the nature of estate held by the grantor 
and the nature of the grant. Where the grantor is the Crown the special 
rule obtains that minerals do not pass to the grantee unless they are ex¬ 
pressly conveyed. And after much conflict of decisions this rule has been 
held to apply equally to the Zamindars of Bengal, where it is now settled 
that when a grant is made by a Zarnindar of a tenure at a fixed rent, 
although the tenure may be permanent, heritable and transferable, minerals 
will not be held to have formed part of the grant in the absence of evidence 
of express grant thereof.G) But these were all cases of leases of which 
the essential characteristic is enjoyment of the corpus without impairing it; 
■whereas if minerals are removed it would diminish the corpus and thereby 
impair its value. If, therefore, the grant is by way of a lease then the 
mere use of such expressions “ with all rights ” and the like do not suffice 
to convey the minerals unless they are expressly named.G) The contrary 


• G) Harichund v.Bala (1888), B. P. .T., 

1 Zo. 

• (2) Ambalavana v. Secretary of State, 
28 M. 639. See § 53 and Ravji Narayan 
v. Dadaji, 1 B. 523. 

(3) Sarab Chandra v. Jabudra, 35 C. 
«14 (717). 

(4) Per Lopes, L. J., in Micklethwaite 
v. Newley Bridge Co., 33 Ch. D„ 133 (145) ; 


Balbir Singh v. Secretary of State, 22 A 
96 (100). 

(5) Shashi Bhnsan v. Jyoti Prasad, 
-14 G. 685 (594), P. C. affirming O. A. 
Jyoti Prasad v. Lachipur Coal Co., 38 C. 
845 explaining Hari Narain v. Sriram, 
37 C. 723, P. C.; Durga Prasad v. Braia 
Nath, 39 C. 696, P. C. 

(6) Girdhari Singh v. Megh Lai, 15 
A. L. J., 851. 
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was laid down in several cases* 1 2 ) but their view is no longer tenable. 
The gTant of surface land without the minerals, or of minerals without 
the surface land implies reservation of the power necessary to enjoy the 
interest withheld as a necessary incident. So Lord Evenslydale observed : 

The rights of the grantee to the mineral by whomsoever granted must 
depend upon the terms of the deeds by which they are conveyed or reserved. 
When the surface is conveyed, prinia facie, it must be presumed that the 
minerals are to be enjoyed, and therefore that a power to get them must 
also be granted or reserved as a necessary incident. ”(2> This incidental 
power of using the surface would, however, warrant nothing beyond what 
is strictly necessary, for the convenient working of the mineral: it would 
allow no use of the surface, no deposit upon it to a greater extent or for a 
longer duration than should be necessary, no attendance upon the land of 
unnecessary persons. Tt would not authorize a deposit upon the land for 
the purpose of sale, nor would it justify the introduction of purchasers to 
view the mineral.* 3 ) Where, however, a liberty to dig pits is expressly 
granted, the owner of the minerals has, as incident to the liberty, the right 
prima fane of erecting steam engines and other necessary machinery for 
draining the mines and drawing the coals from the pits.* 4 ) So it has been 
held that the original lessor of the surface land in excepting the coal and 
other minerals impliedly reserved to himself as a necessary incident the right 
to dig for and win the coal.* 5 ) But this is no right of property but rather 
in the nature of “ privilege, servitude, or easement.”* 6 ) When the grantor 
reserves to himself the right to underground coal, etc., he is entitled to 
egress and ingress to work his mine but he must safeguard the grantee’s 
right to support.* 7 ) 


391. Tenants having permanent occupancy-rights in a zemindari 
village are entitled to the ownership of the trees standing in their patta 
lands and the landlord claiming any such right shews that it exists by reason 
of any special or local custom.* 8 ) But in this respect a different rule would 
appear to prevail in Allahabad.* 9 ) In any case a tenant who is not per¬ 
manent has no such right,* 10 ) but even in such a case the prohibition would 
not extend to shrubs and small trees which are usually at the disposal of 
the tenant for the purposes of his holding.C 11 ) When a street is vested in 
a Municipal Council, such vesting does not transfer to the municipal autho¬ 
rity the rights of the owner in the site or soil over which the street exists 
It does not own the soil from the centre of the earth usque ad ccelum, but 
it has the exclusive right to manage and control the surface of the soil and 
so much of the soil below and of the space above the surface as is necessary 
to enable it to adequately maintain the street as a street.f 12 ) 


(1) Srirnm v. Kumar Hari, 3 C. L. J., 

69 ; Shyama v. Abhiram, 3 C. L. J., 306 : 
Tituram v. Cohen, 33 C. 203 (215) : Megh- 
lal v. Rajknmar, 34 C. 358 ; Brojo v. Raja 
Durga, 5 C. L. .T., 583 (609 610); Alt 

Qiutrdar v. Jogendra, 16 I. C. 441 (442). 

(2) Rowbotham v. Wilson, 8 H. L. C.. 
348 (360). 

(3) Cadigan (Earl of) v. Armitage, 2 B. 
& C., 211 ; Marshall v. Borrotvdale Plum¬ 
bago tfc Co., IA. (1892), 8 T. L. R., 276. 

(J) Hayles v. Pease and Partners, Ld., 
[18991, 1 Ch., 567. 

(5) Rameswar v. Ram Nath, 33 C. 


462 (472). 

(6) Ramsay v. Blair, 1 App. Cas., 701 
(706). 

(7) Candoo v. Nilmonee, 1 C. L. J.* 
526 (530, 531). 

(8) Narayana v. Orr, 12 M. L. J. R.* 
449. 

(9) TanJci v. Sheoadhar. 20 A. 211. 

(la) Appa v. Ratnam, 13 M. 249 ; Appa 

v. Narasanna, 15 M. 47 ; Narayana v. 
Orr, 12 M. L. J. R., 449 (462). 

(11) Appa v. Ratnam, 13 M. 249. 

(12) Sundaram v. The Municipal Coun¬ 
cil, 26 M. 636. 




o92. Machinery attached to the Earth. —In a cuso/*> miner.-? working 
under customs established by the High Peak Mining Customs and Minerals 
Courts Act, 18.>1, lawfully erected machinery and buildings accessory 
thereto on surface land, of which the miners were entitled to the exclusive 
use for mining purposes, but the freehold of which belonged to others. The 
buildings were attached so as to be a part of the soil, and so that they could 
not be removed without some disturbance which would not amount to the 
destruction of the soil. The buildings were from the first intended to be 
accessory to the mining, and there was nothing to show that the property 
in them was intended to be irrevocably annexed to the soil. It was held 
that the maxim quicquid phnitnt ur solo ccdit was not applicable, and that 
the miners were entitled to pull down and remove the buildings while their 
interest in the mine continued, and that the\ were not liable to the surface 
owner for so doing. In a suit for damages for the removal of oil and dour 
mills and a steam engine and boiler seized in execution of a decree of the 
Calcutta Court of Small Causes, it was held that such things were fixtures 
and not goods and chattels and could not be seized in execution.O So in 
t\n English case it has been held that a gas engine affixed to the land by 
means of screws and bolts so as to prevent it from rocking became a fixture. 
i.e., part of the soil from which it could not be separated.C) As a rule an 
article which is affixed to the land even slightly is to be considered n« a 
part of the land unless the circumstances are such as to shew that it was 
intended all along to continue a chattel, the onus lying on those who con¬ 
tend that it is a chattel. But an article not otherwise attached to the land 
than by its own weight is not to be so considered unless the circumstances 
are such as to shew that it was so intended, the burden of proof being on 
those who assert that it had censed to be a chattel. Where a certain 


machinery which had been supplied by the plaintiff on the hire-purchase 
system was affixed to the premises by means of upright bolts let into the 
flour, and by the terms of the hire-purchase it was not to become his pro¬ 
perty until the whole of the purchase-money was paid and the premises 
were mortgaged by the purchaser to the mortgagee before the hire-purchase 
agreement, but the mortgagee allowed the mortgagor to remain in posses¬ 
sion of the premises. Tt was held that the machinery was fixed and passed 
with the land, and that the vendor was not entitled to remove the fixtures 
on default of payment afterthe mortgagee became entitled into possession/ 1 2 3 4 ) 
But in this respect the Indian rule is different since it looks le^s to extent of 
fixity than the nature of the fixture and the purpose for which it was fixed 
and whether it is necessary for the enjoyment of the property sold. For 
instance, upon the sale of 'a house, machinery brought into it for carrying 
on a business will not pass by necessary implication, howmuchsoever it 
might be fixed to the soil/ 5 ) 

393. Debt_Actionable Claim—Securities. —If the debt is transferred, 

the securities for the debt and arrears of interest due thereon which are a 
part of the debt/ 6 ) follow the transfer. So where a person absolutely 
purchased a plantain plantation and got a lease of. the land on which the 
plantation was standing, a mortgagee of the plantation from such purchaser 
would be entitled to the security of the plantain trees, notwithstanding that 


(1) Wake v. Hall, 7 Q. B. D., 295; 
O. A. 8 App. Cas., 195. 

(2) Miller v. Brindabun, 4 C. 946. 

(3) Hobson v. Oorrinqe [1897], 1 Ch., 

182. 

(4) Reynolds v. Ashby dc Son, Ltd., 


[1903], 1 K. B., 87. 

(") Narayana v. Balagurusivami, 45 
M. L. T. 385 ; (1924^ M. 187. 

(6) Maung Tha v. N. C. Chatlerjee, 
8 B. L. J., 121 ; 27 X. C.. 896, 
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the lease of land to his mortgagor might have been determined.<U A debt 
secured by a charge upon immoveable property was formerly regarded a 
chose in action and the assignee was, as indeed! he would be now entitled 
to a personal decree for the debt as well as to the charge.(2) But the case 

UD0n d wh1pv! t ft enV1 r lf the P u r« ha f r buys up the decree and not the debt 
upon which it is based If, therefore, the vendee purchases only a money- 

decree he cannot go behind it and call upon the seller to assign to him the 

?n lg s^ a t nn e T/n f u n 1 2 3 4 S \ 0i guaranteed debts the law is laid down 

m section 140 of the Indian Contract Act, according to which the surety, 

upon payment or performance of all that he is liable for, is invested with 

all the rights which the creditor had against the principal debtor So also 

STt° “ . f m0rt f ge ca " not f a “d iu any different character or hold 
any different position from that of the mortgagee himself, although the 

mortgagor may not have been a party to the assignment. Every mortgagor 

h J he f ° / a rec ° nve y ance Of the mortgaged property uponpay- 

ment of the money due on the mortgage, and the mortgagee is charged with 
the duty of making such reconveyance upon such payment beinf made 
Where therefore, a mortgagee, besides the mortgaged property, possessed 
certain promissory notes executed by the mortgagor as a collateral secu- 
nty for his debt, and he transferred the mortgage without assigning the 
collator 81 securities it was held that he was not entitled to so sever the 
debt from the security and an injunction was granted against his proceed- 

? l ° recover the amount of one of the notes, pending a suit insti¬ 
tuted by the mortgagor to redeem and to settle the equities of the parties ( 4 ) 
But in another case where the mortgagor besides executing a mortgage 
also gave the mortgagee a promissory note, and the mortgagee assi<med"the 
mortgage to one person, recovering from him the amount of his debt and 
assigned the promissory note to another, and the latter instituted a suit 
on his note, it was held that being a bona fide indorsee for the note for 
value he was entitled to recover.<» Of course, such cases depend upon 
the negotiable character of the security and its transfer to a bona fide trails 
feree without notice. In such a case, whatever may be the equities between 
the original parties to the contract, they do not follow the transfer to a 
person in due course. 

, 39 tu ^ C ° Hateral agreement by a person who obtains a permanent lease 
to pay the lessor a monthly allowance some time before the permanent lease 
takes effect creates only a personal obligation, and does not pass with the 
assignment by the lessor of all his property.* 6 ) 

395. If a negotiable instrument remains current, even though it has 
Vftgoti&bto ins- bee ? n there is nothing to prevent a person, to whom 

%rum»nt8 excepted. « has been indorsed for value without knowledge that it 

, has bee . n P a ^> fro ™ suing.* 7 ) In another case>) it was 

held that where a man gives his creditor a cheque or a promissory note for 

his debt, and he is afterwards given notice that the debt, which is the con¬ 
sideration for the instrument, has been assigned apart from it, he can dis- 


(1) Bangasami v. Sellaperumal, 13 M. 
L. J., R., 3. 

(2) Subramaniam v. Perumal, 18 M. 
464. 

(3) Ganpat v. Sarupi, 1 A. 446 (447). 

(4) Walker v. Jones, L. R., 1 P. C.; 50 : 
Jones v. Gibbons, 9 Ves., 410. 

(5) Per Esher, M. R., in Glasscock v. 


Balls, 24 Q. B. D., 13. 

(6) Subramanian v. Arunachalam, 12 
M. L. J. R., 479 (530), P. C. 

(7) Per Erher, M. R., in Glasscock v. 
Balls, 24 Q. B. D., 13 (15). 

(8) Benee v. Shearman [1898], 2 Ch. 
628. 
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regard that notice ; for to bind him with such a notice would bo to put on 
him obligations which the law does not recognize and would enable persons 
to assign the consideration of a negotiable instrument in such a way that 
the debtor is not to pay the holder of the instrument. To hold the con¬ 
trary, their Lordships held, would be commercially disastrous. In this 
case, A, a commission agent, negotiated the sale of a public house belong¬ 
ing to B. C was the purchaser. B had agreed to pay A the commission of 
£175. A was indebted to C in the same amount, and he accordingly ex¬ 
ecuted a stamped agreement transferring his right to receive the commis¬ 
sion from B. C paid the price of the house to B who gave a cheque for 
the £175 to A. Thereupon C informed B of the assignment of the amount 
by A in his favour. B however refused to pay the sum to C and on suit 
by 0 against B, the Court of Appeal dismissed the suit on the grounds 
above stated. A similar case was also decided in the same way in Madras, 
where it was held that a promissory note may be affirmed by the holder 
just like any other chose in action without indorsement.< 1 2 > The benefit of 
an insurance policy against fire being a contract of personal indemnity does 
not pass with the transfer of the insured property.< 3 > 


396. Interest. —On transfer of bonds, promissory notes, debentures 
shares in a Company, etc., interest, and dividend, accruing due after the 
date of the transfer, pass to the transferee. But in order to cc nvey those 
rights the transfer must have taken effect, since a mere contract or even 
an inchoate transfer does not give rise to the right. In an account, interest 
cannot be allowed on items that are barred by limitation. Interest is but 
an accessory, and when the principal is barred the accessory fails along 
with it.( 4 > A stipulation for payment of interest upon arrears of rent is 
an ordinary incident of tenancy in India, unless there is something unusual 
in the stipulation, and as a rule it attaches to the tenancy so that a pur¬ 
chaser of the tenancy will also be bound by the stipulation.Interest as 
between the transferor and the transferee is deemed to become due from 
day to day and to be apportionable accordingly. 

397. Operation of ambiguous Deeds. —As has been elsewhere observed, 
this section merely lavs down a rule for the construction of the 
deeds of transfer which fail to describe fully the property of the quantum 
of interest conveved therein. The Act contains scattered also other provisions 
which serve the dual purpose of being the rules of equity as ''ell as inter 
pretation of the instruments of transfer. These have been dealt with in 
their proper places. But there remain other rules upon which the Act is 
silent, but which none-the-less form an integral part of the law of transfer, 
and which might be if at all but devily foreshadowed in this section. One 
common defect found in the conveyances executed m this country is its 
ambiguity or uncertainty, and it may then be a question how tar and in 
what respects the deed 'is operative. It is obvious that in such cases oral 
evidence is inadmissible to interpret them.( 7 > But even this rule has its 


(1) Ramchandra v. Kuppusaiomy, 3 M. 
L. J. R., 262 ; distinguishing Pcillat v. 
Krishnan, 11 M. 290 ; following W his ter 
v. Forster, 32 L. J. C. B., 163. 

(2) To the same effect, Sarat Chandar 

v. Kedarnath, 2 C. W. N., 286. 


(3) Rayner v. Preston, 18 Ch. D., 1. 

(4) Dhondiram v. Tahn, 27 B. 330. 

(5) Raj Narain v. Panna, 30 C. 213. 

(a) S. 36. post. 

(7) Ss. 91, 93, Indian Evidence Act 
(Act I of 1872). 
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limits/ 1 ) the result being that while on the one hand the object of law is to 
discover the real intention of the executant, it excludes all oral evidence 
as to intention, since such evidence if permitted would endanger the very 
purpose, and in not a few cases make the confusion worse confounded. It 
is therefore settled that (i) in construing a deed the intention must be 
gathered from the written instrument/ 2 ) the function of the Court being to 
ascertain what the parties meant by the words they have used/ 3 ) “ not 
w hat it may be surmised on however probable grounds, that he intended 
only to have written. ”< 4 ) It is not permissible to guess at the intention 
of the parties and substitute the presumed for the expressed intention/ 5 ) 
though in doing so the real intention of the parties may in some instances 
be defeated. Such a course tends to establish a greater degree of certainty 
in the administration of the law/ 6 ) (ii) For the purpose of ascertaining 
the real intention of the parties, the Court must take into account the 
whole instrument, and if there appear a plain intention, effect will be given 
to it, even though there should be no express words to that effect/ 7 ) The 
words of a written instrument must in general be taken in their ordinary- 
sense, unless it lead to absurdity of contradiction, when it is permissible to 
resort to other possible constructions.< 8 ) Words in a deed must be under¬ 
stood as used in their plain ordinary and popular sense, and not in their 
etymological, usually called literary and primary, sense/ 9 ) (iii) Technical 
words must be used in their technical sense, unless there is anything in 
the context to suggest the contrary. (iv) Words and phrases that have 
acquired a local import must be understood in that sense. (v) Deeds 
relating to technical business must be presumed to use expressions as 
understood therein/ 10 ) (vi) A deed must be so constructed that all its parts 
agree and harmonize with one another.< n) (vii) But if there be two parts 
of a deed, the one repugnant to the other, the first should be received and 
the latter rejected unless there be some special reason to the contrary/ 12 ) 
“ The general rule is that, if there be a repugnancy, the first words in a 
deed and the last words in a will shall prevail. ”( 13 > For instance, if a 
particular construction of a part of a document renders the contract in¬ 
operative and another renders it operative and is reconcilable with other 
portions of the document, then the first should give way to the second/ 14 ) 
But in a conflict arising between the preamble or recital and the operative 
part of the deed, the latter stands, the former being ignored/ 15 ) Where 


(1) S. 96, 99 Indian Evidence Act (Act 
T of 1872). 

(2) Per Denman C.J., in Ri-kman v. 
Carstaira, 5 B. & A., 651 (663). 

(3) Per Lord Halsbury, L.C. in Thames 
and Mersey Marine Insurance Co., v. 
Hamilton Fraser & Co., 12 App. Cas. 
484 (491). 

(4) Per Coleridge, J., in Shore v. Wilson., 
9 Cl. & Fin. 355 (526) 8 E.R., 518 ; Kishori 
Mohan v. Shib Chandra, 7 C.L.J., 291 
(295) ; Durga Prosad v. Oosta Behari, 

17 C.L.J., 53 ; Ramasami v. Samiappa, 
4 M. 179 (190); Chapsey \. Ichhabhai, 
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(6) Smith v. Lucas, 18 Ch. D. 531 (4, 25). 
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13 M. & W. 511 (517). 

(7) Per Sugden L.C. in Clayton v. 
Qlengall (Earl) 1 Dt. & War. 1 (14). 

(8) Mahalachmi v. Palani, 6 M.H.C.R., 

245 ; Re Alma Spinning Co., v. Bottom- 
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1 Mol. 543 ; Lloyd v. Lloyd, 2 My. & Ch., 192. 

(9) Shore v. Wilson, 9 Cal. & Fin., 355. 
(527) ; Secretary of State v. Sir Albert, 

1 B. 513 (520). 
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of 1872). 

(12) Re Bedson's Trusts, 28 Ch., D., • 
523 (525), Aulia Khan v. Kashi Ram, 
17 I.C., 677 (679). 

(13) Per Lords Mansfield, C.J., in Doedei- 
cester v. Biggs, 2 Taunt, 109 (113). II 
Maharaja Mahtab Chand v. Hurdeo Narayan 
16 W.R., 119 (122); Sheo Darshan Lai v. 
Sheo Bhajan, 14 O.C., 189. 
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A. 388 (393) ; Sheo Darshan v. Sheo Bhajan, 
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the terms are ambiguous, the conduct of the parties immediately after 
and acting upon the deed is very material.* x > Such is the maxim content- 
poranea cxpositio est optima et fortissimo in IcgeS 1 2 * But as is observed 
by the Privy Council contem poranea cxpositio as a guide to the interpreta¬ 
tion of documents is often accompanied with danger, and great care must 
be taken in its application.”* 3 ) They then used the maxim for the 
interpretation of the sanad ascribing it the sense upon the passing of which 
the grantors, namely, the Government and its successors and officials from 
the date of the grant and for a long period of time, proceeded. The 
construction of an ambiguous stipulation in a written deed may be controlled 
or qualified by the recital; but if the intention is clearly to be collected 
from the operative words, that intention is not to be controlled because it 
may go beyond what is expressed in the recital.* 4 ) (viii) The name given 
by the parties to a transfer is material, though not conclusive as to its 
nature and scope.* 5 ) (ix) All ambiguous documents should be construed 
rather to make them accord with law than to make them conflict with it: * 6 > 
<*) and so as to make them valid and not invalid* 7 ) (xi) A deed of transfer 
must be construed with reference to the nature of the general rights of the 
transferor at the time of its execution* 8 ) and of the circumstances then 
existing.* 9 ) It is of course, not allowable to read into an agreement the 
provisions of an Act subsequently passed.* 10 ) 

398. (xu) A deed executed for valuable consideration is to be construed 
as far as it properly may, against the grantor and in favour of the grantee.* 11 ) 
This does not mean that the grantor is to be penalized for his uncertanty 
but what it does mean is, that where two interpretations are possible, each 
equally plausible, then the Court will receive that favouring the grantee.* 12 ) 
(xiii) And as a corollary of which is the rule that where a deed is susceptible 
of a dual construction, the grantee is put to election to take it the way 
as shall be most to his advantage. So if a deed operate, alike as a gift, 
lease confirmation or surrender, it is left to the grantee to elect the kind 
of transfer he would like it to be.* 13 ) (xiv) An express prevision in a deed 
■should be taken to exclude stipulation which would otherwise be implied 
with regard to the same subject-matter: expressum facit cessare taciturn.C*) 
Where parties have entered into written engagements with express stipula¬ 
tions, it is manifestly not desirable to extend them by implications: the 

(1) Cheetan Lai v. Chutterdharee, 19 a rule of common law and common sense- 

W.R., 432 (433), Shunkar Lai v. Poran Per Lord Brougham, L.C. in Langston' 

Mull, 2 Agra, 150. v. Langston 2 Cl. & Fin. 194. 

(2) “A contemporaneous exposition is (8) Oanpat Rao v. Ram Chunder, 11 A. 

the best and most powerful in law.” 296, (300). 

(3) Raghojirao v. Lakshman Rao , 36 (9) Christian v. Tekaitni, 2 I.C. 041 

B. (639 (656) P.C. ; Shunker v. Poorun (643) ; Suresh Chundra v. Surendra, 37 
2 Agra, 150. I.C., (c) 870. ; Dhondu v. Mehant Daulat 

(4) Marcer v. Sigg, 2 M. 239 (257) ; Puri, 3 N.L.R., 97. 

Abdulla v. Sahai Pande, (1892), A. W.N., (10) Oanesh v. Hanhar, 26 A. 299 P.C. 

237. (11) “ Verba fortires accipiuntur contra 

(5) Kalabhai v. Secretary of State, 29 proferentem .” “ The words (of a grant) 

B. 19 (28) ; Krishna Bai v. Rama Bala, are to be taken more strongly against 

9 Bom. L.R., 764. the grantor.” Hyamv . Qubbay, 20 C.W.N. 

(6) Maharaja of Bharatpur v. Rani 66 ; Bhojobari v. Bhagababi, 18 C.L.J., 

Kanno Dei, 3 Bom. L.R., 51 (54); Smith v. 48; 17 I.C., 494. 

Packhurst 3 At. K. 135; Butterley Co. v. (12) Webb v. Plummer, 2 B. Al., 

New UucknaU Colliery Co. [1909] 1 Ch., 746 (751). 

37. (13) Shap. Touch, 83. 

(7) This is expressed by the Maxim : (14) “ What is expressed, means what is 

uttres magis valent, quam pereat (“ That silent to cease." 

an act may avail, rather than perish ”) 
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presumption is, that having expressed some, they have expressed all the 
conditions which they intend to be bound under that instrument.W But 
»reat caution is necessary in applying this maxim which is not of universal 
application, but depends upon the intention of the party as discoverable 
upon the face of the instrument or of the transaction. < 1 2 > Thus, upon an 
advance upon a mortgage, if the mortgage deed contains no covenant for 
payment, a personal obligation to repay the money is implied; but if the 
deed contains a covenant for payment out of particular funds, the implica¬ 
tion of a personal contract is excluded. < 3 4 5 6 > (xv) Allied to the maxim last 
considered is the following: expressio unius cst exclusio alteriusW which 
means that the express mention of certain conditions and covenants would 
exclude those inconsistent with them. It is said to exclude even all other 
conditions and covenants though not inconsistent with those mentioned. 
But in this case the omission may be accidental, while in this country 
regard must also be had to the imperfections of rustic conveyancing in 
which a good deal is designedly left to be understood, the deed being 
professedly written between friends to comply with the demands of inexor¬ 
able law. (xvi) In construing a deed it is not right to compare it with 
other deeds even though of the same author, much less, deeds executed 
by others.(xvii) But since opiimus interpres rerum usus words and 
expressions may by usage acquire a special meaning in which case reference 
to other deeds would be relevant.< 7 > (xviii) For construing a deed omitted 
words may be supplied, repugnant words rejected, words transposed : false 
grammer or incorrect spelling disregarded, provided that it affords a key 
to the real intention of the parties.< 8 > (xix) Cognate to the last is the 
maxim Faha deiru^nstraiio non nocet ,( 9 > which implies that a mere inac¬ 
curacy of description of a person or thing in a written instrument will not 
affect it if it is otherwise well ascertained. Hence if the description is 
made up of more than one part, and one part is true, but the other false, 
then, if the part which is true describe the subject with sufficient legal 
certainty, the untrue part will be rejected and will not vitiate the deed;( 10 > 
the characteristic of cases within the maxim being, that the description so 
far as it is false, applies to no subject at all, and, so far as it is true 
applies to one only.( n > (xx) Lastly, the deed is void for uncertainty if all 
attempts at interpretation fail, and a patent ambiguity remains either as 
to the parties or the subject-matter of transfer, or as to its terms.( 12 > 
Where, however, the uncertain clause is not material to the deed the 
court may reluctantly give effect to it exercising the unintelligible portion. 

339. There are a few general rules, round which a considerable body 
of case-law has clustered, and of which a summary will be found given in 
the sequel.In extracting them from a vast body of case law an attempt 


(1) Aspain v. Austin, 5 Q.B., 683. 

(2) Per Lord Campbell in Saunders v. 
Evans, 8 H.L.C., 729. 

(3) Mathew v. tflackmore, 1 H. & N. 
762 (771, 772). 

(4) “ The mention of one is the exclu¬ 
sion of another.” 

(5) Nur Jahan v. Faghfur, 7 Bo~i. L.R., 
850 ; Ganesh Prasad v. Bisrain Sirujh, 
18 I.C. 461 ; Subbayar v. Stibbatnmal, 
24 M. 214 P.C. 

(6) “Usage on custom is the best in¬ 


terpreter of things.” 

(7) Myers v. Sari, 3 El. & El. 306 ; 
Bowes v. Shand, 2 App., Cas., at p. (462 
& 468). 

(8) Digest Comyn’s, Art Paroles A. 21. 

(9) “ False description does not vitiate 
(a deed.”) 

(10) Cowen v. Truefitt, [1899] 2 Ch. 309. 

(11) lb ; Morrell v. Fisher, 4 Excb. 591. 

(12) S. 21 (c) Specific Relief Act (Act 
I of 1877). 

(13) See S. 54. 58, 105, 122 Comm. post. 
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has been made to reproduce only those that may be regarded as generally 
applicable, for as the Privy Council has observed: “ Deeds and contracts 
of the people of India ought to be liberally construed. The form of ex¬ 
pression, the literal sense, is not to be so much regarded as the real meaning 
of the parties which the transaction discloses ”< 1 >—and which, it may be 
added, is the object of all such rules, though they should be treated as more 
elastic when applied to the deeds executed in the mofussil by ignorant 
conveyancers. It has been said that Indian deeds should not be construed 
according to any fixed rules, but the intention should be gathered from the 
whole deed;( 2 > but then this may no.t be always possible, and it is only 
then that the rules have to be resorted to as aids to construction. 


400. Gift to Hindu Female. —This section forms part of Ch. II of the 
Transfer of Property Act, the provisions of which do not affect any rule of 
Hindu, Mahomedan or Buddhist law.< 3 > The question, therefore, arises 
whether there is any rule of Hindu law inconsistent with the rule enacted 
in this section. It has been laid down in a series of cases that gift to a 
Hindu female conveys only a life estate and not the full estate which the 
grantor may be capable of passing.< 4 > There has been a considerable 
divergence of views between the various High Courts of India on the 
construction of such gifts, the High Courts of Calcutta and Allahabad 
being inclined to the view that a gift to the female presumably conveys 
only a limited estate, while the other High Courts have been in favour 
of giving a larger construction to such gifts. These conflicts have since 
been set at rest by the decision of their Lordships of the Privy Council 
in which they reaffirmed the view of their Board holding that the notion 
of a Hindu that his females do not inherit an absolute estate, but, as a 
rule, only take a limited interest, cannot be ignored in the construction of 
gifts,, and that a gift of immoveable property by a male to his female 
relation, ordinarily, imports no power of alienation unless such power is 
conferred upon her in express terms. This view was said to have been 
disturbed by a later decision of the Privy Council in which expressions occur 
to justify the view that the case of a gift to a female relation is no exception 
to the rule enunciated in this section.< 5 > The Indian High Courts followed 
this decision as implying a reversal by their Lordships of their previous 
view, but in a later case their Lordships have reaffirmed their previous 
view and have reiterated that, in the absence of words of sufficient 
amplitude to convey, in the terms of the gift, the fullest right of owner¬ 
ship including the power of alienation, a gift to a female relation must 
be considered as conveying only a limited estate such as female heirs 
usually inherit.<6) 


(1) Hunooman Prasad Panday v. Mt. 
Babooee, 6 M.T.A., 411 ; followed Pam 
Lai v. Kanai Lai, 12 C. 663 (678). 

(2) Mathura Das v. Raja Naraiti 
Bahadur, 19 A. 39 P.C., ; Radha Jeebun 
v. Btssessur 2 Hay, 178 ; Ramasami v. 
Samiyajypa 4 M. 179. 

(3) 8. 2 (d). 


(4) See the author’s Hindu Code, S. 
197 and Comm. §§ 1962 1980. 

(6) Surajmani v. Rabinath 25 A. 351, 
O. A. 30 A. 84 P. C. 

(R) Ramchandra v. Ramchandra, 45 M. 
320 (327-328). The subject will he found 
fully discussed in the author’s Hindu 
Code, S. 197, §§ 1962 1983, pp. 862-870. 
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9 . A transfer of property may be made without writing: 

in every case in which a writing is not ex¬ 
pressly required by law. 


Oral transfer. 



SYNOPSIS. 



Paragraphs. 


401 . 

Analogous Law. 404- 

What uniting must 
contain. 

402 . 

Principle. 



406 . 

Writing necessary. 

403. 

Meaning of Words 


401. Analogous Law. —The marginal note appended to the BilK 1 ) shows 
that this section is adapted from the New York Code. By Hindu law a 
verbal grant of immoveable property is good if followed by delivery of 
possession to the grantee/ 2 ) Indeed, in no case does the Hindu law 
appear absolutely to require writing, though as evidence it regards and 
inculcates writing as additional force and value/ 3 ) But under Moha- 
incdan law seisin is the pre-requisite of a valid gift/ 4 ) which is invalid 
unless it is accompanied by delivery of immediate possession/ 5 ) unless 
indeed, the gift was for consideration in which case possession is not 
necessary. But in cases in which possession is a pre-requisite, it cannot 
be dispensed with even if the deed has been registered/ 6 ) So by Moha- 
medan law an agreement to pay an annuity though signed and registered, 
has not the effect of a deed in English law, but requires a valuable con¬ 
sideration to support it/ 7 ) Bv English law, among other things, contract 
of sale of lands, tenements or hereditaments, or any interest in or concern¬ 
ing them is required to be in writing, otherwise it is not legally enforce¬ 
able/ 8 ) Formerly writing was unnecessary to a feoffment with livery 
of seisin/ 9 ) and nothing but deeds were then designated writings/ 19 ) 
Now, however, writing is required to convey freehold estates and incor¬ 
poreal property. Contracts for the sale of hereditaments are also required 
to be in writing, a provision which is stricter than the corresponding rule 
enacted for this country. Assignments of leases, trusts of hereditaments 
and bargain and sale for a year are all by the English statute required 
to be in writing. In this respect it may be generally observed that in 
ancient times, whether in English, Hindu, or Mahomedan jurisprudence 


(I) N. Y. Code, S. 453, 7 Exch., 581. 

(•’) Doed Seeb Kris to v. East India Co., 
0 M. I. A., 267 ; Hurrish Chunder v. Rajen- 
der, 18 W. R., 293, Anonymous, 1 I. J. 
(O. S.), 135. 

(3) Mantena v. Chekuri, 1 M. H. C. R., 

100; Palaniyappa v. Arurnugam, 2 M. 
H. C. R., 26 ; Criniva v. Vijayammal, 

ib., 37 ; Krishna v. Rayappa, 4 M. H. C. 

R., 98 ; Rokho v. Madho, 1 N. W. P. 

C. R., (Ed. 1873), 69 ; Hurpurshad v. 

Sheo Dyal, 20 W. R., f 6 P. C. 

(i) Ahedoonissa v. Ameeroonissa, 9 W. 


R., 557 ; Obedur v. Mahomed, 16 W. R.* 

88 . 

(5) Rosbun v. Enait Hossein, 5 W. R., 
4 O. A.; Khajooroonissa v. Roushan, 

2 C. 184 P. C.: Eusuf v. Collector, 9 C. 138 ; 
and cases cited in not© under S. 129, post. 

(6) Ismal v. Ramji, 23 B. 682. 

(7) Jafar v. Ahmad, 6 B. H. C. R., 37. 

(8) Statute of Frauds, 29 Car. II. C. 

3 S 4 

’ (9) Glauv. Vn., 1 Co., Litt.. 9a, 48a 
(10) Co. Litt. 9, 49a, 86a. 
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possession was literally regarded as the nine points of the law and transfer 
of possession, therefore, symbolized the transfer of ownership and was thus, 
regarded as its essential element. Writing was optional hut was not a pre¬ 
requisite of a valid transfer. <" Hut since the diffusion of learning 
writing has practically superseded the old method of transfer, and in India 
not only writing but' registration has become the necessary mode of con¬ 
veyance without which no property above a certain value can legally vest in 
the transferee. On a transfer of property writing now serves two P“ r P°sfs- 
it affords indelible record of the transfer, and it secures titles by defining 
the nature of the interest conveyed. As an immutable memorial of the 
transaction, writing must necessarily conform to certain statutory require¬ 
ments to be presently noticed, and but for which the very purpose for 
which it is required may he defeated. 

402. Principle.— The object of writing has been clearly thus explained 
by an eminent French jurist: “The force of written proofs consists in 

this, that men have agreed together to preserve bj wrung ie 
of things past, and of which they were desirous to estaldish the remem¬ 
brance either as rules for their guidance, or to have therein a lasting proof 
if the truth of what they write. The agreements. are writtento , ' 1 2 V rv 
the remembrance of what the contracting parties have picstid < 1 

themselves, and erect that which has been agreed on in o ' ‘ 

immutable law for them. So wills are written to estabhsh the recollection 

of what a person who had the right to dispose of his proper‘ > 11 * ‘ ’ 

and make thereof a rule for his heir and legatees. n _ : n V pn ded to 
written sentences, decrees, edicts, ordinances, and o\e\\ u ^ , j 

have the effect of title, or of law. etc. The writing 

what is entrusted to it. and expresses the intention o _P prescribed 

own testimony. ”<» Generally speaking, whenever the In*presenoea 

that a transfer shall be made in a particular manner, it cannot be made 

otherwise. Thus where a transfer can only o ni ‘J ■ . Collector, 

registered instrument, it cannot be made by fi P* * isterc d mortgage 

admitting the transfer, or by an admission recoi mutation of names 

Sirs vast# gsss. ■» r , :S:; 

effect. And while such nets may even constitute a contact to tranwRT. 

if the party calls upon the other party to imp • appeal G) 

the first Court, for he will not be permitted I to set »p^tVio^ i ts 
But the court will not give effect to an invalid trnnsfeu even thou.n ^ 

invalidity mnv not have been the subject • :* nnus of 

z‘i:SSi* h .',rJS ;rcU£4. £&«»»**■ i— 


(1) Mhd. Musa v. Aghore, 42 C. 
801 P C 

(2) In the middle ages very few of 
even the landed gentry in England wore 
able to sign their own names—3 Hallam s 
Middle Ages, 329, 2 Black Comm., 305, 
300. 


(3) Domat Lois Civiles pt. 1 lin. 3 ti., 

I S. 2. _ 

(4) Partabi v. Mahomed, 4 A. L. J., 
21 ; Immadipattam v. Peria Dorasami, 
»d M.. 10. P. C. 


(5) 76., p. 3R4. 

(6) 76., 384. 
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of the Act.( x > Thus 
veyance and confers 
passed. 


the mutation of names does not amount to a con- 
no right on the party in whose favour an order is 


403. Meaning of Words. —“ Made without writing ”: expressions refer- 

rlng . to 1 . i u ntmg u ac r 0rding t0 the Gene ™l Clauses Act, (3) “ include 
printing, lithography, photography, and other modes of representing or 

reproducing words in a visible form/’ It, of course, includes typewriting 
which may be regarded as a species of printing. 


law hat*in^viV^f ^^ing must contain. Having regard to the object which 
understand if ° ? e .3 ulrin 8 certain transfers to be in writing, it is easy to 
Tn *1 provislons as to what a valid deed of transfer must contain, 

in the first place a conveyance must be exhaustive and must embody all 

attrihn7T 1 2 3 * S * f" fi Ch the ^.Parties have agreed to, except only those which law 
attributes to the parties in the absence of an explicit agreement. For it is 

provided that when the terms of a contract or of a grant, or any other 

disposition of property have been reduced to the form of a document, and 

in all cases in which any matter required by law to be reduced to the form 

of a document, no evidence shall be given in proof of the terms of such 

contract, grant or other disposition of property, or such matter, except the 

document itself, or secondary evidence of its contents in cases in which 

secondary evidence is admissible, under the provisions of the Indian 

Evidence Act.OO Actual deeds of transfer, apart from mere memoranda 

of agreements or contracts, must then clearly and fully set out the contract 

may become void for uncertainty < 5 > 
for the provisions of law in this respect are stringent, and indeed they could 

not be otherwise, for if parol agreements were permitted to van- a written 
deed, the mischief which the latter intended to avert would become only 
too palpably evident. And the contract must show who are the parties 
for otherwise the contract may become inoperative.(6) Where the transfer 
has to be signed and attested by a specified number of witnesses, it must 
be so signed and attested, failing which the deed will fail of its effect A 
transfer need not be contained in a single document, but may be made 
out on several documents, if they can be connected together without parol 
evidence. < 7 > An instrument written upon paper stamped with an impressed 
stamp must be written in such a manner that the stamp mav appear on 
the face of the instrument and cannot be used for or applied to any other 
instrument.( 8 > No second instrument chargeable with duty should be 
written upon a piece of stamped paper upon which an instrument chargeable 
with duty has already been written.^) These are, however, directions of 


(1) Bishan Lai v. Ghaziuddin, 23 A. 
175 (180, 181). 

(2) Bishan Lai v. Ghaziuddin, 23 A. 
175 (180, 181) ; Khulroo v. Sarasuati, 5 
C. P. L. R., 58, followed in Act ; Rukma 
v. Pancho, unrep. C. P., No. 495 of 1894 ; 
cf. Williams v. Williams , L. J., 36 Ch., 419. 

(3) Act X of 1897, S. 3 (58) ; which is 

obviously taken from the language used 

in the English Interpretation Act, 1889 

(52 & 53 Viet., C. 93), S. 20. This defini¬ 

tion does not, however, of its own force 

apply to this Act, ib., S. 4 (2). 


(4) S. 91 (Act I of 1872). 

(5) Ib. S. 93. 

(G) Williams v. Lake, 2 E. & E., 349 ; 
Rossiter v. Miller, 3 App. Cas., 1124 (1141) ; 
Potter v. Duffield, L. R., 18 Eq., 4 ; Jarre'.t 
v. Hunter, 34 Ch. D., 182. 

(7) S. 4, Indian Stamp Act (II of 1899); 
Redgway v. Wharton, 6 H. L. C., 238 ; 
Studds v. Watson, 28 Ch. D., 305 ; Oliver 
v. Hunting, 44 Ch. D., 305 ; Pearce v. 
Gardner fl897], 1 Q. B., 688. 

(8) S. 13, Indian Stamp Act fll of 1899). 

(9) Ib., S. 14. 
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the fiscal law, non-compliance with which does not invalidate the docu¬ 
ment, but renders it liable to the same penalty as if it had been 
unstamped. *H 

405. A document should not be altered after its execution, except 
with the consent of the other party. A material alteration without such 
consent renders the whole document void.* 1 2 * Hut the rule does not apply 
to the alteration of a document which is not the foundation of the plaintiff’s 
claim and the source of the defendant's obligation or liability. An acknow¬ 
ledgment by the debtor of his liability being made merely to save limitation 
is therefore not within the ruled 3 * And even the altered document may be 
looked at under certain circumstances to discover the real terms of the 
contract. * 4 * 


406. Writing necessary. —All contracts and transfers may, according 
to this section, be made without writing except where the Legislature has 
expressly provided for contracts and transfers to be in writing. Writing is 
required in the following forms of transfers: A mortgaged 5 * exchange* 6 * or 
sale* 7 * of immoveable property of the value of Rs. 100 or upwards: leases 
from year to year or for any term exceeding one year or reserving a yearly 
rent;* 8 * gifts;* 9 * transfer of an actionable claim,* 10 * notice of the assignment 
of an actionable claim ;* n * trust of immoveable property; * 12 * and of moveable 
property except where ownership is transferred to the trusteed 13 * A transfer 
which must be registered must, of course, be also in writing. It is not 
necessary that a conveyance be written on paper only, for it may be 
engraved on metal, stone, or wood, or etched on wax-tablets, or written 
on parchment or paper which is the more usual course. And the term 
writing ” is comprehensive enough to include not only any language but 
pictorial devices as well. Enigmatical or cypher writing is out of the 
question unless it is accompanied by an intelligible key to decipher it. 
And inasmuch as writing implies visible signs, letters, and characters 
recording the ideas, words preserved in a phonograph or other mechanical 
contrivance do not constitute writing. 

Where a dispute was referred to an arbitrator who delivered an award 
ordering that the parties should transfer one to the other different portions 
of the property which was in dispute, it' was held that the award was not 
a transfer nor could it dispense with the execution of appropriate deeds of 
transfer.* 14 * 


407, By section 117, leases for agricultural purpose, except in so far 

as the Local Government, with the previous sanction of 
Writing unneces- the Governor-General in Council, may declare otherwise, 
Mr y- nee d no t be in writing. But under th.e Indian Registration 


(1) lb., S. 15. 

(2) Pigot's case, 9 Rep., 266, 11 Rep. 
f. 27 -a ; Agricultural Cattle, (Sec., Co. v. 
Fitzgerald, 16 Q. B., 432 (446) ; Earl of 
Falmouth v. Roberts, 9 M. & W., 469 ; 
Gardner v. Walsh, 24 L. J. Q. B., 285 
(228) ; Master v. Miller, 1 S. L. C., (10th 
Ed.), 777 ; Gopi Kishen v. Brindnban- 
chunder, 13 M. I. A., 37 ; followed in 
Atmaram v. Umedram, 25 B. 616 (621). 

(3) Atmaram v. Umedram, 25 B.’ 616 
(621) ; following Gopi Kishen v. Brinda- 
banchunder, 13 M. I. A., 37. 

(4) Atmaram v. Umedram, 25 B. 616 


(621) ; Pattison v. Luckley . L. R., 10 Ex., 
330. 

(5) S. 59, post. 

(6) S. 118, post. 

(7) S. 54, post. 

(8) S. 107, post. 

(9) S. 122, post. 

(10) S. 130, post. 

(11) S. 131. 

(12) S. 5, Trusts Act (II of 1882). 

; (13) lb., S. 5, para. 2. 

(14) Talewar Sim/k v. Bahori, 26 A. 
497. 
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Act.' 1 ) all leases from year to year, or for ai^ term exceeding one 
year, or reserving a yearly rent require registration save and except only 
those exempted by the Local Government to the extent and in the manner 
therein prescribed. All transfers, except those enumerated above and 
"here writing is necessary, may, of course, be oral. A will and a parti¬ 
tion' 2 3 ) requires no writing nor does the surrender of a lease' 9 ) of a 
maintenance grant when the grant is not of the corpus but only of the 
rents and profits.' 4 ) 

10 . Where property is transferred subjec'o to a condi¬ 
tion or limitation absolutely restraining 
trSS^^ena^' the transferee or any person claiming under 

him from parting with or disposing of his 
interest in the property, the condition or limitation is void, 
•except in the case of a lease where the condition is for the 
benefit of the lessor or those claiming under him: Provided 
that property may be transferred to or for the benefit of a 
woman (not being a Hindu, Muhammadan, or Buddhist ), 5 
so that she shall not have power during her marriage to 
transfer or charge the same or her beneficial interest therein. 


J f 08. A nalogous Law. 

Ifll. Principle. 

£ 12. What constitute an 
Absolute Restraint. 
IflJf. Limited in time. 
J t 51. Covenant for Pre¬ 
emption. 

IflCt. Covenant against 
Partition. 


SYNOPSIS. 

Paragraphs. 

117. Effect of Agreement 
Inter parties. 

Ifl9. Grants. 

120. Gift and Sale. 

1(21. Restraint upon 
Grantor. 

1(22. Condition against 

alienation by mort¬ 
gagor. 


1(2If. Restraint on aliena¬ 
tion by lessees. 

125. Forfeiture. 

1(28. Settlement Restriction. 
129. Married women. 

ISO. Charities. 

131. Involuntary 
alienations. 

132. Compromises. 


408. Analogous Law. The rule here propounded is one of universal 
application (> 410) and is thus enunciated in Coke upon Littleton: “ ALo 
if a feoffment be made upon this condition, that the feoffee shall not alien 
the land to any. this condition is void; because when a man is enfeoffed 
of lands or tenements he hath power to alien them to any person by the 
law. For if such a condition should be good, then the condition should 
oust 1 m-m ,.f ., 1 | the power which the law gives him. which should be against 
reason; and therefore such a condition is void.«» But if the condition be 
such that the feoffee shall not alien to such an one, naming his name, or 
to any of his heirs, or of the issues of such an one, etc., or the like, which 
conditions do not take away all power of alienation from the feoffee, etc., 
then such condition is good.”' 7 ) This clause enunciates an exception to 
the rule previously laid down. The rule is founded on a consideration of 
repugnancy to the prior transfer, the exception being dictated by policy. 
Just^ as a general restraint of marriage was always held to be bad, but a 


(1) S. 17 ( d ), Act XVI of 1908. 

(2) P. Chockalingam v. Maung Ni, 6 
L. B. R., 170. 

(3) Jangli v. Ghuramal, 19 I. C. (C.). 
124; Bhojonath v. Maheshivar, 28 C. L. 
T. 220; 40 I. C. 100; 

(4) Gajraj v. Indra Pal, 21 O.C. 360 ; 

49 I. C. 406. 


(o) The words enclosed within brackets 
did not exist in the Bill as settled by the 
Law Commissioners in 1879 and were 
subsequently added to save the rules of 
Hindu, Muhammadan, and Buddhist lawa 

(6) Co. Litt., S. 360. 

(7) lb., S. 361. 
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restraint of marriage to a particular individual was held to bo good, so in 
the same way, although a restraint of alienation in general was decided 
to be bad, it seems to have been thought that a restraint of alienation to 
one individual or his issue was not bad.* 1 ) 

409. The section in the Bill cited two .English precedents* 4 * for its. 
authority. In the first of those cases, it has been laid down by M alias, 
V. C., that one could not give an annuity with a provision for its. going 
over in case of alienation,* 2 * ) and in support, the learned Judge quoted the 
opinion of Lord Brougham who said: “ If a testator be desirous to give 
an annuity without the power of alienation, he can only do so by declaring 
that the act of alienation shall determine the interest of the legatee and 
create a new interest in another. There is no gift over in the present case, 
which is that of a naked prohibition, not guarded b} an> clause of forfei¬ 
ture. ”(3) He had previously observed: “ Where the subject is a personal 
chattel, it is impossible so to tie up the use and enjoyment of it as to create 
in the donee a life-estate which he may not alien. Although the object may 
be attained indirectly, in a manner consistent with the known rules of law. 
by annexing to the gift a forfeiture or defeasance on the happening of a 
particular event, or on a particular act being done .... and upon the 
happening of the event or the doing of the act a new and distinct estate 
accrues to a different individual.” And so in another case.* 4 * when* a gift 
made by the testator to his son was made on condition that if he attempted 
to dispose of the principal of the Bank Stock given to him and his heirs, 
it was laid down as a rule long established, that where there is a gift, 
with a condition inconsistent with and repugnant to such gift, the condition 
was wholly void. But the transfer should have been made absolutely r 
otherwise the rule will not apply. But once a testator makes an absolute 
gift by will to an individual, he cannot take it away in a subsequent part 
of the will, unless he uses clear and distinct language to that effect. Thus 
where a testatrix gave a sum of money to be laid out by the trustees of 
her will in the purchase of a Government annuity in the name of and for 
the benefit of her godson for the term of his natural life, and directed that 
the annuitant should not be entitled to have the value of his annuity in 
lieu thereof, and that- if he should sell his annuity the same should cease 
and form part of her residuary estate, and the trustees purchased an annuity 
in the name, and pavable during the life, of the annuitant which he 
contracted to dispose of, it was held that the annuitant, being absolutely 
entitled to the annuity, had the power of disposition: No doubt there 

was an intention to prevent the annuitant from selling the annuity, and 
also an attempt to make the fund form part of the residuary estate, but 
there being a previous absolute gift, the latter intention is inconsistent 
with the gift itself. The testatrix directed the trustees to purchase the 
annuity in the name of the annuitant, and that they have done; and the 
attempt to fasten a trust upon him fails. The trust created by the testatrix 
was at an end ns soon as the trustees discharged the duty of purchasing 
the annuity in the name of the annuitant.”* 5 * It will thus be seen that 
the section is a mere paraphrase of these cases, and the two exceptions 
made in favour of a lessor and a person making a marriage settlement arc 
also in perfect hnrmonv with the English law. For it has been laid d nvn 


(1) Daniel v. Ubley Jones, 137 ; Doc v. 
Pearson, 0 East., 173 ; AtlwaUr v. Alt- 
water, 18 Beav., 330. 

(2) Hatton v. May, 3 Ch. D., 148 ; 

Hunt-Foulston v. Farter, ib., 285. 


(.;) Woodmcston v. Walker, Kuss. & 
My.. 197 0204). 

(4) Bradley v. Pcixolo, 3 Vos., 324. 

(5) Per Hall, V. C.. in Hunt-Foultson 
v. Furber, 3 Ch. D., 285 (287). 
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that- in* a gift to a tenant for’ life, until a certain event should happen, 
with a proviso that it shall cease on the happening of a particular event, 
the restriction is effectual.t 1 2 ) 


410. Although the section, as such, does not apply to Hindus and 

Mohamedans,< 2) its principles do not conflict with their 
fiul ® . universaU ^ laws and have been equally applied both to Hindus < 3 > and 
***** * Mohamedans ;( 4 * * ) and being a rule founded on equity, the 

section itself has been applied to cases arising before the Act and to those 
not governed by the Act, as those arising cut of transaction before its 
enactment^ or in a Province to which it has not been yet extended. 
And so it has been observed by the Privy Council, who said: “ It is, there¬ 
fore, almost conceded, that no effect can be given to the last sentence in 
the second clause, which denies to the sons and other remoter descendants 


the power of alienation, and seeks to withdraw the property from liability 
to their debts, even though incurred in carrying on the trade authorized, 
if not enjoined by the testator. Such provisions are obviously inconsistent 
with the nature of the interest in the property given, and with the use to 
be made of it.’’^ 7 ) 


The second exception in favour of marriage-settlements is founded on 
the rule enunciated in the Indian Trusts Act.< 8 * > Another exception in 
favour of charities appears to have been overlooked, for the section finds 
no place in section 17 which however recogniz.es the exception. This 
section has not been repealed by implication by sections 10 and 11 of the 
Bengal Tenancy ActC®) nor is it affected by section 8 of the Married 
Women’s Property Act.* 10 ) 


411. Principle. —The principle upon which this and the next seven 
sections are based is founded on the public policy of allowing free alienation 
and circulation of property and on the inexpediency of vitiating entire 
transfers simply because there may happen to be inserted therein a clause 
repugnant to the free conveyance and circulation of property. Power of 
alienation is the legal incident of the estate* 11 ) and to restrain it, would 


(1) Per Malins V. C., in Hatton v. May, 
3 Ch. D., 148 (155); explaining his judg¬ 
ment in Power v. Haque, L. R.. 8 Eq., 
262 (in which the contrary view taken 
by Kindereley, V. C., in Day v. Day , 1 
Drew 569, was dissented from— ib., p. 
270). 

(2) Abdul Rahman v. Uthumansa 85 
I. C. (M) 945. 

(3) Krishna v. Shanmuqa, 6 M. H. C. 
R., 248; Sonatun v. Sreemutty Juggut 

Soondaree , 8 M. I. A.. 66 (76) ; Raja Chunder 
v. Kooar Oobindnath, 11 B. L. R., 86, 

P. C. (12) ; Tagore v. Tagore, 9 B. L. R., 

377 ; Pudmanunda v. Haves . 28 C. 720 

(733), P. C., in which the Privy Council 
have held that a condition attaching to 

an estate of inheritance against alienation 

is void according to -Hindu law as repug¬ 

nant to the nature of the interest created. 

Bhairon v. Parmeshri, 7 A. 516 ; Mahram 
v. Ajudhia, 8 A. 452 ; Anantha v. Naga- 
muthu, 4 M. 200. 


(4) Nabob Amiruddaula v. Nateri, 6 M. 

H. C. R., 356 ; Kuldip v. Khetrani, 25 
C. 869 ; Mhd. Shafi Khan v. Laldin, 11 

I. C. (A), 702. 

(5) Parameshri v. Vittappa, 26 M. 157 ; 
Jagdeo Baksh v. Jwala Prashad, 15 I. C., 
244 (246). 

(6) Mt. Bhaguan Dei v. The Secretary 
of State (1902), P. L. R., 518 ; Nand Singh 
v. Partap Das, (1924), L. 674. 

(7) Sanatun v. Sreemutty Juggutsoondree, 
8 M. I. A., 66 (76, 77). 

(8) SS. 56, 58, Act II of 1882. 

(9) Act VIII of 1885, Kesav Lai v. 
Harasi Ghose, 12 C. L. J., 126 (128 129). 

(10) Mrs. Gondoni v. Venkatesa, 30 
M. 378 (380) ; Abdul Karim v. Abdul 
Qayum, 28 A. 342 : Babulal v. Ghan- 
sham Das, 44 A. 633 ; Nizamvddin v. 
Abdul Ghafur, 19 B. 264. 

(11) Venkatramanna v. Bramanna, 4M.H. 
C. R., 345. 
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Bavs e i) U a 8 rt a “- i«° ““ of , au ^, sti,U - in fee.<» "A right'of 1flien»tion7" 

6aj S JJart, is generally incidental to and inseparable from the beneficial-. 

H Q | 1 l l J J F 111 ■ • • section invalidates 

whprfl Avpr ab v so \^f y restraining transfers. There may be, and are cases 

retnUtiZ u U f te - d A nd tem P° rur y transfers are subjected to certain 
regulations But in the present section attention is confined only to those 

cases of alienations which are made subject to a limitation absolutely 
restraining the alienee from parting with his interest in the property 
inus it A transfers his property to B and imposes a condition agreed to 
y that he would not alienate it, the condition is void and B would 
take absolutely.(2) A restraint on alienation qualified as to time may be 
valid. A conditional limitation upon alienation of a contingent interest 
before it vests is good,< 3 > but a conditional limitation upon alienation limited 
m time is bad when attached to a vested interest.< 4 > The provisions of 
this section only relate, of course, to transfers made by act of parties and 
not to sales, as for example, under the Indian Companies Act.( 5 > It is 
c ear law in India as in England, that a general restriction on assignment 
does not apply to an assignment by operation of law taking effect m invitum 
as a sale under execution.< 6 > 


n . ^12* What constitutes an Absolute Restraint.—The section speaks of 
absolute restraint ” that is to say, a restraint so “ absolute ” as to rule 
out of account all alienations by way of lease or the like, and even sales 
wnen the prohibition is limited as to the person and time. But this is 
not what the rule means; and it has been construed to apply to all transfers 
repugnant to the nature of the interest created and even to those limited 

« 0 *fwu f ° r ° nly a limited time (7) For example, the seller cannot stipulate 
"i “ the purchaser that he will not build a slaughter-house upon his land 
or hat he shall not lease his land, or sell it for the next twenty years, 
or that he shall put it only to such use as the seller sanctions; the condi¬ 
tion is repugnant to the nature of interest created and is void either under 
this or the next section. As Sir George Jessel. M. R.< 8 > said: “ The test 
is whether the condition takes away the whole power of alienation sub¬ 
stantially ; it is a question of substance and not mere form. You may 
restrict alienation in many ways. You may restrict it by prohibiting it 
to a particular class of individuals or you may restrict alienation by 
restricting it to a particular timc.”( 8) So Lord Eldon said: “ It is 
clear, generally speaking, that if property is given to a man for his life, 
the donor cannot take away the incidents to a life-estate. ”< 9) There is 
therefore, nothing in the bare fact, that the estate carved out is a life 
estate to bar the application of the rule of repugnanc 3 r . Nor is the restraint 
any the less obnoxious to the rule because it provides for alienation to 
a specified class of persons.< 10 > The question whether a condition or 


(1) Roaher v. Rosher, 26 Ch. D., 801. 
See also Knshtna V. Shanmuya, 6 M.H.C. 

T J?’ 255 ; v. Quillet, 

22 * 2 P,Cm 4 ; Darfc ’ s V. &. P. (6th Ed.) 

366 2) Amiruddaula v - Nateri, 6 M.H.C.R., 

(306) ChaTnaru v> Sona ’ 14 C.L.J., 303 
(4) lb., p. 307. 

T J*1 Madhub v - Narattam, 17 C. 826; 
n the matter of the West Hopetoum Tea 


Co., Ltd., 12 A. 102. 

(6) Golak Noth v. Mathura, 20 C. 273. 

(7) Chamaru v. Sona Koer, 14 C.L.J. 
303; 11 I.C. 301 ; Faiyaz Husain v. Nil- 
kanth , 4 O.C., 163 ; Nageshar v. Mata 
Prasad (1922) Oudh 236 (244). 

(8) In re Mackay L.R., 20 Eq., 186. 

(0) Brandon v. Robinson, 18 Ves T 
429; 34 E.R., 370. ’ '* 

(10) Teja Singh v. Moti Singh, 80 I.C. 
918. 
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limitation has the effect of restraining a given transfer absolutely so as 
to call in the aid of the rule enunciated in the section is one of 'ntention 
which has to be primarily gathered from the nature of the document and 
the expressed intention of the transferor, which, again, in case of doub 
may have to be construed in the light of the recognized canons of con¬ 
struction which are the integral part of every system of jurisprudence^ 
An d in judging of the validity of the restraint, the court not only sees whether 
it fs absolute 0 but also whether the right to cancel the rosier is based 
upon some reason or upon a purely capricious exercise of the transferor s 
Jill in the effectuation of which he has no conceivable interest. Hence 
dt was laid down by the Privy Council in an appeal from Lower Canada 
that where a testator devised and bequeathed his moveable and , 
able property in specified portions to his children, and directed that the} 
should not in any manner alienate the immoveables for twenty years fro ™ 
his death, it was held that such a restriction was invalid both by the old 
law of France, as by the general principles of jurisprudence.* ) buch a 
restriction, depending on a condition subsequent would, even if there had 
been a gift over, be invalid.* 2 ) An absolute prohibition against sale or 

alienation is void, placing as it does unnecessary fetters , u P on J the 
disposition of property. But a prohibition coupled with a benefic,^ 
condition as where the donor says: If you sell, you shall give me the 

first offer ” or 44 You shall not alienate so as to destroy the rights of your 
son - would be perfectly valid, provided of course that the form necessary 
to effectuate the limitation is observed.* 3 ) On this principle subject to 
the limitations to be presently discussed, the right of pre-emption reserved 
by the transferor, in case of the sale by the transferee,«) or a stipulation 
that the purchaser of a part of a land laid out upon a building scheme shal 
not authorize other purchasers to use the rest of the land in violation of 
the building scheme is perfectly justifiable,* 3 ) and would bind all subsequent 
purchasers with notice, “ for if an equity is attached to the property by 
the owner, no one purchasing with notice of that equity can stand in a 
different situation from the party from whom he purchased. * 6 ) Such a 
covenant is not obnoxious to the rule against perpetuities.*7) 

413 On a similar principle an agreement to retain .» courtyard 
undivided for the convenience of the adjacent dwellings is mtelli 0 ible. 
Similarlv where a Hindu widow executed an agreement in respect of her 
huTbancTs property to her husband's cousins, by which she agreed not to lease 
the property Without obtaining their signatures, adding, thaib if: the p d ^ me ^ 
be not signed and consented to by both the parties, it shall be null and 
void - it was held that the agreement was valid, there being nothing in la 
to render the provision invalid.* 9 ) S o again, where a house conveyed to 

20 Ch. P.. 562. _ tx 

(5) Mackenzie v. Childers, 43 Ch. 

26 ( 5 6) (2 Lord Cottenham in TulJc 
2 Ph., 778 : cited per Kay, J *- m 
enzie v. Childers, 43 Ch. D., 265 (279). 

(7) Coles v. Sims , 5 D M. & p 

(8) Oopalacharya v. Keshav (!»'»>* ” £ 
J.. 244 ; Ramalinga v. Virupakshi, ‘ »• 
538 (541); Western v. Macdermot, L. •» 

6 Ch., A., 72 ; Maclean v. Mackay, L. •. 

6 P.C., 327 ; Sude., 596. 

(9) Kuldip v. Khetram, 25 C. 


(1) Renand v. Tournngean, L. R., 2 P.C., 
4 (18); Rahulal v. Ghnneshnm Das, 44 A. 
633 ; Jehanqir v. Kaikhwrru, 13 B. L. R., 
141 ; 9 T.C. 951. 

(2) Holmes v. Godson, 8 D. M. & G., 
152 ; Sautulers v. Vantier, Cr. & Ph., 241 : 
Doeid. Mitchinson v. Carter, 8 T.R., 57 
and 300. Ex parte Dicksons Trusts, 
1 Sim. (N. S.), 37; Egerton v. Earl of 
Brownlow, 4 H.L.C., 1 . 

(3) Kristna v. Shanmuga, 6 M.H.C.R., 
248 (256). 

(4) London S. IF. Ry. Co. v. Gomm. 
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the transferee, subject to a covenant on his part not to use it for any 
purpose other than a private residence, and the transferee conveyed it to 
-another who converted it into a boarding house, the covenant not to use 
the house for any other purposes was held not repugnant to the nature 
of an estate, and might be enforced by an injunction.* J ) So the settlement 
of an annuity with the direction that it should from time to time be paid 
to himself only, and that a receipt under his own signature and no other 
shall be a sufficient discharge, was construed to point to the intention on 
the part of the testator that the annuity should cease if it is alienated, 
and it was held to have ceased on the bankruptcy of the annuitant.* 2) A 
similar intention may be gathered from the direction to pay a sum of 
money to an individual named, but not to his assigns , for his natural life 
for his sole use, with a limitation over if the devisee should alienate.< 3) 
An attempt to vest in a person an interest which shall adhere to him in 
spite of his own voluntary acts of alienation, is no less nugatory and 
unavailing than is the endeavour to create an interest which shall be 
inalienable, except in the case of married women under coverture who ma\ 
he restrained from anticipation.* 1 2 3 4 ) 


414. A condition in absolute restraint of alienation is none the less 
T ,„ w . . .. absolute because its operation is limited to a particular 

time, e.g., to the life of another living person, or to any 
period of uncertain duration. A testator devised an estate to his son in 
fee, providing that if the son, his heirs or devisees should desire to sell 
the estate during the lifetime of the testator’s wife, she should have ihe 
option to purchase it at a fixed price named which was one-fifth of ihe 
real purchasing value of the estate at the date of the will and at the time 
of the testator’s death. It was held that the prohibition to sell at a 
fixed price much below its real value, during a given period, was equivalent 
to an absolute prohibition, and as such void.* 5 ) And the result would be 
no different if the transferor provide that if the transferee alien he shall 
pay £10 to the transferor, for such a condition if permitted may have 
the effect of evading the rule by fixing the fine as would effectually prohibit 
all alienation.* 6 ) For the same reason a restraint which, though apparently 
not absolute, has in reality that effect, would be regarded as equally 
repugnant. Thus a lease for successive terms of sixty years was held to 
be a sale within the condition.* 7 ) The question really is not how the 
transfer was designated, but what was really its effect, the true test being 


(1) Hobson v. Tulloch, [1898], 1 Ch., 
424. 

(2) Dommett v. Bedford, 3 Ves., 149. 

(3) Cooper v. Wyatt , 5 M. 482. (The 

bankruptcy of the devisee was hold to 
determine the interest, considering that the 
expressions of the testator denoted that 
the interest was to cease when the pro¬ 
perty could be no longer personally en¬ 
joyed by him). 

(4) 2 Jarman on Wills (4th Ed.), 37, 
38. 

(•'>) Rosher v. Rosher, 26 Ch. D., 801 
(811) ; Doe Sinqh v. Khub Chand , 19 

A.L.J., 848 ; 64 O.C., 408. 

(6) Billing v. Welch , L. R., 6 C.P., 88 ; 

Rosher v. Rosher, 26 Ch. D., 801 (811). 
*Per Pearson, J., dissenting from the 


contrary held in Braqq A' Tanner's case, 
19 Fue., 1 Sheppard’s Touchstone (7th 
Ed.). 130. 

(7) Tsirqe's case, 2 Leon, 82. 3 Leon, 
182. This case is often cited ns an au¬ 
thority for holding that, a restraint on 
alienation during a given life is valid. 
But this is certainly not, the ratio deci¬ 
dendi of the case where the limitation 
being by way of contingent remainder 
was a conditional one, to a person who 
should answer a particular character 
at a particular time if he should be then 
alive and had not aliened. There was 
no condition in diminution of a prior 
absolute devise in fee. Cf. Fearne on 
Contingent Remainders (7th Ed.), 272. 
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whether the condition takes away substantially the whole power of aliena¬ 
tion: it is a question of substance and not of mere form.t 1 ) If the condition 
deprives the transferee of the power of alienation, it is void, but if it only 
so restrains it that in effect he still has the power, it is valid.< 2 3 4 > 

415. But in India as regards pre-emption the contrary view has often 

Covenant for keen maintained; a covenant for pre-emption being 

preemption. regarded as a covenant of only a personal character, 

which is valid only if it is limited to any specific period, 

it being otherwise void for remoteness. So in one case it was said: “ If 

we hold that she (i.c., the widow of the original covenantor,) was bound 

by it, we must then hold that every person to whom the land may pass 

by inheritance will also be bound by it. But that w r ould be to create a 

perpetual covenant, as to the disposition of the land, for w’hich we have 

not been shown any precedent. ’ Indeed a covenant expressly made 

to include the representatives and assigns of the covenantor is held to fall 

into the same category, unless it is limited to a definite period of time 

within which it is to have effect.<«> In this view the question of notice 

becomes immaterial. For, if the covenant does not run with the land, 

and is \ oifl for remoteness, it is immaterial that the purchaser had taken 

with the notice of the covenant.( 5 > But this view has not been accepted 

in Madras where covenants not to alienate have .been held to run with the 
land.< 6 > 


416. Covenants against Partition— All property that is the subject of 
When void. ownership is presumed to be partible, but its impartiality 

may be established from the terms of the original grant 
or of the subsequent orders of the ruling power, or by family°custom or 
by adverse possessions An agreement amongst co-sharers entered into 
by them against the severance of their interests is in no case binding 
on the transferees .and descendants of the parties, who cannot be prevented 
from alienating their interests on that accounts Thus where the members 
of a joint Hindu farm y entered into an agreement not to partition their 
estate, which was to continue m one joint undivided occupation as at 
present, it was held that a purchaser at a Sheriff’s sale of the share of 
one of the contracting parties was not bound by the agreement W So in 
another case in which five brothers, who formed a joint Hindu family 
agreed that neither they “ nor their representatives, nor any person should 
be able to divide the real and personal property belonging to the family 
into shares,” it was held that the general scheme of the arrangement 
between the brothers being such as could only be binding upon the actual 


(1) In re Mackay , L.R., 20 Eq., 186 
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parties to it. it was not binding upon a purchaser from one of the parties 
and a fort ion not upon a purchaser from the heir of one of the parties. 
It was further laid down that an owner of property cannot, by mere 
contract during his life, prevent his heirs from partitioning property after 
his death, and such a prohibition is not binding upon an assignee of the 
heir/ 1 ) Similarly, in another case, where a Hindu testator gave all iiis 
immoveable property to his sons, but postponed their enjoyment thereof 
by a clause that they should not make any division for twenty years the 
restriction was ruled to be void as being a condition repugnant to the gift, 
and the sons were held entitled to partition at once.* 2 3 * Even where the 
testator—a Hindu, had bequeathed his estate to his widow with remainder, 
over, the legatee was held to possess these powers of alienation unfettered by 
the restriction as to legal necessity.G) On the same principle the Govern¬ 
ment claiming land dedicated to a family idol, by right of escheat, was 
held to be at liberty to put an end to the agreement entered into amongst 
the co-parceners to set it apart for the maintenance of the family idol and 
never to alienated 4 5 ) It may then be taken as settled, that as against 
parties not actually covenanting, a restriction against partition is void and 
unenforceable. 


417. But the question still remains whether the parties themselves 
• are bound by it. On this point the authorities are by no 

ment ^nter* pa^tesT means unanimous. It has been held in Calcutta that as 

p * between the immediate parties to it, the covenant is 
binding.(5) But a different note was struck by Phear, J., in a case recently 
reported/ 6 ) in which the learned judge said: “ It is not competent for the 
owners of property in this country by any arrangement made in their own 
discretion to alter the ordinary incidents of the property which they possess, 
for instance, in this particular case, to say that the joint-property shall 
remain the joint-property of the joint-family in perpetuity but shall not 
possess the incidents which the law of the country attaches to property 
in such condition, namely, that every independent parcener is entitled at 
any time to his share divided of the rest. No doubt any one member of 
the family and therefore all might, for sufficient consideration, bind them¬ 
selves to'forego their rights for a specified time and definite purpose, by 
a contract which could be enforced against them personally.”* 7 ) The 
Bombay High Court has similarly held that an agreement between co¬ 
parceners never to divide certain property is invalid as tending to create 
a perpetuity/ 8 ) and the same view has been taken in Allahabad* 9 ) and 
Madras where the introduction of a condition against alienation in a grant 
absolute in its terms has been declared to be equivalent to introducing an 
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P.L.J., 199; 45 I.C., 749. 
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exception of the very thing which is tne essence of the grant.So where 
parties to a division agree that the property of any one of the parties to the 
agreement of their heirs dying issueless, should not be sold or transferred 
as a gift, but should on his death be divided by the other shareholders, 
and where subsequently the property was sold in contravention of this 
agreement ard a party to the original agreement sued to recover, it was 
hold that the condition was null and void and the transferee could not be 
molested. (2) A recent decision of the Privy Council tends to the same 
conclusion.< 3 > Such cases are, of course, widely different to those personal 
grants in which the grantor is at liberty to reserve such interest for him¬ 
self as he pleases. He may even stipulate that the gift shall be heritable 
and descendable to the natural heirs of the grantee, but that should the 
latter die without issue then the property should revert to the grantor.* 4 ) 

418. The question whether a condition or limitation has the effect of 
restraining a transfer absolutely is generally one of intention which has to 
be principally gathered from the nature of the document and the expres¬ 
sions used therein, which in case of doubt may have to be construed in 
the light of the recognized canons of construction, which have become the 
integral part of everv system of jurisprudence. These rules will be self- 
evident in the ensuing discussion in which the illustrative cases are grouped 
according to the nature of the conditions found inserted in cases of ()• 
Grants; (ii) Bale; (iii) Mortgage; (iv) Lease; (v) Involuntary alienations (vi) 
Married Women and (vii) Charities—after which cases where alienations 
have been held to be good, will be discussed. 

419 Grants. —A grant of anv interest in land, whether limited or 
unlimited would be subject to this rule. But then it must be the grant 
of laud and not merely of its profits. The adopted son of a Hindu widow 
granted to her for her maintenance, the usufruct of certain land, she being 
expressly warned by the terms of the grant “ not to mortgage, make a gift 
of sell 'or assign the land in any way to any person.” Her judgment- 
creditor sought to attach the land, but his application was rejected on the 
ground that what was granted to the widow was the usufruct and no- 
interest in the corpus which, therefore could not be attached.<5) A wlll 
containing clear words of inheritance, but containing a clause forbidding 
alienation will take effect as if the clause did not exist. <« So also where 
a testator left his property to A for life with remainders showing that A 
should have no more than life-estate, but that the testator w'shod to tie 
up the estate by provisions in tail, it was ruled that A could not be declared 
entitled to more than a life-estate. Where a testator directed his property 
to CO in a certain way on the " failure or determination " of estates created 
by him it was held that such words contemplated the fact of those estates 
bein'" legal and valid, and that as they were illegal and invalid no effect 
could be given to the directions as to the further devolution of the pro¬ 
perty m The devise of land in the words, " I give after my decease to 
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ig° U P a . mbh ““ au< * to t,ie sons and grandsons tliat may hereafter be born 

whWi m w i^. a8 t tJ je effect of conferring an absolute estate on the donee, 

tinn, 1 ] l 1 i lbr ! CS T ed , b y the f(jI 'owing words: “ as to the property men¬ 
tioned above winch I have given as recited above to my son Rambhau, 

ms \\ives Maujulabai and Taibai and their lineal sons and grandsons alone 

shall be entitled to the said property after the death of the said Rambhan. 

rso one else besides these shall be entitled.’ ’*P So a gift of land made to 

ranimns, cannot, according to Hindu law, be restricted against alieua- 

But ; . lt>re ln t .' R ‘ s ale-deed the vendor provided that the vendee 
should pay him a certain sum annually as nialikanu, and the vendee 
mortgaged the property to another who refused to pay the malikana, it was 
held that the stipulation in the sale-deed could not be treated as a sur¬ 
plusage, the amount being treated as annual charge upon the property, 
and that the use of these words (as malikana) was intended to reserve and 
create a perpetual and heritable charge upon the property which was 
enforced.* 3 ) 


420. Gift and Sale. —It has been held that a gift subject to the power 
of revocation was not repugnant to this section.* 4 ) In that case A had 
sold their village to B whereupon B granted A some land for his mainten¬ 
ance stipulating that it would be liable to resumption if .1 transferred it. 
A’8 transferee sued for a declaration that he was a tenant of the land, but 
Banerji, J., held the plaintiff’s assignor’s gift to be subject to the power 
of revocation, and therefore not necessarily repugnant to the provisions 
of this section. Reference was also made to section 126, but reference to 
section 6 (d) would have been more apposite. Such grants are, necessarily, 
excluded from the rule. In a grant with condition that it would be null 
and void on the birth of an heir to the grantor, the condition* 5 ) was not 
construed ns a restraint on alienation on the ground, as observed by their 
Lordships of Privy Council, that “ it may have been added to express the 
absolute and irrevocable nature of the gift." A grant was made by the 
father to his daughter demising an estate to her for life, and on her death 
to her son, should she adopt one, for life, and on the latter’s death to his 
sons and grandsons, etc., succession to continue in the male line, and no 
one was to possess the power to transfer by sale gift or will or otherwise. 
The grantee adopted a son and gifted the estate to him. It was held that 
as the grantor had restricted the grantees from alienating the property, the 
gift- by the grantee was void, though it did not entail forfeiture of the 
estate so as to confer on the grantor the right of re-entry.* 6 ) Probably the 
condition might be justified on the ground stated in section 120, namely, 
that in the case of a gift it is perfectly competent to the grantor to make 
it conditional provided that the condition does not depend upon the will 
of the donor The latter may, for instance, make a gift subject to the 
condition that it shall bo revoked on the donee transferring, it, in which 
case, the covenant* would be enforced as valid under section 126, and 
therefore not void under this section.* 7 ) But where a gift, is made post¬ 
poning its enjoyment for twenty years the latter clause is void.* 8 ) So a 

^ _ - • 
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condition in the compromise that the transferee’s shares shall not be sold 
by auction or transferred in any shape by him is equally voidA A > Similarly 
in another case, where the vendor sued his vendee for damages on account 
of the latter having broken his agreement by which he had agreed not to 
collect rents, etc., of the share of the village purchased by him, the Court, 
dismissing the suit, held that provisions of this kind which absolutely 
debar the person to whom the proprietary rights have passed from exer¬ 
cising these rights, impose conditions which no Court ought to recognize 
or aive effect to; that a covenant in a sale-deed, the effect of which is to 
disable the vendee from either alienating or enjoying the interest conveyed 
to him, is not only contrary to public policy, but in violation of the prin¬ 
ciple of this and the next section; and that, therefore, as the agreement- 
on the basis of which the plaintiff asked for relief was one which no Court 
should assist him in enforcing, the suit must fail.* 1 2 3 * 

421. Restraint upon Grantor. —Similarly, it is clear that if the trans¬ 
feror cannot impose restrictions upon the transferee he cannot do so upon 
himself. Thus a Hindu owner cannot make a conditional grant of a future 
interest in property in favour of persons unborn, who may happen at a 
future time to be the living descendants of the grantees named, to take 
effect upon the occurrence of an event which may never occur. That he 
would thereby impose a restraint, contrary to the principles of Hindu law, 
upon his power of alienating his estates discharged of such future interest, 
is a reason for the invalidity of such a grant.O) But where five Hindu 
brothers agree not to divide their joint property and provide that “ none 
of the parties nor their representatives, nor any person ” should be able 
to divide it on one of the brother’s sons selling his share, it was held that the 
general scheme of the management between the brothers was such as 
could only be binding upon the actual parties to it. The object of the 
arrangement was to settle the family property upon trust for the main¬ 
tenance of the members of the family born and to be born. This could 
not be done by a gift, and what cannot be done by gift, cannot be done 
by the intervention of a trust. The owner of property cannot by a mere 
contract during his life prevent his heirs from partitioning property after 
his death, and such a prohibition is not binding upon an assignee of the 
heir.< 4 > But where according to law an alienation to be valid requires the 
sanction of a third person, all transfers made without such sanction would 
not only be voidable but void. Thus, where the trustees of a certain 
mosque', without obtaining the sanction of the Judge, sold the lands in 
dispute,’ which formed a part of the trust-property, to the plaintiffs in order 
to raise money to meet the expenses of litigation and the repair of the 
mosque, it was held that the sale was void, being made without the sanc¬ 
tion of the Kazi, in other words, the Judge.< 5 > 


422. Condition against Alienation by Mortgagor —It is quite customary 
in Indian conveyancing for the mortgagor to insert a. clause in his mortgage- 
deed to the effect that the mortgagor will not, pending the mortgage, ex¬ 
ecute another mortgage or otherwise alienate, or charge the property with 
another incumbrance. Such a covenant standing by itself does not amount 


(1) Bhairon v. Parmeshri, 7 A. 516. 

(2) Mahram v. Ajudhia, 8 A. 452 ; 
Alt Hasan v. Dhiraj. 4 A. 518 ; Allmuddy 
v. Brahan, 4. C. 140 ; Contra Khemehand 
v. Mohson Shah, 80 T.C. (S) 962. 

(3) Chandi v. Sidesuari, 16 C. 71, P.C. 


(4) Rajender v. Sham Chand, 6 C. 106 ; 
Abu Mahammad Khan v. Kaniz Fxzza 

(1905), A.W.N., 240. 

(5) Shama Churn v. Abdul Kateer , 

3 C.W.N., 158. 
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to a mortgage/ 1 ) Hut supposing that it does not. what is its effect upon 
the rights of the parties and of the subsequent alienee? It has been held 
that a transfer of mortgaged property made in contravention of a condi- 
tion not to alienate is not absolutely void, but voidable only in so far as 
it is m defeasance of the mortgagee's rights. Where in contravention of 
a condition not to alienate, the mortgagor had transferred his proprietary 
nght in the mortgaged property to a third person for a term of years, the 
Court declared that such transfer should not be binding on a purchaser at 
the sale in execution of the decree obtained by the mortgagee for the sale 
of the property in satisfaction of the mortgage-debt, unless lie desired its 
continuance.( 2 ) But it was again held by the same High Court that a 
transfer of mortgaged property in breach of a condition against alienation 
is valid except in so far as it encroaches upon the right of the mortgagee, 
and with this reservation, such a condition docs not bind the property so 
as to prevent the acquisition of a valid title by the transferee/ 3 ) specially 
if the transfer was made for the bona fide purpose of paying off the 
mortgage/ 4 ) in which case a condition not to alienate cannot operate t<» 
annul it< 5 >; but the debt must be at once discharged by the transfer/ 6 ) 
/ 0w has been held* 7 ) that a similar covenant on the part of the alienee 
is absolutely void, then why should it be otherwise in the ease of trans¬ 
feror? lhe rule thus laid down by the Allahabad High Court has been 
considerably relaxed, and the Calcutta and Bomhav High Courts have ex¬ 
pressly held otherwise. 


423. In Calcutta it was held that the covenant in the mortgage-bond 
only created a personal liability between the contractual parties, and any 
lease made in contravention thereof could not be set aside, but that the 
lessee could redeem/ 8 ) So again in Bombay it has been held that a 
stipulation in the mortgage that the mortgagor only should be entitled to 
redeem was invalid, and no defence to a suit for redemption by the assignee 
of the mortgagor/ 9 ) In a Madras case* 10 ) the conflicting decisions of 
the Allahabad and Calcutta High Courts were sought to be reconciled by 
Turner, C. J., who said : “ In Radha Pershad v. Munohar Das* 11 ) it is stated 
by the learned Chief Justice that such a covenant, i.c., an agreement- res¬ 
trictive of alienation, creates only a personal liability as between the mort¬ 
gagor and the mortgagee. On the other hand, it was held in Chnni 
v. Thakur Das/ 12 ) that such a condition is operative to the extent and for 
the purpose contemplated by the parties, and that a transfer of the in¬ 
terests of the mortgagor is voidable in so far as it is in defeasance of the 
rights of the mortgagee, and the decision accords with what is declared 
to be the general rule by Mr. Justice Macpherson/ 13 ) This decision may 
be reconciled if it be held, that the condition binds a purchaser for value 
only when he has notice of it, and that in the one case the purchaser had, 
and in the o ther he had not such notice."* 14 ) In an appeal to the Privy 

(1) Gunoo v. Lataful, 3 C. 330. For C.R., 135, cited in Chunni v. Thaburdas, 
numerous other similar cases see notes 1 A. 126 (128), footnote. 

to S. 58, post. (7) Mehram v. Ajudhia, 8 A. 452. 

(2) Chunni v. Thakurdan, 1 A. 126; (8) Radha v. Manohar, 6 C. 317. 

Mulcfiand v. Balgabind, 1 A. 610; Lachmi (9) Trimbak v. Sakharam, 16 B. 599. 

v. Kotesbar, 2 A. 826. (10) Venkata v. Kannam, 5 M. 184 

(3) Ali Haaan v. Dhirja 4 A. 518. (186. 187). 

(4) Ram Saran v. Amirta, 3 A. 69 ; (11) 6C. 319. 

and see the commentary under S. 60. (12) 1 A. 126. 

(5) Dookhechore v. Haji Hidayatoolah (13) On mortgages (6th Ed.), p. l?*i. 

<1866-67). N.W.P.H.C.R., F.B., p. 7. (1 ) lb .. 184. 

(6) Mahomed, v. Bat ice (1869), N.W.P.H. 
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Council from the Cape of Good Hope, that tribunal had to interpret the 
operation of the words “ the said ground shall never be sold or disposed 
of to a stranger but shall continue to remain among the legal heirs, and 
it was held that the prohibition did not embrace a mortgage before its en¬ 
forcement by a judicial sale, for it may be, that till then it may be satisfied 

out of the assets of the mortgagor.(*> 

424 Restraint on Alienation by Lessees. —Exception has been made 
in this section in favour of restraint where it is for the benefit of the lessor 
or those claiming under him, and which applies equally to all leases in¬ 
cluding those saved by the Act.< 2 > The same right is recognized also in 
section 108 (c) (1), and section 111 (</) (1). The restraint would apply to 
a lease even though it be perpetual and heritable given on a pepper corn 
rent/ 3 ) It has, however, been held in a case that the patni leases in 

Bengal are merely leases in form but are in substance grants of 

the zamindari interests to which the provisions of this Act cannot 
by analogy apply/ 4 ) Provision amounting to absolute restraint, would, 
of course, comprise onerous restraints, such as, for instance, that 

the lessor shall not partition his leasehold* 5 ) or create sub-leases/ 6 ) 

or that if he does so he shall pay a quarter of the price received 
as art Kir/ 7 ) Into the same class falls a covenant to the effect that 
should the lessee desire to alienate his lease it should be surrendered to the 
lessor * 8 > Under these sections the lessor can stipulate to determine the 
lease 'in case of alienation by the lessee* 9 ) even though the latter may hold 
it permanently/ 10 ) Accordingly, it has been held that a covenant in a 
lease restraining the lessee from alienating his interest “ to any body in 
•my manner whatever ” must be deemed to be a condition intended for 
the benefit of the lessor, and, as such, it is valid and not void* 11 ) but its 
violation by the lessee would not entail forfeiture of the term unless there 
is an express condition to that effect. The contrary view taken in a 
Calcutta case* 12 ) that “ the condition against alienation cannot be said to be 
for the benefit of the lessor and hence it is void ” under the present sec¬ 
tion appears to have been founded upon an assumption that unless the 
lease contains a clause “ giving the lessors a right of entry or providing 
L h ... tv,., shall become void in case of a breach of the covenant against 

alienation ” benefit to the lessor cannot be supposed/ 13 ) But if it were 
whv should the lessor have got the clause entered in the lease at all? 
In a more recent case, the view taken appears to be that the mere i nsertion 

(11) Paratneshri v. Vittappa, 26 M. 

157 (160, 161) following Vyankatraya 

v. Shivram, 7 B., 256 : dissenting from 
Nibnadhub v. Nnrottam , 17 C. 826. 

(12) Nilmadhab v. Narottam, 17 C. 
826, followed in Netrapal v. Kalyan Das, 
28 A. 400 ; followed in Mahananda Roy 
v. Saratmani, 14 C.L.J., 585 ; not followed 
in Basarat Alt vA Manirulla, 36 C. 745 

(748). ' . „ 

(13) It was expressly so held in Netra¬ 
pal v. Kalyan Das, 28 A. 400; , 

Prasad v. Dildar Alt, 1 Pat. L. J. 1. 
33 I.C., 1408 ; Mahanonda Roy v. Saratmani 
14 C.L.J., 585 (587); 10 I.C., 374 ; 

Akram Ali v. Durga Prasanna, 14 
614; 10 I.C. 489 ; doubted in Basarat 
v. Manirulla, 36 C. 745 (748). 


(1) Josef v. Mulder [1903], A. C., 190 

(1 ^2)*By S. 2 (c) & S. 11. post; Para¬ 
meshri v. Vittappa , 26 M. 157. 

(3) Katzser Estate v. Mhd . Aynin, 

5 C.L.J. 149; 46 I.C. 73. 

(4) Surendra v. Ifaja Exjoy bingh, 

52 C. 655. 

(5) Vyankatraya v. Shivram , / B. 2o6. 
6 Muthuraman v. Ponnusivam t, 20 

M.L.J., 214; 29 I.C, 549. 

(7) Madhu Sudan v. Midnapur Ze- 
mindari Co., 45 C. 940 ; Jacki v. Venkata- 

raman, 28 I. C. (M) 904. r ,, , 

(8) Saradakripa v. Bepm Chandra, 

37 C.L.J., 538; (1923) C 679 

(9) Mankoothil v. Kalyambath , 9 I.C. 

^ (\o) Subbraya v. Krishna, 6 M. 159. 
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°f a clause against alienation was valid, but that its violation could be 
redressed by award of damages, so that a transfer made in contravention of 
tne covenant could not be set aside on that ground.<D 

^25. Forfeiture. -Assuming now, that, the stipulation against alienation 
is valid, the real question in such a ease then is, whether by reason of an 
alienation in breach of such stipulation, the permanent lease is determined, 
in the absence of an express condition providing that on breach of the 
stipulation against alienation, the lessor may re-enter, or the lease shall 
become void. On this point the authorities are clear that in the absence 
of some such express condition there can be no forfeiture of the lease.( 1 2 > 
The lessor may enforce the covenant by suing for damages for its breach 
and by obtaining an injunction to restrain the lessee, from making an assign¬ 
ment in breach of the same.* 3 ) The case would, however, be different 
where non-transferability is shown to be one of the incidents of the lease 
in which’ case ejectment would follow on transfer, a clause for re-entry 
being immaterial.< 4 > 

426. A covenant not to alienate runs with the land. But such a 
covenant should be distinguished from one which dispenses with the express 
right of re-entry in the event of breach.< 5 ) But the restriction against 
alienation does not go further than to prohibit alienation by the act of the 
parties themselves, and has no application to an alienation by act of law; 
as by attachment and sale in execution of a decree. In such a case the 
lessor may, however, sue for breach of the covenant for damages.< 6 > But 
where the usufruct of land is assigned to a Hindu widow for her mainten¬ 
ance, her interest cannot be attached even in execution of a decree against 
her.O Although this section does not except it, still it has been held that 
a grant made to a religious foundation cannot be aliened or incumbered,< 8 > 
•except under special circumstances.< 9 > 


427. The effect of these rulings seems to be that where the lessor 
covenanted expressly against alienation in execution or attachment, the 
lessee will hold subject* to these restrictions, and effect will be given to 
them, but where an express covenant cannot be proved, the property can 
be alienated only by operation of law, but not otherwise. It has been so 
laid down by the Calcutta High Court in which the Judges said: “ We 
take it to be clear law in India, as in England, that a general restriction 
on assignment, does not apply to an assignment by operation of law taking 


(1) Basarat Ali v. ManirulUi , 30 C. 
745 (748). 

(2) Tamaya v. Timapa, 7 B. 202 ; 
Nilmadhuh v. NaroUam, 17 C. 820; 
Narayan v. Ali Saiba , 18 B. 003 ; Madar 
Sahib v. Nahawa Qujranshah, 21 B. 105 ; 
Parameshri v. Vittappa, 20 M. 157 ; 
Mahanarula Roy v. Saratmoni , 14 C.L.J. 
585 (587) ; Basarat v. ManiruiUi, 30 C. 
745 (748); Woodfall’s L. & T. (lGth Ed.) 
192, 328 ; Foa on L.&T. (2d Ed.), 237, 238. 

(3) Mohan v. Shekh Sadoodin, 7 B.H. 

C.R. (A.C.), 00.; Tamaya v. Timapa, 

7 B. 202 (205) ; McEachrun v. Cotton 
r 19021, A. C., 104 ; Parameshri v. Vittappa, 
26 M. 167. 

(4) S. 6 (i) ante ; Achutha v. Sankaran, 

12 I.C. 1007. 


(5) Wood fall’s L. & T. (10th Ed.), 102, 
103; Shaw v. Coffin, 14 C.B.N.S., 372; 
Crawley v. Price, L.R., 10 Q.B ., 302; 
Doe v. Watt, 8 B. & C., 308; Madar Sahib 
v. Nahawa Qujranshah,, 21 B. 105 (107). 

(0) Jamayabin v. Kinapa, 7 B. 202 ; 
Subraya v. Krishna, 0 M. 152 ; Nil Madhab 
v. NaroUam , 17 C. 820 ; Re West Hope- 
town Tea Co., 12 A. 182 ; Golak Nath v. 
Mathura 20 C. 273. 

(7) Diwali v. Apaji, 10 B. 342. 

(8) Krishnarao v. Ranyrao, 4 B.H.C.R. 
J. (A.C.). 1 (7); Narayan v. Chintaman, 
5 B. 300 ; Shri Ganesh v. Keshavrao 
15 B. 025 (035). 

(0) Shri Ganesh v. Keshavrao, 15 B 
025 (635, 037). 
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effect in invitum, as a sale under an execution.’’C 1 ) This view does not 
controvert the view taken by the Bombay High Court that where not 
general but explicit prohibition is made against alienation in execution, 
alienation by operation of law can be effected. Thus, where there was a 
clause in the lease which forbade “ the lessee letting it be sold, or attached 
and sold in satisfaction of judgment-debts ” Sargent, C. J., observed: “ We 
think that if the lessee allowed the land to be attached and sold by not 
taking measures to satisfy his judgment-debt, there would be a breach, both, 
according to the letter and spirit of the proviso in the lease. ”< 2 > An attempt 
to alienate does not, however, occasion forfeiture.< 3 > And since such a 


covenant is an exception to the general rule it will be strictly construed, 
consequently, a clause against transfer by “ Sale ” or “ Gift ” would not 
be used to interdict a simple mortgage unless such a mortgage by the 
lessee culminates in a sale, when the voluntary act of the lessee in executing 
the mortgage would bring the transaction within the operation of the 

clause. 


428. Restrictions placed by settlement decrees on alienations by inferior 
Betlement Be*, proprietors, would presumably be treated equally, excep- 

triction. tion being made in the interest of the superior proprietor 

who alone is entitled to enforce them.< 5 > But otherwise the restriction 
is void even though it be embodied in the settlement decree.< 6 > 

429. Married Women. —This clause excepts the case of a married 


woman and provides that a condition as to restraint upon anticipation (i.e., 
alienation) of property settled upon a woman can be enforced ; or in other 
words, a woman holding such property cannot alien or charge it. A 
provision similar to this is also to be found in the Trusts ActJD which was 
passed in the same year as this Act. The Calcutta and Bombay High 
Courts are, however, at variance as to whether this clause is not in¬ 


operative in view of section 8 of the Married Women’s Propertv Act,< 8 > 
which runs as follows: “ If a married woman (whether married before 
or after the first day of January 18(>fi),( 9 > possesses separate property, and 
if any person enters into a contract with her with reference to such pro¬ 
perty, or on the faith that her obligation arising out of such contract will 
be satisfied out of her separate property, such person shall be entitled to 
sue her, and to the extent of her separate property, to recover against 
her whatever he might have recovered in such suit, had she been un¬ 
married at the date of the contract and continued unmarried at the 
execution of the decree.” Now the Calcutta High Court has held that 
this section extends to the separate property of a married woman subject 
to a restraint upon anticipation. And the section under reference merely 
excepts from its general rule this particular case (i.c., of a married woman). 
It does not give to a restraint on alienation any greater force than it had 
before, but merely preserves to it the effect it had previously. It, therefore. 


( 1 ) Golak Nath v. Mathura Nath. 20 C. Ch. D.. 630. 


273, (278). The quotation is from David¬ 
son’s Conveyancing, p. 177, followed in 
Prmauand Seo v. Baji Iiao, 14 C.P.L.R., 
114. 

(2) Vyankatraya v. Shivarambhat , 7 B. 
256 (262). (This case was decided with 
Je'erence to S. 10, although the Act had 
not. then been extended to the Bombay 
Presidency.) See also notes to S. 12, 

J)OSt. 

(3) lb. at/* p. 262 ; Jn re Wortnald, 43 


(4) Narendra v. Banhu, 14 I.C. 20? 
(294, 295). 

(5) K’/rj K is hr re v. Porter 17 O. C. 
150 ; 24 I. C. 32. 

f6' S rm pr>t S'uph v. Bosarit Singh, 10 C- 
L. .7. 421 ; 25 T* C. 743. 

(7) See Ss. 56 & 58. para. 2. 

(») Act III of 1874. 

(9) See S. 331. Indian Succession Act 
(X of 1865). 
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leaves the Married Women’s Property Act, and the decisions upon 
it untouchedA 1} With great deference to the authority of the Calcutta 

.High Court, it may be said that the view that the insertion of this clause 
does not give any greater force to a restraint on alienation,” is a mere 
assumption, and if it be true that this clause preserves to it the effect it 
had previously, the same might be said of any other section, or indeed, 
the whole Act. Now the provisions of the Indian Married Women’s Pro- 
perty Act closely resemble the corresponding provisions of the English 
Act/ 2 3 ) a fact admitted by the Judges, and we have several leading English 
cases against the view maintained by the Calcutta High Court. Thus 

W atkin, J., suidO: ” If this form of execution could be maintained. 

the restraint on anticipation could always he evaded.to allow this sum 

of money to be attached would in substance be allowing her to antici¬ 
pate/ 4 ) notwithstanding the restraint of anticipation. ”< 5 ) “The High 
Court at Madras and Bombay have both dissented from the view taken by 
the Calcutta High Court.” As Shephard, J., observed: ” The decision 
>as been questioned in Bombay, and, as it appears to me with good reason, 
I fully concur in the observations of Farran, J., in that cased 6 ) To enact 
that a married woman may contract with reference to her property settled 
to her separate use without power of anticipation, and bind it by the con¬ 
tract, is tantamount to saying that the restraint on the power of antici¬ 
pation, is inoperative, and that cannot have been intended. Moreover, it 
is inconsistent with the provision of section 10 of the Transfer of Property 
Act which provides that property may be so settled on a married woman 
as to prevent her from charging it. Full meaning can be given to section 
B of the Married Women’s Property Act without importing to the Legis¬ 
lature an intention to ignore conditions in restraint of alienation which 
are distinctly recognized in the later Act. I cannot find in the English 
case anything to support the view which has been taken in Calcutta. The 
authority is, as far as I can see, all the other way.”* 7 ) In Bombay, too, 
although Farran, J., sitting as an Original Court, felt constrained to follow 
the Calcutta decision, he, at the same time, expressed himself strongly 
against it. It may then be taken that there is nothing in the Married 
Women’s Property Act to render invalid a restraint on alienation on 
property settled upon a woman. And this is the law made in favour of 
married women not being Hindus, Mahomedans, or Buddhists. It will 
operate during i any marriage^ during coverture/ 9 ) and apply equally to 
persons having either a British or Indian domiciled 1 ®) 


430. Charities. —Both under English as well as Indian law property 
dedicated to religious and charitable uses is exempt from the rule against 
perpetuities. Such property is, as a rule, inalienable, and where it belongs 
to an idol and has been improperly alienated, any worshipper may sue to 


(1) Hippolite v. Stuart 12 C. 522 (532, 
533). 

(2) 45 & 46 Viet., C 45. 

(3) Chaprruin v. Biggs, 11 Q.B.D., 27 ; 
Stanley v. Stanley, 7 Ch. D., 589 ; Robert# 
v. Watkins, 46 L.J.Q.B., 552. 

(4) Chapman v. Biggs, 11 Q.B.D., 

27 (29). 

(5) Chapman v. Biggs, 11 Q.B.D., 27 
30). 

(6) Cursetji v. Rustom'i, 11 B. 348. 

(7) In re Mantel and Mantel, 18 M. 


19 (20, 21), followed in Goudoin (Mrs.) 
v. Vencatesa, 30 M. 378 (380). 

(8) Howkes v. Hubback, L.R., 11 Rq. f 
5; Tullett v. Arms rong, 4 M. & C., 377.’ 

(9) Pike v. Fitze Gibbon, 17 Ch. D j 
454 ; Smith v. Lucas, 18 Ch. D., 531 • 
Peters v. Manuk, 13 B.L.R., 383. See 
also Axfort v. Read. 22 Q.B.D., 548; app¬ 
roving Sanger v. Sanger, 11 Eq., 470- 
Stanley v. Stanley, 7 Ch. D., 589. 

(10) Allumuddy v. Braharn, 3 C. 140. 
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aet aside the improper alienation and for removal of the trustee if he has 
acted in breach of the trust.« But where a grantor creates a secular 
estate with a religious motive, the grant does not stand on the same foot¬ 
ing with a religious endowment, and is not then exempt from the rule as 
to° perpetuities.( 1 2 3 ) Hence where the beneficial interest was given to a 
donee subject to a religious trust, it was held to be governed by the 
ordinary Hindu law, and the provision for restraining the alienation was 
therefore held void, though the alienee was held to take the property 
subject to the trust.< 5 * > 

431. Involuntary Alienations. —A covenant against alienation does not 
extend to an alienation otherwise than by the act of parties, as for example, 
by operation of law.* 4 ) Where, however, the terms of a compromise were 
embodied in a decree, the legality of a covenant inserted therein was 
judged by the test of the rule here formulated. Where, therefore, in a 
partition-suit the parties entered into a compromise whereby the defend¬ 
ant transferred a house to the plaintiff on condition that though he should 
be thenceforward its owner, he could not transfer it to another without the 
defendant's consent, and the plaintiff afterwards sold the house without 
his consent, it was held that the clause restraining alienation was repug¬ 
nant to the grant, and was therefore void, though its terms had been 

embodied in a decree. 

432. Compromises. —The principle of this section has been applied to 
compromises even when it does not involve a transfer of the nature com¬ 
prised in the Act.< 6) But it all depends upon the compromise. If it 
results in a transfer it would be subject to its ordinary incidents.* 7 > 


11 . Where on a transfer of property, an interest therein 

is created absolutely in favour of any person, 
Bestridtions re- but the terms of the transfer direct that such 

created^ inteiest interest shall be applied or enjoyed by him 

in a particular manner, he shall be entitled 
to receive and dispose of such interest as if there were no 
such direction. 


Nothing in this section shall be deemed to affect the 
right to restrain, for ihe beneficial enjoyment of one piece of 


(1) Per Telnng. J., in Sri Qanesh v. 
Keshavrav, 15 B. G25 (G36, G37) ; explain¬ 
ing Manoklal v. Manchershi , 1 B. 260. 

(2) Ananthn v. Nagamuthu, 4 M. 200. 

(3) Promotho v. Padhika, 14 6.L.R., 
175. 

(4) Preamble — ante. Nil Madhab v. Na- 
rattam, 17 C. 826 ; Golak Nath v. Mathura 

Nath, 20 C. 273 ; Subbaraya v. Krishna, . 

6 M. 150. In ra Hopetoum v. Tea Co., 

12 A. 102 ; Tamaya v. Timapa, 7 B. 262 


(265). 

(5) Khiali Pam v. Paghrmath, 3 A.L.J. 
R., 621 ; Gayadin v. Syed Mumtaz, (1907) 
10 O.C., 136. 

(6) Chamru v. Sonakuar, 14 C.L.J. 
303 ; 11 I.C. ,301, Kunr Nages'ar v. 
Kuar Mata Prasad (1922), Oudli, 236 
( 244 ). 

(7) Partab Das v. Nand Singh, (1924) 
L. 729. 
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immoveable property, the enjoyment of another piece of 
such property, or to compel the enjoyment thereof in a 
particular manner. 


483. Analogous Law. 

484. Principle. 

436. Hindu and Maho- 
medan Law. 

437. Proviso. 


SYNOPSIS. 

Paragraphs. 

438. Repugnant Restric¬ 
tions. 

439. Equitable extension 
of the Rule. 

440. Hindu Law the 
same. 


441■ Mahomedan Law. 
442. Negative Covenants. 
444- Relief discretionary. 


433. Analogous Law. —This section closely corresponds to section 138 
of the Succession ActO) which enacts as follows: — 


Direction that 
funds be employed 
in particular man¬ 
ner iollowing 

absolute bequest of 
same to or for 


“ 138 Where a fund is bequeathed absolutely to or for the 
benefit of any person, but the will contains a direction that it shall 
be applied or enjoyed in a particular manner, the legatee shall be 
entitled to receive the fund as if the will had contained no such 


benefit of 
person. 


any direction.” 


Illustration. 


A sum of money is bequeathed towards purchasing a country-residence for A, or to 
purchase an annuity for A, or to purchase a commission in the army for A, or to plaoe 
A in any business. A chooses to receive the legacy in money. He is entitled to do so. 


434. Principle. —The difference between this and the last section is 
this, that, while in the first, the restriction is directed against the transfer 
of the interest, the restriction in this section is directed against its f ree 
enjoyment. A transferee can no more be trammelled with a condition 
limiting his enjoyment than he can be with a condition restricting his 
power of alienation, and as the power of alienation is one mode of the 
enjoyment of rights in property, the terms of this section somewhat over¬ 
lap those of the last; but cardinal distinctions between the two rules still 
remain: for while the one invalidates all absolute prohibitions against 
transfer of property by the transferee of any interest, the other secures 
full enjoyment of the interest transferred. As the general restraint is 
inoperative for reasons given under the last section/ 2 ) it follows that partial 
restraint would be equally inoperative. Thus in Coke upon Littleton, it 
is argued: “If a man makes a feoffment in fee upon condition that the 
feoffee shall not take the profits of the land, this condition is repugnant 
and against law, and the estate is absolute. “< 3 > Upon the same ground 
a man cannot create a new species of estate, or subject his estate to 
incidents unknown to law. In Littleton^ 4 ) it is argued: If a feoffment 

is made upon this condition, that the feoffee shall not alien the land to 
any, this condition is void, because when a man is feoffed of land and 
tenements, he has power to alien them to any person by the law, for, if 
such a condition should be good, then the condition should oust, him 


(1) 8. 126 Act X of 1866 ; S. 138 Act 
XXXIX of 1926. 

- *2) § 314. 


(3) Co. Litt., 206. 

(4) S. 360. 
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(i.e., the owner for the time being) of all the power which the law gives 
him, which should be against reason, and, therefore, such a condition is 


void.”* 1 ) 


435. Where the main object of the grant is clear, conditions clearly 
inconsistent with that object cannot be held valid. There are two ways of 
dealing with a question of this kind. The first is to regard it as a question 
of construction, and to ask what the parties mean by first saying that owner- * 
ship is to be transferred, and then saying that what is transferred is not 
ownership in the proper sense. Of course, in such a case every attempt 
to reconcile these statements should be made, but if no reconciliation is 
possible, the courts say that, under these circumstances, the main object 
of the parties must be kept in view, and that provisions inconsistent there¬ 
with must be treated as void. The second way of dealing with the ques¬ 
tion is to see whether the clause so far detracts from the enjoyment 
conveyed that to uphold it would be contrary to public policy. It is to 
be noted that, while the preceding section, applies to all transfers, this 
section applies only to transfers in which an interest is absolufcly created 
in favour of any person. Thus, then, if the interest created is not absolute 
as in the case of leases, the provisions of this section, as such, ought not 
to apply (§ 329). But. on the other hand, where the transfer is absolute 
and its provisions are applicable, the transferor cannot be heard to say that 
the covenant as to the mode of enjoyment, was for the benefit of the 
transferee, of which he is no judge, or that he had made it with his eyes 
open, or had acted up to it. For as Lord Mansfield said : “ It is not for 
his sake that the objection is ever allowed, but it is founded on generaT 
principles of policy, which the defendant lias the advantage of. contrary to 
the real justice, as between him and the plaintiff. ”* 2 ) 


The only exception then made is in favour of the restriction for the 
benefit of the dominant tenement. 


436. Both the rules enacted in tin* last and in this section apply equally 
Hindu and 1° Hindus* 3 ) and Mnhomedans.W 

Mahomedan Law, 


437. There are covenants sometimes entered into by owners of land 
Proviso. with the purchasers of other adjoining' land, that the 

former shall not be built upon or planted, or so dealt with 
as to impose other restrictions upon the mode of enjoyment of land in 
favour of persons taking no property in such land. Such a contract binds 
the land m the view of a court of equity, and in cases where the court can 
properly interfere. Thus, where a person buys with notice of the covenant, 
although it may not run with the land at law, a specific performance of it 
will be enforced, or. what amounts to the same thing, the owner of the 
land will be restrained against committing a breach of the covenant; and 
it is not open to the objection of creating a perpetuity. But where pro- 
perty is sold subject to restrictive covenants, which are not disclosed to 
the. purchaser, the court cannot decree specific performance with compen¬ 
sation, the reason being that such covenants are incapable of valuation.* 5 * 


(1) Kumara v. Kumara, 2 B.L.R. (O. 
J,), II (25), where in all the earlier cases 
are cited and commented upon ; Chamaru 
v. Sona, 14 C. L.J., 303 (308). 

(2) Ualmnn v. Johnson. 1 Oowp.. 543. 


(3) Tagore v. Tagore. 9 B.L.F., 377 
P. C.. 

(4) N»mot-un-nessa v. Golam, 22' 
C.W.N. 512 ; 45 I. C. 601. 

(5) Rudd v. Lanchelles flOOOl. 1 Ch.. 815. 
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438. Repugnant Restrictions. —This section applies to all transfers 
" bet her made for or without consideration. In the latter a question would 
arise whether the gift was conditional, or one with a condition attached. 
In the one case the condition is valid; in the latter case it is void. Where 
.a Hindu testator gave all his immoveable property to his sons, but post- 
poned their enjoyment thereof by a clause that they should not make any 
division for twenty years, it was held that the restriction was void as being 
a condition repugnant to the gift, and that the sons were entitled to 
partition at once.C 1 ) In an earlier case where by a trust-deed it was provided 
that a dwelling house dedicated to the worship of the deities should not 
be alienated for twenty years, the court gave effect to the prohibition.( 2 > This 
case was referred to and commented upon in another case< 3 > in which 
Wilson, J., said : r ' That case decided, I think, no more than this, that 
there was a valid trust for the performance of certain worship in the 
dwelling-house, and as incidental to that trust, a restraint upon partition 
or alienation during the period of the trust, and that a mortgagee with notice 
was bound by it. ”< 4) The owner of property cannot by a mere contract 
during his life prevent his heirs from partitioning property after his death, 
and such a prohibition is not binding upon an assignee or the heir, nor can 

“ e by gift infer vivos or by will, give property absolutely to another, and 

yet control his mode of his enjoyment in respect of partition or otherwise 
So the agreement whereby the vendee binds himself not to collect rent*, 
or ever demand partition, or that he will not alienate or mortgage it. or 
otherwise exercise proprietary rights over the share purchased by him is 
void.t 6 ) In this case, a co-sharer of a village had transferred to another 

co-sharer a two-annas share by a deed of sale, the vendee having, by an 

agreement simultaneously executed, promised never to collect rents of the 
share, demand tis portion or alienate or mortgage it or otherwise exercise 
proprietary rights over it. It was further provided that, in the event of 
the vendee committing any breach of covenant, the sale should be avoided, 
and the proprietary rights in the share shall re-vest in the vendor. The 
latter having sued on the covenant, the court held that for the purpose of 
understanding the transaction both the sale-deed and the contemporaneous 
agreement should he read together, and that since the agreement disabled 
the vendee for ever from either alienating or enjoying the interest conveyed 
to him it was void as being opposed both to public policy and the clear 
provisions of this section.The same view was taken in another case, in 
which the lessor demised his land in permanency to the lessee for the 
purpose of agriculture, but stipulated with him that should he decide to 
take to cultivation after twelve years, then the lessee was to vacate it, 
hut the court refused to give effect to the covenant holding it void for 
remoteness as well as because it contravened section 17ft of the "Bengal 
Tenancy ActA 8 > A covenant in the partition-proceedings that if any co¬ 
sharer’s sir fell into another niahal or portion, the former s/r-holder should 


(1) Bhaglmtti v. Bfiolanath, 1 C. 104. 

(2) Ana nth v. A. B. Mackintosh, 8 B.L.B. 
60. 

(3) Raj ender v. Sham Chund, 0 O. 100 
<116). 

(4) lb. p. 117. 

(5) Rajender v. Sham Chund, 0 C. 100 

<H6). 

t6) Mahram v. Ajudhia, 8 A. 453. 


(7) Mahram v. Ajudhia, 8 A. 452 
(455) ; following Si to! v. Luchmi, 10 C. 
30 P.C. (for leading eomtemporaneous 
deeds together). 

(8) Sanamali v. Ram Kinkar , 15 I.C. 
557 : following London & S. \V. Ry. Co. 
v. Comen, 20 Ch. D., 562 & Oos'avi v. 
Rivett Canute, 13 B. 463 ; Ray v. Walker „ 
(1802). 2 Q.B. 88. 
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give up both the sir and its cultivation is unenforceable at law/ 1 ) So also 
a condition that the property should be let at a fixed rent for ever, though 
a stipulation that the rents of the existing tenants should not be raised is 
valid being a reservation in favour of the tenants, and the interest created 
is not absolute.< 2 > Since the right of alienation is generally incidental 
to and inseparable from the beneficial ownership of property,< 3 * > it follows 
that if, upon a division of family property, the parties to the' division enter* 
into an agreement that the property of any one of the parties to the agree¬ 
ment, on their heirs dying leaving no issue, should not be sold or transfer¬ 
red by way of a gift, but should, on his death, be divided by the other 
shareholders, the agreement is void, since an estate cannot be made subject 
to a condition which is repugnant to any of its ordinary legal incidents and 
the power of disposition being a legal incident of the estate cannot be 
taken away by any agreement.«> In another case a dispute between 
two Hindu widows and their reversionary heirs was amicably settled 
by a compromise-deed under which the properties vested in the- 
reversioners, though the widows were to be paid a certain monthly allowance 
therefrom; and it was provided that during their life-time the reversioners, 
were to possess no right of transfer of any immoveable property left by 
their husbands. The reversioner mortgaged one such property and where¬ 
upon one of the two widows sued for a declaration of its invalidity as made 
in contravention of the compromise. The defence was that the restraint 
upon alienation was void under this and the last section, and the defence 
was upheld and though the Court declined the declaration asked for, it 
substituted therefor another declaration safeguarding the plaintiff’s right of 
maintenance by holding it to be unaffected by the defendant’s mortgage 
who was deemed to have taken with notice of the plaintiff’s right/ 5 ) The 
question whether the terms of a covenant not to carry on a business go 

necessary for the protection of the covenantee- 
under the circumstances of the case is a question of law and not of fact/ 6 ) 

439. Equitable Extension of the Rule. —The rule here formulated being 
consonant with justice and equity has been held to be applicable alike to 
transfers by way of sale as to grants short of absolute transfer, e.g.. to 
mortgages or leases/ 7 ) The law thus enunciated is consistent with the 
English cases/ 8 ) as well as with the Hindi/ 9 ) and Mahomedan laws/ 10 ) 

440. Hindu Law the same. —It is a sound principle and one from its 
very nature of general application that an estate cannot be made subject 
to a condition which is repugnant to any of its ordinary legal incidents, 
and there is nothing in the Hindu law which would permit of a departure 

(1) Indar v. Khushhi [1886], A.W.N. (6) Douden & Pook , Lid . v. Pook [19041, 

88. The ex-proprietary tenancy of such 1 K.B., 45 (50, 51) ; Mitchel v. Reynolds, 
land is also mandatorily secured by S. 1 P. Wms., 181. 

125 of the N.W.P., Land Revenue Act (7) Per Mahmud, J., in Mahram v. 
(XIX of 1873) ; Hanuman v. Kariman Ajudhia, 8 A. 452 (459) ; citing Anantha 

[1888], A. W. N., 185. v. Nagamuthu, 4 M. 200; Bradley v. 

(2) Tibbits v. Tibbits, 19 Ves., 656, Peixoto, T.L.C., 908; Amiruddaula v. 

Lord Eldon’s final decision in 1 Jac., 317. Nateri, 6 M.H.C.R., 356. 

(3) Dart’s V. & P. (6th Ed.), p. 22. (8) Bradley v. Peixoto, T.L.C., 908. 

(*) Venkalaramanna v. Brammanna , 4 (9) See post. 

M. H.C.R., 345. (10) Amiruddaula v. Nateri 6 M.H.C. F., 

(5) Chamaru v. Sona Koer, 14 C.L.J., 356, followed by Mahmud J., in Mahram 

303 (308, 309). v. Ajudhia, 8 A. 462 (469). 
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from that-principle.O) A Hindu testator made a will whereby he appointed 
his wife as his executor and heir, and provided that if a son be born to him, 
that son should be the owner of the residue, and if no son be born then 
his wife should be the owner, it was held that the wife acquired under the 
will an absolute estate in the property bequeathed to her, and which she 
could herself dispose of by will. The use of the term “ heir in the will 
was by itself sufficient to convey an absolute estate, which could not be 
qualified by subsequent declarations.^ So m a devise where the testatoi 
willed his thirteen houses to his four sons subject to the condition that 
none of the houses be disposed of either by division, assignment transfer 
or sale, without the written consent^) of each and every of his tour sons 
their heirs, assigns, or representatives, it was held that the cornli ton 
fettering the power of alienation was void.< 4 > A clause postponing paitit 
for twenty years was similarly relieved against. Bu \\ hh 
a dispute, regarding the property of a deceased relative, ^d t at .f 
either of the parties should want to execute a lease jointly m indn idua > 

•' it would be executed and delivered by mutual consultation of both the 
parties "and if “ the document be not signed and consented to by both 
parties! it shall be null and void," it was held that there wa.‘nothingin 
any statute law which rendered such a provision inopera ve neithei the 
last section nor section IS. nor any principle underlying them was appliic- 
able to it; it was not an unreasonable provision ; there was no^ absence of 
equity in the arrangement and effect should he gnei ‘ : ^ ' 

dedicated to religious purposes cannot be used for anj other pv P ^ 
Thus, a dedicated ghat, to which persons on the point ,°i de»th * ^ 
removed, and where certain ceremonies were gone 1 g , .. . -f t 

used for the purpose of landing goods/” In an «9 raha, at. ^ girt 
of a house in the village made to a Brahmin the ^nor had provided foi 
the donee’s continuous residence in the house; it was held that the gut 
took effect without the condition as to residence. 

inlire 

ing from the donee’s right are hdd null and jou,. in lieu of 

husband executed a sale-deed °J som * ^ remain in possession of it 

her dower with the condition that h 1 2 3 4 5 free to alienate 

during his own lifetime during f ^ e in avour of the defendant 

it. The husband then executed another sale 


(1) Ih.. 345; Anantha v. Naqamulhu 
4 M. 200, 44 B., 304; Nek Muhammad 
v. Mayaram, 32 I.C. (L), 005 ; Narasamma 
v. Milla Kesu, 25 M.L.J.. 037 ; 31 I.C., 
543. 

(2) Jairam v. Kessotrjee . 4 Bom. L.K., 

555. . 

(3) Venkatramanna v. Brammanna, 4 
M. H. C. R., 345 (348, 349). See also 

cases under S. 10. 

(4) Shaw v. Fold, 7 Cl). D., 0G9. 

(5) Mokond TmII v. Qanesh Churuler, 

1 C. 104 ; see also Kumara v. Kumara, 

2 B. L. R., (O. C.), 11 ; Ramdhone v. Anund 
Chunder, 2 Hyd., 97; Anund v. Fran 
Kritfo, 3 B. L. R. (O. C.). 14; Anath 


Nath v. Mackintosh, 8 B. L». R., 00; Sat - 
cZrie v. Gobind, 2 L. J. (N. S.) 50. 

(0) Kuldip v. Khelrain, 25 C. 809. 

(7) Jaggamoni v. Nilmoni, 9 C. 75. 

(8) Anantha v. Nagamu/hu, 4 M. 200 ; 
followed in Rukmini Bar v. Luxmi Bai, 

44 C. 304. T o 

(9) Renaud v. Tourangeaw, L. K., 2 

p C, 4 (10); Chamaru v. Sonar Koer, 
14 C L- •!., 303 (300) ; Numat-vn-nessa 
v. Golam, 22 C. W. N.. 512 ; 45 I. C.. 001 ; 
Fakir Johan v. Abdul Ghani, 45 I. C. 
(Oudh 307). 

(10) Lalijan v. Mahomed, 9 A. L. J. , 
798. 
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yvith possession, and the plaintiff who was the landlord having purchased 
it in execution of his rent decree against the wife, sued the defendant in 
ejectment who attacked the validity of the husband’s transfer in favour 
of his wife which, however, the Court upheld observing that though the 
restriction therein contained was possibly invalid, still it did not invalidate 
the entire transfer.There can be no doubt that if the sale was good 
then the restriction was clearly void. 

442. Negative Covenants. —The second paragraph is an equitable 

Provlto exposition of the doctrine of negative easements; such, 

for instance, as a right to the access of light, which 
prevents the owner of the servient tenement from building so as to obstruct 
it. Where there is a negative covenant expressed or implied, as, for 
instance, not to build so as to obstruct a view, or not to use a piece of 
land otherwise than as a garden, the court interferes unless its hand is 
stayed on the ground of greater inconvenience. The doctrine so considered 
is an exception to the rules against remoteness, which have long been 
established as regards easements and charities. This clause confers the 
same rights as is conferred by section 40, and the provision is enacted for 
the convenient enjoyment of adjacent properties. Thus it has been held 
that a covenant between vendor and purchaser on the sale of land, that 
the purchaser and his assigns shall use or abstain from using the land in 
a particular way, will be enforced in equity against all subsequent pur¬ 
chasers with notice independently of the question, whether it be one which 
runs with the land so as to he binding upon subsequent purchasers at law (2) 
So where the owner of a plot of land sold a part of it. to another and 
covenanted that the land “ should never be hereafter sold, but let for the 
common benefit of both parties and their successors,” it was held that the 
agreement to keep the land open was binding between the parties and their 
representatives, and that therefore the person who might hold the vendee’s 

land had the right to enforce the obligation against the person who might 
hold flic vendor s land.< 3 > 

443. In a leading case on the subject, Jessel, M. R., laid down the 

doctrine as follows: \\ here there is a negative covenant expressed or 

implied, as, for instance, not to build so as to obstruct a view or not to 
use a piece of land otherwise than as a garden, the court interferes on 
( me or other of the above grounds. ”«> “This is an equitable doctrine, 
establishing an exception to the rules of common law, which did not treat 
such a covenant as running with the land ; and it does not matter whether 
it proceeds on analogy to a covenant running with the land, or on analogy 
to an easement. The purchaser took the estate subject to the equitable 
burden with the qualification that if he acquired the legal estate for value 
without notice he was freed from the burden. This qualification, how¬ 
ever did not affect the nature of the burden; the notice was required 
merely to avoid the effect of the legal estate, and did not create the right; 
and if the purchaser took only an equitable estate he took subject to th° 
burden, whether he had notice or not.” It is here distinctlv laid down — 
and it is conceived with perfect accuracy,—that the question of notice to 


68ft 1 J M ° V,a Bvr v * A i ahnf ' 13 Tncl. Car. 
(2) Talk v. Moray, 2 Pl.il!.. 774. 


(3) Mr Lean v. McKay, L. R., 5 P. C., 
327. 

(4) London <0 S. W. Ry. Co. v. Gomm . 
20 Cl). r>.. 562 (58.3). 
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the purchaser has nothing whatever to do with the question whether the 
covenant binds him, except in so far as the absence of notice may enable 
him to raise the plea of purchase for valuable consideration without 
notice.0) The value of these covenants is not affected by the rule against 
perpetuities.* 1 2 > Where, however, a restriction on alienation and a coven¬ 
ant for mutual enjoyment are separable, effect may be given to the latter 
holding the former to be invalid.* 3 * It is not necessary that the benefit 
to the property should be expressly stated in the deed of transfer, for the 
court will enforce the equity if the object and intention of the parties in 
making the covenant can be otherwise gathered.< 4 > A covenant to repair 
is not restrictive and could not be enforced against the land. Thus, where 
land has been granted in fee tin consideration of a rent-charge and a 
covenant to build and repair buildings, the assignee of the grantee of the 
land is not liable, either at law or in equity, on the ground of notice to the 
assignee of the grantee of the rent-charge on the covenant to 
repair. “ I think,” said Cotton, L.J.. ” that a mere covenant 

that land shall be improved does not run with the land within 
the rule in Spencer’s case* 5 ) so as to give the plaintiff a right 

to sue at law or in equity. ”* 6 > Only restrictive covenants have been 

invariably enforced. So Lord Cottenham observed : * 7) 8 ” If an equity is 

attached to property by the owner no one purchasing with notice of that 
equity can stand in a "different situation from the party from whom he 
purchased. This lays down the real principle that an equity attaches to 
the land. . . . The" covenant to repair can only be enforced by making 
the owner put his hand into his pocket, and there is nothing which would 
justify ns in going that length. ”<«> On the same principle* 9 * a covenant 

not to use a house as a beer-shop was enforced against a purchaser s 

tenant from year to year. 


444. Relief Discretionary_ Where the owner of land granted leases on 

condition that the lessees were not to erect a hotel without the consent of 
himself, his heirs, or assigns, the restriction being required in consequence 
of the lessor having covenanted with another lessee not to let any land 
or house for that purpose, the covenant was enforced, as against, a purchaser 
of the leasehold.< 10 > But where the owner of the waterworks sold a piece 
of land with a well thereon to the purchaser who covenanted for himself, 
his heirs and assigns, not to sell the water from the well to the injury 
of the proprietor of the waterworks, his heirs, executors, administrators,and 
assigns,* 11 ) Lord Eldon refused a prayer for injunction on the ground that 


(1) Dart. V. & P. (Oth Ed.), pp. 803. 
864. 

(2) London <Sc S. W. By. Co. v. Gotnm. 
20 Ch. D., 562. 

(3) McLean v. McKay, L. R., 5 P. C. 
327 ; following Tulk v. Moxuy , 2 Pliill.. 
774 ; Mann v. Stephens, 15 Sim., 377 : 
Patching v. Dubbins, Kay, 1. 

(4) Mann v. Stephens, 15 Sim., 377 : 

Patching v. Dubbins, Kay, 1, explainer! 
in McLean v. McKay, L. R., 5 P. C., 327 
(335). 

(6) 1 8m. L. C. (8th Ed.), 89. 

(6) Haywood v. Brunswick Building So¬ 
ciety, 8 Q. B. D., 403 (408). 

(7) Txdk v. Moxay, 2 Phill., 774. 

(8) Per Cotton, L. J., in Haywood v. 


Brunswick Building Society, 8 Q. B. D., 
403 (409). See also Wilson v. Hart, 1 
403 ; Cox v. Bishop. 20 L. J. (Ch.), 

389. 

(91 Wilson v. Hurt. 1 Oh., 403 ; Cooke 
v. Chib-off. 3 Oh. D.. 094, was over ruled 
i, v flip judgment 'in the case ; Haywood 
v. Brunswick Building Society, 8 Q. B. 
1).. 403 (408). (In Cooke v. Chilcott. 
vendee hod agreed to construct a pump 
and reservoir on the land, and an injunc¬ 
tion was granted restraining him from 
allotting the work to remain unperformed). 

(10) -Jay v. Richardson, 31 L. J. N. S., 
398. 

(11) Collins v. Plumb, 10 Vee., 454 (460, 
40D. 
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the covenant being infused with words against selling water to the injury 
of the proprietor, the question was one of fact which would have to be 
determined each time the covenant was broken, and that an injunction 
could not therefore be enforced: “ Many cases may be supposed in wh'ch 
the water might be sold without any injury to them; and it is accordingly 
contended, that the injunction which is the object, ought to go, not to 
prevent their selling water to the inhabitants of Gasport and Portsmouth, 
or the -Navy, but to prevent their doing so to the injury of the plaintiff’s 
waterworks. Observe the situation of the defendant, upon every applica- 
tmn to commit for breach of the injunction, the only mode of giving effect 

*°u m ( * ecree - a trial must in each instance be directed, to ascertain 

whether that act, which might be done without injury to the plaintiffs, 
has been done without injury.’’(D But repeated violation of an established 
right cannot in ordinary cases be adequately met by damages, and in such 
a case, howsoever inconvenient, the Court will grant an injunction.(2) 
Similarly, where the vendee of several plots charged with covenants, sells 
them to different persons, it is seldom that the covenants can be enforced 
otherwise than by an action for damages. But where this course would 
lead to positive injustice the restriction would then be specifically 
enforced.< 3 > The grant of an injunction to restrain a person from doing a 
particular thing is an act dependent on the discretion of the Court, and 
in exercising that discretion the court of equity will consider, among other 
things, whether the doing of the thing sought to be restrained must pro¬ 
duce an injury to the party seeking the injunction; whether that injury 

can be remedied or atoned for, and, if capable of being atoned for by 
damages, whether those damages must be sought in successive suits, or 
could be obtained once for all. One circumstance in such cases which 
always weighs with Courts is, whether the benefit conferred on one party 
would counterbalance the inconvenience and injury occasioned by the 
enforcement of the covenant. And if the injury complained of can be 
adequately atoned for by the payment of damages, the Courts as a rule 
do not decree specific performance/ 4 ) Thus, where in a long lease for 
999 years the lessee covenanted that he, his executors, etc., wall, “ during 
the term hereby granted, shall preserve the said demised premises in good 
and sufficient order, repair, and condition,” and where the premises hitherto 
used as corn-stores, and latterly as artillery barracks for married soldiers, 
having fallen into disrepair, the lessee w^as Jiroceeding to rebuild them with 
a view' to convert them into dwelling-houses, on a suit for injunction 
against the lessee, the Court held that this was not the case of enforcing 
a negative covenant, wdiere the words of contract w^ere clear and indispiit- 

was meliorating w’aste, and that, under the 
circumstances, the Court below had, in the due exercise of its discretion 
in such matters, properly refused to interfere by injunction.”(5) 


445._ Indeed, as remarked by the Pnvy Council in exercising the dis¬ 
cretion given to the Court m these matters, it should exercise it in deciding 
a case on its merits, wathout regarding strictly the precise terms of the 


(1) Stevenson v. Lambard, 2 East, 575 ; 
Curtis v. Spitty, 1 Bing, N. C. 756 ; West 
London Ry. Co. v. L. and N. W. Ry. Co., 
11 C. B., 354 ; Badeley v. Bigurs, 4 E. & 
B., 71. 

(2) Apaji v. Apa, 20 B. 735. 


(3) Per Lord Cairns, L. C., in Doherty 
v. Allman. L. R., 3 App. Cas., 709 (720). 

(- 1 2 ) Per Lord Cairns. L. C., in Doherty 
v. Allman, L. R., 3 App. Cas.. 709 (720). 

(5) Doherty v. Allman, L. R„ 3 App. 
C'as., 709. 
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pleadings.(O Hence, where the circumstances 
that it is unjust and unreasonable to enforce 
•enforced. C 1 2 3 > 


have so changed by time 
a covenant it will not be 


12 . Where property is transferred subject to a condi¬ 
tion or limitation making any interest there¬ 
in reserved or given to or for the benefit of 
any person, to cease on his becoming insol¬ 
vent or endeavouring to transfer or dispose 

of the same, such condition or limitation is 
void. 

. Nothing in this section applies to a condition in a lease 
for the benefit of tho lessor or those claiming under him. 

SYNOPSIS. 


Condition mak¬ 
ing interest deter¬ 
minable on insol¬ 
vency or attempted 
alienation. 


U6. 

ur 

448. 

449. 

450. 


Analogous Law. 
English and Indian 
rule compared . 
Principle. 

Meaning of word*. 
Transfer Revocable 
on Bankruptcy. 


iol. 




A5S. 


Paragraphs. 

Restriction valid in 
qualified transfer. 
Proviso in a Lease 
when valid. 

Proviso in a Lease 
when void. 


joo. I nte rest d*’ / e / m i n - 

able on attrmpte d 
alie nation. 

\oti. Who may n'-*ittci. 

458. Section confined to 
voluntary alie nation. 

459. Hindu Law other¬ 
wise. 


* -Analogous Law. —This section enunciates what is an exception to 
rule enacted in sections 31 and 32 which provide that an 
+ . s , ma y be created with the condition superadded that it shall cease 

* s , on happening of an uncertain event. In this respect the 
indAo? fr om the English rule which sanctions such grants and 

cl, which is a common forfeiture clause in English conveyances.O) But 
!? I an cannot settle property on himself determinable on bankruptcy. A 
... 80 naade is void, it being fraudulent for a man so to deal 

1 his property as to disappoint the just claims of his creditors.( 4 > A 

Tr l R a ^ VleW Was t a ^ en * n a case decided on the original side of the Bombay 
Th° Ur ^’ w ^ich this distinction was overlooked.( 5 > 

lhe law is, however, otherwise under the Indian Succession Act< 6 > 
w ere, if “ an estate is bequeathed to A, until he shall take advantage of 
.. ® f Qr the relief of insolvent debtors, and after that event to B, B’s 

interest in the bequest is declared to be contingent until A takes advan¬ 
tage of such a law.”( 6 > 


447. “ A settlement,” said North, J., " by a man of his own property 

■English and Indi u P on himself for life, with a clause forfeiting his interest 
rule compared *** m the event of alienation, or attempted alienation, has 

never, so far as I know, been defeated in favour of a 


(1) Per Sir Montague E. Smith in 
McLean v. McKay, L. R., 5 P. C 327. 
(337). 

(2) The Duke of Bedford v. The Trustees 
ff the British Museum, 2 My. & K., 552 ; 
Bailey v. Stephens, 12 C. B. (N. S.). 91 : 
Olay tan, v. Corby , 5 Q. B. t 415 ; Doherty 
v. AUman, 3 App. Cas. 709 (732). 

(3) Brandon v. Robinson, 18 Ves., 429 ; 

Hatton v. May, 3 Ch. D., 148 (152) ; In 

™ Machu, 21 Ch. D., 838 ; In re Bedsons. 

Trusts, 28 Ch. D., 523 ; Metcalfe v. Met¬ 


calfe, 43 Ch. D., 633 O. A. [189]), 1 Ch., 
1. Distinguishing White v. Chitty, L. 
R., Eq., 372 ; Lloyd v. Lloyd, L. R., 2 
Eq., 722. 

(4) 76.. Ulus. (g). 

(fi) Horrnusji v. Dadabhoy, 20 B. 310. 
(The case was decided on 30th September, 
1895, after the Act had been extended 
to the Bombay Presidency on 1st January 
1893 ) * 

(6) Act X of 1865, S. 107, Ulus, (g). 
Act XXXIX of 1925; S. 120. ill. (vii). 
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particular alienee; it lias only been defeated in favour of the settler s creditors 
generally on the ground that it would be a fraud on the bankrupt law. v* 
It would’thus appear that, although the same result is attained in English 
law the English rule is considerably narrower than that enacted in the 
section which renders the condition as ab initio void. In England much 
depends upon the intention of the settler at the time of the alienation. 
If it can be reasonably inferred that the settlement was made with a view 
t () future bankruptcy, it is void, but not otherwise.< 1 2 3 > In India apart from 
intention the same result ensues. And apart from the insolvency of the 
transferee a condition in a grant terminable on the grantee “ endeavouring 
to transfer or dispose of the same ” is also repugnent to the nature of the 
interest created rendering the condition ineffectual and as non-existent. 
An interest created for the benefit of the person, as through the interven¬ 
tion of a trustee, is equally within the rule. 

448. Principle. —This section lays down an exception to the general 
principle enunciated in section 31, which enacts in favour of a transfer 
“ with the condition superadded that it shall cease to exist in case a speci¬ 
fied uncertain event shall happen.” It is manifestly unjust that the trans¬ 
feree should enjoy and possess all the indicia of absolute dominion over 
property, and yet be deprived of the right of alienation incidental to such 
ownership; and it is equally unjust that creditors, who may have made 
advances on the strength of the property, should be deprived of its security 
on account of a clause in the transfer, which none but the transferor and 
transferee may know anything about. Under this section, if the transfer 
is subject to such a covenant, it will be ignored and the property will pass 
to the assignee in insolvency or the transferee in case of voluntary assign¬ 
ment. 


449. Meaning of Words:—” Interest .... reserved or given to, or 
for the benefit of any person:" " means whether the interest is conveyed 
directly to. or in trust for any person; ” To cease on his becoming insol¬ 
vent:" A person is insolvent who has ceased to pay his debts in the usual 
course of business, or who is incapable of paying them.”U> And insolvency 
is the estate of one who has not property sufficient for the full payment of 
his debts. In English law, an insolvent as distinguished from a bankrupt, 
was an insolvent, who was not a trader; for originally only a trader could 
be made bankrupt, in the sense of obtaining an absolute discharge from “ 1S 
debts, while the future estate of an insolvent remained liable for his debts 
even after his discharge. No such distinction is to be found in the Indian 
law which has sanctioned the same designation to both classes of persons. 
” Or endeavouring to transfer." Mere opening of negotiations is not an 
endeavour. W 


450. Transfer revocable on. Bankruptcy. —It has been before mentioned 
that a conditional grant defeasible on the bankruptcy of the transferee l 
valid in England. But in practice this statement would have. ™ 

differentlv stated. Both in England< 5 > as well as in tins cou ntry 


(1) Detmold v. Detmold, 40 Ch. T>., 
385 (587). See also Brooke v. Pearson. 
27 Beav., 181 ; Knight v. Browne, 0 W. 
R. (Eng.). 515 ; Wilson v. Greenwood, 1 
Swanst, 471, 481 Higginbotham v. Holme. 
19 Ves., 88. 

(2) Higginbotham v. Holme, 19 Ves. 88. 

(3) S. 96, Indian Contract Act. (IX of 


72). See also S. 6, Provincial Insol- 

ncy Act V of 1920. 

(4) Graham v. Lee, 22 Beav. 38 , 
nes v. Wyse, 2 Keen 285. 

(5) § 337, ante. . . 

(6) S. 107 (g). Indian Succession Act 
of 1865), Act XXXIX of 1925 S. 120 ; 

. (ini). 
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‘^r^T 84 T “ PL ' rS011 dL ' £easible «“ becoming in.oivem is 
rut makinV the 7'tr B,po ! action declare absolute 

tZ t ri 't t EngliSl ? d ° n0t >nu-obate lueh a c.aZLn 

transfer h£ t , ' egard f 1 '' , as , u ia determining the validity of a 

hv .i n nn e, ,r‘ I ,ro I ,ert >: belongme to the beneficiary has been settled 

UDOn is P b , , ’T ° n CO '. 1<llt,OU that his ‘“‘urest therein is to terminate 
the e!tl ban . kru P*°y ? r , voluntary or involuntary alienation, law regards 
the settlement as fraudulent and as such void against his assignee.CD An,l 

Ws sons' T P ' C, ,° n "“ Uld t atach tu “ transfer made by a mat, in favour of 
and ?! 1 o 0 ."l ,er f the fa,ht ‘ r bequeathed to his son a leasehold estate 
Ten of rl 6d * ° ' entire| y f,w bom any claim, charge, demand, or 

in“undT7h- S rfh redlt °?’ or , aav . or either of them, or of any person claim- 

bank!?,of h 6 !? n) '. e ! the . r l “ ,a "' or iu equity,” and the son became 

"I 1 s °° n offer the father s death, it was held that the assignees were 
entitled to the estate.< 2 > The provisions of the Bankruptcy Act in England 
lurther render transfers invalid which are calculated to, and have the effect 

or,’ < r e j t } tlng l tlie claims of the creditors/ 3 ) and the same rule is now 
enacted by the Indian Insolvency Acts/ 4 ) A provision in a deed of part- 
ersnip, that in the event of the bankruptcy or in insolvency of a partner, 
is share in mining lease, forming part of the partnership* property shall 
go over to his co-partners, is void, as being in fraud of the bankruptcy 
aws. bimilarly, a provision in articles of partnership, that on bankruptcy 
. , a ^is s ^ ar . e shall he taken .by the solvent partners, at a sum 

va h>ation and payable by instalments in course of years is 

n°r' 11 But where P ro P ert y has been settled on trust out of an annuity 
payable to a person on his own receipt, it would cease on bankruptcy of the 
annuitant.(7) A similar view has been taken in other cases decided with 
reference to the provisions of the Bankruptcy laws. Thus, in 185 H, ;1 man. 

J' 10 was n °t then engaged in trade, and who owed no debts, made a volun¬ 
tary settlement of a sum of 11,000. The trusts of the deed were a life- 
estate to himself determinable oil bankruptcy, then a life-estate to bis 
wife for her separate use, then trusts for the children of the marriage, 
and an ultimate remainder to the settler. In 1873, he. for the first time, 
engaged in trade. Tn 1875 he was adjudicated a bankrupt. The trustee 
in the bankruptcy having applied to the Court for an order declaring the 
settlement void as against the creditors, the Court declared the settlement- 
deed void. Bacon, C. J., observing. “ that- the settlement was plainly 
fraudulent, for the law says, that it is fraudulent for a man so to deal with 
his property as to disappoint the just claims of his creditors. ”( 8 > A post 
nuptial settlement made by the husband of property to which he was on- 
titled jure mariti , containing a clause to the effect that his beneficial in¬ 
terest should continue only until he should become a bankrupt, or assign 
nr attempt, or affect to assign, is not bv reason of the claim //>.<?o faefo 
fraudulent. On the other hand, such a settlement is prinia facie good, in 


(1) Foley v. Burnell, 1 Br. C. C. [274, 
xp ained by Lord Eldon in Brandon v. 

Ves., 429 (434). 

!o ” arve y v> -Pefwer, 15 Jur. 982. 

J See Comm, on S. 53. post. 

19 -.i-v’ 1 ’ Presidency towns see 11 & 

p . C- 21. For the rest see S. 54. 
J??"™ 1 . InBO,v ency Act (V of 1920). 
l<>) Whdmore v. Mason, 31 L. J. Oh. 


433. 

(fi) Wilxon v. Greenwood, 1 Swans, 471. 
(7) Dommelt v. Bedford, 3 Ves., 149 
But otherwise for his personal support. 
Graves v. Dolphin, 5 L. J. Ch., 4G . c f 

Rex. v. Robinson, Wiphtw., 38G ; Godden 
v. Crowhvrst, 11 L. ,T. (N. S.), Ch. 146 

r ln? ea l SOn ’r> Ex Parte Stephens, 
3 Ch. D., 307, at p. 810. 
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the absence of proof of his indebtedness at the time, and if it is made upon 
such consideration as would prevail against creditors.^) So also where a. 
marriage settlement of the settler’s own property was made on trust to 
pay the income to himself “ during his life, or till he shall become bankrupt, 
or shall assign, charge, or incumber the said income, or shall do or suffer- 
somethincr whereby the same, or some part thereof, would throw his act, 
default or by operation or process of law, if belonging absolutely to him, 
become vested in or payable to some other person or persons;” and from 
•md after the determination of the trust in favour of the settler, upon trust 
to nav the income to his wife during her life, it was held that the limita¬ 
tion over to the wife was valid in the event of an involuntary alienation 
by process of law of the income in favour of a judgment creditor of the- 
husband < 1 2 > So where a testator devised an estate in favour of his 
daughter voidable in case of her bankruptcy, it was held that the daughter 
was° entitled to an absolute estate, and that the condition was void for 

repugnancy. < 3 4 5 > 


451 Restriction Valid in Qualified Transfer. —But where the transfer 
is not absolute, a proviso that a gift shall cease on the happening of a 
particular event is clearly effectual.^ Thus an annuity may be> given with 
!, restriction against its alienation.(5) And it has been held that a man 
m-.v so settle his property as to give the trustees a discretion to divide it 
betWeen himself and his wife and children, with absolute power of selec¬ 
tion and to exercise this power even after his bankruptcy.< 6 > 


452. Proviso in a Lease when Valid. —The rule here enacted specifies- 
two conditions subject to which no transfer can be made, and which being 
illegal and void are ignored if they are found in any transfer. But the 
case of a lease is excepted, and the effect of which is that in a contract of 
lease the lessor may validly stipulate with the lessee, that the interest 
carved out by him in favour of the lessee is determinable upon (a) the 
lessee’s insolvency; and ( b ) upon his endeavouring to transfer or dispose 
of it—which, in other words, means that the tenancy is personal and liable 
to forfeiture upon an attempt being made to alienate it. These conditions 
may lie reserved by the lessor not only for himself but also ” those claim¬ 
ing under him,” i.e., his heirs, legal representativs and assigns. Where 
the lease contains such a covenant, it must be for the benefit of the lessor, 
that is to say, it must on breach of the condition reserve to the lessor a 
right of re-entry otherwise the condition being subject to the general pro¬ 
hibition will not be enforced. Thus, where the lessee stipulated that he 
would not transfer the land leased to him in any way to .any person 
adding—“ If I do so, it (i.e., the transfer) shall become void,” it was held 
that the restriction, not being for the benefit of the lessor, since it did 
not give the lessors a right of re-entry in case of a breach of covenan 
against alienation, was void under section 10 of the Act.(^ Again, a 


(1) In re Holland; Olegg v. Holland 
[1902] 2 Ch., 3(50 ; overruling In re Pearson . 
3 Ch. D.. 307. 

(2) Detmold v. Delmold, 40 Ch. D 
585 ; Bransdon v. Robinson, 18 Ves.. 429 

(3) In re Machu, 21 Ch. D. 838. 

(4) Hatton v. May , 3 Ch., D. 148 (165) 
Power v. Hague, L. R., 8 Eq., 262. 

(5) Lloyd v. Branton, 3 Mer., 108 (117) 


Shee v. Hale, 13 Ves., 404; Power v. 
Hague, L. R.. 8 Eq., 262 ; contra, however, 
in Day v. Day, 1 Drew, 569 ; 22 L. J. 
(Ch.), 878 ; Woodmeston v. Walker, i 

Russ. & My., 197, 204. 

(6) Holmes v. Penny, 3 R. & °0. 

(7) Nilmadhab v. Naratiam, 17 C. 826 t 
Sonet Kooer v. Himma, 1 C. 391, P. C. 
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covenant against alienation would not cover the case of an alienation by an 
act of law and not that of the lessee, e.g., in execution of a decree.( n 

453. Proviso in a Lease when Void —The proviso in favour of the 
lessor or his representatives is in accordance with the established Engddi rule 
v ich regards a covenant for re-entry on bankruptcy of the lessee as perfectlv 
egi imate. The landlord having the jus disponeudi is entitled to annex 
unatever conditions he pleases to his grant, provided they are not illegal 
or unreasonable. And as Ashhurst, J., said: “ It is reasonable that a land¬ 
lord should exercise his judgment with respect to the person t<> whom I.e 
trusts the management of his estate; a covenant therefore not to assign 
is legal; covenants to that effect are frequently inserted in leases, eject¬ 
ments are every day brought on a breach of such covenant, the landlord 
may very well provide that the tenant shall not make him liable to any 
• voluntai 7 assignment or by any act which obliges him to relin¬ 

quish the possession. If it be reasonable for him to restrain the tenant 
from assigning, it is equally reasonable for him to guard against such an 
event as the present, because the consequence of the bankruptcy is an 
assignment of the property into other hands. Perhaps it may be necessary 
for the landlord to guard against- this latter event, as there is greater danger 
to be apprehended by him in this than in the former case. Persons who 
are put into possession under a commission are still less likely to take 
proper care of the land than a private assignee of the first tenant. ”(3) A 
proviso for re-entry is therefore commonly inserted in all except building 
leases,( 4 > and it may be enforced, without notice, as soon as the lessee has 
presented his petition.( 5 ) But the right being a personal one against the 
essee or his representatives, would not avail against the assignee, if the 
lessee became bankrupt after assignment, for the bankruptcy contem¬ 
plated is the bankruptcy of him who has the term, and would not affect a 
stranger/ 6 ) In England no relief is given to the iessee himself against the 
forfeiture of the term thus occasioned,t 7 ) but the Court may protect the 
interest of a sub-lessee “ upon such conditions, as to execution of any deed 
or other document, payment of rent, costs, expenses, damages, compensa¬ 
tion, giving security or otherwise as the Court in the circumstances of each 
case shall think fit, but in no case shall any such under-lessee be entitled 
to require a lease to be granted to him for any longer term than he had 
under his original sub-lease.”( 8 > The same rule would, it is apprehended, 
hold good in this country/ 9 ) 


454. In a lease of a house for a term of years, there was a covenant 

by the lessee not to assign the premises without the 
ases 611 thB rIght consent in writing of the lessor, and a proviso for re-entry 
' if (inter alia) “ the lessee, his executors, administrators, 


0 C) Vyankatraya v. Shivrambhat, 7 B. 
^56 ; Tatnaya v. Timapa. 7 B. 261. 

. (~) Doe d. Hunter v. Galliera, 2 T. R-, 
] 33 ; 1 R. R,., 445. 

. (3) Doe d. Hunter v. Galliers, T. R., 
133 (137). 

(4) Hai-ms v. Burnett, 27 Beav., 600 
(Roto Case) ; Hodgkinson v. Crowe, L. 
R-» 19 Eq., 591 mining: lease in which 
condition not usual ; Hyde v. Warden, 
•I Ex. D., 72 (so in a farming lease). In 
England. it would appear that such a 
proviso is not usually inserted in leases 


except in those of certain descriptions of 
property. 

(5) In re Could, 13 Q. B. D„ 454 ; S. 

14, Conveyancing Act. 1881 f44 & 45 

Viet., c. 41). 

(6) Smith v. Oronow (18911 2 0- B., 
394. 

(7) S. 2 (6) (t). Conveyancing Act, 
1881 (44 & 45 Viet., c. 41). 

(8) S. 4, Conveyancing Act, 1892 (55 
& 56, Viet., c. 13). Highgate School v. 
Sewell, (1893), 2 Q. B., 254 (hut the Court 
cannot raise rent). 

(9) Of. S. 114. post. 
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or assigns should become bankrupt.’*- The lessee assigned the lease, with 
the consent of the lessor, and subsequently to such assignment became 
bankrupt. In a suit to enforce the covenant for re-entry, it was held that 
the proviso for re-entry referred only to the bankruptcy of the person, who 
for the time being was possessed of the lease, and that, consequently, no 
forfeiture had been incurred.O) In the case last cited, Wright, J., observed: 
-• 1 am of opinion that the proviso refers only to the bankruptcy of the 
person holding the estate, that is. the bankruptcy of the lessee, lhs executors 
or administrators, if there has been no assignment, or if there has been 
an assignment then the bankruptcy of the assign. After the assignment 
by the original lessee Duncan, no privity of estate continued between the 
lessor and lessee. The only liability under which Duncan remained towards 
his lessor, was his contractual liability under his express covenants. The 
only right of the lessor, which was endangered by the original lessee’s 
bankruptcy after the assignment had taken place, was his right to enforce 
against the original lessee that contractual liability; and the power of 
re-entry in aid of that right after assignment made, appears to me more 
than the subject-matter required, and more than ought to be understood 
in the absence of any words expressing an intention to apply that remedy 
for the protection of merely personal rights against a stranger to the term 
Suppose the original lessee assigned a part of the estate to one approved 
person and the residue to another on the plaintiff’s construction, the bank¬ 
ruptcy of one of the assigns would give the lessor the right of re-entry on 
both parts, of the estate. ”< 2 > The restriction against alienation must be 
sufficiently peremptory. The words “ you are to enjoy, you and your sons, 
grandsons, from generation to generation " do not of themselves have that 

effect. * 3) 


455 . Interest Determinable on Attempted Alienation. —The two 

conditions in favour of the lessee, when otherwise valid, would be given 
effect to only on the insolvency of the lessee, that is, as soon as he commits 
any of the acts of insolvency* 4 ) or “ endeavours to transfer or dispose of 
his leasehold. Prima facie these words refer only to a voluntary transfer 
or disposal by the lessee excluding a transfer by operation of law, as in 
execution of a decree obtained against the lessee.* 5 ) But if the latter is 
merely a contrivance resorted to by the lessee to circumvent his own 
covenant then the fact that the transfer was by act of law and not of the 
lessee would be probably regarded as immaterial. By Knglisli law, a 
clause in a lease is valid which gives a right of re-entry by the landlord 
in case the term be taken in execution* 6 7 ) and the same would appear to 
he the law of this countrv. 

It should be added, that a covenant against attempted alienation is 
not broken by the mere opening of negotiations with an intending 
purchaser, or inviting sin appraiser to value the estate.^) But the making 
of an offer in breach of the covenant though - it may not have been taken 
up would be a sufficient breach to let in the right of re-entry, since the 
lessee may endeavour to sell his term without finding any one willing to 

(5) Vyankatraya v. Shivrambhat, 7 B. 
256 ; Tamaya v. Tamaya, 7 B. 261. 

(6) Vyankatraya v. Shivrambhat, 7 B. 
256 (261). 

(7) Graham v. Lee, 23 Beav., 388; 
Jones v. Wyse. 2 Keen, 285. 


(1) Smith v. Gronow, 2 Q. B. D.. 304. 

(2) Smith v. Gronotv, 2 Q. B. D., 307. 

(3) Rajah Nursing v. Roy Koylusyiath, 
■0 M. I. A., 56 ; Vinayak v. Baba, 13 B. 
(376). 

(4) S. 6. In Provincial Insolvency Act 
<Act V of 1007). 
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r^rhe^rlr^!! r n,8 » ,,n r f - •* - 

forbade “ the lessee let lint it l! u" . e “ ,lo:,vu, ' r , Wh«v •* clause in a lease 
of judgment-debts ” ill ■ or attached end sold in satisfaction 

a passive attitude as to active T?\ r " e ' 1 thl ‘ ''‘ >r,ls l " ‘'Men,I as much to 

the nrooP^ J Ill V U assistance on the part of the lessee whilst 

lessee allowed the l^'T e °' Ug <>n ’ und il therefore held “ that if the 
to satisfv the j !°, be attached and sold bv not takina measures 

the e er a d nfc tf^" l ’" • b ™«ch. both alcording fo 

4 a« Vm I? 1 , of tho proviso in the lease. ”<» 

is not effects ? r 81t ‘° C,lf 1 orce n forfeiture on the bankruptcy of the lessee 
r * ffl3 :tedb y an annulment of the bankruptcv.W On forfeit, < f the 
tern the andlord would he entitled to emhlements.W a,„| r'mov.d.le 

form or when hhf ° ,1,g0 ‘ ng is ! >nl . v entitled to remove during the 

’ non his possession has ceased on expiration of the torm.< 4 > 

457. A lessee cannot avail himself of his own act or default to vacate 
Who may re-enter. a . lease - sincc haw permits no man to take advantage of 
k fu , , ! lls °"' n wrong.(5) The person legally entitled to re-enter 

either absohitTl ^ a *?'* n *' but a lessor " ho hos P«rteil with his reversion 
interest W hi 3 0r by V* ° f mortgage " ith Po*sc**ion.<6> or whose 
a forfeiture (7) me, « ed or Anguished cannot maintain ejectment for 

like tectiorfi^fi Con&n * d to Voluntary Alienation.-It has been held. that, 
parties (i) “ ThnI 1,S °? rc *? tes ? n ^ to ^rnmtor of Property bv act of 
indicates th ,t h group ,? f sectl ons is headed by a portion of the Act- which 
course it th % ** ct,ons relate to transfers by act of parties.W Of 

of n decree ?£» ’ '! propcr ^. ls ah ' en 1 ate d per mviium, e.g., in execution 
of coi, r L ree V • eStriCtlVe P rov,s,on of this section would not apply. But, 
even i n f 18 ahvays competent for the lessor to stipulate for a forfeiture 

speak1 I? CaS °’ and " lve r e Jt is s °. the right of re-entry would, strictly 
the ten 8, f° n T> aCCr J? e after tlie attachment and sale had been suffered by 
•itt,w,h" nn * , the lessor may intervene at an earlier stage to prevent 
credit!? a ?w ns , th ? attachment by itself can be of no use to the 
•inrl 1 \ the debtor being already by his lease prevented from alienating 
Hip i u° U f be ncccss ary, even if the attachment were allowed to forbid 
snl f b y a concurrent order, the attachment, which under these- 
circumstances would be futile, would not be permitted.0°> The stipulation 

mn/f e ' entl 7, be , ln g m derogation of the tenant's rights must be explicit and 
: nf '. pro y id e for re-entry for a breach of the covenant^ 1 ), for it cannot be 
vr<w*A - m a P r °hihition against alienation.( 12 > A prohibition generally 
meet against mortgage, gift, sale or otherwise, would not by itself include 
alienatio n by act of law, since the words “ or otherwise." could not 

256 ( 26 ^ 262 )^“ V ' Shivrambhat ' 7 B 
3»4 2 (398)* A V ' Or ° now ' H892], Q. B. D.. 
v Eyton ' 7 Bin g- 154 • Siloclr 

T er : 46 L ‘ T - 404 - 

£ n, V- ArU>n ’ L - R - 8 Eq., 626. 

fi W 4 *, V - Farr ’ 6 M - & S., 121. 

) Fend Matthew v. Smart, 12 East., 

8 ( ]\i Webb , V - Ru**eU, 3 T. R„ 393, see 
IQi t Eomm. thereon. 

m the matter of the West Hopetown 


Tea Co., Ld„ 12 A. 192 (197). 

(9) lb., per Edge. C. J.. at p. 1<)7. See 
also Vyankatraya v. Shivrambhat, 7 B. 
256 ; Tamayo v. Timapa, 7 B. 262 ; Sub- 
baraya v. Krishna, 6 M. 159 ; Xi/madhab 
v. Narattam, 17 C. 820. 

(10) Vyankatraya v. Shirrambhat, 7 B 
256, followed in Tamaya v. Timapa, ib. 

p. 262, 

(11) Doe d. Wilson v. Phillips, 2 Bing 

13 ; Doe. d. Darke v. Bowditeh, 8 Q. B. D.’ 
973. '* 

(12) Tamaya v. Timapa, 7 B. 2(i2. 
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g° beyond being confined to some act of the lessee ejusdein generis with 
those expressly mentioned.f 1 2 3 ) In the absence of such a proviso, the lessor 
would appear to have no remedy but to restrain the alienation by injunc¬ 
tion, and when this is impossible, as where the alienation has been 
completed, he has then no remedy but in damages. Even where there 
is a stipulation against- such an alienation, the lessor can only obtain 
damages for breach of the covenant.^) 


459. Hindu Law otherwise. —The general principle of this section does 
not apply to Hindus, for Hindu law regards a devise to a person unborn as 
invalid. There is, however, no rule that the first recipient must take all 
the interest possessed by the testator, for limited interests are common 
enough. But the rule is that if a Hindu donor wishes to confer an estate 
• of inheritance, it must be such as is known to the Hindu law, which an 
English estate tail is not. And the rule relating to the defeasance of a 
prior absolute interest by a subsequent event, is subject to two important 
conditions, first, that the event must happen, if at all,^ immediately on the 
close of a life in being at the time of the gift ;(*) and, secondly, that a 
•defeasance by way of gift over must be in favour of somebody in existence 
at the time of the gift.< 4 > In this view of the law, Hindu law does not 
favour a contingent remainder.< 5 > Now, since a disposition in favour of an 
unborn person cannot be created under Hindu law, the same result cannot 
be attained by means of trustees. For although trusts are permissible, 
still a man cannot be allowed to do by indirect means what is forbidden 
to be done directly, and hence, if beneficiary estates are created under 
the guise of an unnecessary trust of inheritance, the trust can only be 
sustained to the extent and for the purpose of giving effect to those bene¬ 
ficiary interests, which the law recognizes, and therefore, after the 
•determination of those interests, the beneficial interest in the residue of the 
property remains in the person who but- for the will, would lawfully have 
been entitled thereto.< 6 > The rule of Hindu law against the making of a 
gift either by act inter vivos or by will, in favour of a person not in existence 
at the time when the gift is made, or at the death of the testator, as the 
•case may be, extends equally to transfers for consideration. So a covenant 
which would not necessarily vest the future interest contemplated to result 
from the covenant, in a person in existence at the time of the covenant 
would be void for remoteness. 


(1) Tamayn v. Timapa, 7 B. 264; 
Subbaraya v. Krishna, 6 M. 159 (164); 
citing Davis v. Eyton, 7 Bing., 154 ; Wea- 
therall v. Geering, 12 Ves., 504 ; Doe v. 
Carter, 8 T. R., 57. 

(2) Tatnaya v. Timapa, 7 B. 262. 

(3) Soorjeemonoy v. Denobundhoo Mul- 
lick, 9 M. I. A., 123 ; affirmed in Kris- 
toromoni v. Norendro, 16 C. 383 (392), 
P. C.; Batnaswamy v. Chinnan, 24 M. 477 
(469). 

(4) Tagore v. Tagore , 9 B. L. R., 377, 
P. C., alirmed in Kristoromoni v. Noren¬ 
dro, 16 C. 388 (392), P. C. To the same 
effect Bhoobun v. Hurrish Chunder, 4 C. 
23, P. C. 

(5) Tagore v. Tagore, 9 B. L. R., 377 

(401), P. O. 

(6) Tagore v. Tagore, 9 B. L. R„ 377 
,(402), P. C. But trusts are not reprobated 


in Hindu law (i6. p. 401). A familiar 
example of an implied trust is a benami- 
purchase or a provision for charity or 
for other beneficent objects Gopeekrist 
v. Qnngapersad, 6 M. I. A., 53. Similarly 
Hindu law recognizes the exercise of 
“ powers ” over definite objects as distinct 
from the ownership in them e.g., power 
of management or to adopt in the case 
of a Hindu widow, which, as regards the 
property of her husband, is simply the 
power to appoint the person to succeed 
him in the event of his not having a son. 
Javerbai v. Kablibai, 15 B. 326; O. A., 
16 B. 492 (498). But such powers do 
not possess all the characteristics of the 
term as vised in English law, and in that 
sense the term as applied to Hindu wills 
is a misnomer. Bai Motivahu v. Bax 
Mamubai, 21 B. 709, P. C. 
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13. Where, on a transfer of property, an interest there- 
Transier for be- created for the benefit of a person not in 

poison. °* ^ born existen . ce at the da te of the transfer, subject 

to a prior interest created by the same trans- 
ttic interest created for the benefit of such person shall 
not take effect, unless it extends to the whole of the remain- 
mg interest of the transferor in the .property. 


460. Analogous Law. 

461. Principle. 


YNOPSIS. 

Paragraphs. 

462. Future Estates: f,65. Hindu Lau 

Vested and Contin¬ 
gent remainders. 


Illustration. 

JJSSSJW of which he is the owner to B. in trust for A and his intended' 

of the i y f ° r . their * 1Ves ’ and after the death of the ^rvivor, for the eldest son 

so rrL^ / ed *? a T ag t f0r Ilfe ’ and after his death for - 4 ’* second son - The interest 
extend 4 k V 1 ®, be " efi J t , of th e eldest son does not take effect, because it does not 
extend to the whole of A's remaining interest in the property. 


460. Analogous Law.— The principle of this section is the same as 
t section 113 of the Indian Succession Act/ 1 ) which applies equally to 
Hindus/ 2 ) It runs thus: — 


R Where a be qu es t is made to a person not in existence at the time of the 

'VlT , E e !' testator’s death, subject to a prior bequest contained in the will, the 

___ i axist_ later bequest shall be void unless it comprises the whole of the 
7 ~v. at testat °r’s remaining interest of the testator in the thing bequested 

aeain, subject to 
prior bequest. 


Illustrations. 

f re Pr °P ert y is bequeathed to A for his life, and after his death to his eldest son 
d th ’^ and a * ter tbe death of the latter to his eldest son. At the time of the testator’s 
i» .• * bas no son - Here the bequest to A’s eldest son is bequest to a person not 
'I existence at the testator’s death. It is not a bequest of the whole interest that 
emains to the testator. The bequest to A’s eldest son for his wife is void. 

{**') A fund is bequeathed to A for his life, and after his death to his daughters. A 
survives the testator. A has daughters, some of whom were not in existence at the 
testator’s death. The bequest to A’s daughters, comprises the whole interest that 
remains to the testator in the thing bequeathed. The bequest to A’s daughters is valid. 


. (***) A fund is bequeathed to A for his life, and after his death to his daughters, 
"h li u dlrec ^ on that, if any of them marries, under the age of eighteen, her portion 
snail be settled, so that it may belong to herself for life, and may be divisible among 
her children after her death. A has no daughters living at the time of the testator’s 
death, but has daughters born afterwards who survive him. Here the direction for a 
settlement has the effect, in the case of each daughter who marries under eighteen of 
substituting, for the absolute bequest to her, a bequest to her merely for her life; that 
is to say, a bequest to a person not in existence at the time of the testator’s death of 
something which is less than the whole interest that remains to the testator in the thirvr 
bequeathed. The direction to settle the fund is void. . g 


dO^P^c"” ' W,i V ’ K,d!Ma "- M C. 


(1) S. 100 Act X. of P. 284 1865; 8. 
113 Act XXXIX. of 1925. 
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lit-) A bequeaths a sum of money to B for life, and directs that, upon the death of 
B, the fund shall be settled upon his daughters, so that the portion of each daughter 
may belong to herself for life and may be divided among her children after her death. 
B has no daughters living at, the time of the testator’s death. In this case he only 
cequest to the daughters of B is contained in the direction to settle the fund, and this 
direction amounts to a bequest, to persons not yet born, of a life-interest in the fund, 
that ; s to say, of something which is less than the whole interest that remains to the 
testator in the thing bequeathed. The direction to settle the fund upon the daughters 
of B is void.” ‘ 

The rule laid down in this and the next section applies to moveable 
as well as immoveable property.O The principle here enunciated is in 
entire harmony with the English law, which recognizes the same rule.* 1 2 ) 
(§§ 356, 357). The Hindu rule was much narrower in that it prescribed the 
necessity of the donee being in existence at the time when the gift takes 
effect.< 3 > The restriction, has however, been now removed by an Act of the 
Legislature which removes all restrictions from Hindu dispositions outside 
the rules defined in this section and in sections 14 and 20.* 4 > 


481. Principle. —The principle underlying this section is not to be con¬ 
founded with that embodied in the following section.( 5 > The rule here laid 
down was expressed in the old legal language, that you could not limit a 
possibility upon a possibility now abolished by statute.'* 6 ) But what does 
that mean? It means that there might never be such a person as an 
unborn person who was to take for life. That was an obvious contingency. 
Besides there was another contingency. There might never be issue of 
that person. Therefore, there was a double contingency or a double 
possibility. Thus, in the illustration the transfer in favour of A’s eldest 
son is a contingency, for A might never have a son. And his bequest for 
his second son is equally a contingency, for his second son may not be 
bom at all, and if born may predecease his first son. A transfer of such a 
character is opposed to public policy since it is made in favour of remote 
possibilities—it may be to the prejudice of near relations. The rule is a 
yorv old one, and has originated out of the feudal system.* 7 ) This rule 
against remoteness was at one time supposed to have been abrogated or 
superseded by the rule against perpetuities, but it is by no means so, 
for the old rule against a possibility on a possibility, applicable to legal 
limitations of real estate, namely, that, although an estate may be limited 
to an unborn person for his life, yet a remainder cannot be limited to the 
children of that unborn person, as purchasers, is still existing, and has 
not been abrogated by the more modem rule against perpetuities, which 
prohibits property being tied up for a longer period than a life or lives in 
being and twenty-one years afterwards, with the addition of the period of 
an actually existing gestation—the two rules being independent and co¬ 
existing.* 8 ) 


(1) Cou-asji v. Rustoniji, 20 B. 511. 

(2) Hay v. Earl of Coventry, 3 T. R., 
S6; Brnndnell v. Elwes, 1 East., 452 ; 
Whitby v. Mitchell, 44 Oh. D., 85. 

(3) Rule 4 in the Tagore case —Tagore 
v. Tagore, 913, L. R., 377 (397), P. C. 
see Hindu Code (ended) Section 1892, 
pp. 831 833. SS. 2, 3. 

(4) Hindu Dispositions of Property 

Act (XV of 1916) which will be found 

fully annotated in the Author’s Hindu 


Code (ended) SS. 186, 187, Sections 1891- 
1898 pp. 831 836.. 

(5) In re Frost ; Frost v. Frost, 53 Ch. 
D.. 246 (251, 252). 

(6) S. 18 Law of Property Act 19-Z, 
(12 and 13 Geo. 5 C. 16). The Act came 
into force on the 1st January, 1926. 

(7) Per Lopes, L. J.. in Whitby v. Mit¬ 
chell, 44 Ch. D., 65 (93). ^ 

(8) Whitby v. Mitchell, 44 Ch. D., 85 
(90). 
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This section read with sections 20 and 30 of the Act makes it clear 
hat if a condition subsequent is inoperative, the prior disposition is not 
affected thereby.(D Again, vested interest does not imply immediate 
enjoyment.( 2 ) This section does not apply to cases where a grant is nmdr 
to living persons successively and subject to other restrictions. 


462. Future Estates: Vested and Contingent Remainders. —The evolu¬ 
tion of the rule here laid down, out of the bewildering maze of real property 
law is the result of a series of logical deductions, a knowledge of which is 
as necessary to those who would appreciate the working of the rule as to 
those who may not be satisfied with the dry dogmas of the Indian Juris¬ 
prudence. For the intelligible appreciation of the full breadth of the 
principle, it is, however, now necessary to introduce into the discussion 
certain terms. Hitherto the discussion has been confined to grants with 
present possession, or to grants to commence in possession at a future 
time. The present section assumes a grant to commence in interest at 
a future time, or in other words, it relates to future estates of which 
there are two kinds; (i) a contingent remainder, and an executory 
interest. The former may be created by any mode of conveyance, but the 
latter can arise only by the instrumentality of a will, or under the 
Statute of Uses, and which therefore need not be here considered. The 
subject of contingent remainders has been dealt with in the Act, and 
should now be defined. If a grant is made to A for his life, and after his 
death to B for his life, and after his death to C for his life, 
and so on, the estates of B and C are intended to be as immediately 
and effectually vested as the estate of A, so that B would take on deter¬ 
mination of the estate of .4, and C would take on determination of the 
two prior estates. The future estates created in favour of B and C are 
then spoken of as vested remainders, and their characteristic is that they 
are always ready to come into possession the moment the prior estate is 
determined.< 5 > The gift is immediate, but its enjoyment, innv be postponed 
till determination of the prior estate. As contra-distinguished from such 
an estate the contingent remainder is not ready from its commencement 
to its end, to come into possession at any moment when the prior estate 
may happen to determined 4 ' As an example, suppose that a gift is made 
to A, a bachelor, for his life, and after the determination of that estate 
by forfeiture or otherwise in his lifetime, to B and his heirs during the 
lifetime of A, and after the decease of A to the eldest son of A and the 
heirs of his body. Here B’s estate is again a vested remainder, but the 
estate to A's eldest son is a contingent remainder, for while B's estate 

■ i ready to come into possession whenever A’s estate may happen to deter¬ 
mine, the estate tail to the eldest son of A is contingent, since A being 
a bachelor may never marry, or ma 3 r never have a son to take possession 
on determination of the estates of A and B. But should A marrv and 
have a son, the contingent estate would then immediately become vested, 
for then the estate is ready to come into possession on determination of 
the prior estate. 

463. The principal rule for the creation of a contingent remainder is 
that feudal possession must never be without an owner. Ancient law 
regarded livery of seisin or the change of possession as the only mode of 

Singh, 47 A., 496. 

(4) S. 20. 


(1) See S. 30, post. 

(2) S. 20. 

<31 S'lndo* Bihi v. Lai Itajendra Narain 
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transfer <D but for which there could be no valid transfer. Hence if the 

transfer* was unaccompanied by possession, it remained for ever with the 

grantor As a logical consequence of this view a feoffment to A to hold 

from °to-morrow would be absolutely void. “ For it is an ancient rule of 

the Common Law that no estate of freehold can be created to commence 

in future but it ought to take effect presently either in possession 01 

; l • because at Common Law no freehold in lands could pass 

ie *tlimit livery of seisin; which must operate either immediately, or not 

'V ‘ .(2 Accordingly in a feoffment to A for life, and after his decease 

/ . kvtoB the grant to B is void, for if otherwise, the feudal 

and one dayto , gr ^ ^ , w i t hout any owner. This is express- 

P d S in SS the language of law that every- remainder of freehold must have a 

ed ,• „i„f Estate of freehold to support it. And as a corollary to the rule 
particular , t v, at t£ie even t on which a remainder is to depend 

Lord Coke laid po 4ibility, and not a double possibility or a possibility 

mUSt ^nssiWMW which'the law will not tolerate.® Accordingly, it was 

? n ., a that I estate given to an unborn person for life cannot be 

r,A bv all estate to any child of such unborn person, and that if such 
followed by an estate to* tQ the child of the unborn person is 

vo d"(i) This rule was sometimes attributed to the general policy of the 
^ alains 11 " double possibilities. andi -netimes to the rule against 

perpetuities to be presently discussed (§§ 466—409). 

4R4 Apart from its historical association, the present section is a clear 
464. Apart ^ - tion o£ the ru i e which though of ancient origin, has 

Exception. j m d to fight its way on the one hand through the logo- 

machies of scholastic logic, and on the other through a long succession of 
controversies In England, the rule is, however, subject to a qualifica¬ 
tion^ favour of a gift by will which has been extended by the Act even 
to dispositions inter vivos In the case of a gift by will to the unborn person 
If tome living person for his life, and after the decease of such unborn 
cr«on to Jussons in tail, the courts of law have tried to meet the wishes 
of the testator as far as possible. And accordingly without making the whole 
disposition void, they disregard the invalid clause, justifying their 1 ° te J’ f ^ renc ® 
on the ground ihat the testator would have done the same if he had known 
the law”* 5 ) This view of the law having been, as remarked before, ex tended 

_ _ - - * ~ _ — 

(11 To preserve contingent remainders, 
it is necessary to have trustees appointed, 
in whom there is vested an estate >n re¬ 
mainder for the life of the tenant for life, 
to commence when the particular estate 
determines ; 2 Black, Comm., 171. 

(2) 2 Black. Comm , 166. 

(31 5 Rep., 94 ; 2 Black, Comm., 165. 

(4) 2 Rep., 519 ; 10 Rep., 506. The 
doctrine was said to be the outcome of 
the scholastic logic and was said to be 
based on the authority of logic —Poteniioe 
est duplex, remota et propinqua ; el potenlui 
remolissima et vana esl quoz n un <l u “™ 
venitin actum —'“ Possibility is of two 
kinds, remote and near; and that pos¬ 
sibility is most remote and vain which 
never comes into action.” The rule was 
continually declined in force and Lord 
St. Leonards said that it had been explod 
^d _ Cole v. Sewell, 6 Ir. Eq., R., 66; 


affirmed in Cole v. Sewell, 2 H. L. C., 
186 (226), considered on point as to re¬ 
moteness in Abbiss v. Burney, 17 Ch- •» 
217. In re Frost, 43 Ch. D., 246 ; Whitley 
v. Mitchell, 44 Ch. D., 85, as to survivor 
or survivors ” in In re I ’afwier s L, . 
ment Trusts, L. R., 19 Eq., 325 But 
while the reason has been abandoned 
the same rules have remained in force. 
It may be noted that contingent remam- 

ders were abolished by Stat. 1 & 8 1C _|* 

c. 76, S. 8, but where revived in the follow¬ 
ing year bv 8 & 9 Viet., c. 106, S. 1- 
(5) Hay v. Earl of Coventry, 3 1. 

86 ; Brudenell v. Elwes, 1 East., 452. * 

Whitley v. Mitchell, Cotton, L. J-, cl ® ar ‘y 
intimated as his opinion that the rule a 
to possibility on a possibility has in n 
way been superseded by the moremo e 
rule against perpetuities, 44 
85 (90). Even Lord St. Leonards said 
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by the Act even to dispositions inter vivos, it follows that the prior disposition 
is not affected by the failure of the ulterior disposition.* 1 ) Another exception 
of which the section takes no note, is founded in English law on the view 
it takes of leasehold property, which being classed as chattel, is out of 
reach of the rule, and future interest therein created, were therefore 
considered in the light of mere contracts by the ancient law, to be executed 
•either now or hereafter, as .the contracting parties should agree.* 2 ) As no 
such distinction is recognized by the Act, it would appear to follow that t he 
rule would equally hold good here in the case of all property whether free- 
hold or leasehold. 


The section again would not apply to successive interests limited 
time or otherwise and created in favour of several persons living itt 
time of the grant.* 3 ) 


bv 

% 

t he 


465. Hindu Law. —The principle of the remoteness defined in this 
section applies equally to Hindus. It is in fact one of the rules determined in 
the Tagore case.* 4 ) Two Hindu brothers, subject to Dayabhag Law, executed 
a deed by which they purported to provide for the permanent devolution of 
their respective properties in the direct male line, including adopted sons, with 
the condition that in case of failure of lineal male heirs in one branch, the 
properties belonging to that branch should go to the other, subject to the 
same rule, and only in the absence of male descendants in the direct line in 
either branch were the properties to go to female heirs or their descendants, 
throughout the deed there was no intention to make a gift to any person. 
The Privy Council held that the deed was void because it was an attempt 
to alter the mode of succession prescribed by Hindu law, and that there was 
no gift over at all since the devised estate was in every case defeasible in 
the event of his death without male issue. It 1 appened that as the facts 
turned out there was a gift over but that did not save the deed since “ the 
question is not whether the gift over was good in the event which happened 
•afterwards, but whether it was good in its creation.”* 5 ) A person cannot 
change the rule of succession under the colour of fictitious endowment.* 6 ) 


14. No transfer of property can operate to create an 

interest which is to take effect after the life- 
perpefuity. against time of one or more persons living at the date 

of such transfer and the minority of some 
person who shall be in existence at the expiration of that 
period, and to whom, if he attains full age, the interest 
created is to belong. 

o 


^ Monypenny v. Daring, 2 DeM. & G., 
145 (170), that the rule was too well set- 
/i *° k® broken in upon. 

(1) 1 Jarm, Wills (5th Ed.), 267 ; Hamp¬ 
ton v. Holman, 6 Ch. D., 183 ; cf. S. 30, 
post « 

(2) S. 30, post. 

(3) Raym., 151 ; 2 Black Comm. 165; 


Wills. P. P. (15th Ed.), 349. 350. 

(4) Tagore v. Tagore . 9 B. L. R., 377 

P. C. 

(5) Puma Sashi v. Kalidhan Ifni 
38 C. 603, P. C. 

(6) Sitaram v. Jadunath 1 Q , J. t 
204; 26 I. C. 72. 
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1,00. 

Analogous Law. 

473. 

1,67. 

Genesis of the Huh’. 


408. 

Applies to move¬ 
ables. 

4> 4- 

409. 

Applies to Hindus. 

477. 

1,71. 

Principle. 



SYNOPSIS. 

Paragraphs. 

English Law dis¬ 
tinguished. 

Distinction between 

13 and l!f. 

Hindu and Maho- 
medan Law. 


I,?8. Hindu Law. 

.',83 — 1,81,. Mahomedan 

Law. 

1,85. Covenants within 

the Buie. 

1,80. Contracts when 

subject to the rule. 


*±t)0 iillAU/gUUO ua w •- jl u nowiu v —-— —- 

illustrated as the corresponding section 114 of the Indian Succession Act,< > 
which is as follows:— 

•• 114 No bequest is valid whereby the vesting of the thing bequeathed may b* 

delayed beyond the lifetime of one or more persons, living at the 
Rule against testator’s decease, and the minority of some persons, who shall be 

perpetuity. in existence at the expiration of that period, and to whom, if he 

attains full age, the thing bequeathed is to belong. 

Illustrations. 

(») A fund is bequeathed to A for his life; and after his death to B his life; and 
-ifter B's death to such of the sons of B as shall first attain the age of 25. A and « 
survive the testator. Here the son of B who shall first attain the age of 25, may be a 
son born after tire death of the testator; such son may not attain 25 until more than ltt 
Years have elapsed from the death of the longer liver of A and B; and the vesting of 
the fund may thus be delayed beyond the lifetime of A and B, and the minority of the 
sons of B. The bequest after B's death is void. 


(ii) A fund is bequeathed to A for his life and after his death to B for his life, and 
after B's death to such of B’s sons as shall first attain the age of 25. B dies in the 
lifetime of the testator, leaving one or more sons. In this case the sons of B are persons 
livinc at the time of the testator’s decease, and the time when either of them will attain 
25 necessarily falls within his own lifetime. The bequest is valid. 

(Hi) A fund is bequeathed to A for his life, and after his death to B for his life, with 
a direction that after B’s death it shall be divided amongst such of B’s children as shall 
attain the age of 18; but that, if no child of B shall attain that age, the fund shall go¬ 
to C Here the time for the division of the fund must arrive at the latest at the 
expiration of 18 years from the death of B, a person living at the testator’s decease. All 
the bequests are valid. 

(ir )A fund is bequeathed to trustees for the benefit of the testator’s daughters with 
a direction that, if any of them marry under age, her share of the fund shall be settled 
so as to devolve after her death upon such of her children as shall attain the age of lft 
An) daughter of the testator to whom the direction applies must be in existence at hia 
decease, and any portion of the fund which may eventually be settled as directed must 
vest not later than 18 years from the death of the daughters whose share it was. All 
these provisions are valid.” 

467. The rule here set out is borrowed from the English law, where 
Genesis of ^ ^ as been recognized from very early times.< 1 2 > After 

Ru i e> ’ ~ property in future estates had begun to be recognized, and 

the limitation of estates in remainder to unborn children, as 
well as the creation of future estates by way of shifting use and executory 
devise began to be permitted, it was felt that unless some rules restraining 
the creation of such estates were devised, property may by a single transfer 
be tied up in perpetuity. “ In the case of future estates to arise by way 
of shifting use and executory devise, these due bounds were gradually 
settled by successive decisions. Such estates were allowed to take effect at 
first, within the compass of an existing life,( 3 > then within a reasonable time 
after.< 4 > This reasonable time after an existing life was next extended to 


(1) S. 101, Act X. of 1865 ; S. 
Act XXXIX of 1925. 

(2) 1 Rep., 84a, 88a, 1315. 
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(3) Howard v. Duke of Norfolk, 2 Swanst. 
454. 

(4) Marks v. Marks. 10 Madil., 419. 
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the Period of the minority of an infant actually entitled under the instrument 

by which the executory estate was conferred. 0> It was then^ he d that a v 

nurnher of exiting lives might be taken.® Finally it was seS tAat 71 

time allowed after the duration of existing lives should he a term of twenty. 

one >ears independently of the minority of any person, whether untitled or 

not, with the possible addition of the period of gestation hut only where 
the gestation actually existed.® •> 

In England, a grant infected with the vice of its possibly exceeding the 

w hin tL ' ' S !ll ’ solut " lv v ' ,ld - oven though the actual event happen 
wathm the prescribed period. Hut an exception is made if it was 

immediately preceded by, or be m defeasance of an estate tail, in which case 
not Effect*Its'validity. w' IUV ‘‘ ,U ' the C " ,Bi1 ' tl,e -'■'°'o-ss of the event does 


And even where the disposition is invalid as offending against the rule it 
cannot be ignored for the purpose of construction. Of course, the disposition 
itself would fail if it errs against the rule, but being a part of the grant it 
must be read as a part of the context for all purposes of construction "and as 
if no such ru e had been established.**> In India a disposition offending 
th ® ru,e ls . “lone cut out, the rest of the disposition being still held 
valid.t > Hence, if a testator directs accumulation of his estate for two 
separate periods, one of which is good, and the other offends against the rule 
the direction is good so far as the first period is concerned. Specific trusts 

of estates good in themselves are not invalidated bv a subsequent disposal 
ot the residue.< T > * * 


The last section deals with the rule as to ** a possibility upon a 

possibility "—a more ancient rule than the one against perpetuities to be 

presently discussed. The two rules are cognate, but otherwise quite 

distinct, neither having superseded nor abrogated the other.< 8 > Bein>, 

independent and co-existing rules they have been rightly so treated in the 
Act. 


The rule applies equally to legal contingent remainders as well as to 
equitable limitations.* 9 > 

468. In England the rule extends to personal property as well, for if 

Applies to move- ifc were ot,ienvise trl, * ts of indefinite duration might have 
tbles. engendered the same mischief which the rule is designed 

to guard against.* 10 ) The rule has been also extended hero 


^(1) Stephens v. Stephens, 1 DeG. & .T. t 

(2) Thelluson v. Woodford . 4 Ves.. 227: 
11 Ves.. 112. 

(3) Will’s R. P. (18th Ed.). 379. 380: 
|jtmg Cadell v. Palmer. 7 Bingh. (N. S.). 

(4) Lewi's on Perpetuity, 669 ; Morse 
v. Lorde Ormonde, 1 Russ.. 382 ; Eqerton 
v. Lord Broumlow, 4 H. L. C., 1 ; Cole v. 

2 H. L. C., 18 ; Heasman v. Pearse, 
^ 275, over-ruling Heasman 

/sfT*’ L * R *» 11 522 - 

T ) James, L. J., in Heasman v. Pearse, 
A’ R ;» ,1 Ch- 275 (283). The Law of 
rpetuities has been historically treated 


in notes to Cadell v. Palmer, W. Si T. 
L. C. (3rd Ed.). 470 et seq.; 1 Jarm. Wills 
(4th Ed.), 258; App. A, 3 Davidson; 
Pre. Con. (3rd Ed.), np. 336. 338: 6 L. 
Q. R.. 410, Gray, Rule against Perpe¬ 
tuities (Boston, 1886), 135; Lewis on 
Perpetuities. 408. 

(6) S. 30, pos*. 

(7) Ket'er Mohan v. Gunya, 4 C. W N 

671, note. ‘ ’* 

(8) But’er’s note to Fearne (10th Ed \ 

565?i. ' ‘ * 

(9 In re Ashford [19051, 1 Ch 53", 

(10) Cf. Will., r! p. 18th Ed ) 379 
380- Will. P. P. ,15th Ed.). S50: a”": 
mulations Act. 1892 (55 & 56 Viet., c 58). 
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equally to moveable property.u> But, of course, it can have no application 
to personal contracts, such as a contract for the sale of land which creat-es 
no right in rule.( 1 2 3 > A covenant therefore to do any act, as for example, to 
pay money, cannot be avoided by reason that the time of performance may 
not arise within the period allowed by the rule.t 4 ) It would, however be • 
otherwise, if the contract created an equitable interest in property.^ 5 6 ) As a 
contract for the sale of lands or for pre-emption does not create such an 
interest, it would not be void as opposed to the rule, although there may be 
cases in which it may be void for remoteness. 

469. The rule did not extend to Hindus before the enactment of the 

Hindu Disposition of Property Act.< 7 8 > (§§ 477—482). It 
does not as such apply to Mahomedans (§ 483), but it 
And to Hindus. exteuds to the Armenians^ and Parsis who are governed 

by the general principles of English law,* 9 * though in 
applying the English law regard must be had to what are its general equitab e 
provisions and what are rules which owe their origin to the peculian y o 
the feudal tenure.< 10 > 


Another exception is made in favour of a gift to charitable uses, a subject 
which will have to be separately dealt with elsewhere/ ^ 

A gift of a residue to a class, with the period of distribution postponed,, 
is valid. 

470. The following exceptions to the rule are categorised in the law of 
Property Act, 1922: — 

..Li. :* hereby declared that the rule of Law relating to 
As 98 ^ 1 the° r ,u[e enlOV p”'r g petume« doe'/ noT^pIy and shall not be deemed ever to Le 
as to perpetuities. applied— 


I ) T anv power to distrain on or to take possession of land or the income thereof 
° 10 piven dv way of indemnity against a rent, whether charged upon or payable 
in respect of any part of that land or not; or 
,.v T nv rentcharge created only as an indemnity against another rentcharge, 
although the indemnity rentcharge may only arise or become payable on 
breach of a condition or stipulation; or 

(;) To any power, whether exercisable on breach of a condition or stipulation or 
' no t to retain or withhold payment of any instalment of a rentcharge as an 
indemnity against another rentcharge; or 


(d) To any grant, exception, or reservation of any right of entry on, or user of, 
the surface of land or of any easements, rights, or privileges over or under 
land for the purpose of winning, working, inspecting, measuring, converting, 
manufacturing, carrying away, and disposing of mines and minerals;. 


(1) Cowasji v. Rustomji, 20 B. 511. 

(2) London & South Western Ry. Co. 
v Comm., 20 Ch. D., 562 ; Borlands v. 
Steel Bro. Co. [1901], 1 Ch., 279. 

ru South Eastern By. v. Associated 
Portland efcc. Ltd., (1910) 1 Ch., 12 (33); 
Charamudi v. Iiaghavul-, 39 M. 462 (469). 

( 4 ) Walsh v. Secretary of State for 

India, 10 H. L. C., 367. 

(5) London and South Western Railway 

v. Comm., 20 Ch. D., 592. _ 

(6) Ramaswamy v. Chinnati, 24 M. 

449 (457, 469). 

(7) XV of 1916. 

(8) Colfjan v. Administrator-General, 15 


M. 424. 

(9) LAmji v. Bapaji, 11 B. 441 (447); 
following Yapcheah v. Ong Cheng, L. 

6 P. C., 381 ; Fatma v. The Advocate- 
General, 6 B. 42 ; Fardunji v. Mithibai, 
22 B. 355 (368). 

(10) Mithibai v. Limji, 5 B. 506 ; C. A., 
6 B. 151 ; Fardunji v. Mithibai, 22 B. 
355. [The rule in Shelley’s case is, for 
example, inapplicable to Parsis. Cowasji 
v. Rxistomji, 5 B. 506.] 

(11) S. 17, post. 

(12) Maseyk v. Fergusson, 4 C. 304,. 
O. A., t*6„ 670. 
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LnT ft ?’ grub j i, ng U P> fellm S and carrying away timber and otlier trees, 
and the tops and lops thereof; executing repairs, alterations, or additions to 

^nt dj T ,ng an u’ ? r the buildin g 8 and erections thereon; or constructing, 

sewers wT”’ * " g ’ repairing, renewing, cleansing, and maintaining 

ers, wateicourses, cesspools, gutters, drains, waterpipes, gaspipes electric 
wires or cables or other like works. b P P ’ eieciric 

commencement e <pf°this^Ac^ S l ° instruments comin & int6 operation before or. after the 

a QX u SeC \T P~ vides that wherc » transfer is to take effect after 
period allowed by the rule the transfer shall take effect cu-pres, i.e. 

the postponement will be reduced to the period allowed. As this is a new 
rule it ts enacted to come into force from the 1st January 1920, when the 
Lat\ of Property Act, 1922, came into force.0) 

471. Principle —The rule against perpetuities is a comparatively 
modern development of the ancient rule of English law that one. of the 
inseparable incidents of property is the right of alienation by appropriate 
assurances. The rule is one of public policy.( 2 > “ The necessity of im- 
posmg some restraint on the power of postponing the acquisition of the 
absolute interest in, or dominion over property, will be obvious if we 
consider, for a moment, what would be the estate of a community in which 
a considerable proportion of the land and capital was locked up.' The free 
and active circulation of property, which is one of the springs as well as 
the consequences of commerce, would be obstructed; the improvement of 
land checked ; its acquisition rendered difficult; the capital of country with¬ 
drawn from trade; and the incentives to exertion in every branch of 
industry diminished. Indeed, such a state of things would be utterly 
inconsistent with national prosperity; and those restrictions which were 
intended by the donors to guard the objects of their boui^ against the 
effects of their own improvidence, or originated in more exceptional motives, 
would be baneful to all.”* 3 ) The rules against perpetuities, while*they are 
efficient for the purpose of preserving and guaranteeing the free circulation 
of property to the utmost reasonable extent, yet afford ample scope for 
that attention to personal and family exigencies, which it is neither the 
policy of the laws, nor the interest of society, entirely to overlook. ”( 4 > “A 
perpetuity is a limitation, tending to take the subject out of commerce, 
for a longer period than a life or lives in being, and twenty-one (in India 
eighteen)( 5 > years beyond, and' in the case of a posthumous child, a few 
months more allowing for the term of gestat'on. “ A perpetuity,” 

said Lord Guildford, is a thing odious in law, and destructive to the common 
wealth; it would put a stop to commerce,'and prevent the circulation of 

the riches of the kingdom'; and therefore is not to be countenanced in 
equity.” 


472. The rule of law as to remoteness—which allows absoluteiowner¬ 
ship to be suspended for a life or lives in being and twenty-one years after¬ 
wards, and treats a child cn ventre sa merp as a life in being—-is not 
infringed by the fact that when the instrument limiting the estates comes 
into operation (in_the case of a will the devisor’s death) the first life-tenant 

Wf (} In re Oliver's Settlement [19051 ] 

Ch.. 191 (19G). • " . *«, 

(5) S. 3, Indian Majority Act (IX of 
1875). The period of gestation is also 
included if gestation exist ; Cadell v 
Palmer. 7 Ringh. (N. S.) 202. 

(f>) Lewis on Perpetuity, Chap. 12 


«' ^° C * ®* Law of Property Act 1922. 

i ™ re Oliver's Settlement [1905], 

1 Ch., 191 (196). 

or!v 3 L Jarman on Wills (4th Ed.), pp. 

260, 251. 

(4) Lewis on Perpetuity, Introdn.; 
spencer v. Duke of Marlborough, 1 Eden. 
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is en ventre sa mere; but' on his subsequent birth alive the law applies to 
the doctrine of relation back and treats the child as having been born alive 
at the time when the instrument comes into operation, whether the applica¬ 
tion of the doctrine is for the benefit of the child, or immaterial to him, 
or to his actual disadvantage. 


473. The distinction between the rule embodied in s. 101 (now 

s. 114) of the Succession Act is in one point different to 
English law dis- t ke corre sponding English rule from which it must be 
tinguished. distinguished. The following case will illustrate the dis¬ 

tinction. A bequeaths his estate in trust for his daughter and after the 
death of his daughter for her children who shall attain the age of 21 years. 
He died in 1904 and a child was born to the daughter after 1904. Under 
English law the bequest to the daughter’s children would be valid as 
there is no restriction to the vesting of the gift over, but under 
the Succession Act the question of its validity depends upon 
whether it is not a gift, the vesting of which may be delayed 
beyond the lifetime of the daughter and the minority of (ending at Id) 
some person who shall be in existence at the expiration of that period and 
to whom, if he attains full age, the thing bequeathed is to belong. The 
validity of the gift to the daughter’s children must then be tested as at 
the death of the testator, i.e., 1904, and. if s. 1Q1 then applied the gift 
over was invalid, for the children of the daughter take only in classes and 
by s. 102 of the Succession Act, if a bequest is made to a class of persons, 
with regard to some of whom it is inoperative by reason of the rules con¬ 
tained in s. 101, the bequest is wholly void. It therefore follows, that 
since a child was bom to the daughter after the testator’s death in 1904 
and the gift over to the children taken as a clafcs was, therefore, delayed 
beyond the period allowed by the law the gift over wholly failed, and that, 
therefore, there was an intestacy as to the residuary fund subject to the 
life interest of the daughter.< 1 2 > 


474. Distinction between ss. 13 and 14.—The principle underlying 

these sections is not to fetter the creation of absolute estates by provisos 
and restrictions. By the last section, the transferor is not permitted to 
transfer any but an absolute estate, i.e., his whole and entire interest in the 
property in favour of an unborn person, when the transfer in favour of 
him is to take effect after the determination of the prior interest created 
by the same transfer. Under this section the transfer itself whether of 
whole or of limited interest cannot be created so as to last for one or more 
existing lives plus 18 years (and the period of gestation in case of a pos¬ 
sible issue). Section 13 enacts in favour of an absolute transfer after a 
period, and section 14 enacts against transfers in perpetuity. Such trans¬ 
fers cannot be made without the intervention of trusts/ 3 ) 

475. The rule enunciated in this section may be illustrated by one or 

two examples. A makes the gift of 'certain property to 
ns ia on. B, a person living, with remainder to C on his attaining 

his 18th year. The gift is valid. But it would be invalid if the remainder 
was given to C on his attaining his 19th year. So where a Hindu testator 
bequeathed his property in trust for his great-grandsons on attaining their 


(1) Moore v. Wingfield [1903], 1 K. (3) Per Peacock, C. J., in Kumara 

B.,'874. O. A., [1903], 2 Ch., 211. Aaima v. Kumara, 2 B. L. R., (O. C.), 

(2) Soundara v. Natarajan, 48 M. 908 at p. 36. 

(917, 918) P. C. 


GENERAL PRINCIPLES 


®* ***] GENERAL PRINCIPLES. 323 

“r wtn “thev Sir?* 0f hi f, ha , Ving n0 to his daughter's 

r llf i, 1 °°“ e 0t age ’ the be 9 uest was held to be void 0) So also 
liohKn wbereb J the testatrix dedicated her property for the perpetual 

h off g / Dd ma f nt ® na l nce of h er husbands tomb was declared t/ be void 
Sending against the rule as to perpetuities. < 2 > A gift to the first son 

n e S s (3® - a in e Wh ° sh # H attain the age of 19 ? ears is void f or remote- 
S n whi I A he Cas f of an executory gift by will, however, the time 

fh! G i Sfcate i glven must anse> is com P u ted from the death of 

; * ^stator, J? ^ hoD ? # knowledge of the circumstances then existing is 

diJd i ®°, t } iat a § lft . "hich would have been void, if the testator had 
died immediately after making-his will, may be valid at his death.” Thus 

iV“ e abo I e example, if the gift were made by will, and A were to die 
Pefore the testator, leaving a son, it would be valid; for the person to take 
would have been ascertained at the testator’s death, and the estate given 
to him must in such case necessarily arise within a life in being namelv 
his own And the gift would also be valid, if a son of A had attained 19 
years before the testator’s death, though A survived the testator.< 4 > 

• * 76 ; testatrix devised real estate to trustees upon trust to pay the 

M du ™g b f life, and after her death to stand possessed of the 
real estate upon trust for the second and every younger son of M born or to 
be born, successively, with remainder, after the death of each such son 
upon trust for his first and other sons successively in tail-male. The tes- 
iQ 77 X ^ O ctober - 1880 - at which date she had (a) a son, who died in 
}•?' S b > a son who was disqualified by the will from taking under the 
limitations, and she was pregnant of (c) a third son, S, who was born in 
February, 1881, it was held that the limitations did not transgress the rule 
against remoteness, that the sons of S took valid estates in tail-male in 
remainder, and that it was immaterial that it was disadvantageous to S to 
apply the dectrine of relation back of his birth to the date of the death of 
the testatrix, and thus prevent him from taking a larger estate than an 
estate for life/ 5 ) Although the expression “ born in a donor's lifetime ” 
is usually held to include a child en ventre sa mere at the date of his 
death, particularly in cases which raise the question whether limitations 
are void for perpetuity/ 6 ) still where the donor refers to a person ” bom 
in my lifetime ” the same latitude of construction cannot be permitted. 

A testator devised freehold estate to uses in strict settlement, but he direct¬ 
ed by a codicil that no devisee should have a vested interest therein or 
be entitled to possession thereof until the attainment of twenty-four years 
It was held that the effect of the codicil was to make the limitations of the 
will executory devises, and consequently that they were void for remote¬ 
ness, and there was an intestacy/ 7 ) 

477. It will be presently seen that Hindu Law has been subject 

to much stricter rule than that defined in this section • 
r and bllt tbnt a statutory enactment known as the Hindu T)m.’ 

Mahometan Law. posit .i on 0 f Property ActW has b rought that law in line 


(1) Brajanath v. Anandamayi, 8 B. 
L. R., 208. 

(2) Ka’eloola v. Naseerudeen, 18 M., 
201 . 

(3) Newman v. Newman, 10 Sim., 61 ; 
Griffith v. Blunt, 4 Beav., 248. 

(4) Wills, R. P. (18th Ed.), 380, 381 
note ; 1 Jarm. Wills (fith Ed.), 216 ; Picken 
v. Matthews, 10 Ch. D., 264. 

(«) V, Wingfl&i [1003], 1 K. B.; 


874 O. A. [1903), 2 Ch., 411. 

(6) Long v. Blackall, 7 T. R. 100 • 

In re Wilmer's Trusts [1903], 2 Ch' 411 
Villar v. Gilbey d9061, 2 Ch., 301 (306) ' 

(7) /n re Wrightson [19041, 2 Ch., 95; 
In re Ijechmere and Lloyds, 18 Ch D 
624; MiUs v. Jarvis, 24 Ch. D., 633.' 
Dean v. Dean [1891], 3 Ch., 160 

(8) Act XV of 1916. 
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with the rule here stated. As a rule Mahomedan law does not favour 
perpetuities, but o practice now legalized by an Act of the Legislature* 1 * 
which may be regarded as exceptional, permits of the settlements of pro¬ 
perty by way of irakf in favour of the donor’s family, children and des¬ 
cendants Untrammelled by the rules here enunciated. 

• 

478. Hindu Law. —Before the introduction of writing and its general 
use, law regarded delivery of possession as essential to the completion of 
all transfers, and in certain systems of law, a form of delivery .was de¬ 
vised to give publicity to the fact of transfer. Under the ancient German 
law livery of seisin was considered essential and the ceremony attending 
this livery was that the transferor and the transferee went to the land, the 
former with a knife with which he turned the sod and cut a branch of the 
tree standing .thereon, which he handed over to the transferee together With 
the knife which was preserved by the latter as evidence of his possession. 
He also removed his gauntlet, by which he was supposed to protect .the 
laud in battle against all-comers, and put it on the transferee’s hand. 
The latter was thus vested or invested with the land and the land thus 
became vested in him, and hence the expression commonly used to 
signify transfers of land. This formal delivery was still a part of the Civil 
law. Even after the introduction of writing, and signing and selling 
thereof, delivery of parchment was substituted as a survival of the archaic 
law. The same rule continued in Mediieval England and, indeed, is sur¬ 
viving to this day. 

: 479. Both the Hindu and Mahomedan law of transfer equally re¬ 

quired delivery of possession. In the case of gifts inter vivos its accept¬ 
ance by the donee is insisted upon.* 2 ) In the case of gifts to take effect 
after the donor’s death, a similar rule was insisted upon, viz., that when 
the gift took effect which must be after the testator’s death, the donee 
tHust° be in existence. The result was that the Hindu could not make 
marriage settlements and provide for his descendants not in existence at 
the time of his death. Only a single instance will suffice to show’ the 

inequity of this law. A testator makes a bequest to his son and grand¬ 

sons. He dies. The son has only one son alive at the time. Several sons 
sire born to him thereafter. The grandson alive at the time takes to the 
exclusion of the other grandsons, though the testator intended that all of 

them should participate in his bounty. 

• • 

480. The Hindu Disposition of Property Act has overru’ed the case 
of Tagore v. Tagore so far as it lays down rules inconsistent with the pro¬ 
visions of sections 13, 14 and 20 of this Act. In the original bill it was 
proposed to insert a clause to directly extend the provisions of. s. 15 to 

Hindus But it was found that being an artificial rule of English law, 

it should not be extended to Hindu law the elasticity of which .on the 
point being thus preserved. The provisions of the Hindu Disposition of 
Property Act* 3 ) will be found printed elsew’here. 


(1) Mussulman Wakf. Validating Act, 
1913. (Act VI of 1913). 


. "(2)S. 122 , post 
(3) Act XV. of 1916. 



s. 14. J 


GENERAL PRINCIPLES. 


325 


of thf n,dV he » Pr l V1 ?, US V* lU ? n of the work a detailed account is given 
subject a/ ^ H ^ dU law relating t0 disposition of property is 

settled'in fhp B ip stat ^ d » these cases reaffirmed and applied the rules 
weje:- g ° f Tag °' e V ' Ta 9 ore - 1 (2) * * * 6 These rules inter’alia 

* *■ •' •• .. — 

ds to ( L T ^r gi ^ °/ devise cau , be made to a uon-eiistent person, that 
womh y ’ gft . de to a person who was not alive either in fact or in the 
womb, was void: so was a devise made to one who was not similarlv in 
•existence at the death of the testator; y 

flrp ,Wr, Th + at f Sta !? S ? f inheritanc e created by gift or will so far as they 
•are inconsistent with the general law of inheritance are void as such ; 

1 ^ j T kat consequently, no person can succeed as heir to estates 

described in terms, which English law would designate estates tail. • 

482. It will be seen that they interposed greater restrictions in the way 
of disposal of property by a Hindu than those contained in this section and 
T 13 to 20 ■ tke euac tment of the Hindu Dispositions of Property 
Act< > the main restriction set out in rule 1 has been removed, and the pre¬ 
vious case law on the subject, so far as it is inconsistent with the provi¬ 
sions of this Act, must be regarded as overruled by the Legislature. 

* • f 

483. Mahomedan Law. —With the exception of a waq/ t or a charitable 
•devise, Mahomedan law does not favour a perpetuity. But the creation 
of a ivakf is often resorted to for the purpose of creating, a perpetuity. In 
such cases the so-called ivakf is only so in name, the ulterior object of the 
•donor being unmistakeably- to create, a perpetuity for the benefit''of the 
donee or his descendants.0> j This practice is now realized,’ by an Act of 
the Legislature, known as the . iMussa^rpan,, wakj .validating ‘ Act,*'19i3.W 
T’he subject will be found fully discussed under section 17. 

484. The principle of the rule was applied in a Mahomedan case in 

1 . which the facts were as followsBy a residuary legacy 


v • i 47 t j A • y - o *- 

keep with him the whole of that property. ’ On attaining the age of 23 
years, that is, two years before the legacy fell due, the legatee sued his 
•executor for payment, contending, that the clause in the will .postponing 
his enjoyment after attaining his jn.ajority was inoperative, and that he 
became entitled to have the residue handed over to him on his attaining 
majority. On the other side the clear directions of the will were relied 
upon, but the Court held that the clause postponing enjoyment after 
majority was inoperative.• 


(1) Law of Transfer 4th Ed. §§ 436- 
440; pp. 292-290. 

(2) 9 B. L. R. 377 (390) P. C. 

• *3) Act XV of. 1910. 

• (4) See for example, Mahomed v. Lot- 
/«' Haq., 0 C. 744, approved in Hamid 

Alt v. Mujaiodr Hussain, 24 A. 207 (270). 

(6) Act VI of 1913/ 




• Hi nf 


(<5) Husenbhoy v. Ahmedbhoy, . 26 B. 
319 (323), following Oosavi v. Rivett-Car- 
nac, 13 B. 463 ; Gosling v. Gosling, Johns. 
265, distinguishing Gibbs v. Ramsey, 2 
V. & B., 294 ; Fowler v. Garlike, 1 R <fe M. * 
232 ; Yeacheah v. Ong Cheng, L.R., 6 P. C.’ 
381 • 
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485. Covenants within the Rule. —Besides transfers to persons unborn, 
the Privy Council has declared that a covenant of that nature in favour of 
non-existing covenantees is open to the same objection. It is a rule of 
construction, that where there is a grant and an exception out of it, the 
exception is to be taken as inserted for the benefit of the grantor, but is to 
be construed in favour of the grantee. If it is bad for uncertainty, and 
the grant clear, the latter is operative and the exception fails. If the 
certainty of-bn exception is ntfade to depend upon an election by a certain 
person, and the election need not be made under the terms of the grant 
within the time prescribed by the rule of perpetuities, the exception will 
be invalid as offering against it.* 1 ). Another phase, of the same question 
is presented where in a lease for 99 years the lessor covenanted in favour 
of giving the lessee at any time during the term the option to purchase 
the reversion at a fixed price. Here inasmuch as the covenant may 
conceivably infringe the rule against perpetuities, it was held to be void 
for remoteness. “ If the grant,” observed Warrington, J., ” creates any 
interest in land, then it seems to me that the effect of it is to render it 
something more than a mere covenant, and to create an interest in land 
which does not vest at the moment at which it is granted, but requires 
for its vesting the happening of another event, namely, the exercise of the 
option and the_ payment of the purchase-money, which event may happen 
beyond the limit.”* 2 3 ) Such a covenant would undoubtedly create an in¬ 
terest in land,*- 5 ) and as such it would create a rule obnoxious to the rule 
against perpetuities. Such is also the covenant by a permanent lessee to 
the effect that if ever he or his representative intend to transfer the whole 
or a portion of the leasehold interest, the transfer would be made in favour 
of the lessor for proper price or to third parties only with his permission. 
Here the covenant was void because it was Unlimited in point of time.* 4 ) 
So was the covenant made by the Raja of Palganj in 1872 in favour of the 
manager of the Sitambar Jain Society agreeing to convey to him certain 
land for building a temple or a Dharamshala whenever required. The 
society gave notice in 1907 and took possession of the land. It was held 
that the covenant was void both for vagueness as for creating a per¬ 
petuity.* 5 ) Such a covenant, must, however, be distinguished from the 
covenant to renew which runs with the land and, as such, is unfettered by 
the rule.* 6 ) There is, however, no reason why a covenant to renew should 
be held to run with the land, and the only reason for its justification is its 
antiquity.* 7 ) 

486. Contracts when subject to the rule. —Although contracts for 
the sale of land which can be specifically enforced immediately or contract 
creating a right of pre-emption which cannot be specifically enforced until 
the proper occasion arises in the future, do not, according to the law in 
India, create an interest in land. Such covenants would, it is said, be void 


(1) Savill Brothers v. Bet hell [1902] 
Ch. 523. 

(2) Woodall v. Clifton [1906], 2 Ch., 
257> (259, 260, 276). 

(3) Lorjdon , and South We slept .By. 
Co., v. Qomm,' 20 Ch. 15., 662 *(575. 576) ; 
followed in Woodall v. Clifton [1905], 2 
Oh., 267 (260 279). 

(4) Tripoora v. Juggar Nath, 24 W. R., 

32t; _ Nobin Chandra v. Nabob Ali, 5 

*0.’W.& 343 ; Nabin Chandra v. Bojani 


Chandra, 25 C.W.N. 901 ; 63 I.C. 196 ; 
Su'ama Kumar v. Prahlad, 26 C.W.N. 
874 ; [1922] Cal. 474 ; Kolathu v. Banga 
38 M. 114. 

(5) Daya Bhai v. Mahraj, 1 Pt. L. J -r 
238 ; ?4 I.C. 482 ; following Chkirtdi Chum 
v. Sidheswari, 16 C. 71 P.C.; Avula v. 
Marriboyina, 28 M.I^.J. 471 ; 28 I.C. 871. 

(6) Tellicherry v. Jafarson, 44 M. 230 

(7) Woodall v. Clifton [1906], 2 Ch- 
267 (268, 279) 
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either under this rule m or under s. 23 of the Contract Act as being 

n. 0 ( P “ b lC policy.® But in Madras it has been held that an 
greement for re-sale, is not subject to the rule against perpetuities since 
it creates no mterest in land, and s. 27 of the Contract Act expressly widens 
the range of their enforceability ;<« but nevertheless such covenants do 
not run with the land and are not binding upon a purchaser without notice 
but can be enforced against the covenanter, or, if a Hindu, against the’ 
surviving members of his joint- family.( 1 2 * 4 > 6 

A covenant for redemption of a mortgage stands, however, on a 
different footing, and it cannot be avoided as offending against perpetui¬ 
ties.^) “ Once a mortgage always a mortage ” is the rule, and the mort¬ 
gagor is free to redeem unlimited by time subject, of course, to the law 
of limitation. 


15. If, on a transfer of property, an interest therein is 

Transfer to class cr . eated for the benefit of a class of persons 
some of whom with regard to some of whom such interest 

UOM 13^' 14?“' fails by reason of any of the rules, contained 

. in sections thirteen and fourteen, such inter¬ 
est fails as regards the whole class. 


•487! Analogous Law. 
•488. Principle. 

480. Hindu Law. 

.481. Hindu Pule j 
Stated, 


SYNOPSIS. 

Paragraphs. 

!f95. What is a 
“ Class." 

486. Cy-pres Doctrine of 
Construction. 


',98. Indian Pule of 

Construction. 

499. English Pules of 
Construction. 


487. Analogous Law. —This section corresponds with S. 115 of the 
Indian Succession Act, which enacts as follows: — 

“ If a bequest is made to a class of persons, with regard to some of 
whom it is inoperative by reason of the provisions of sections 113 or 114 
such bequest shall be wholly void.” ’ 


Illustrations. 


(») A fund is bequeathed to A for life, and after his death to all his children who 
shall attain the age of 25. A survives the testator and has some children living at the 
testor’s death. Each child of A’s living at the testator’s death must attain the age of 25 
.(if at all) within the limits allowed for a bequest. But A may have children after the 
testator’s deoease, some of whom may not attain the age of 25 until more than 18 years 
have elapsed after the decease of A. The bequest to A’s children, therefore, is 
inoperative as to any child born after the testator’s death ; and as it is given to all’ his 
children as a class, it is not good as to any division of that class, but is wholly void. 

(n) A fund is bequeathed to A for his life, and after his death to B, C, D, and 
all the other children of A, who shall attain the age of 25. B, C , D are children of 


(1) Per Maoleod., C. J., in Dinkar 
Pao v. Narayan, 24 B. L.R., 449; [1922] 
B- 84 ; Kolat.hu v. Rangavctdhyar, 38 M. 114; 
pontra Charamudi v. Marriboyana, 39 M. 
462. 

(2) Per Kanga, J. in Dinkar Rao v. 

Narayan , 24 B. L. R., 449 ; YwsaJ Khan 

v. Misalkhan, 73 I.C. (S) 99. 


(3) Charamudi v. Marriboyana, 39 M. 
462 ; dissented from in Gopi Ram v. Jeot 
Ram, 45 A. 478. 

(4) Varadachariar v. Velayuda, 18 M 
L.J., 83; 29 I.C.. 435. 

(5) Abdul Qafer v. Jamal, 17 CWN 
1053; 21 I.C. 90. 
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J living at the testator’s decease. In all other respects the case is the same as that 
supposed in Illustration (a). The mention of B, C , D by name does nob prevent.th* 
bequest from being regarded as a bequest to a class, and tho bequest is wholly void. ' 

The marginal note appended to the Bill, 1870, shows that the section 
was drafted in view of the English precedent therein cited* 1 ) the principle 
of which will be found discussed in the ensuing commentary. • The rule of 
construction given in the section has been held to be inapplicable to 
Hindus.* 2 > In the Bill which afterwards became the Hindu Disposition 
of Property Act.* 3 4 ) it was proposed to extend this section expressly to 
persons subject to Hindu law. But the Select Committee cut out the 
clause on the ground that the section embodied an artificial rule of con¬ 
struction peculiar to English law and should not be extended to Hindus.* 4) 
(§§ 479 and 480). 

488, Principle. —The rule laid down here is the same as in England, 
where the law is that when there is a time fixed at which a fund is to be 
divided into separate shares, each share stands separate, and the gift of 
any share will take effect if the disposition of that particular share does not 
violate the rule against perpetuities, and it will not be made void by 
the invalid gift of a portion of another share to the donee of the first men¬ 
tioned share.* 5 ) But where there is a gift to a class and the total amount 
to be taken by any member of the * class cannot be ascertained within the 
period fixed by law, the whole gift is then void. Thus, where a testatrix 
made a bequest in trust for such of her four nephews and nieces as should 
be living at the expiration of twelve months after the death of their 
mother, and the issue then living who should attain the age of 21 years, 
of any of the nephews and nieces who should have died before the expira¬ 
tion of the twelve months, it was held on the construction of the will, 
that there was no period of distribution fixed except by the gift to the 
class; and that as the members of the class might not be ascertained 
until the expiration of more than 21 years from the death of the mother, 
the whole bequest failed.* 6 ) 


489. The rule here enunciated applies even though all the members of 
the class are born before the gift takes effect, if it was antecedently possible 
that they might have not been so born, and the fact that the gift might 
have included objects too remote is fatal to its validity, irrespective of the 
event.* 7 ) The principle upon which it is founded is that, if the repugnant 
restriction is removed, how is the division to take place, consistently, with 
the expressed intention of the transferer, for it is impossible to know what 
shape his wishes would have 'taken, if he had been informed that they 
could not be carried out as he intended.* 8 ) The wishes of the testator 


(1) Bentinck v. Duke of Portland, L.R., 
7 Ch. D., 693 ; tlio same mle was laid 
down in Leake v. Robinson, 2 Mer., 363 ; 
hut. nee Ramlal v. Kauai Lai, 12 C., 663 
(681). approved in Bhagabai v. Kali 
Gharan 38 C. 468. P.C. 

(2) Per Wilson J., in Ramlal v. Kanai 
Lai, 12 I.C. 663 ; approved in Bhagabati 
v. Kalicharan, 38 C. 468 P.C. 

(3) Act XV of 1916. 

(4) Report, of Select Committee 6, 

Gazette of India Pt. 5, dated 23rd Septem¬ 

ber 1916 pp. 76. 77. and Author’s speech 

ih., Pt. VI. dated 7th October 1916, p. 687. 


(5) Saudamotiey v. Jogesh Chunder, 2 

C. 262. • 

(6) Per Fry, J t ,.in Bentinck v. Duke of 
Portland, L.R., 7 Ch. D., 693 ; distinguish¬ 
ing Griffith v. Pownall, 13 Sim., J193 ; 
Cattlin v. Broun, 11 Hare, 373 ; Knapp¬ 
ing v. Tomlinson, 34 L.J. Cli., 3, in all 
of which the shares taken by the, persons 
ascertained within the period were inca¬ 
pable of increment by anything that 
might happen to the other shares. 

(7) Rojomoyee v. Troyluckho, 6 C.W.N., 
167 (278). 

(8) Mayne’s Hindu Law, § 354. 
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•cannot, of course, bo ignored.As was observed by Sir W Grant i\I K 
m a case.( 2 ) ‘‘ The bequests in question are not nmde to individuals but 
j classes » and what I have to determine is, whether the class can take 
I must make a new will for the testator if I split into portions his general 
bequest to a class and say that because the rule of law forbids his intention 
from operating in favour of the whole class, 1 will make his bequest what 

“L nev ? r mt . end J d , them t<J be > namely, a series of particular legacies to 
paiticular individuals or (what he had as little in contemplation) distinct 
bequests m each instance to two different classes, namely, to grandchildren 
living at his death and to grandchildren born after his death.” 

490. This case has been followed in numerous subsequent cases in 
Hindu law. England* 3 ) and in several cases in this country,W but they 
. j , would require to be somewhat modified before thev can 

be made applicable to the different family life of the Hindus. As Wilson J. 
m a case* 5 ) justly observed: ” These words were used in England, a 

i ^ & tives are separate in property, in residence, 

and in all the details of life; one brother is no more affected by a gift 
to another brother than by a gift to a stranger, and there is all the differ¬ 
ence in the world between a gift to all the members of a class and a gift 

to some of them. But with Hindus the joint family state is the normal 
state; separate property is the exception. Even where individual members 
of a family have separate property, they may and generally do continue 
to live together joint in food and worship, and joint as to their inherited 
property. Moreover, there are also ordinarily in, or attached to the 
family, a number of dependent members, and even dependents not strictly 
members of the family. This is the state of things which every Hindu 
settler and testator contemplates as existing and desires to perpetuate, 

lo such a people the view taken by Jessel, MjR., aptly applies, for he 

says: ' The testator may be considered to have a primary and a secondary 

intention. His primary intention is that all members of the class shall 
take, and his secondary intention is, that if all cannot take, those who 
can, shall do so.’ ”( 6 > Therefore in cases not governed by the section the 
general rule is that, where there is a gift to a class, some of whom are or 

may be incapacitated from taking, because not born at the date of gift or 

tne death of the testator, as the case may be, and where there is no 
ob i ection tbe gift. ^ should enure for the benefit of those members 
of the class who are capable of taking, but a different view has been 
^aken in a Calcutta case, in which, following the leading English preee- 
uents, a Divisional Bench lias laid down that the rule enunciated in the 
potion applies equally to Hindus .cn But in view of the state of the 

(1) Pearks v. Mosely, 11 Ch. D., 555; 

6 App. Cas., 714. 

(2) Leake v. Robinson, 2 Merivale, 363 ; 

in Bhaybali v. Kalicharan, 38 C. 

" c* . 80 a ^ so B., in Dunganon 

v. Smith , 12 Cl. & F. t p. 575 ; see also 

v - J °0**h Chunder , 6 B.L.R. 

20* f> f ou ^ arnone y v - Jogesh Chunder , 

O. 212 ; Kherodemoney v. Doorgamoney , 

•oa 466 ; Advocate-General v. Karmali f 

29 B. i 8 3 n50> 161) 

■Qqs ] lu rkS V * Moaehy ’ LR - 6 A PP- 

(4) Kashhinath v. Atmaram, 15 B. 543; 

Kamlal v. Kanai Lai, 12 C. 663 ; Raja-. 

'tnoyee v. Troylukhuo, 29 C. 260 ; Adminls - 


trator-General of Madras v. Money . 15 M. 
466 ; Rai Bishenrhand v. Ml. Asmaida. 
6 Alt., 560, P.C. 

(5) Ramlal v. Kanai Lai, 12 C. 663 (682). 

(6) In re Coleman, 4 Ch. D.. 167. This 

view coincides with that, taken by the 
P.C., in Rai Bishenchnnd v. Ml. Asmaida, 
6 A. 560, P.O., per Wilson, J., in Racial 
V ‘ ^ 12 C. 673 (683); Bhaqabati 

992 ’ F B ‘ : affirmed. 
P. A - . 38 ^ ^ r ’ 8 P Rangananda v. Bag- 
hxratti, 29 M. 412 (418). 

orn 1) l o- n t rn ° t ye * v : T royluckho, 6 C.W.N., 

2Mer 363 v - Robinson, 

2 Mer., 363 ; Pearks v. Moseley , 5 App. Gas., 
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authorities, this view is obviously untenable.O) It might be urged that 
the English rules of construction are no less planned to ascertain the real 
intention of the testator or donor and that the work of construction without 
the aid of rules is apt to be as vague and indefinite as the judging of a 
distance without measurement. But as against this view, it may be said 
that while it is true that the rules of construction are rules designed to 
assist in ascertaining intention, still their applicability must for that very 
reason depend upon the habits of thought and modes of expression prevalent 
amongst those to whose language they are applied. English rules of con¬ 
struction have grown up side by side with a very special law of property 
and a very artificial system of conveyancing, and the success of those 
rules in giving effect to the real intention of those whose language they are 
used to interpret, depends not more upon their original fitness for that 
purpose than upon the fact, that English documents of a formal kind are 
ordinarily framed with a knowledge of the very rules of construction which 
are afterwards applied to them. Such rules are obviously of very little 
use in interpreting the instruments of the natives of this country, who view 
most transactions from a different point of view, think differently, and 
speak differently from Englishmen, and who have never heard of the rules 
in question. Even in England no one thinks of construing a mercantile 
contract by the same canons as a marriage settlement. There are, in 
some points different rules for interpreting deeds and wills—wills of realty 
and wills of personalty, conveyances on sales, and family arrangements.^) 
But at the same time there are certain rules of construction which are so 
reasonable as to be universally applicable (§§ 397—399). 


491. Hindu Rules stated.—Reasons have been given before to shew 
why the rules of Hindu law necessarily differ from the doctrine enunciated 
in the section. “ The notions present to the mind of the head of a joint 
Hindu family, who is making a family arrangement, are something very 
different from the notions present to the mind of an English testator when 
he makes a gift to a class. ”< 1 2 3 > It then follows that the two cases cannot 
be placed on the same footing. And it has been accordingly laid down 
that where the intention of a donor is to give a gift to two named persons 
capable of taking the gift, it being also his intention that other persons 
unborn at the date of the gift should afterwards come in and share therein, 
although the whole of the testator’s intention cannot be carried out, still 
the part of the gift which is capable of taking effect should be given effect 
to. And so as a general rule, where there is a gift to a class, some of 
whom are or may be, incapacitated from taking because not bom at the 
date of the gift or the death of the testator, as the case may be, and 
where there is no other objection to the gift, it should enure for the 
benefit of Those members of the class who are capable of taking/ 4 ) But 
there is a difference between a present gift to persons capable of taking, 
which is intended afterwards to open out and let in others not capable of 


(1) Now so held, Bhagabati v. Kali 
charan, 38 C. 468 (473, 474) P.C. 

(2) Per Wilson, J., in Ramlal v. Kanai 
Lai, 12 C., 663 (678), followed in Bhoba 
Tarfni v. Peary Lai, 24 C. 646 ; Ramlal 
Sett v. Kanai Lall Sett, 29 C. 260 ; approved 
in Bhagabati v. Kalicharan, 38 C. 468 
(474), P.C. 

(3) Rai BishenchandL v. Mt. Aemaida, 

6 A. 660 (676), P.C. following Hardi 


Narain v. Ruder Perk ash, 10 C. 626, P-^- 
(4) Ramlal v. Kanai Lai, 12 O. 663; 
doubting Soudamoney v. Jogesh Chunder, 
2 C. 262 ; Kherodamoney v. Doorgamoney, 
4 C. 456. To the same effect Tribhuvan- 
das v. Ruttonji, 18 B. 7; The Advocate- 
General v. Karmali, 29 B. 160; Bhagabat* 
v. Kalicharan, 32 C. 992, F. B., affirmed, 
O.A. 38 O. 468 P.C. 
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» '-Jgsz&fi tz ?£si ■ass 

of the gl ft or at least at the time of the death of the testator (D TH « 
thftt^ h he , te ® t “ tor be <l ue athed a certain sum “subject to the condition 

+mn . S u 8 mvest . the same in lands and enjoy the produce and shall 

, c ° r Py s in ^ act to her male descendants," and within a month 
a ter the testator's death, a son was born to the donee who however 

tWo a few , mon 1 fchs - Th e donee died subsequently, and her husband 
hereupon sued as heir of his son to recover the amount of the above 
bequest, but it was held that, as the daughter’s son never acquired a 
Vested interest in the bequest, the plaintiff could not recover as his heir.(2> 

testator '\ l n F^u l a T. the P resum P tion is always made that the 

t e h t at0 i nt ended that his wishes should take effect rather than that 

they should be defeated altogether. <» So where the testator created a 

trust for the benefit of his daughter-in-law, wife of his son A, and directed 

mat on her death the income was to be paid to A after whose death “ the 

amount of the interest is to be paid from time to time to his sons or 

daughters who may be alive according to what may be considered proper." 

At the time of the testator’s death, A, his wife, and one daughter C were 

alive, as also another son D, who on the death of A and his wife sued for 

exclusive possession of the property as against C, contending that C could 

oniy claim as one of the class of “ sons or daughters " of A mentioned in 

; w bich being a gift to a class was void, as it included or might 

nclude persons who were not in existence at the time of the testator’s 

aeath. But Farran, J., over-ruled the contention and held that the 

. the testator was that all the members of the class 

specified should take, and his secondary intention was that if all could not 

take, those who could, should do so, and that since C was a member of 

the class who could take the property, it must be inferred that the testator 

meant that she should take it, rather than that his intention should be 

defeated altogether.! 4 ) There is no gift to a class as is understood by the 

term in a will drawn up in the English form, where the testator directed 

hat my son-in-law, Narayan Ganoba, with his wife Sokabai and children 

?° [! v ® in the house for ever." So where in accordance with the direction 

j h Narayan and Sokabai lived and died in the house, and when the right 

of their children to live in the house was contested by the testator’s other 

grandchildren being sons of his son Venkoba, who contended (i) that there 

was no gift to the children independently of Narayan, and (ii) that if there 

was a gift to the children, it was void, as being a gift to a class, some 

members of which might have come into existence after the testator’s 

aeath; it was held that the gift was made to the children independently of 

Narayan, and that, as regards the second contention, the gift could not 

be regarded as a devise to a class in the sense of a gift to a body of 

persons, uncertain in number at the time of the gift to be ascertained at 

a future time, the share of each being dependent for its amount upon the 


l 1 L Sram/imo 2/ t V. Jogesh Chunder, 8 
400 . 

M^41i nmWMa V ’ ^ a ^ u ^ J P ant| 12 

(3) Mangaldaa v. Tnbhuvandos, 16 B. 

woj. 


(4) MangaJdas v. Tribhuvandas, 15 B 
652 ; following Ramlal v. Kama* Lai 12 C 

JPi ^Si yain Tl V i. Padma Nobhayya 
12 M. 393, and the dictum of Jessel, M. 

K., in In re Coleman, 4 Ch. D., 167 (169) 
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ultimate number of persons, but that the benefit which each member of the 
class was to take, was in no way dependent on the number of the children, 
each had a distinct and independent right to reside in the house, and the 
number of persons who might ultimately belong to the class was in no- 
sense regarded as a criterion of the interest which each was to take/ 1 ) 

493. A bequest to such person or persons as A should by deed in 
writing appoint is valid and would be given effect to, subject however to 
the restrictions which the Hindu testamentary law imposes on the testator 
himself, viz., that the appointment should be made, so that—(i) the 
appointee might be ascertained when the event arose on which he was to- 
take, and—(ii) the appointee be a person who was alive at the death of the 
testator/ 2 ) Considerations which only show that a testator has made a 
disposition in his will which the Court is surprised to find there, though, 
they might determine the sense in which the testator had used an ambigu¬ 
ous expression, cannot of themselves lead it to refuse to give effect to the 
plain language he has employed, e.g., to read a bequest to “ children 
as a bequest to “ sons ” only. A bequest to “ the children of A living 
at his decease,” where some such children are in existence at the date of 
the will, need not be construed as a gift to a class of which some members 
might come into existence after the testator’s death, when such a construc¬ 
tion would manifestly defeat the primary object of the testator/ 3 ) A pro¬ 
vision by a testator that after the death of the last survivor of his five sons 
the property should be divided as directed among the sons and daughters 
of his sons, provision being also made in certain events for the widows of 
his deceased sons would be valid or void according ns the testator intended 
to benefit the donee as a whole, or only members individually. If the 
former, the fact that two more grand-daughters were born after the testa¬ 
tor’s death would render invalid the entire bequest. But if the latter, the 
bequest would follow the principle before discussed. The principle deducible 
from the authorities is that it is the primary duty of the Court so to 
construe a will as to carry out, as far as possible, the intentions of the 
testator, and that if it comes to the conclusion that the testator had the 
primary intention of benefiting all the members of a class, and if such 
intention fails by reason of its being void, yet if it can deduce a secondary 
intention that at least such members of the class should take as were in 
existence at the time of the testator’s death, then effect should be given 
to such. secondary intention. For the purpose of ascertaining these primary 
and secondary intentions, it is of course, necessary to take all the 
material facts as to the testator’s family into consideration, and to read 
the various provisions of his will as a whole/ 4 ) It must, however, be 
confessed that, although the rule so settled may be now taken to have 
received consensus of. the Indian Courts, still it is not altogether free from 
difficulty, for what is the meaning of the phrase ” primary and secondary 
intention.” T)oes it imply an intention to benefit persons in the alter¬ 
native, and, if so, the rule is as unnecessary as it is misleading. But if 
by the term “ secondary intention ” is intended an intention implied 

(1) Krishnanafh v. Alinaratn, 15 'B!" (4)'Ranilal'v:' Knyinilal^'~\2 “C." 663; 

543, following as to the meaning of the Krishnanath v. Afmaram, 15 B. 543; 
term “ class ;” Leake v. Robinson, 2 Mer., Manqaldas v. Tribhurandas, ib ., 662 ; 
363. Tribhurandas v. Gannadas, 18 B. 7 ; Krish - 

(2) Jnverbni v. Kablibai, 16 B. 492 ; naran v. Benabai , 20 B. 571 ; Khimj* 

O. A., from 15 B. 326. v. Morarji, 22 B. 533 (539). 

(3) Krishnarao v. Benabai, 20 B. 571. 


GENERAL PRINCIPLES. 


333 


S. 15. J 

though not expressed, the rule recedes into a subordinate place amongst 
the rules of construction, and scarcely deserves the notice that has been 
bestowed on it. 

494. If a testator appoints persons to be his executors and trustees,, 
and directs them to do certain acts which can only be done by the owners 
of his residuary estate, the trustees will take that estate, though there be 
no express devise to them.* 1 2 ) So again where the intention can be safely 
inferred, the words used are immaterial. Thus a direction under the 
testator’s will to the principal legatee to pay a certain sum every month 
"to my dependants and personal servants ” adding “be it known that 
the expenses of the cmanibara, etc., will be continued for ever, and also 
the pay of G. K. and M. A. wall be defrayed for ever, i.c., generation after 
generation; the rest of the servants will be paid for life only.” It was 
held that these words were not only expressions of a wish, but constituted 
a bequest to the persons designated. 

A gift in a will to widows of sons, is, in the case of Hindus or 
Mahomedans, a gift to a “ class,” as Hindus and Mahomedans are by their 
law permitted to have more than one wife at the same time.* 3 ) 

495. What is a “ class.”—This being the principle, it is clear that 
this section would apply only when the interest created is for the benefit 
of a class and not' to persona' <Icsitfnut<c. For in the latter case the 
testator’s wishes being ascertainable and definite, the intention of the 
testator cannot be defeated, and consequently a transfer in favour of such 
persous would not be for that reason void.< 4) But what is intended by the 
term “class” is often a matter of some difficulty. “A number of persons are 
popularly said to form a class when they can be designated by some general 
name, as ‘children,’ ‘ grandchildren,’ 4 * nephews’; but in legal language 
the question whether the gift is one to a class depends not upon these 
considerations, but upon the mode of gift itself, namely, that it is a gift 
of an aggregate sum to a body of persons uncertain in number at the time 
of the gift, to be ascertained at a future time, and who are all to take in 
equal or in some other definite proportions, the share of each being de¬ 
pendent for its amount upon the ultimate number of persons ( 5) But the 
strict rule herein laid down has not been followed by the Privy Council in 
determining Indian cases. Thus in a c.nse< 6 > where the transfer was made 
to one Satrujit and his brothers, the Privy Council observed:—” Is then 
the gift indisputably designated for him wholly to fail because the parties 
supposed that they could join with him, possible after-born sons, who, if 
they had happened to be born, could not legally claim under a gift? 

No doubt that, on the present assumption, some portion of the intention 
must fail, bpt that is no reason why the whole should fail. . . Their Lord- 
ships hold that the circumstance that the parties wished to do something 
beyond their legal power, and that they have used unskilful language in 
the deed of gift, ought not to invalidate that important part of their plan 
which is consistent with one construction of the deed and is clearly proved 

(1) Tripoorasoonder)/ v. Debend ronath . 

2 C. 45. : 

(2) Suleman v. Dorab , 8 O. I P, C ,, 

(3) Khimji v. Mornrji, 22 B. 533. 

(4) Administrator-General of Madras v. 

.Money, 15 M. 448 (466); per Lord Hob- 

house in Rai Rishenchand v. Mt. Asmaida , 


6 A. 560 (574), P. C. 

(5) Jarmnn on Wills, pp. 268 .& 269. 

quoted with approval in Krishna Nath 
v. Atmaram, 15 B. 543 (548). • • 

(6) Rai Rishenchand v. Mt. Asindida, 
6 A. 560 (574), P. O. 
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from the transfer of the property in fact. But their Lordships conceive 
that it is not necessary to view this transaction as though it were to be 
determined by rules of construction drawn from English law and applicable 
to English deeds of gift. . . They are only showing that the notions present 
to the mmd of the head of a joint Hindu family who is making a family 
arrangement are something very different from the notions present to the 
mmd of an English testator when he makes a gift to a class/’ 


, 496. Ihus then in this case their Lordships have expressly laid down 

Cv^nres Doctrine ®J thou gJ 1 testator’s entire wishes cannot be given 

of OonatrucUon. e ^? c *\ to, y e t effect may be given to such wishes as are 

not invalid. This case was followed by the Calcutta 
Migh Court in a cased) m which, dissenting from the cases< 2 > quoted before 
it held that where there is a gift to a class some of whom are or may 
be, incapacitated from taking, because not bom at the date of the gift or 
the death of the testator, as the case may be, and where there is no other 
objection to the gift, it should enure for the benefit of those members of 
the class who are capable of taking. ”(3> The same view has been taken bv 
two other High Courts/ 4 ) J 


497. It will, however, be seen that this view is not in accord with 
S. 115 , m. (ii), that conveyed by illustration (ii) to section 115 of the 
E22SS. J 1 ®*’ Indian Succession Act,(5) where it said that the mention 

. U * * 1°1 B ’ F and D name does not prevent the bequest 

from bemg regarded as bequest to a class. This the Privy Council have 

?. ot f ?“? d to n ° tlce the judgment above quoted, for they say:—“Sec¬ 
tion 102 lays down the rule that a bequest inoperative as to some of a 

- be * 7u° Uy i V ° ld ’ not in a11 cases ’ but onl J when the bequest 
offends against the rules contained m section 101 and 102/6) And the eift 

T ? 0es ,??* fal1 within either of these two sections. g It 
nf on \ illustration (b) to section 102 imports into India an English 

But whatever 1- fo^° n ^ Whl n h . U8 “ all y (Iefeats the intention of the testator. 
attLhed L l 1° *• I- u strati on may have (and it seems out of place as 
to a se . ct 1 10 ? ^tended not to define the word ‘ class/ but only to 

bevond the uT mClden f t ot u to classes ). is not made applicable 

beyond the two cases contemplated by sections 100 and 101.” This case 

y aItered the law as laid down in the earlier cases/7) some of 
theP ' ha Q ing P r °pounded the contrary view, have been overruled by 


498. Indian Rule of Construction_As much denendc llrirvT > 

proper construction of the instruments of transfer, the correct rule for the 
construction of such documents, may here be laid down The Privy 
Councd has remarked in a leading case : M ■ • Deeds and contracts of the 


(1) Ramlal v. Kanailal, 12 C. 663. 

(2) Soudamoncy v. Jogesh Chunder, : 
O. 262 ; Kherodemoney v. Doorgamoney 
4 G. 465. 

, } 3 }J*l r Wilson ' in Ramlal v. Kanai 
lal, 12 C. 663. 

(4) Krishna v. Atmaram, 16 B. 643 
Mangaldns v. Tribhuvandas , 16 B. 662 
Manjamma v. Padmanabhavva t 12 M 
393.; S. 102, ill (6), Act X of 1866 ; S. 11, 
ill. («), Act XXXIX of 1926. 

(5) Act X of 186 6. 


(6) This is incorrect, and should be 
SS. 100 and 101 see 102 Act. X of 
1865; now SS. 113 and 114 and Act XXXIX 
of 1926. 

(7) Per Wilson, J., in Ramlal v. Kanailal, 
12 C. 663 (672). 

(8) Soudamoney v. Jogesh Chundra, 2 
C. 262 ; Kherodemoney v. Doorgamoney, 
4 C. 456; cf. Krishnanath v. Atmaram, 
15 B. 643. 

(9) Hunooman Prasad v. Mt. Babooee, 
6 M. I. A., 411. 
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people of India ought to be liberally construed. The form of expression, 
the literal sense, is not to be so much regarded as the real meaning of the 
parties which the transaction discloses.” The object should be to ascer¬ 
tain the intention of the testator having regard to the habits of thought 
and modes of expression prevalent amongst those to whose language the 
rules of construction are applied. “ It is a very serious thing to use such 
(i.e., English) rules in interpreting the instruments of Hindus, who view 
most transactions from a different point, think differently, and speak 
differently from Englishmen, and who have never heard of the rules ih 
question. Even in England no one thinks of construing a mercantile 
contract by the same canon as a marriage settlement. ”< 1 2 > So in other 
cases the same Board has laid down that, in construing family settlements, 
the courts are to ascertain the real meaning of the parties to the transac¬ 
tion; that when that meaning has been ascertained, if it appears that the 
whole plan cannot be carried out, but that a part of it can, effect is to be 
given to that part. And that, accordingly, if the plan be to give a gift to 
persons capable of taking, that gift is effectual, although it was also intend¬ 
ed that other persons, incapable of taking, should afterwards come in and 
share in the gift. The technical rules of construction which have become 
stereotyped, as a part of English conveyancing, are then to be deprecated 
in construing an Indian deed, and this is the view which that High tribunal 
has reiterated in several cases that went up before it for adjudication^ 
(§§ 397-399). i 

499. English Rules of Construction.—The trend of English cases 
seems to be that in dealing with a gift to a class you enquire lirst at what 
period the class is to be ascertained—it may, in the case of a will, be on 
the death of the testator, or at a later period. If the class is to be 
ascertained on the death of the testator, no question of remoteness can 
arise, and the general rule is that the gift takes effect in favour of such of 
the class as are then capable of taking. If the ascertainment of the class 
is deferred to a later date, those who become members of the class within 
the extended period are admitted; and subject to any period of remoteness 
those who are thus capable of taking, take. In either case, if any members 
of the class are incapable of taking because born after the date of ascertain¬ 
ment, they are simply excluded, and the rest take the whole; and this is 
so, even if the gift be to persons born and to be born.C 3 * ) If any die 
in the testator’s lifetime, they are simply excluded, and the rest take the 
whole.W If one is incapacitated from taking because he has attested the 
will, he is simply excluded, and the rest take t’ e whole.' 5 ) There are, of 
course, cases in England relating to real property in which different rules 
have been applied. But, as observed by Wilson, J.; “ Rules connected 


(1) Per Wilson, «T., in Ramlal v. Kantii - 
l(tl, 12 C. 663 (678). See also Sreemutty 
v. Sibchunder, 6 M. I. A., 1 ; Ookul Das 
v. Rarribux, L. R., 11 I. A., 126. 

(2) Hunooman Prasad v. Mt. Babooee, 
6 M. I. A., 411 ; Sreemutty v. Sibchunder, 
ib., 1 • Qolcul Das v. Rarribux, L. R., 11 

I. A., 126 ; Tagore v. Tagore, 9 B. L. R., 

377, P. C.; Rat Bishen v. Mt. Asmaida, 

6 A. 660, P. C.; Bhagbati v. KaliCharan, 


38 C. 468, P. C. 

(3) Sprackling v. Ranier, 1 Dick., 344; 
Ayton v. Ayton, 1 Cox., 327; Whitbread 
v. Lord St. John, 10 Ves., 162; Mapn 
v. Thompson, Kay, 638. 

(4) Stewart v. Sheffield, 13 East., 626 ; 
Re Coleman, 4 Ch. D., 167. 

(6) Young v. Davies, 2 Dr. & S., 107; 
Fell v. Biddulph, L. R., 10 0. P., 701. 
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with the English law of real property could hardly with reason be applied 
to the wills and deeds of Hindus, and in Khero'demoney’s case the Court 
refused to apply them, and I think rightly.’’C 1 ) 


16. Where an interest fails by reason of any of the 

Transfer to take rules contained in sections thirteen, fourteen 
effect on laiiure oi and fifteen, any interest created in the same 

prior r transfer. transaction and intended to take effect after 
or upon failure of such prior interest also fails. 


SYNOPSIS. 


Paragraphs. 


500 . ’ Analogous 

501. Principle. 


Law. 


502. Gift over 
invalid. 


wh c n 


500. Analogous Law.—This section corresponds with 8. 116 of the 
Indian Succession Act < 2 > which runs thus:— 

“ 116. Where a bequest is void by reason of any of the provisions 
of s. 113, s. 114 or s. 115, any bequest contained in the same will, and 
intended to take effect after or upon failure of such prior bequest is also 
void." 


Illustrations. 

(*) A fund is bequeathed to A for his life, and after his death to such of his sons 
a? shall first attain the age of 25, for his life, and after the deoease of such son, to B. 
A and B survive the testator. The bequest to B is intended to take effect after the 
bequest to such of the sons of A as shall first attain the age of 25, which bequest is void 
under Bee. 101. The bequest to B is void. ^ 

; f ?* rt ? is iU be< l ueat, l e d to A for his life, and after his death to such of his sons as 

shall first attain the age of 25, and if no son of A shall attain that aee, to B A and B 
survive the testator Ihe bequest to B is intended to take effect upon failure of the 
-ch^ A --^shaU first attain the age of 25, which bequest is void under 


T he u Ule . c * own this section is in accordance 
la 7 by W ^ 1C \ h ™ ltations upon void limitations are them- 
VOld \ £ he transaction being indivisible, once a: person transfers 

mter ® st being transferred, the failure of the prior 
interest leads to the failure of the whole transaction. As observed by Lord 

bt. Leonards of the gift over which was void: “ It was void, not because 
it was not within the line of perpetuity, but on the ground that the limita- 


(1) Per Wilson, J., in Bamlal v. Kanailal, 
12 C. 663_(680). .The real property cases 
are-too numerous to be cited here. The 
latest of these cases are Alt. v. Lord Stra- 
theden <Sc Campbell, [1894], 3 Ch., 265 ; 
In re Springfield, Chamberlain v.- Spring- 
field [1894], 3 Ch., 603 ; In re Abbott [1893], 

r . 


1 Ch., 54. In re Wood TuUett v. Colyille, 
[1894], 2 Ch., 310; In re Lord Sudeley 
[1894], 1 Ch., 334 ; in which, however, 
a different view consonant with the Indian 
rule was followed by Chitty, J. 

(2) S. 103, Act *X of 1865; S. 116 
Act XXXIX of 1925. 
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tion over was never intended by the testator to take effect unless 
tk^ 0 had W be^i mtG ? ded take under the previous Jimitation would, if,. 

he did not intend that the estate should wait for persons to lake i! ! 

nortuk V e en a) Wh Tld ^ !° “?• Was , in actual e ^^ence, but ..could 

senarated- if thl \°" olll * v uhen the events cannot be, 

sepaiated if they can be separated, then only the invalid limitation is 
disregarded, but the transfer itself is not void/) limitation,* 


gift over' m G l l 2 3 * * °J e / f Wh , e f a “l.-The first requisite of the failure of the 
fs U default of the antecedent disposition failing to take efffect 

beW nnon USt ''T bCeU T. at0d the S< “"< The g^ft over 

k®{ to ap ° n * contingency which is bad, becomes itself invalid the reason 

intended ^ perS ? DS entitled ullder the subsequent limitation were not 

thl nHor limit^ 6 U ? eSS and , uutil the prior limitation is exhausted; and as 
much u ? )e “\ g vold ’ tor remoteness can never come into operation 

the h if, be ® xhausted > 1<} ls impossible to give effect to the intentions of 
But H- lei ;. 111 fa y our of the beneficiaries under the subsequent limitation (3) 
annninf hmitation does not necessarily apply to limitations in default of 
appointment, in which usually the intention is that they should take effect 
unless displaced by a valid exercise of the preceding power of appointment, 
inus where the donees of a limited power of appointment purported to 
-exercise it hy appointing trustees upon such trusts as A, one of the objects 
e + P f Wer should ’ with certain consent, appoint; and in default of and 
subject to, any such appointment, upon certain trusts which were within 
e power It was held that, although the power of appointment purported 

1°ri M C ,° D u rred °? ^ was void - the trusts in default of appointment were 
/and Hence limitations in default of appointment under a power which 
is void for remoteness are not necessarily invalid unless they are themselves 
obnoxous to the rule against perpetuity.(5) Again, if the gift over is 
dependent upon the happening of either of two events, one of which is le^al 
and the other illegal, the succeeding interest will take effect only if the 
former event in fact happens, although the second event may offend against 
the rule. In such cases, the whole question depends upon whether the 
clause for carrying the estate over is divisible or not. If it is, the valid 
disposition would take effect without reference to the invalid contingency. 
Thus, suppose a gift over is made of property in the event of there never 
being any child of A or in the event of no child attaining, etc., twenty-one. 
Now here the first contingency is valid, but the second is too remote, but 
the gift over would none the less take effect on the happening of the former 
events 6 ) The question in such cases is. whether the gift can be split into 
two alternatives, in which case, if the alternative, which is within the le^al 
limits, happens, the gift over would take effect.G) * 


(1) Moneypenney v. Derring, 2 DeG. 
M. & G., 182. 

(2) Evers v. Challis, 7 H. L. C., 531, 
Watson v. Young, 28 Ch. D., 43(i 

\ Jonea v - Westcornb, 1 Eq., Cn. Ah., 
^46; In re Bence Smith v. Bence [189P, 
3 Ch., 242. 

(3) Robinson v. Hurdcaatle, 2 R. R., 

oci < 261 ); Routledge v. Dorrie, 2 Ves., 

357 ; Beard v. Westcolt, 5 B. & A., 801 ; 

Moneypenney v. Derring , 2 DeG. M. & G. 


145 (181, 182); In re Abbott; Peacock 
v. Frigout [1893], 1 Ch., 54 (57). 

(4) Webb v. Sadler, L. R., 8 Ch., 419. 

(5) In re Abbott ; Peacock v. Frigout, 
[1893], 1 Ch., 54 (59); explaining WoU 
laston v. King, L. R. 8 Eq., 105 ; Morgan 
v. Gronow, L. R., 10 Eq., 1. 

(0) Watson v. Young, 28 Ch. D., 436 
(443); Evers .v. Challis, 7 H. L. C., 531. 

(7 Evers v. Challis, 7 H. L. C., 531 
( 047 ;. 
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The same rule would appear.to apply to Hindus, at any rate to 
those to whom the Hindu Wills Act( J > is applicable. Thus, a bequest of a 
trust-fund which “ my great-grandsons shall, when they attain majority, 
receive the whole to their satisfaction, and they will divide and take the 
same in accordance with the Hindu law. God forbid it, but should I have 
no great-grandsons in the male line then my daughters' sons, when they 
are of age, shall take the said property from the trust-fund and divide it 
according to the Hindu Shastras in vogue.” Here the bequest to the 
daughter’s son was dependent on, and not alternative to, the gift to the 
great-grandsons, and therefore a bequest which is void within the rule.( 1 2 > 
And it would he so if the words make the gift to the daughters’ sons con¬ 
tingent on the double event— first , of the gift to the great-grandsons 
ultimately failing to take effect according to its terms, and of secondly , 
the daughters’ son coming of age. But if, on the other hand, the .bequest 
mean: “ if at the time when my daughters’ sons come of age, the gift to 
m y great-grandsons for any reason has not taken effect, then my daughters’ 
sons shall take the property,” then the gift being in the alternative shall 
not infringe the rule and would take effect. 

17. The restrictions in sections fourteen, fifteen and 
Transfer in sixteen shall not apply to property trans- 

perpetuity tor ferred for the benefit of the public in the 

benefit of pu c. advancement of religion, knowledge, com¬ 
merce, health, safety or any other object beneficial to 
mankind. 

SYNOPSIS. 


504- A nalogous Law. 
507. Principle. 

508., Benefit of the 
Public, 

509. What is Charity. 

510. Indian cases on 
Charity. 

511. What are not 
Charities. 


Paragraphs. 

512. Hindu Endow¬ 
ments. 

513. Religious Endow¬ 
ments; valid and 
invalid. 

514. English and Hindu 
Law Compared. 


615. Intention how 

construed. 

516. Mahomedan En¬ 

dowments. 

517. Pars is. 

518. Armenian. 

519. Cy-press Doctrine. 


504. Analogous Law.—Similar exceptions are made in the Indian 
Trusts Act, section 1. But the corresponding provisions of section 118 of 
the Indian Succession Act< 3 > are restrictive on the lines of the English 
Mortmain Acts. 


In England before the passing of the Statute of Mortmain the policy 
of early times was to favour gifts to charitable and religious uses,< 4 > so 
much so that property once devoted to charity was never allowed to be 
diverted to any other channel, by the failure or uncertainty of the particular 
objects. But the proneness of people to make ill-considered dying bequests 
under religious influence to the church threatened to develop into a public 
danger, and a statute had accordingly to be passed to prevent persons from 
making death-bed bequests.It was enacted that no hereditaments or 
personal estate to be laid out in the purchase of hereditaments, was to 


(1) Act XXI of 1870. 

(2) Brajanath v. Anarulamayi, 8 B. 
L. R., 208. 

(3) Aa to the. meaning of which see 
Administrator-General v. Simpson, 26 M. 

73. 


(4) 43 Eliz., c. 4, enlarged the devising 
power of testators. Attorney-General v. 
Rye v. 2 Vtrn 463. Attorney-General 
Burdelt, b., 765. 

(6) 9 Geo. II, c. 36, brought into force 
from 24th June 1736. 
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be disposed of or charged for any charitable use, otherwise than by indenture 
sealed and delivered in the presence of two credible witnesses, twelve 
calendar months before the death of the donor, and enrolled in Chancery 
within six calendar months after the execution. The assurance must 
further be made to take effect in possession inmediately for the charitable 
use intended, and must, as a rule, be without any provision for the benefit 
of the assurer or his successors. 

505. The time-limit is not imposed on sales of land to a charity for 
full value. The provisions of this statute have in part been modified by 
more recent enactments.O Thus, personal property may be devised by 
will to a charity.( 2 ) The investment on mortgage of land of money held 
by any corporation or trustees for any public or charitable purpose is also 
exempted from the statute.< 3 > The two universities of Cambridge and 
Oxford, and the colleges thereof, and the scholars upon the foundation 
of the colleges of Eton, Winchester and Westminster,* 4 ) and the whole of 
Scotland* 5 ) are also exempted from its conditions. The Act extends to 
leaseholds and moneys secured on mortgage, and even to judgment-debts 
creating a charge on real property.* 6 ) 

506. The present section then widely differs from the corresponding 
law in England, and if the latter affords any analogy at all, it must be 
found in the cases determined before the passing of the restrictive enact¬ 
ments. The English statute had never any application to India,* 7 ) and 
consequently, its provisions wall not apply to bequests made by domiciled 
Englishmen in this country.* 8 ) Neither the statute nor the section applies 
to Hindus, Mahomedans or Buddhists.* 9 ) but the principle here enunciated 
has been recognized in their cases also.* 10 ) 

507. Principle—This exception to the general rule against perpetuity 
ib made on the ground of public utility, for it is only fair that transfers 
made for charitable purposes and towards objects of public benevolence 
should be free from the trammels of law w r hich, if enforced, might have 
the result of diverting funds from objects of unquestionable public advantage 
and philanthropy. In England, however, such bequests are not valid. 
No doubt the policy of early times strongly favoured gifts.< n ) even of land, 
to charitable purposes. At the commencement of the eighteenth century, 
however, the tide of public opinion appears to have flowed in an opposite 
direction, and legislative restrictions were placed upon what were termed 

superstitious and charitable uses.” Thus by the Statute of Mortmain* 11 ) 
commencing from the 24th June 1736, no transfer of immoveable property 
could be made except by a sealed indenture executed twelve months before 
the death of the donor, and which had to be enrolled in Chancery within six 
months before the deat h. This Statute was repealed and revised by the 

(1) Mortmain and Charitable Uses Act, 

1888, 61 & 62 Vicfc., c. 42, repealing, 91 
Geo. II, c . 36. 

(2) S. 4, 61 & 62 Vicfc., c. 42 ; 64 & 55 
Viet., c . 73. 

(3) 33 & 34 Vicfc., o. 34. 

(4) S. 4, 9 Geo. II, o. 63. 

(6) Ib., 8. 6. 

(6) Jeffries v. Alexander , 8 H. L. 0., 

594 . 

i °f fy/ons v. East India Co., 

1 M. I. A., 176 ; Advocate-General v. Vishwa- 

1 B. H. O. R., (A. C.) 9; Das Merces 
v. Cones, 2 Hyde, 66 ; Andrews v. Joakim, 


2 B. L. R. (O. C.), 148 ; Judah v. Judah, 
5 B. L. R. (O. C.), 433; Colgan v. The 
Administrator-General, 15 M. 424 (443). 

(8) Broughton v. Mercer, 14 B. L. R„ 
448 ; Colgan v. Administrator-General. 15 
M. 424. 

(9) S. 2 (d) and e. 10, ante . Sitaram v. 
Jadunath, 1 C. L. J., 204 ; 24 I. C. 72. 

(10) S. 43, Eliz., c. 4, authorizing testa¬ 
mentary appointments to corporations 
for charitable uses. 

(11) 9 Geo. II, c. 36. 
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Mortmain and Charitable Uses Act, 1888,0) whicli is jstill in force in England, 
but not in Scotland.* 1 2 ) It is, however, subject to certain exceptions in 
favour of objects of public utility to convenience, e.g., sites for schools,* 3 ) 
literary and scientific or similar institutions,* 4 ) recreations and play 
grounds,* 5 ) or places of worship or burial,* 6 ) or for dwellings of the working 
classes.* 7 ) 

508. Benefit of the public.—The objects in favour of which this excep¬ 
tion is enacted are objects which would be designated “ charitable " for 
“ charity ” has been defined to be a general public use.* 8 ) The Elizabethan 
Statute* 9 ) enumerates various (though not as commonly supposed all) kinds 
of charities, viz., the relief of the aged, impotent and poor people,* 10 ) 
maintenance of sick and maimed soldiers and mariners, schools of 
learning,* 11 ) free schools and scholars in universities; repair of bridges, 
ports, havens, causeways, churches, sea-banks and highways; education 
and preferment or orphans; the relief, stock, or maintenance of houses of 
correction ; marriages of poor maids, supportation and help of young trades¬ 
men, handicraftsmen and persons decayed; relief or redemption of prisoners 
or captives; and aid in case of any poor inhabitants, concerning payment- 
of fifteens, setting out of soldiers and other taxes. Besides these objects 
specified in the Statute, charity extends to gifts for other purposes also. 
Thus, gifts for the erection of water-works,* 12 ) or to be applied for the good 
of a place,* 13 ) general improvement of a town,* 14 ) for endowing a church, 
or preaching a sermon.* 15 ) for endowing or erecting a hospital,* 16 ) or for the 
benefit of widows and orphans,* 17 ) for the maintenance of a lecturer or 
quadrupeds and birds useful to man. anti-vivisection societies;* 18 ) and finally 
gifts for any purpose which is either for the public or general benefit of a 
place,* 19 ) or tends towards public religious instruction or edification* 20 ) have 
been respectively held to be charitable.* 21 ) 


509. “ Charity- in its legal sense, ’ said Lord Macnaghten,* 22 ) “ com- 

r u prises four principal divisions—trusts for the relief of 

W at ar y. p 0ver ty ■ trusts for the advancement of education; trusts 

for the advancement of religion; and trusts for other purposes beneficial 
to - the community, not falling under any of the preceding heads. The 
trusts last referred to are not the less charitable in the eye of the law 
because incidentally they benefit the rich as well as the poor, as indeed, 
every charity that deserves the name must do either directly or indirectly. 


(1) 51 & 52 Viet., c. 42, amended in 
1891, 54 & 55 Viet., c. 73, s. 5. As to 
coses on these Statutes, see Churcher v. 
Martin, 42 Ch. D., 1)12 (decided on the 
Act of Geo. II). In re Bridger [1894], 
1 Ch., 297 ; In re Hume [1895], 1 Ch., 422. 

(2) By s. 6. 

(3) 4 & 5 Viet., c. 38, ss. 210, 16; 7 
& 8 Viet., c. 37 ; 14 & 15 Viet., c. 24 ; 
15 &d6-Vict., c. 49. 

(,4>. 17 & 18 Viet., c. 112, ss. 1, 13 & 14. 

(5) 22 Viet., c. 27. 

(6) 45 & 46 Viet., c. 21. 

(7) 53 & 54 Viet., c. 16. 

(8) Jones v. Williams, Amb., 651. 

(9) 43 Eliz., c. 4. 

(10) Nash v. Morley, 6 Beav., 177. 

(11) Attorney-General v. Nash, 3. B 

C. C., 587. 


(12) Jones v. Williams, Amb., 651. 

(13) Attorney-General v. Webster, L. R-, 
20 Eq., 483. 

(14) Hcwse v. Cha’ man, 4 Ves.', 5462 
Attorney-General v. Hellis, 2 S. & St., 6. 

(15) Turner v. Ogden . 1 Cox, 316. 7; 

(16) Tetham v. Anderson, 2 Ed., 29; 
Attorney-General v. Kell, 2 Beav., 575. 

(17) Attorney-General v. Comber , 2 S. & 
St. 93, 

(!S) In re Foreaux [1895] ,2 Ch., 501. 
(19) Attorney-General v. Aspinal, 2 My. 
& Cr., 622 (623). 

*(20) Wilkinson v. Lirdgren, L. R., *> 
Ch., 570 ; Cocks v. Manners, L. R-» N ’ '*■* 
I?q., 585. 

(21) 2 Jarm., pp. 209, 210, 211. 

(22) Commissioners v. Pemsel, [189J1» 
A. C., 583. 
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A religious purpose is a charitable purpose; a society for religious purposes 
would, therefore, ordinarily bo a society for charitable purposes. Any 
mode of promoting the welfare of mankind would be a charitable object/ 1 *' 
Charitable purposes are not restricted to the giving of alms or other charit¬ 
able reliefs. 


510, Indian Cases on Charity. —Gifts and bequests for the following 
purposes are valid: For saduvanitW (food given to all comers) and avalaW 
(i.c., of cistern of water for animals to drink out of) or a well* 4 *; so also 
gifts to a temple or an idol/ 5 * a uakf, or endowment to religious and 
charitable uses/ 6 * maintenance of choultries for affording shelter to stran¬ 
gers/ 7 * But a wakf must be certain as to the property appropriated, un¬ 
conditional, and not subject to an option/ 8 * and solely devoted to the 
worship of God or to religious or charitable purposes/ 9 * A devise for the 
support of a hospital is valid/ 10 * A bequest by a Parsi for the performance 
of Soo Baj rozaar , ghambur and dosla ceremonies, the consecration of 
niraugdin , and the recitation of Yczashin was upheld/ 11 * but not so a 
bequest by an Armenian for masses/ 12 * A gift by a Hindu to Dharam 
(religion) is too vague to be valid/ 13 * But a fund for the purpose of a Jain 
temple and maintenance of priests or the poor is valid/ 14 * Religious be¬ 
quests are presumably charitable/ 15 * 


511. What are not Charities. —The following have been held to be 
transfers not for charitable uses and therefore void: a gift to procure masses 
for the soul of the testator and others/ 16 * So also a gift to a convent of 
nuns (whose sole object is the sanctifying of their own souls, and not per¬ 
forming any dutv of a charitable nature*/ 17 * or a gift for the erection or 
repair of a monument/ 18 * vault or tomb, not forming part of a church/ 19 * 
So also a gift for the performance of ceremonies for the spiritual good of 
th edonor or his family* 20 * because they lead to no public advantage/ 21 * So 
also the gift of a cup to be given to the most successful yacht is not 
charitable, being a gift for the encouragement of sport/ 22 * And similarly 


(1) Anjuman-i-Islamia v. Nasiruddin, 
3 A. L. J. R.. 124; following White v. 
White r 18931, 2 Ch., 41. 

(2) Jamnabai v. Khimji, 14 B. 1. 

(3) lb. 

(4) Il, ‘ ‘ 

(5) Thackersey v. Hurbhum, 8 B. 432 ; 
Bhuggobutly v. Ooroo Prosonno, 25 C. 
112 (127). 

(6) Jeevan v. Shah Kabeerudeen, 2 M. 
I. A., 390. 

(7) Hossain v. AH Ajain, 4 M. H. C. 
R., 44. 

(8) Fatma v. The Advocate-General, 
0 B. 42. 

(9) Mahomed Hamidullah v. LettJal 
Huq, 6 C. 744 ; Luchmiput Singh v. Amir 
Alum, 9 C. 176 ; Bifcani v. Shuklal, 20 C. 
116, F. B. 

(10) Broughton v. Mercer, 14 B. L. R., 
442. 

(11) Lirnji v. Bapuji, 11 B. 441 ; dissent¬ 
ed from in Jamshedji Tarachand v. Soo- 
nabai, 33 B. 122. 

(12) Colgan v. Administrator-General, 15 
M. 424. 

(13) Devshunker v. Moliram, 18 B. 136; 


Morarji v. Nenhai, 17 r>. 35 ] : Runrhordas 
v. Parvafi, 23 B. 725, P. C. 

(14) Thackersey v. Hurbhum. 8 B. 432. 

(15) In re White ; White v. White (1893), 
2 Ch.. 41. 

(16) West v. Shuttleu'orth, 2 My. & K.. 
684 : Re Blundell's Trust . 31 L. J. (Ch.), 
52 ; Yeap y. Ong, L. R., 6 P. C., 396 (Chinese 
‘superstition’ case); Colgan v. Adminis¬ 
trator-General. 15 M. 424. 

(17) Cocks v. Manners. L. R.. 12 Eq., 
574. 

(18) Thomson v. Shakespear. 29 L. J. 
Ch., 140. 278. 

(19) Hoare v. Osborne, L. R., 1 Eq., 

585; Re Rigley's Trust, 36 L. J., (Ch)., 
147 ; Richard v. Robson, 31 Benv., 224; 
31 L.J.Ch., 397; Fovlerv. Fotrler. 33 Benv., 
616. 

(20) Trimmer v. Day tab, 25 L. J. Ch.. 
424. 

(21) Ycapachea v. Ong Cheng, L. R., 
6 P. C.; 381 ; Fatma Bibi v. Admitiistralor- 
General, 6 B. 42; Lirnji v. Bapuji, 11 B 

441. 

(22) In re Nottage [1895], 2 Ch.. 649. 
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it has been held that a gift for the repair of a private tomb* 1 2 ) or a monu¬ 
ment,^ or to establish a private museum is not charitable. 

512. Hindu Endowments. —Hindus, Mahomedans and Buddhists 
are, as already stated, entirely exempted from the operation of this chapter. 
It, therefore, becomes necessary to see how far these rules sanction 
charitable bequests. It has been ruled by the Privy Council that an 
alienation by a Hindu or Mahomedan or a Buddhist in perpetuity for a 
public object is not void.* 3 ) but the gift must be in reality for the object, 
and not a cover for making bequests against the rule as to perpetuities in 
which case it would be void.* 4 ) Property dedicated to some permanently 
charitable object cannot, as a rule, be alienated unless the necessity for 
alienation is completely established.* 5 ) 


513. Religious Endowments: valid and invalid _The Hindu law, 

unlike the English law with respect to charities, makes an exception in 
favour of religious endowments.* 6 ) But the fact that the exception is 

allowed both by the Hindu and Mahomedan law is often taken advantage 
of, for the purpose of creating a perpetuity. In such cases the so-called 
endowment is only so in name, the ulterior object of the donor being un¬ 
mistakably to create a perpetuity for the benefit of the donee or his 
descendants. Now since both Hindu and Mahomedan law lean against a 
devise creating a perpetuity, it is necessary to ascertain the limits within 
which a religious endowment may be validly made. For on this question 
would hinge the determination of the other question as to when should the 
dedication be regarded as illusory and invalid. The Hindu law, unlike the 
English law with respect to charities, makes no distinction between a 
religious endowment, having for its object the worship of a household idol 
and one which is for the benefit of the general public.* 7 ) A Hindu idol 
being symbolical of religious purposes is capable of being endowed with 
property, and no express words of gift to such an idol in the shape of a 
trust or otherwise are required to create a valid dedication, provided that 
the object of the donor be clearly specified, and the property intended for 
the endowment be set apart or dedicated to those purposes.* 8 ) Of course, 
where the gift is to take effect inter vivos , a registered document is neces¬ 
sarily a pre-requisite,* 9 ) but since a Hindu may make a nuncupative will,* 10 ) 
it follows that he may likewise make a nuncupative devise to secular or 
religious purposes. On the other hand, where deeds have been duly 
executed dedicating his property to trustees for the worship of the family 


(1) Richard v. Robson , 31, L. J. Ch., 
397. 

(2) Fowler v. Robson, 33 Beav., 616. 

(3) Jewan Doss v. Shah Kabeer-oo-deen, 
2 M. I. A., 390; Faima Bibi v. Advocate- 
General , 6 B. 42 ; Sookhmoy Chunder v. 
Monohari, 11 C. 684, P. C.; lAmji v. Bapuji, 
11 B. 411 ; Bikani v. Shuklal, 20 C. 116, 
F. B.; Sitaram v. Jadunath, 1 O. L. J., 
204 ; 24 I. C., 72. 

(4) Mahomed Hamidullah v. Latful Huq, 
6 C. 744 ; Promotho v. Radhika, 14 B. L. 
R., 176 ; Phare v. Damodar, 3 B. 84 ; 
Anantha v. Nagamuthu, 4 M. 200. 

(5) Mayne’s Hindu Law, § 397 ; Rahda- 

bullab v. Juggut Chunder , 4 S. D. A., 

162; Shibesewree v. Mathranath, '13 M. 

1. A., 270 ; 13 W. R., P. C., 28 ; Jagessur 


v. Rodroo, 12 W. R., 299 ; Tahboonissa 
v. Koomar, 15 W. R., 118 ; Arruth v. Jug- 
gumath, 18 W. R., 429 ; Mahant Burrn v. 
Kashi, 20 W. R., 471 ; Bunvxiri v. Mudun, 
21 W. R., 41. 

(6) Bhuggobutty v. Oooroo Prosonno 
25 C. 112. 

(7) Rupa v. Krishnaji, 9 B. 169 ; Khet• 
ter v. Hari, 1 C. 557. 

(8) Manohur v. Lakhmiram, 12 B. 263; 
followed in Bhuggobutty v. Oooroo Proson¬ 
no, 25 C. 112 (127). 

(9) S. 123, post. 

(10) Bhagvan v. Kala, 1 B. 641 ; Srini- 
vasammal v. Vijayammal. 2 M. H. C. R.» 
37 ; Subbayya v. Chelamma, 9 M. 477; 
Subbayya v. Surayya, 10 M. 251. 
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.idol, if the donor had intended that the deeds .should not ,be acted upon 
and has not divested himself of his property, there is then no endowment. 
Similarly, where a man purchased property in the name of his own idol, 
which no one except himself had the power or right to worship it, it could 
not be regarded as the property of the idol, but- is the property of the 
person who purchased it/ 25 Hindu law creates no legal obligation to 
endow a family idol to support it, although perhaps it may create a moral 
obligation under certain circumstances/ 35 And the mere fact that a portion 
of the profits of land in the possession of a party had been for some time 
used for the worship of an idol is no proof of an endowment/ 45 But. 
although the mere fact of the proceeds of any land being used for the 
support of an idol may not be proof that those lands formed an endowment 
for the purpose, still where there is apparently good evidence, going back 
for more than half a century, that the land was given for the support of 
an idol, proof that from that time the proceeds had been so expended 
would be a strong corroboration/ 55 In such cases, one test of an endow¬ 
ment as to whether it is bona fide or nominal is to see how the founder 
himself treated the property, and how, the descendants have since treated 
it/ 65 A. trust is not required to support a Hindu foundation, as it is 
by English law/ 75 And it has been laid down that in India a trust for a 
Hindu idol and temple should be regarded as one created for public charit¬ 
able purposes/ 85 But where neither the general public, nor any section 
of the people have any interest either in the erection and maintenance of 
a temple or in the performance of the prescribed duties, so that the original 
grantor and grantee and their descendants are alone to be benefited, the 
endowment does not become public merely because persons are fed at 
gurupuja and a water pandal is maintained during the hot season. But 
a temple always resorted to by a certain section of the public, and to 
which there was attached a dharamsala, and a sadavart for giving alms out 
of the surplus funds to the travellers, cannot but be regarded as intended 
for public, religious and charitable purposes/ 105 A bequest by a Hindu 
for the performance of ceremonies^ 15 and giving feasts to Brahmans is a 
meritorious act/ 125 A trust, if otherwise valid, is not rendered inva id by 
reason of the recital in the deed as to the testator s desire to establish a 

perpetuity/ 135 

514. It may be observed that the personal law of the Hindus and 
English’ and Mahomedans being intimately connected with their 
Hindu Rule com- religion, allows of gifts in perpetuity to religious objects 
pared. to an extent which would clearly be opposed to the rule 

as to perpetuities. Even bequests, which would in England be regarded 


(1) Watson & Co. v. Ratnchund, 18 C. 
10 P. C. 

(2) Brojosoondery v. Luchmee , 11 W. 
13 O. A., 20 W. R., 95, P. C. 

(3) Shamlall v. Hurosoondery, 5 W. 
R., 29.- 

(4) Ram Pershad v. Sreehuree, 18 W. 
R., 399. 

(6) Muddun Loll v. Komul, 8 W. R., 
43. 

(6) Oanga v. Brindabun, 3 W. R., 
142 ; Ram Coomar v. Jogender, 4 C. 66. 

(7) Manohar v. Lakhmiram, 12 B. 


247. 

($) Manohar v. Lakhmiram, 12 B. 247. 

(9) Sathappayyar v. Periasami, 14 M. 
1 (7). 

(10) Jugal Kishore v. Lakshmandas, 23 
B. 659 (664) ; Raghubar v. Kesho, 11 A. 
18 F. B. 

(11) Chunder Monee v. Motilall, 6 C. 
L. R., 496. 

(12) Lakshmxshankar v. Vaijanath, 6 B: 
24. 

(13) Rally Proeonno v. Qopee Nath, 7 0. 
L. R., 241. 
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as for superstitious uses are permitted in their case.* 1 2 * ) But the fact 
remains ttiat such bequests are in the nature of exceptions to the rule and 
must be carefully watched, lest under the .guise.of dedicating the property 
to pious uses a perpetuity, equally abhorrent to Hindu and Mahomedan 
ideas", be created which the courts will . im no h.wifeo/ enfomsm... Of course, 
where the testator has clearly ear-marked a portion of; his .property for 
charitable purposes, effect will .be given, to Lts washes.; „ n 

5i5. And in order to see what his real intention was, reference may 

intention how ^ made not tile will, but also to other cognate 

■construed. documents, and in fact to any record and surrounding 

circumstances disclosing or tending to disclose his un j 
mistakab'e intention.A testatrix after appointing four' executors, made 
ever to them by her will “ as such ” all her property and effects, “ but in 
trust always for the purposes hereinafter mentioned;” and after directing 
them to preserve certain houses as a family house, and giving certain 
specific bequests, disposed of the residue of her estate thus: ‘‘ As regards 
the remainder of my real and personal property of what kind soever, not 
already disposed of, I direct that my efiecutors shall receive and collect 
the same from all persons whatever, and in such manner as to them may 
seem proper, and I direct that they, their heirs, successors, representatives 
or descendants, may apply and distribute the same, all circumstances duly 
considered, in such manner and to such parties as to them may appear 
just.”' But it was held by the Privy Council that, according to the true 
construction of the above clauses, there was no absolute gift to the executors 
as.individuals. The residue was not severed from the trust with which 
the testatrix had clothed all her property in the hands of executors but 
although u trust was iutended to be created, it failed for want of adequate 
expression of it.TO Lord Eldon has laid down the same principle for he 
“?Z s: , fftbe testator meant to create a trust, and not to make an absolute 
gift, but the trust is ineffectually created, or is not expressed at all, or 

fails, the next-of-kin take. < 4 > 

Ste. Mahomedan Endowments.— The law relating to trusts is of great 

antiquity in the Mahomedan law, and is said to owe its origin to the 
Prophet himself, who is said to have enjoined on owners the duty to tie up 

“n d d< j T ° te ; ts produce for ever and ever to human beings. 

. ’ lh ^en the dedication of property either in express terms or by 

o'Cmtrdr “%■ ^antable or religious object, or to secure any benefit 
to human beings. The constitution of wakf naturally implies creation of a 
perpetuity, for even in eases where the object of the wakf fails the rever¬ 
sion is to be applied for the benefit of the poor. And according to Hanafi 
law there can be no valid wakf tor a limited time. If it be Veated for 
even a limited period, the limitation as to time fails, and the wakf takes 
effect as a perpetual dedication. Wakf is then another exception to the 
rules as to remoteness, and the law regards it with tenderness inasmuch 
as it, is usually a bequest to the deserving poor. But from this very fact 
it was often made a cloak for concealing the ulterior design to defeat the 
provisions of the rule. According to the Shia law® the first pre-requisite 


(1) Mullick v. Mullick, 1 Knapp., 245; 
Juxjqut Mohini v. Alt. Shokhee Aloney, 14 
M. I. A., 289 ; Fntmabibi v. The Advocate- 
General, G B. 42 ; Colgan v. The Adminis¬ 
trator-General, 15 M. 424 (446). 

(2) Permanandas v. Venayelcrao, 7 B. 

19, P. C .;'Bhughobutty v. Gooroo Prosonno, 


25 C. 112. 

(3) Yeap Cheah v. Ong Cheng, 6 P. C. 
381. 

(4) Alorice v. Bishop of Durham, 10 
Ves., 635. 

(5) Lit. (Arab) “ tying up or detaining.” 

(6) Hamid v. Mujawar, 24 A. 257. 
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ohnri table uses, “if 1 ^tLrefore^e'V? “ Speci , fic dedi oatiou to religious or 
the dedication was'not so nJoh inX ?^ ^ 

objects as to secure the preservation of th« d 1 !" sfy pJOUS or charitable 
the wakf was held to be invalid *<n donor s property for bis family. 

remaining four annas in favour J l ty i , 1 have m ade a wakf. of the 

they no 10^6X1^ i^fa^our^f'tl d * scenfa “p* l^ow'so^ 

atX " aS m F' Zt V-' 1 - *"«- f <» 

^st^mlftbtth 11016 °¥ ^ ^ in s trumg n t'' beyond^ the 
cation of 7 h e ^ purposes to wS 7 ,“ e0ntaiDed spedfi 

iiiiiiliii 

^/ e properfcv° nC A rned li h ® Iaid down no rules for the management of the 

for tbf a? ty '- WaS aIso concur rently drawn up, and it provided 

and 1 ^j j CCQSS 10D to - be office of mutwalli after the death of the testator 
the Lnn d0WD C f rt rr rules of practice ” to be observed wirti“rSert^e to- 

than thp g T eDfc ° f the f endowed P«>P e rty. These rules enjoined no mo re 
an the , observance of certain customary ceremonies which the tesNtor 

he ° $*£*"!)• X ° ne nile pr0vided for tbe payment Vrsf of ail ot 

wbJlf l rS d f, bts the curtailment of expenditure. The ivakfnama 
ne H yl th , at tb ? wahf was created “ in order to obtain benefit in the 

“ undergo • “ S ° directed that the property therein comprised should 
under no circumstances be made the subject of inheritances” This 
clause was inserted avowedly with the view of preventing its distruption 
v being made subject to the law of inheritance and whinb u — a.. 


r wu * msenea avowedly witn the view of preventing its distruption 
v being made subject to the law of inheritance and which had been the 
fate of the property belonging to the settler’s other four brothers It wav 
tnus clear that under the guise of a wakf the settler attempted to establish 
a^perp^mty in f vour of his own descendants as beneficiaries.< 3 > These 

BT reauests n,rp. now nrnvidp.d hv flip nrriTiici^nn tvt_ 1 


pmpetuiDy m l vour of his own descendants as beneficiaries.< 3 > These 
and similar requests are now provided by the provisions of the Mussalmnn 
wa/» 7 validating ActW which legalizes the creation of a wahf designed for 

ch ° f the family a ' d descendants with ultimate remainder to 


517. The Parsis are, however, subject to the rule, which was applied 
Parsla. to a Parisi bequest of the income from a one-third share 

<< , of a bungalow in Bombay to be devoted in perpetuity*to 

. e performance of the haj rozzar ceremonies and the consecration of the 
ntraugdin, and the recitation of the yezashin and the annual ghamhar and 
dorta ceremonies,” which ceremonies were shown to be performed amono 

Kr S £ ather with a view to the . P rivate advantage of individuals than for 
public benefit. It was also provided that the property was not to be sold 


(1) Hamid v. Mujawar, 24 A.. 257 ; 

AU TrY- Mu Oh<*h ib., 231 ; Agha Alt v. 
AUaf Hasan, 14 A. 429 ; Mahomed Hatni- 
aullah v. Laiful Huq, G C. 744 ; Pathukutti 
v. Avathalalculti , 13 M. 66; Abdul v. 
£*“•**» 10 B. H. C. R., 7 ; Mahomed v. 
Mahomed, 5 Bom. L. R., 624. 


(2) Mahomed Hamidullah v. Latful Hun 

uvtt &, ?x;r Au - 4 * 

(3) Hamid v. Mujawar. 24 A 257 19 no 

203); see S. 129 Comm., post (2 ° 2 

(4) Act VI of 1913. 

(5) Ib. S. 3. 
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or mortgaged. It was held that since the benefit, if any, was to accrue to 
only a limited few and not to the public, the bequest was not saved by the 

rule.* 1 * 


518. An Armenian resident in this country is bound by the rule 

enacted in the Act. He cannot say that because the.rule 
Armenian. as perpetuity is inapplicable to Hindus and Mahome- 

dans the rule itself had no application to India, for the rule being founded 
on public policy must be regarded as a part of the territorial law of England 
in all her Colonies and Dependencies. Hence a bequest by an Armenian 
in 1836 of a certain fund “ that the income thereof be given for perpetual 
masses 'for the benefit of my soul and for the souls in purgatory was 
held to be void as not falling within the exemption in favour of charitable 

bequests.* 2 * 


A devise of “ two plantations, in which the graves of the family are 
placed to be reserved as the family burying place, and not to be mortgaged 
or sold is void as a devise in perpetuity. Similarly a direction ‘ that a house 
for performing religious .ceremonies to my late -husband . and myself be 
erected ’ is void.”* 3 * ‘‘Although'it certainly appears, that the performance of 
these ceremonies is considered by the Chinese to be a pious duty it is one 
which does not seem to fall, within any definition of a charitable duty of 
use i The observance of it can lead to no public advantage, and can benefit 
or solace only the family itself.”* 4 * Such bequests bear a close analogy to 
a gift by a Roman Catholic widow of property for masses to the repose of 
he? deceased husband’s soul and of her own, which, though not falling 
within the statute as to superstitious uses, was still held not to be a charit¬ 
able use.* 5 * It is to be observed that in this respect a pious Chinese is in 
precisely the same predicament as a Roman Catholic who has devised pro¬ 
perty for masses for the dead, or as the Christian of any Church who may. 
have devised property to maintain the tombs of deceased relatives. All are 
alike forbidden on grounds of public policy to dedicate lands in perpetuity 


to such objects.* 6 * 


519. Cy-pres Doctrine.—Charities, it is said are so highly favoured 
in law that gifts to charities have always received a more liberal construc¬ 
tion than the law will allow in case of gifts to individuals.* 7 * In the casp 
of charitable bequests, where from the objects being uncertain, or the per¬ 
sons who are to take not being in esse, or the bequest being incapable of 
being carried into exact execution, or for other like causes, a literal execu¬ 
tion becomes inexpedient or impracticable, the Court will carry out the will 
as nearly as it can according to the original purposes, or, as the technical 
expression is, cy r pres * near to it.’ The applicability of this doctrine was 
much canvassed in a case in which the testator, a Parsi, had left a sum 
of money for the purpose of erecting a meeting hall for the-exc’usive use of 
the Parsis. The endowment was found to be inadequate, and a hall could 


(1) IAmji v. Bapuji, 11 B. 441 (447- 
448) ; following Cocks v. Manners, L. R. 
12 Eq., 674 ; Attorney-General v. Haber¬ 
dasher's Co., 1 My. & K., 420. 

(2) Colgan v. Administrator-General, 15 
M. 424 (446). 

(3) Yeap Cheah v. Ong Cheng, L. R., 
6, P. C., 381. 

(4) Yeap Cheah v. Ong Cheng, L. R., 

6 P. C., 396. 


(6) West v. Shuttleworth, 2 My. & 

684. 

(6) Yeap Cheah v. Ong Cheng, L. R-. 
6, P. C., 381 (396); following Bichard 
v. Robson, 31 L. J., (Ch.), 869; Hoare 
v. Osborne, L. R., 1 Eq., 686. 

(7) Mills v. Farmer, 1 Mer., 56, 96; 
Moggridge v. ThackwM, 7 Vee., 36; 
Story’s Eq. Jur., 1165. 
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the obieeTof 6 The < l uestioQ tht “ raised was whether 

diveS * f f ft! h f testator could not be carried out cy-prcs bv sa»etionin° 
diversion of the fund into other channels, and the Court held that it had 

ordered tte a fld D t C ° n h Ult t'r n 7 ith the members of th e Pare! community it 
oraered the fund to be utilized in erecting a hospital.! 1 ) 3 


18. Where the terms of a transfer of property direct 

Direction for ‘^ come arising from the property 

accumulation. shall be accumulated, such direction shall 

be void, and the property shall be disposed 
oi as if no accumulation had been directed 


Exception —Where the property is immoveable or 
where accumulation is directed to be made from the date 
ot the transfer, the direction shall be valid in respect onlv 

“1“ !? Come ans ' n 8 from the property within one year 

nrolS l0W1 7? SUCh date; and at the end of the year such 
property and income shall be disposed of respectively, as if 

ho penod durmg which the accumulation has been directed 
to be made had elapsed. 


520. Analogous Laic. 

521. Effect of direction 
, for Accumulation. 
523. Principle. 


SYNOPSIS. 

Paragraphs. 

52{ Limits of Accumu¬ 
lation. 

526. Permissible period 
for Accumulation. 


527. 

529. 

5S0. 


// mdu Lair on 
Accumulation. 
Religious and Chari¬ 
table Trust. 
Exceptions. 


Succession^! I? ^ W *~ Thls s ^ ctl0n corresponds with s. 117 of the 
as the T^n a ? d bas *; e . en ad apted from the English Statute known 

income t!!T rl°V* whlcb wa s passed to prevent accumulation of 
name ( 4 ) « h lsh Act was the outcome of the decision in a case of that 

iWnl wh, ® h ? ne Pefcer Thellusson in 1796 A.D. disposed of his 
intr tw e fk r °? erty by , whlch he exc,l, ded his issue from enjoyment, direct- 
mf Qtuf fc * e , inc0rne from hls estate should be accumulated. As there was 
it waff u * 4 ° P revent this, his directions had to be carried out, although 
live* T 5 be monstrous fc hat the property should be tied up for nine 
win!’ ^ ye . statute subsequently passed the period of accumulation under 

testLTftt 1 n lte . d - t0 the term of twenty-one years from the death of the 
l , pertain exceptions are, however, made for the pavment of 

bona fide debts® of the testator or of any other person. P ' Y °* 


U) Hormasji, 32 B. 214 (246). 

•x-i 2 !^ 104 Aet X of 1865 ; S - 117 Act 

XXXIX of 1926. ' • 

(3) 39 & 40 Goo. Ill, c . 98. See also 
^onvoyanemg Act, 1881, 44 & 45 Vic., 
V v *’ 42 (6) ; Thellusson v. Woodford, 

no 69 '! Hr ?• affirmed on appeal, 11 Ves., 
112 ; 4 R - 'R-. 206; Appeal in 8 R. R., 


104 (1805 A. D.) 

(4) Thellusson v. Woodford , 4 VeP,, 227. 

(5) Cf. S. 89 Law of Property Act 
1922. 

(6) Ib. 9 Thelluson Act (39 & 40, Geo 

98 i 2 ; Matfiews v. Keble, L. R.' 
3 Ch., 691 (698). 
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521. The corresponding section of the Indian Succession Act runs 
thus: — 

“ 104. A direction to accumulate the income arising from any 
Effect ol direction pr0 perty shall be void; and the property shall be disposed of, as 
for accumula ion. - jf no accumulation had been directed. .. 


f ^ 

,, Wl ,„ r p the property is immoveable, or where accumulation is directed to 

. nflae from ^Seath o? ffe testator, the direction shall be valid in respect only of the 
be ma t j ie prope rty within oue year next following the testator s death 

■income g year such property and income shall be disposed of respectively, 

-Vthe period during which the accumulation has been directed to be made had elapsed. 



Illustrations. 

U) 'l he will directs that the sum of Rs. 10,000 shall be invested J n f nSoal 
(0 securities, and the income accumulated for 20 year/, and that ^he principal 

together with the accumulations, shall then be divided 

A,B and C. are entitled toreceive the sum of Rs. 10,000 at the end of the year 
from the testator’s death. 

<ii) The will directs that Es. 10,000 shall be invested and the income accumulated 
' ' until .4 shall marry, and shall then be paid to lum. A is entitled to receive 

Rs. 10,000 at the end of a year from the testator s death. 

/•••x TV*, will directs that the rents of the farm of Sultanpur shall be accumulated 
**“ for ten years and that the accumulation shall be then paid to the eldest son of 

4 . At the death of the testator, .4 has an eldest son living, named B. B shall 

receive at the end of one year from the testator’s death, the rents which have 
accrued during the year, together with any interest, which may have been made 

by investing them. 


iiv) The will directs that the rents of the farm of Sultanpur shall be accumulated for 
' ’ ten years and that the accumulation shall then be paid to the eldest son of A. 
At the death of the testator A has no son. The bequest is void. 


(,.) A bequeaths a sum of money to B, to be paid to him when he shall attain the 
age of 18, and directs the interest to be accumulated till he shall arive at that 
age. At '.4 's death the legacy becomes vested in B and so much of the inter¬ 
est as is not required for his maintenance and education is accumulated, not 
by reason of the direction contained in the will, but in consequence of B's 
minority-” 


„ The trustee of a minor is, however, empowered to accumulate his 
ward’s income for the benefit of his ward.* 1 ) And f. similar, provision is 
.made. ip the English Conveyancing Act, 1881.< 2 > 


522.. The marginal note to the Bill shows that the draftsmen had 
• settled the section in view of an English precedent* 3 ) from which, however, 
ii no perceptible principle has been borrowed. In the case referred to out of 
. 1 .. the-accumulation made, the court ordered the withdrawal of £40,000 for 
rebuilding the family mansion house on condition that the fund be recouped 
by setting aside certain sums out of its rents.* 4 ) But such a direction in 
the case of immoveable property may or may not be valid a chord mg' as it 
does or does not satisfy the first proviso of the exception, the word “or 
denoting that the two clauses are to be read distributively. Although this 

(1) S. 41 Indian Trusts Act (II of 1882). 743 (748). The motion was agreed to 

(2) 44 & 45 Viet., e. 41. s. 42.. by all the parties,, but the Cqurt’s order 

/•ix Donaldson v. Donaldson, 3 Ch., D., was . necessary as a rrynpr beneficiary 

^ under the settlement was affected. 

(i) Donaldson v. Donaldson, 3 Gh., D.. • ■.. v* <f - 

. " . .. . „ ■ i . .. . 

jT“f ***•» fc , ' • 

•• l,w •** • . . tr. ...I, » - - 


' •• 
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notin' 1 n 11 based . u P°“ th ? En K> isl1 it should be noted that it does 

&* SL& IS s&% CVS* 

t eX P e “ d pa rt °f'the income of landed estate in maintaining'the. pro 
P J m good repaii/ Ihe statute does not extend to Ireland/ 5 ) 

C ° U ^ tries . the provisions of the section would apply equally to 

ope^tfon of ^ui P' » aV i e UO a ™ licat !° n to U '" d " law or to a transfer by 
peiation of law in which an accumulation may legally take place/ 7 ) * 

of a l-/ ngI ? nd ^ statute applies also to leaseholds/*) and the validity 
of a gdt or devise of a leasehold estate would be judged by the law o £ 

domicile/ 11 *) 1 16 Pr ° Perty is Situate and hoi b > the law of the grantor’s 

T . ,f 23, f 1 * 1101 ? 16 /—H' unlimited accumulations were allowed as in 

nearer^lescemW * l ° c ? , ! siderabl ° and hardship upon 

evil bv nl ZZtZ ^ ™ laU ? n *' » nd «'<>uld, moreover, engender a public 

by ambS&pT? y i ti ;° f reati ' a e,lgth of time, often arbitrarily fixed 
oy ambitious testators, out. of the reach of commerce. 

accufnnI* t- Limits of Accumulation.-The absurdity of allowing unrestrained 
accumulations cannot better be made evident than by a ivcital'of the* facts 

dev sed w*T h, ? h f T e VlS f \° the restrictive legislation. There the testator 
esbife d « t i f b 1 tGS of tb e annual value of about 5,000/., and other 

f ted t0 HrPJ? rohascd Wlth tho resi(luc of the personal estate, 
durin cr fh* 3 ’ r° ° Ve I * to trustees and their heirs, etc., upon trust 

3mm the lives of the testator s sons, A, B and C, and of his grandson D, 

net ot such other sons as A now has, or may have, and of such issue ns D 
may have, and of such issue as such sons may have, as shall he livim* at 
ms decease or born in due time afterwards; and during the life of "the 
survivor, to receive the rents, and profits and from time tb time to invest 
the same, and the produce of timber, etc., in other purchases of real estates; 
and after the death of the survivor of the said several persons, that the 
said estates shall be divided into three lots, and that one lot shall be 
conveyed to the eldest male lineal descendants then living of A in tail male, 
remainder to the second, etc., and of nil and every other male descendant 
or descendants then living, who shall be capable of.taking as heir in tail 
male and of the persons' to whom a* prior estate is limited-of /l- successive!' 
in tail male, remainder in equal moieties,* to the eldest and every other 
male lineal descendant or descendants 1 then living of B and C, as tenants-in- 
common in tail-male, in the same manner, with cross remainders; or if hut 
one such male lineal descendant, to him in tail • male, and'-the remainder 
to the trustees, etc. The other two lots were directed to he conveyed to the 
• 

(1) In the marginal note to the Hill of 
1879 the following ease is cite*! as the 
authority —Donaldson v. Donaldson, 3 Ch. 

D., 743. 

(2) 39 & 40 Geo. III. c. 98, F. 3. 

(3) Bateman v. Hod/jkin, 10 Fenv., 

420; Barrington v. Lid'del, 2 DoO M. * 

480; Edwards v. Tuck, 3 DeC. M. & 

G., 40. 

f4) Vine v. Raleigh [18911, 2 Ch., 13. 


(5) Freke v. Carbery, L. R., 1G L*q., (9) Ibid., 


(0) Harbin v. Masterman [18941 2 

Ch., 184 (192. 198), explaining Bounders 
V. Vatuier, 4 Benv., 115; Gosling y. Gos - 
ling. Job. 2G5 (272).; WealheraU \-. 1 Thorn 

^D-- D v,20lV Talbot V levers, 

. L..R., 20 Eq., 255, . * , 7 

(7) Bryun y. Collins'" 1G ‘' TWv£ 17 . 
Tench v. Cheese, 24 fc, £' 'CIV V 
(S) Freke _ v. Kq.. 


4G1. 


it 


• 




i) 


* * 


vt nn*« oct 
/' * *T .. 

.OSC ..Tub r, 

' l ‘G .Ji Jrf £ 

•Ai Ivt^oIjoH/b 
htuoi ad.. 
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male descendants of B and C, in the same manner, and with similar limita¬ 
tions, to the male descendants of their brothers, and to the trustees in fee; 
and it* was directed that the trustees should stand seised, upon the failure 
of male lineal descendants of A, B and C, as aforesaid upon trust, to sell 
and pay the produce to His Majesty, his heirs and successors, to the use 
of the sinking fund; and accumulation till the purchases or sales can take 
place to go to the same purpose, with a direction that all the persons 
becoming entitled shall use the surname of the testator only. The trusts 
of this eccentric will had to be enforced/ 1 ) as there was no law against it, 
but, as already stated, steps werp soon taken to ei\act against the recurrence 
of similar dispositions which would be as heartless as they would be 
insensible/ 2 ) 

525. Under the statute a trust for accumulation contrary to its pro¬ 
visions is void only for the excess, if it is capable of being clearly distin¬ 
guished. < 3 ) Where the invalid part is struck out, the property so released 
constitutes a portion of the residue undisposed of, and belongs to the 
testator’s next-of-kin/ 4 ) The same provision has been enacted in the 
section, under which only the invalid direction is void, and the property 
is to be disposed of as if no accumulation had been directed. The invalidity 
does not affect the gift, but only extinguishes itself. But where the limita¬ 
tions of an estate, which are valid, have annexed to them trusts of 
accumulation which are in their creation invalid by reason of their inde¬ 
finiteness, the Court, when dealing with the instrument, will not support 
the trust for accumulation so far as the testator might have carried them, 
but will reject them altogether.< 5 ) For the purpose of construing the nature 
of a devise, it is permissible to refer to the other prior trusts with which it 
may be connected/ 6 ) 

526. The statute does not permit accumulation during a minority, and 

Permissible any time to elapse between the death of the testator and 

period for accumu- the commencement of the minority, or in favour of any 
latton. person who would not for the time being, if of full age, 

be entitled to the annual produce of the fund/ 7 ) Where a testator directs 
the accumulation of a fund to commence at a time subsequent to his 
decease, the accumulation becomes void at the expiration of twenty-one 
years (in India eighteen years) from his decease, although at that period 
there has been on the whole less than twenty-one years of accumulation/ 8 ) 
Hence where a testator gave annuities to A and B respectively, charged 


(1) Thellusson v. Woodford , 4 Vos., 

227, O. A., 11 Ves., 112. 

(2) Cases decided before the Thellus- 
son Act are now only of historical value. 
They are Rendlesham v. Roberts, 23 Beav., 

321 ; Curtis v. Sukhin, 11 L. J., (N. S.), 
Ch. 380; Southampton v. Hertford, 2 Ves., & 
B., 54. (Before 39 & 40 Geo. m, c. 98, 
accumulation might have been co-exten- 
sive with, but could not exceed the limits 
of, an executory devise, but a limitation 
to vest only in the first descendant of 
person in being who might attain 21,- 
was too remote— ib., 61 at p. Bacon v. 

Proctor, T. & R., 31 ; Boughton v. James, 

8 Jur., 329, O. A.; Broughton v. Broughton, 

1 H. L. C., 406 (trusts for accumulations 

disallowed as they might endure beyond 

the legal period). 


(3) Wilson v. Wilson, 20 L. J. (N. S.) 
Ch., 365 ; Bassil v. Lister, ib., 641 ; Longdor 
v. Simeon, 12 Ves., 296 ; Griffith v. Vert 
9 Ves. 129. 

(4) M'Donald v. Bryce, 7 L. J. (N. S.), 
Ch., 173 ; Oddie v. Brown, 28 L. J. Ch., 
642 ; Mathews v. Keble, L. R., 3 Ch., 691 ; 
L. R., 4 Eq., 467 ; Simmons v. Pitt, L. 
R., 8 Ch., 978 ; Weatherall v. Thornburgh, 
8 Ch. D., 261 Talbot v. Jevers, L. R., 20 
Eq., 255. 

(5) Kerr v. Dungannon, 1 Ir. Eq. R*» 

343. ' 

(6) Evans v. Hellier, 6 Cl. & F., 114, 
affirming Shaw v. Rhodes, 1 My. & Cr., 
135. 

(7) Ellis v. Maxwell, 10 L. J. (N. S.), 
Ch., 266. 

(8) Webb v. Webb, 2 Beav., 493. 
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? y in the funds and he directed that when either died, the annuity 
should accumulate until the death of the survivor. A died some time after 

° f t ie t f s . fc ; ltor - B . bem S stib alive. In such a case the accumula- 

decease inHw f ^ eXpiratlon of twenty-one years from the testator’s 
decease and not from twenty-one years from the decease of A. The section 

nas no application to a transfer by operation of law. Although the grant 

i n ° e f pre 'f (liroctio11 t0 accumulate, yet if an accumulation 
ecessaril} takes place by reason of the form in which the property is given 

the case would fall within the rule.* 1 2 3 ) A direction in a devise of ireehold on 
trust for-the first and other sons successive in tail-male, that “ if ;! ny 
person, beneficially entitled, should be under twenty-one, the trustee should 
apply a competent part of the rents, etc., for his maintenance, and invest 
the remaining part, so that the same might accumulate and be invested 

t,me ’ ,m( * settled to the uses as the devised estate is 

void.( > . Of course, there is nothing in the rule to prevent the creation of 

several interests to take effect successively. Thus the grantor may provide 

for the enjoyment of A until B attains twenty-five, but a provision that the 

property should accumulate until E attains the age is void.<°> The rule 

against accumulation is like the rule against perpetuity directed against the 

postponement of enjoyment. And although by force of the rule the invalid 

direction is cut out, in point of disposition the language of the instrument 

must remain precisely the same as if there had been no such excision.< 4 * * > 


527. Hindu Law on Accumulations.— A direction to accumulate is not 
opposed to the policy of Hindu law. On the other hand, such a direction 
is usually to be found inserted in Hindu wills, and the practice is certainly 
of long standing, and has a peculiar fascination for middle-class doners 
who, from a feeling of false pride, seldom consider the value of their gift 
if presently conveyed as sufficient, and therefore provide for its augmenta¬ 
tion by a direction here prohibited before its transfer to the objects of their 
bounty.But a Hindu testator cannot direct the accumulation of the 
income of his estate for an indefinite period if there is no beneficial interest 
created in the property in order to render the gift whether under the will 
or inter vivos valid.But there is nothing in the general principles of 
Hindu law, or public convenience, to prevent a Hindu testator devising his 
self-acquired property by way of remainder, or executory devise, upon an 
event which is to happen on the close of a life in being.( 7 ) Of course, a 
Hindu can only direct accumulation of only his own self-acquired property 
over which he has full power of disposition. His power over the ancestral 
property is necessarily limited, and he can no more provide for its 
accumulation than he can change the course of its devolution after his 
death. And even in the case of his self-acquired property he is not at 
liberty to provide for its arbitrary accumulation. As Norman, J., observed 


(1) Tench V. Cheese, 24 L. J. Ch., 71C. 

(2) Browne v. Houghton, 15 L. J. (N. 
S.), Ch., 301 ; Scnrisbrick v. Skelmersdale, 

19 L. J. (N. S.), Ch., 126. 

(3) Tribhovandas v. Smith, 20 B. 316; 
■O. A., 21 B. 349 ; Krishnarao v. Btnabai, 

20 B. 67 (583) ; Jamnabai v. Dharsey, 4 
Bon*. L:R.. 893 (902); following Amrilo 
v. Sumomoyee, 24 C. 589. 

(4) Green v. Qascoign, 34 L. J. Ch., 268. 

(6) Soorjeemoney v. Denobundhoo, 6 M. 

L A., 626 ; Sonatun v. Sreemutty Juggut- 

toondree, 8 M. I. A., 66; Bissonauth v. 


Sreemutty Bamasoondery, 12 M. I. A , 41 
(in all of which the point was impliedly 
conceded); Amrilo Ball v. Surnomoye, 24 
C. 689; O. A., 25 C. 662 (in which the 
decree was reversed on another point); 
O. A. affirming the appellate decree’ 
26 C. 996 P. C .y.Rajendra Loll v Raj 
Coomari, 34 C. 6. * 

(6) Amnio Ball v. Sumomoyee, 26 C. 
662 ; Ram Bal v. Bidhumukhi, 47 C 76 
Soorjeemoney v. Denobundhoo, 9 M.’ 

A* A., 
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lti u case 
^t*ious 


‘ a testator cannot, in giving his property by will, impose condi- 
m c ? ntraventlon of the objects for which property exists, or contrary 
^3. the policy of the law. For instance, suppose an estate were given to a. 
I"* an ou condition that it should be allowed to relapse into a jungle, or never 
‘ , cultivated, no one could doubt that such a condition would be void. "C 1 ) 
it has been held that a provision in a will postponing the enjoyment of 
property by the son beyond the period of minority is invalid,( 2 > and a 
trust to accumulate for ninety-nine years, without any direction’as to its- 
disposition after the limitation was declared void.< 3 4 > 


528. But all these cases appear to have been decided with reference to. 
the rule against perpetuity. Accumulation as such was not held invalid by 
the Privy Council on appeal from a case determined by the Calcutta High 
Courts and in which it was pointedly contended at the Bar that the clause 
in the will directing accumulation was per se invalid.( 5 6 ) A direction for 
accumulation can only be carried out by the intervention of trust, and as 
has been before stated, trusts were not unknown to the Hindu law’ though 
it is true, there has been no such development of the elementary principles 
as has taken place under the fostering care of English Equity (6) But 
while a disposition may not be invalid because it transgresses the rule 
against accumulation, it must always be considered with reference to the 
rule that a Hindu cannot be permitted to do indirectly by the intervention 
of trust what could not be done directly, or in any other manner A 
direction for accumulation for all time or until it aggregated three lakhs or 
an 7, ^ he ^ cer ^ am amount has been therefore declared to be repugnant and 
. y.oid.C7) If a direction to accumulate up to three lakhs would be good there 
is no reason why a similar direction to accumulate up to twentv crores before 
division should not also be good. But in such cases the devise fails not 
because the direction is per sc invalid, but because it is arbitrary or 
repugnant to the nature of the interest created,—because it. creates a. 
perpetuity or because if the direction were held valid it may lead to divisions 
being made amongst persons unborn at the time of the testator's death or 
because of uncertainty, it being impossible to ascertain at the time of’the 
testator s death who would be entitled to participate in the several divisions 
of accumulations directed to be made, since it cannot be ascertained as to 
when the accumulations would attain the requisite amount to become visible. 

It may then .be impossible to say within what degree of relationship the 
descendants of any deceased son would be when the time for division might 

?Mn^rA««o dl IS Ctl0 Il f ° r accun ? uIatlon which is perpetual, or too remote, or 
transgresses the other recognized canons of Hindu law would naturally 


(1) Kumara v. Kumara, 2 B. L. R. 
(O.C.), 11 (25). 

(2) Bramatnayi v. Jages Chandra, 8 

B. L. R., ‘400; Mokoondo v. Oonesh, 1 

C. 104 ; Co fly Nath v. Chunder Nath, 8 

C. 378. •*% ■' 

(3) Per Peacock, C. J., in Kumara 
v. Kumara, 2 B. L. R.-(0. C.)., 11 36. 

(4) Shookmoy v. Monoliarri, 7 C. 269 ; 
O. A., 11C. 684, P. C. - 

(5) Shookmoi/ v. Monoliarri. 7 C. 269 ; 
O. A., 11 C. 684, P. C., p. 690. 

(6) Even the fidei commissum of Roman 
law was hardly a trust-, though under 
its guise many of the objects which the 
testator had in view making his will could 


be effected. But a fidei commissum should' 
not. ori that account be confounded with 
the English system of trusts, in - which 
there is present the double in or under- 
which every species of property has to 
be viewed, viz., the trustee on the one 
hand, who is declared by the law to be 
n ^ )S °kite and uncontrolled owner, 
and the cestui que trust, on the other, 

. has a right in equity to interfere in 

...the ownership, and compel the trustee 
’to abandon all or nearly all his rights in 
his favour. Krishnaramani v. Ananda, 
4 B. L. R., 231 (246). 

(7) Per Peacock, C. J., in Krishnara¬ 
mani v. Ananda, 4 B. L. R., 231 (277 
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testator's widow ^hould^adopfT^and^th^’ 11 ’ 146 ‘ nC ° me uatiI ^ ' 

sracr *» “ 

his will appoSited'hi^wife'*his e^ecutri^ T? “ " h ‘ Ch the testator hy 

and bequeathed unto lTthe retTJSdMe^,;>7 e ' ^ 

and after her death to his live sons in ,. m ni 1 °* llb e ? t , ate for ^ er hfe 
incur certain expenses and to accumulate H, S i lare . s ’ "' lth directions to 
of the sons. It was held that r? 1 ” 8 ‘? e0me for the benefit 

upon the testator’s death, and that the dir * ln,medlate vested interests 
contravene the rule of Hindu 1 1 • ! l !" c ^ 10u * or accumulation did not 

strued to l>ean Attempt ^to^eprive' a^person oTte^ * * 

which has become his property. (2) 1 f the en J°yment of that 

Hindu law on accumulations may be thus statprl s. a- *.■ 
accumulation is not void unless it is fmiml \ stated< A direction for 

conditions as to be void as a^inst nnlX lr so unreasonable in its 

purpose of carrying out an illegal object or*!* in*^ *7 ° r lfc . is giveu for the 
Hindu law.( 3 ) As regards the °iferior/ J tS effect consistent with 

J.l.% directed S„ C™«, SS&,*Sg *J 

ts&ff Stt si - &..2& »*“,'Lrb.‘ 

property e,„ b, rendered inelien.Me, or itl fcjT" “ “* 

directed and controlled by the testator. ”<«> * devolution can be 

529. The same principle governs a religious or charitable trust If 

the direction is reasonable it will be upheld c„ 0 l 

sa2s 

two 530 ’ Exce P tion *—The exception allows limited accumulation onU • 
two cases namely (i) where the property is immov“wT and HiX W 

a cumuUtion is directed to be made V™ the Tte of the t4sLr 7n 

th^ pro C Dertv he -+ d v eCtl ° n ‘ S VaHd ‘ C reSpect onIv ° f the income arising'from 
property within one year next following such date. * 0m 

of traL^fsIo g be th e e xSd.^ °“ ^ ^ ^ *** ° f tl ' ansfer ’ *he day 

Sr ith the ~ 


r.J(}\ Amrit ° Lull v. Surnomoye. 24 C. 
in 2'l7 r n? d ° n anothor Point). O. A. 

P c °- A - to P- c.. 20 c. non, 

adontim? r 6 C .° urts hnvi 'ie held ajroinst 
the 2 opm.on was expressed on 

j ° th 9 e r 3 u “?® n8 decided by Jenkins, 
v ' Dhnra a ^°h°wed in Jamnqfnn 

(2 Pal) 1 B - t R > 893 (°° 8 * ‘ 

( ) ffamlal v. Bidumukhi, 47 C. 76. 

12 


(3) Bajendra v. Raj Coomari, 34 C 5 
C. 70 l Vatkins v - Ad ™™*tralor.General, 47 

(•>) Sarojmi v. Onancndra Nath oa 
C. L. J.. 241 ; 33 I. C.. 102. h ’ 23 

(6) Semble in Webb v . Webb 9 r> 
4!)3; Oom V. L<„„ndZ\ i, gj B /“/- 
Lester v. Garland, 15 Ves., 248. ’’ 434, 
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19. Where, on a transfer of property, an interest there- 

vested interest in is create ^ in favour of a person without 

specifying the time when it is to take effect, 
or in terms specifying that it is to take effect forthwith or 
on the happening of an event which must happen, such 
interest is vested, unless a contrary intention appears from 
the terms of the transfer. 

A vested interest is not defeated by the death of the 
transferee before he obtains possession. 

Explanation .—An intention that an interest shall not 

be vested is not to be inferred merely from a provision 

whereby the enjoyment thereof is postponed, or whereby 

a piior interest in the same property is given or reserved to 

some other person, or whereby income arising fro m the 

property is directed to be accumulated until the time of 

enjoyment arrives, or from a provision that if a particular 

event shall happen, the interest shall pass to another 
person. 


531. Analogous Law • 

532 . Principle . 

531f. Question one of 

construction. 

535. True criterion. 


SYNOPSIS. 

Paragraphs. 

■'36. Time of Vesting. 


•537. Death of Trans¬ 
feree. 


538. Vested. interest 
transferable. 

539. Explanation. 

540. Hindu and Maho- 
medan Law. 


vested interest ” as 


section 91 rlpfinoc a vote tea mi/eresi/ as 

seetion 21 defines its correlative contingent interest.” The term is used 

be vested”^ S fnT e "J th u In ^ mn Succession Act, where a legacy is said to 
whZ? ‘ ln ,! nter _ esfc w j len lts payment or possession is postponed^; but 

the ^e^n s tpp e fj ng Up T - a specifiea uncertain event, the interest of 

would g pm,nnt’ * hG co 5 d » tl ? n has been fulfilled, " contingent.”C2) It 
Keristration y Ap S p r J) e V a “ on of the term as used in the Indian 

SSSfa tlfl ' v “ w "" d * 

Mi2"82SafjJt '“ ‘ h “ M ol th. 

+hp !!!; ( , P ^ ciple ;—The difference between the two interests is that while 
the vestc d interest takes effect from the date of transfer and does not 

rSSlw* a Pe Tu d ^ GVe “ t t ^ at is uneertai u, contingent interest is 

Up °" fc ijL h A appe K m f g ° f a ^Ungency which mty or may not 
take place. The difference between the two interests is the difference that 


(1) S. 106, X of 1865, S. 119 Act XXXIX 
of 1925. 

(2) lb., S. 107 ; Act X of 1865 ; S. 120 
Act XXXIX of 1925. 


(3) S. 17, Act III of 1877 ; Act XVI of 
1908 ; Bhan Singh v. Thakur Das (1908) 
JP. R. No. 89 ; Abdool v. Ooolam, 30 B. 
304 (315, 316). 
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other is solely dependent'upon tfef fulfil u “W ment is postponed, the 
or may not be fuffiUed iTl t v ° *£ e . COndition wbich *>ay 

:S ^“tut^i 

“S '£J&“ *» ‘,"' m »“ *“* Su“Sbff°(i‘3S)'' SI 

£■£ r 

death the legacy becomes vested in interest in £ and if ho n 

his representatives are entitled to the legacy<» But 

tet fn the 1 "“‘V- 6 Sh,,U marr ^' »>«• »fter 

mterest in the bequest 1S contingent until the condition shal be fulfilled 

the The ,‘ aW is said t0 favour the vesting of estates W 

of anv U' °* T/? lcl1 principle seems to be that property which is the subject 

object 7 of‘tbe Slt 'fi D ’- whe ‘ her testamentary or otherwise, will belong to the 
object of the gift immediately on the instrument takin» effect or so soon 

permTt a w S (§ aS 53 S 5 ) Ch a “ ° bjeC * C ° meS int ° bein S or the ’thereof will 


533. Estates and interest may be (a) vested in possession— as wh^re 

vpJV 8 a P resenfc ri S ht ^0 the immediate possession or enLment fM 

nosQp d - m mierest ~' where there is a present indefeasible right \J the fiitire 
P ssion or enjoyment. Therefore, an interest may be vested although 

trnnQf may n0t b ® * nght t0 presenfc possession, and it may be that the 
ansferee may never enjoy possession or the vested right may subsequent^ 

in the^t 1 \™ here ^ ere is a S ift to an infant with remainder over 

TubiectJZl °l hl \ d % n Z V i nde 1 r twenty-one, the infant has a vested interest 
subject to be divested on his death under that age.( & ) 

534. The question whether particular words convey vested or contin 

Question one ol interest is often a question of construction.(7) i n 

. .. constructing whether certain words convey a definite 

x specific interest, the words used to transmit^ Merest 
hpno construed in their plain ordinary meaning. Words which h^o 
become by accepted usage terms of art in England do not existing! 
rnacnlars of India, where the English mode of creating interests is but 

nrP^! nfc -r ,gm ( ' ThuS * where in a " il! - sufficiently” direct worl nf 
P ent gift were used, the direction to postpone enjoyment was rejected 


782^ WiUiams v - Haythorne , L. R., (1 Ch, 


(2 

(3 

(4 


c’ (*)» Succession Act. 

120, ill (vi), Succession Act. 

An 'ooS T m V ,' Thom P * on . L- R-, 1 Sc. 
1287 232 J Tayl ° r v * Grah ^^< 3 App. Cos., 

4 {?> 3o/ arm ’’ 799 ’ M(lse y k v * Fergusaon, 

Succession Act; 

388^2? BmdeU ' L R ’ 7 H - L * 

BrnL, Mh8eVk ' W ,’ Fcrtfusaon, 4 C. 304; 
Branatrom v/ Wilkinson, 7 Ves., 421 


Bounders v. VarUier, Cr. & Ph 240 ■ 

Lxater v Bradley, 1 Hare 10; Merry v .’ 

Hill,L. R., 8 Eq., 619 ; Oimblett v. Purton 

on ; Simmonds v. Cock 

29 Beav., 455; Pinbery v. Flkan 1 p’ 

w =113 ; Barnes v. A%„, 1 Bro ' c! C 

(7) Kally Nath, v. Chunder Nath 8 P 

878 ; Chandra Kishore v. PrasanL k\. ■ 

38 C. 327 (333), P. C. ™ 

(8) Harris v. Brown, 28 C. (121 (634) 
W1% B “ r V • **»'«’ 29 C- 890 
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as repugnant, and the interest was held to be vested.An estate may 
vest though its possession be deferred; e.g., where the devisee takes on 
the determination of a life-estate.( 1 2 3 > In a case in which the widow and 
the mother of the deceased testator claimed an absolute estate under a will 
against two of her reversioners who compromised the suit whereby they were 
aiven some of the properties on the death of the mother who had previously 
purchased the widow’s rights in a previous compromise, the question arose 
whether the interest which the reversioners received was a vested interest; 
and it was so held on the ground that their succession was assured on the 
death of the mother.The testator had made a bequest to his two 
daughters for maintenance adding that when they were married and wished 
to live apart the manager should build them separate houses. It was 
contended that the payment of maintenance was contingent upon their 
marriage, which it was not, and it was so held.< 4 > Vesting in possession 
is not- postponed merely because the estate is subjected to trusts or 
charges.< 5 > So where the ultimate object of the testator was clearly to 
make a gift of the property to the donee described as an executor, but 
directed that a sufficient fund from it should be provided during the life¬ 
time of his wife and to pay a certain sum, and charged the property with 
payment of another sum to his other wife, it was held that since the interest 
was devised to the so-called executor not for, but subject to, a particular 
purpose, he was not a mere trustee but a devisor of an estate subject to 
a charge. The testator vests the property in the executors, but assumes 
postponement of their beneficial interest in it until liis younger wife’s 
death. Intermediately they are only to have the management of it, and, 
presumably, to accumulate the income other than that required for the 
purposes prescribed.< 6) 


535. The mere postponement of the beneficial enjoyment, is then no 

criterion for judging the nature of the interest conveyed. 

True cr enon. r ph ere j s a distinction between cases where the event in 

which the gift is to take effect is uncertain, and those in which it is certain, 
though future. In cases of the latter description, where the payment or 
enjoyment is postponed by reason of circumstances connected with the 
estate or for the convenience of the estate, as it has been termed, for 
instance, where there are prior life or other estates or interests, the ulterior 
interest to take effect after them will be vested. Thus under a gift by a 
testator A or at the decease of the testator’s wife, A’s interest vests at 
the testator’s death.< 7 > There is no reason why the circumstance that the 


(1) Rally Nath v. Chunder Nath, 8 C. 
878 ; following Singleton v. Gilbert, 1 
Cox, 68 ; Hill v. Chapman, 3 Bro. C. C., 
391. 

(2) Bhagabati v. Kali Charan, 38 O. 
468 P. C.; Ranga Rao v. Kithori (1917), 
M. W. N., 634 ; 42 I. C., 265. 

(3) Krishna v. Swaminatha, 47 I. C. 

(M), 723, following Rewan Pershad v. 

Radha, 4 M. I. A. 137 ; Bhagabati v. Kali 
Charan, 38 C. 468, P. C. 

(4) Chandra Kishore v. Prasanna Ku¬ 

mar i, 38 C. 327 (332, 333) P. C. 


(5) Rally Nath v. Chunder Nath, 8 C. 
878. 

(6) Subramaniam v. Subramaniam, 4 
M. 124 ; King v. Denison, 1 Ves. & 

272 . 

(7) Blamire v. Geldart, 16 Ves. J., 314; 
followed in Subramaniam v. Subramaniam. 
4 M. 124 ; Jair am v. Kuverbai, 9 B. 491 
Bhagabati v. Kali Charan, 38 C. 468, P. y. 
An executor as such takes no estate un; 
the property of the deceased. Mantklal 
v. Manchershi, 1 B. 269. 
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person, who is ultimately to have the beneticial enjoyment of the bequest 
s intermediately m the position of a mere manager, should make any 
difference in the vesting in interest at the moment of the testator’s deatl/ 
So where the testator provided in his will—“ When I die, my wife named 
Sura] is owner of that property. And my wife has power to do in the 
same way as I have absolute powers to do when I am present, and in case 

d !£w, m y daughter Mahalaxmi is owner of the said property 
aftei that (death). the question having arisen as to the nature 1 of the 
interest bequeathed to the daughter, it was held that the daughter’s estate 
was not contingent on her surviving the widow, and that therefore she 
took a vested remainder which, upon her death passed to her heirs. “ The 
.gift over is not expressed as a contingency by the testator, but as a certainty 
and that, therefore, there is no room or basis for the argument. The 
words which gave the widow such ample power over the property are, we 
think only intended to enlarge the Hindu widow’s ordinary power and to 
provide that she is to be perfectly untrammelled in its enjoyment and 
management so long as she lives, but that the estate is still to pass to 
Alakalakshmi on her death.”0) But where the testator directed that his 
widow should adopt a son who should have the estate on arriving at the 
age of sixteen years for his own absolute use, and that if the widow should 
not adopt, the two trustees named therein should have the property for 
their own use to be devoted to any charity they might think proper, it was 
rightly held that the property vested in the trustees immediately on the 
testator’s death, and that though the estate vested in them, the widow’s 
•death without adoption did not change their character as trustees, the 
words “ for their own use ” being limited by the subsequent words directing 
how the fund was to be expended.< 2) 3 But where the testator bequeathed 
his property to A for life giving her the power to adopt a son, and if she 
adopted a son then to the son, but A was not to adopt if B had a son 
and in that case the remainder was bequeathed to B and her son. It was 
held that B’s interest was only contingent upon B getting a son, or A's 
dying without making an adoption. 


536. Time of Vesting. —A bequest in favou- of a person simply, that 
is, without any intimation of a desire to suspend or postpone its operation, 
confers a vested interest.< 4 > The time of vesting is that fixed by the 
destator. If he directs that the interest shall vest at a particular time cr 
on the beneficiary attaining a certain age, it vests on the fulfilment of those 
conditions.< 5 > After vesting, the transferee is entitled to the income arising 
therefrom during the period of suspense, if there is no prior interest^ 
Thus, where a testator by will constituted his two disciples, S and J (aged 
18 and 11 years respectively), his heirs, “ subject to the conditions written 
below.” and he directed that out of the net income of his estate his 
■trustees should expend Rs. 500 every year for the maintenance of each 
disciple, or pay that amount to each disciple every year; and that when J 


(1) Lallu v. Jagmohun, 22 B. 409 (413) . 
followed in Chunilal v. Bai Midi , 24 B, 

420; Satcowrie v. Qovind , 2 I. J. (N. S.); 
66 . 

_ (2) Jamnabai v. Dharsey, 4 Bon. L.R., 
«93 ( 002 ). 

(3) Nalavah v. Ranchhod, 22 Bom. L.R., 

71 ; 551. C., 313. 

(4 ) Harris v. Brown, 28 C. 621 (634), 


P. C. 

(5) Glanvill v. Glanvill, 2 Mer 38 ■ 
Knight v. Cameron , 14 Ves., 389. 

(6) Soshi v. Tarokessur, 6 C 121 • 
Oosain v. Oosain, 13 B. 463; following 
In re tsann Issacson v. Webster , 16 Hi 
D. f 47 ; Gosling v. Gosling f Johns • 

<W» Trusts, 3 Gif.yi75° 1 Ja 2 ™ 5 : 
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should attain the age of thirty years, the trustees should give to J the net 
residue of his property remaining at that time, or in case of J’s decease, 
should give the same to S. It was held that the directions for postpone¬ 
ment of enjoyment after the coming of age of the devisee must be 
disregarded, and that (subject to the payment of Bs. 500 a year to S ) the 
income of the property including all income accrued since his majority, 
must be paid to J, the respondent retaining the corpus , until J should 
attain the age of thirty years in accordance with the directions of the will/ 1 * 


537. Death of Transferee.— TMs clause expressly declares that a 
vested interest is not defeated by the death of the transferee whose 
representatives will be entitled to its benefit in the same way as if the 
transferee had not died. Even in the case of contingent interest, it has been 
held in England, that where the contingency on which the vesting depends 
is a collateral event, the death of the transferee does not work exclusion, 
but simply substitutes and lets in his representative for himself.< 2 3 > 


538. From the above it is clear that a vested interest is divisible and 

transferable.Thus where a Hindu testator, after the 
Vested interest death G f his widow, gave a moiety of his property to his 
trans era e. brother A , and on his death to A’s two sons, B and C, 

and A having died in the lifetime of the testator’s widow, a complete 
division of all A’s property was agreed upon by B and C. B died in the 
lifetime of the testator’s widow, and on the latter’s death, B’s widow 
claimed her husband’s share. And it was held that since B and C had 
each taken as tenants-in-common, each had a vested interest in a 
one-fourth share, though the actual enjoyment was postponed until the 
death of the widow; and that the claim of B’s widow was not barred by 
the doctrine of Hindu law that a widow succeeding as heir to her husband 
cannot recover property not in the possession of her husband, which doctrine 
was held to be inapplicable to the case of property in which the husband 
had a vested interest until a will or deed, though the actual enjoyment 
thereof was postponed during the lifetime of another.< 4 ) 


539. Explanation. —This clause guards against an inference that may 
be made against the interest being vested from—(i) a provision whereby 
the enjoyment is postponed/ 5 ) (ii) or whereby a prior interest in the same 
property is given or reserved to some other person/ 6 ) (iii) or whereby 
income arising from the property is directed to be accumulated/ 7 ) or (iv) 
from a provision that on the happening of a particular event the interest 
shall pass to another person/ 8 ) It will be seen that in no case mentioned 
above is the vesting contingent upon the happening of an uncertain future 
event. 


(1) Sho8hi v. Tarokessur, 6 C. 121. 

(2) Jarman on Wills at p. 861 ; Ellokasee 
Dasee v. Durponarain, 5 C. 59. 

(3) Ellokasee Dassee v. Durponarain, 
5 C. 59 ; Soorjimoney v. Denobundho, 9 
M. I. A., 323 ; In re Hill's Trusts, Iv. R., 
12 Eq., 302 [quoted in Ellokasee Dassee 
v. Durponarain, 5 C. 59 (63)]. 

(4) Reurun v. • Radha, 4 M. I. A., 137 ; 

explained in Vydnada v. Nagammal, 11 


M. 258 ; this last case was over-ruled 
though on a different point in Jogeswar 
v. Ram Chandra, 23 C. 670, P. C. 

(5) Rally Nath v. Chunder Nath, 8 C. 
878. 

(6) lb. 

(7) Oosain v. Oosain, 13 B. 463. 

(8) Pinbery v. Elken, 1 P. W., 563; 
Barnes v. Allen, 1 Bro., C. C. 18. 
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D lln(1 f 0, H j ndu 1 Mahomedan Law.— Sections 119 and 120 of the 
Successioii Act have been made applicable lu ilindusiO and the Jaw therein 
laid down, and which corresponds to sections 19 and 21 of this Act will 
therefore equally apply to them in territories where the Hindu Wills \ct 

If \a a-i' IU . eXpOU , uaiu S Hilulu VVill « the Court sl.ould presume that the 
holder did not intend to depart from the general law beyond what he 

explicitly declares. Apart from testamentary dispositions and gifts and 
settlements inter vivos neither this section nor section 21 has any application 
to Hindus and Mahomedans, since the right of a son or daughter or other 
heir of a person to inherit his property is not one of such estates. It is 
neither a vested nor a contingent right. It may possibly be “ the chance 
of an heir-apparent succeeding to an estate,’ bo but it is not an ** interest " 
whether vested or contingent at all within the meaning of this section O) 


The proviso to the section assumes the possibility of divesting a vested 
interest. As such it is opposed to the accepted policy of Hindu law which 
leans against the divesting of such interest. But it is not an invariable 
rule and the exception was held to apply to a case in which the facts were 
these. Certain properties were allotted to two brothers and their mother, 
the rent due on the land allotted to the latter being paid by the sons, who 
were to divide the land on her death. If, however, the sons defaulted in pay¬ 
ment of the rent the mother was to take the land absolutely. The sons 
having made the default the court held the mother’s interest to have 
become absolute; it being added that though the sons had taken a vested 
remainder in their mother’s land, their interest became divested on their 

non-compliance with the condition subsequent regarding the non-payment 
of rent.< 4 > . J 


20. Where, on a transfer of property, an interest 
v thorein is created for the benefit of a person 

son acquires vested not then living, he acquires upon his birth, 

iw ter for his 11 benefit' unless a contrary intention appear from the 

terms of the transfer, a vested interest, 
although he may not be entitled to enjoyment thereof 
immediately on his birth. 


&P* Analogous Law. 
51,2. Principle. 


SYNOPSIS. 

Paragraph v. 

5J,3. Construction of C>U- Hindu Law. 
Gift to unborn 
person. 


541. Analogous Law. —There is no section corresponding to this in the 
succession Act. The section itself, like many others in the Act, is out of 


1025) S ' 57 ’ Succession Act (XXXIX of 

(2) S. G (a) ante. 

(7 <3) Abdool v. Goolam, 7 Bom. L.R., 742 
(4) Kriahnaswamy v. Appavier, 39 M. 


L. J. 498 ; GO I. C. 802, following Krislo- 
romnnx v. Narendro Krishna, 1G C. 383 
P. C.; Tarolcessur v. Soshi, 9 C. 952 P C • 
Soorajeemoney v. Denobundoo, 9 M* T a’’ 
123 (125). ’ J u A > 
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place and might with advantage be transposed after sections 13 and 14 which 
deal with an interest created in favour of unborn persons. As it is, the 
section is in harmony with the English law. CO 

542. Principle. —Generally speaking property cannot be transferred nor 
an interest therein created in favour of a person not in existence; but there 
are certain exceptions which the law allows in favour of unborn persons. 
These are stated in this and in sections 13 and 14. The effect of these 
sections then is that interest created in favour of an unborn person wilL 
take effect upon his birth, provided that it does not offend against the rule 
as to perpetuities, and the interest extends to the whole of the remaining 
interest of the grantor. 

543* Construction of Gift to unborn Person. —The only rule this section, 
is intended to enact, is that an interest created in favour of an unborn 
person will take effect, if it does take effect as a vested interest, even 
though the transferee may not even then have become entitled to an 
immediate enjoyment. 

In the case of a bequest made for the benefit of an unborn person: 
the property is not payable until the birth of the person, and the inter¬ 
mediate income would then necessarily accumulate, for his benefit,which 
would not be the case if the bequest had been contingent.< 1 2 * 4 > A gift to an 
unborn person may confer only a life-estate.The contrary was laid 
down in a case< 6 > but “ the fallacy has probably arisen from the terms in 
which the general rule ordinarily laid down, namely, that you cannot give 
an estate for life to an unborn person, with remainder to his issue, which 
has been read as two distinct propositions, the one affirming the invalidity 
of a limitation to the issue; though, in fact, all that is meant to be averred 
is, that a limitation to the children or issue of an unborn person, following 
a gift to such unborn person is bad, as it clearly is, since such children or 
issue may not come in esse until more than twenty-one years after a life- 
in-being. ”< 7 > 

Accordingly, there is nothing against the creation of even a long suc¬ 
cession of life-estates to unborn persons and their issues, if subjected to* 
the restriction, that in order to take they must come into existence during 
the lives-in-being and twenty-one years afterwards.< 8 > Since a life-estate 
may validly be created in favour of an unborn person, a remainder expectant 
on such gift may also be validly made provided it is to take effect in* 
favour of persons who are competent objects of gift.( 9 > But whatever the- 
nature of the interest, and whosoever, may be the donee, the rule against 
perpetuity requires that the estate must vest within the prescribed period. 

A gift to after-born children in this connection would also include the 
existing children in the category of posthumous children on the ground that 
it is impossible to suppose that the father would provide for after-born 


(1) Letvis v. Waters, 6 East, 336 ; Good, 
right v. Jones, 4 M. & Sel., 88 ; Doe v- 
Dacre, 8 T. R., 112. 

(2) Cadell v. Palmer, 7 Bli., 202. 

-(3) Gibson v. Lord Monlfort, 1 Ves., 

485. a , 

(4) Houghton v. Harrison, 3 Atk., 329 ; 


Shawe v. Cudliffe, 4 B. C. C., 144. 

(5) Hayes v. Hayes, 4 Russ., 311. Cf. . 
Hampton v. Holman, 5 Ch. D., 183 (188). 

(6) 2 Jarm., 279. 

(7) Cadell v. Palmer, 10 Bing.. 140. 

(8) Routledge v. Dorril, 2 Ves. J., 366- 
Evans v. Walker, 3 Ch. D., 211. 
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children, leaving children in cssc unprovided for.* 1 2 ' And if there is no 
object in esse at the death of the testator, the gift will embrace all the 
gift (2) 6n Wil ° may subse 9 uen % com e into existence, by way of executory 

544. Hindu Law. —This section has been expressly made applicable 
to Hindus by the Hindu Disposition of Property Act* 3 > which has the effect 
of over-ruling the rule in Tagore Case* 41 against the validity of a bequest 
to an unborn person not in existence at the testator’s death, and the 
numerous cases in which that rule was applied. 

21 . Where, on a transfer of property, an interest there- 
Oontingent mte- in is created in favour of a person to take 

effect only on the happening of a specified 
uncertain event, or if a specified uncertain event shall not 
happen, such person thereby acquires a contingent interest 
in the property. Such interest becomes a vested interest, 
in the former case, on the happening of the event; in the 
latter, when the happening of the event becomes impossible. 

Exception. —Where, under a transfer of property, a 
person becomes entitled to an interest therein, upon attain¬ 
ing a particular age and the transferor also gives to him 
absolutely the income to arise from such interest before he 
reaches that age, or directs the income or so much thereof 
as may be necessary to be applied for his benefit, such 
interest is not contingent. 


SYNOPSIS. 


Paragraphs. 


5$5. Analogous Law. 

546. Principle. 

547. Meaning of Words. 


548. Contingent and 
Vested Interest 
Distinguished. 

550. Hindu Law. 

551. Interests Apparently 
Contingent. 


557. What Limitations 
imply Contingency. 

555. Direstive condi. 
tions. 

556. Exception. 


545, Analogous Law. —This section corresponds with S. 120 of the 
Succession Act. A contingent contract is also defined in similar terms in 
the Indian Contract Act* 5 > and its effect is stated in its two following 
sections. The definition of “ contingent interest ” here given would apply 
•equally to that term as used in Section 17 of the Indian Registration 
Act.* 6 ) 


546. Principle. —In discussing the meaning of the term 4 vested 
interest,’* 7 ) much has been incidentally stated respecting this species of 
interest. As stated in the first clause, such an interest is conditional 


(1) White v. Barber, 6 Burr., 2703, 
■over-ruled in Doed. Blackiston v. Hasle- 
wood,. 10 C. B., 644, but restored in In 
re Lindsay, 6 Ir. J., 97; Qoodfellow v. 
■Ooodfellow, 18 Beav., 366. 

(2) Weld v. Bradbury, 2 Vem., 705; 
Shepherd v. Ingram, Amb., 448; Armi • 
*age v. Williams, 27 Beav., 346. 

(3) Act XV of 1916. 


(4) Tagore v. Tagore, 9 B. L. R., 
P. C. 



(5) S. 31, Act IX of 1872. 

(6) S. 17, Act III of 1877 ; Act XVI of 
1908; Bhau Singh v. Thalcar Das (1908), 
P. R., No. 89 ; Abdool v. Qoolam, 7 Bom’ 
L. R., 742 (750). 

(7) See s. 19, Comm. §§ 485—489. 
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on the happening or not happening of a specified uncertain event or 
contingency. So long as (this does not happen or does not become impossible 
the interest remains contingent, after which it becomes a vested interest. 
Thus, where a legacy is bequeathed to D, in case A, B and C shall all die 
under the age of 18, D has a contingent interest in the legacy, until A, B 
and C all die under 18, or one of them attains that age.! 1 * So, where A 
transfers property to C to take effect if a certain ship does not return, and 
the ship sinks, B's interest, which was contingent on the sinking of the 
ship, becomes vested as soon as the ship sinks, since its return then 
becomes impossible.< 2 3 > ' 

547. Meaning of Words. —“ Contingent interest:” “ A gift is not more 

or less contingent—a contingency is a contingency. The event upon which 
the contingency depends may be more or less probable, but you do not 
make the contingency more or less contingent. It is contingent, and that 
is the definition of it. Of course, the event may be much more pro¬ 
bable in one case than in another, but in point of law both are contingent 

interests which cannot be differentiated according to the quality of the 

contingency. 

548. Contingent and Vested Interest Distinguished _There is a marked 

difference between contingent interest and vested interest subject to be 
divested. In the former the transfer is not complete, until the specified 
uncertain event does or does not happen; in the latter the interest is com¬ 
plete, but on the happening of an event it may be divested. Thus, gift to 

A, if or when he attains a certain age, and if he dies under that age, to 

another, vested in A immediately. But estate in A is contingent under 
gift to a widow for life if she marries .1, or to A if or when he attains an 
age, or with express direction to vest at, or not before, *a specified age, or to 
him when he attains an age, and performs stated conditions precedent, and 
if he dies under that age, gift over to another. But a direction that A shall 
secure payment of annuities given by the will, is not a condition precedent. 

A gift to children, who attain an age is contingent. So, also, a gift to B 
if he takes a name, or if he refuses to mary A.< 4 > 

549. But Lord St. Leonard has in a considered judgment laid down 
that the difference between a condition precedent, and a condition sub¬ 
sequent, was more imaginary than real. “ What can it signify,” he said 

whether you introduce the contingency before the limitation, which shall 
prevent the limitation taking place, or you let it to take effect modo et 
foryna in which it is given, with a positive, clear, and distinct declaration, 
that upon a given event it shall cease Suppose it to vest, where is the 
magic, where is the harm of its vesting? Suppose it to vest in the person, 
who is heir male, let it vest, in the person who is so for the time, and it 
is then divested. It is but a momentary operation. My Lords, the law 
is so benignant in this country that the law sometimes contradicts itself 
in order to preserve estates. The very doctrine of conditions subsequent 
was introduced in favour of men’s dispositions, and to save estates which 
might be prevented from arising by illegal conditions from the destruction 


(1) S. 107, illus. (a), Succession Act. 

(2) Cf. s. 33, Illus., Indian Contract 
Act (IX of 1872). 

(3) Per Lord St. Leonards in Egerton 


v. Broumlow, 4 H. L. C., 1 (220, 221). 

(4) Festing v. Allen, 5 Hare, 573 ; In 
re Eddel's Trusta, L. R., 11 Eq., 559 
Brackenbxirry v. Gibbons, 2 Ch. D.. 417. 
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which awaited them if the conditions were Held to be precedent.With 

infinite deference to the learned Lord Chancellor, the distinction between 

the two terms seems to be clear, and consists in the fact that while the 

one is made to precede the vesting of an estate, the non-performance of 

the other determines an estate antecedently vested. The first affects the 

acquisition of the estate, whereas the second affects merely its retention. The 

question is then one of intention, and to eliminate the distinction between 

the two terms would be to elminate the distinction the existence of which 
cannot be doubted. 


A contingent gift or interest has a real existence, capable as much as 
a vested interest or estate, of being operated upon by a condition sub¬ 
sequent, and being made to cease and become void.* 1 2 ) 

550. So under the Hindu law, a gift made to several sons with the 
Hindu law. proviso that, if any one die leaving no male issue, his share 

should go over to the other and not to the widow or 
daughter of the deceased son, was held valid, the donees being in existence, 
and on the happening ot the contingency the sons were entitled to addi¬ 
tional benefit.* 3 ) Apart, however, from gifts, settlements and testamentary 
dispositions of one’s own property there is no room in Hindu or Mahomedan 
law for the creation of vested or contingent interests,* 4 ) as all such property 
devolves upon the heirs in accordance with the personal law. And since 
in the case of Mahomedans the expectant right of an heir-apparent is a 
mere possibility of succession and cannot pass by succession, bequest or 
transfer, so long as the right has not actually come into existence by the 
death of the present owner, it follows that such a mere spes .s ucccssionis 
is no “ interest ” at all whether vested or contingent within the meaning 
of section 19 of this Act. 


551, Interests Apparently Contingent. —At the threshold of the law 

of vested and contingent interest it is necessary to once more state that 
the law always favours the investing of estates* 5 ) and from which it follows 
that a disposition of property takes effect immediately, unless its terms do 
not permit of it. And even if words of futurity occur in a gift it does not 
necessarily rebut the presumption in favour of vesting, for it may be still 
a question whether its terms point merely to deferred possession or enjoy¬ 
ment, or are far-reaching enough to postpone the vesting. Words import¬ 
ing contingency do not of themselves create a future estate if they 
intrinsically refer merely to the futurity of possession occasioned by the 
carving out of a prior interest, and as pointing to the determination of that 
interest, and not as designed to postpone the vesting. And so the words 
“if.” ” when,” “ as soon as,” have been in a long series of cases held 
from the context not really to import a contingency in the sense of a 
condition precedent to the vesting but to mean a proviso or condition 
subsequently operating as a defesance of an estate vested. Thus where 
a testator devised lands to A during his natural life, and from and after 
his decease to his eldest son if he should have arrived at the age of 
twenty-one years, and in default of his having a son then over. A died 


(1) Egerton v. Brotonlow, 4 H. L. C.. 
213, 214. 

(2) Egerton v. Broumlow, 4 H. L. C., 1. 

(3) Soorjeemoney v. Debendro . 9 M. I. 

A., 123 ; Soahi Shikuresaur v. Tarokesaur, 

6 C. 121 ; O. A., 9 C. 952, P. C. 


(4) Abdool v. Goolam, 30 B. 304 (315, 
310). 

(5) Taylor v. Graham , 3 App. Cas.. 
1287 ; Carlton v. Thomson , L. R., 1 Sc 
Ap., 232. 
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leaving an eldest son, a minor, and the question arose as to the nature of 
the estate conveyed to the son of A. It was contended that the estate was- 
contingent, and that until the contingency happened, the estate should go¬ 
to the heir, but the Court held that on the death of A, the eldest son took 
an estate in fee liable to he divested on his death under the age of twenty- 
one years, with an executory devise over in that event .to A in tail. In 
delivering his judgment, James, L. J., said, “ It must be conceded that 
the words of gift to the son’s eldest son, standing alone and unaffected by 
any preceding or subsequent context, would have been a mere gift of a 
future contingent interest. But these words do not stand alone. They 
are preceded by the life-estate to Thomas (A), and they are followed by the- 
words 4 and in default of his having a son (in which the word ‘ his ’ must, 

I apprehend, refer to the tenant for life), I give and bequeath the same to 
the eldest son of my natural son Henry for ever.’ A man cannot have an 
estate from the death if he is not to have it for several years after the- 
death, and possibly not at all; and to construe the words as contingent 
we should have to strike out the word 4 from "* and in order to make for the 
testator a most unreasonable will. But taking the word 4 from ' in its 
natural meaning, and taking the words apparently contingent to have the 
meaning which has been given to them in so many cases, the whole things 
becomes sensible and intelligible.O 

552. What Limitations imply Contingency. —Similarly, a devise to a 
person, when he should come of age, has been held to refer to the deter¬ 
mination of a prior estate.< 1 2 > There is really no difference between when a 
person comes of age and if he shall come of age—the estate being in both 
cases contingent upon the devisee attaining that ag£.< 3 > Similarly, the- 
devise upon trust of land towards the maintenance of the testator’s 
daughter until she should attain the age of twenty-five, and from and 
after her attaining that age then upon trust for his said daughter was 
similarly construed.< 4 > In such cases the prior interest extends over the 

whole period for which the devise in question is postponed. “ Another 
exemplification of the principle in question occurs in those cases where a 
testator, after giving an estate or interest for life, proceeds to dispose of 
the ulterior interest in terms which, literally construed, would seem to- 
make such ulterior interest depend upon on the fact of the prior interest 
taking effect; in such cases it is considered that the testator merely uses 
these expressions of apparent contingency or descriptive of the estate of 
events under which he conceives the ulterior gift will fall into possession^ 
(the supposition being that the successive interests will take effect in the 
order in which they are expressed), and not with the design of making 
the vesting of the posterior gift depend on the fact of the prior tenant for 
life happening to live to become entitled in possession. "(5) Thus where 
the testator provided that in case F B should come to the possession 
of the said estate hereinbefore limited to him, and should die leaving 
issue, the said issue to take in like manner, it was held that the words 
“ should come to the possession ” did not constitute a condition which, 


(1) Andrew v. Andrew, 1 Ch. D., 410 
(417, 418). 

(2) Boraston's case , 3 Rep., 19 ; Doe d. 
Wight v. Coudall, 9 East, 400. 

(3) Grant'8 case, 10 Rep., 10a ; Lampet's 
case, 10 Rep., 46b, 50a ; Phipps v. Ackers, 
9 Cl., & F., 583 (591) ; Andrew v. Andrew, 


1 Ch. D., 417 ; Love v. Love, 7 L. R., Ir. 
306 (309). In re Francis [1905], 2 Ch- 
295. 

(4) Doe d. Cadogan v. Ewarit, 7 Ad. & 

El., 636. *■ 

(5) 1 Jarm., 806. 
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not having happened, prevented F B's son from taking under the \vill.< 1 > 
Similarly, a gift after the death of an annuitant J, to E during her natural 
life, but in case of the death of E during the lifetime of J, then to M for 
life, and after the decease of both E and M then over, it was held that 
there was a sufficient indication of the testator’s intention to give a life- 
estate to M after the death of E , although E did not die in the lifetime 
of J.( 2 3 > In such cases the courts have held that the expression of the 
contingency was intended by the testator to imply that the subsequent 
gift was not to take effect in derogation of the preceding estate. 

553. The result of the authorities is thus stated by Wood, V. C.: 

“ The true way of testing limitations of that nature is this: can the words, 
which in form import contingency, be read as equivalent to subject to the 
interests previously limited? ” Take the simplest case: a limitation to A 
for life, remainder to B for life, and upon the decease of B, if A be dead, 
then to C in fee. There the limitation to C is apparently made contingent 

on the event of A dying in lifetime of B. Nevertheless, inasmuch as the 

condition of .4’s death is an event essential to the determination of the 
interest previously limited to him, the Court reads the devise as if it were 
to .4 for life, remainder to B for life, and on B's death, subject to A'8 
life-interest if any, to C in fee. That is an intelligible principle of con¬ 
struction; but in order to its application the condition upon which the 

limitation over is made dependent, must involve no incident, but what 

is essential to the determination of the interests previously limited. For 
instance, if the limitation he to A for life, remainder to B for life, and 
if, at the death of B, A shall have died at the age of twenty-one, or 

without children * then to C in fee, here in either case, room is left for 
contingency. The condition of A ’s dying in the first case under twenty-one, 
and in the second, without children, is an event which may or may not 
have happened when the life-estates in A and B are determined; and until 
it has happened, the limitation over is contingent not merely in appearance 
but in reality. To these cases, therefore, the principle of construction I 
have referred to would obviously apply. ” (3) 

554. Standing alone a devise to a person if he shall attain a particular 
age is always contingent, but if it be followed by a limitation over, the 
latter is regarded as explanatory of the sense in which the testator intended 
the devisee’s interest in the property to depend upon his attaining the 
specified age.< 4 > Thus a devise to A when he attains twenty-one and if he 
die before, then over, will vest immediately.< 5 > But on the other hand a 
trust to “ pay and divide between the present* children of a person “ and 
any other children who may hereafter be bora as and when they shall 
respectively attain the age of twenty-five years ” if stood alone would 
confer no more than contingent interests on the children.( 6 > Again, where 
a testator gives residue to several persons on their attaining the age of 
twenty-one years in equal shares, and directs the income during their 
respective minorities to be applied for the maintenance of all indiscri¬ 
minately, the gift is not vested, but it would be otherwise if the direction 
be to apply the income of the respective shares of each for his or her own 

(1) Edgeworth v. Edgeworth, L. R.. E. 719. 

& T. App. 35 (38). .* ( 4 ) 1 Jarm.. 809. 

(2) Betty Smith's Trusts, L. R.. 1 Eq., (5) Doe d. Hunt v. Moore. 14 East., 601. 

79. v (6) In re Mervin T1891], 3 Ch., 197 (201). 

(3) Mnddison v. Chapman. 4 K. Sc J 
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lions. 


Setrrlll been made that 

l h nd re th C e an s‘ h m e e n result loTiows^ 

r? sgz P SlrS }p F“ 

donee the interest is manifesto contingent until the eondftion 0 ™'^^]' 

But while in such cases the courts are ? reluctant to inWer ’ fulfilled W 

ground that the literal construction of the mf t wouTd lead tTnh 7 T ^ 
inconvenient consequences still in eases where the instrumen * t„ S *"? d 
drawn up in clear and technical language the court ma^tn A beeD 

relieve the hardship by adopting construction more itourabTeO ft® 
but in doing so, the court eannot ignore the plain meanimr of L f 
used and conjecture what would have been the teQtnf^’ g °* *^ e !f r f ns 
attention had' been drawn to the absurdconsequences ArtT* '* ^ 
has it power to. refuse to give effect to the plain language of the gift Tot 

construction would have the effect of rendering nnontr,™ d d ts J lter T aI 
expressed by the donor, in which case the 3 ^ a Purpose clearly 

a construction.(n Accordingly “ and ” which would have®left a^daughter 
without any provision has been construed as “ or. ”(8) ciaugnter 

555. A clear vested interest is not divested unless the express contin 

Divestive comu- £5”. Cy u P on w *“ ch >*' ' vas ‘° be divested has happened 
M. Thus a bequest to A for life and after his decease to B 

either in the lifetime of “ thTwhUle'toThe" nd •” “? the decea se 5 
decease. B and C having both died in t al i r y; vor of them living at her 

divesting clause had no operation O) A clause^Hi^’f ^ W8S he ! d that the 
interest must be strictly construed and the d . lVe . st , m 8 a P^v.ous vested 
even to contingent interests. ’ tb P rlncl ple has been extended 

Indir^ 6 Su«;csshm 0 ”\ct The it X ?s^ , ba > s°d^ on 71^ ■“ 8ls ,° ^ ^ found in the 

e&f £ES 1 wsafi 

legacy vests instanterA$? th Ume °f V a yment only, the 

will^t J? a E ?e g i“y. tlZugh dmay^ equivaTettT interest™"^ 

(1) In re Oos sling ; Oossling v. Elcock 

[1902], 1 Ch., 945. * CAr> 

(2) Russell v. Buchanan , 7 Sira., 628. 

(3) Glanvill v. Glanvill, 2 Mer., 38. 

(4) Phipps v. Williams, 5 Sim., 44. 

(6) Denn d. Radcliffe v. Bagshaw, 6 

T. R., 512 ; cf. Jenkins v. Hughes, 8 
H. L. C., 571. 

(6) Holmes v. Cradock , 3 Vea., 317 • 

Cfcrrfce v. Butfer, 13 Sim., 401 ; Maddisw 
v. Chapman, 4 K. & J., 709. 


a £ MM *f v ; T ieacA » 13 M. & W., 218. 

9«ft ?° e A v - 12 East., 

7, ’ 5 /rey v ‘ Person, 6 H. L. C., 61 ; 

becombev. Edwards, 28 Beav., 440; Reed 

V ' ,at a £ hUa . Ue ’ L - R ’ 11 Eq., 514. 

//arrwon v. Foreman, 5 Ves., 207; 

Abel1 ' L * R > 7 Eq., 478. 

(10) Per Page-Wood, V. C., in Pearson 
v. Dolmant, L. R., 3 Eq., 321 ; also 
Gosam v. i?ire/ Cumae , 13 B. p. 463. 

(H) 1 Jarm., 837. 
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^ j 1 * i _ - exception the interest won id cleariv vest 

English cases/ 1 2 ) therefore, are not authorities in India on this point. 

22 . Where, on a transfer of property, an interest there- 
m A in is created in favour of such members onlv 

bers ol a class who ^ Clfl-SS clS SIlclll fttt&in Si p&rtlClllcir 3,g6, 

atuin & particular such interest does not vest in any member 

of the class who has not attained that age. 

SYNOPSIS. 

reo | ; T Paragraphs. 

558. Analogous Law. 550 , Principle. 500 . Gift to Children. 

501. Exception. 

558, Analogous Law. —This section corresponds with S. 121 of the 
Indian Succession Act, which runs as follows: — 


Vesting of in¬ 
terest in bequest 
to such members 
of a class as shall 
have attained parti¬ 
cular age. 


“ 121. Where a bequest is made only to such members of a 
class as shall have obtained a particular age, a person who has not 
attained that age cannot have a vested interest in the legacy.” 


Illustration. 

A fund is bequeathed to such of the children of .4 as shall attain the age of 28, with 
a direction that, while any child of A shall be under the age of 18. the income of the 
Bhare to which it may be presumed he will be eventually entitled, shall be applied for 
his maintenance and education. No child of A who is under the age of 18, has a vested 
interest in the bequest. 


559, Principle. —The section deals with gifts to a contingent class, and, 
therefore, it follotvs that, unless the condition of the transfer is fulfilled, 
the wishes of the transferor cannot be carried out. As observed by Best, 
C. J., that unless the requisite age is attained, no child completely answers 
the description of those who are to be transferees/ 3 ) So a gift to children 
who shall have attained 21, or to such children as shall have attained that 
age is contingent, and no child before attaining that age can have a vested 
interest/ 4 ) It would appear that if at the time when the persons to take 
have to be ascertained, those who have not attained the prescribed age 
would be excluded/ 5 ) 


560. Gift to Children. —Where a will contains an immediate gift to 
the children of a living person, and nothing more, and there are children 
living at the death of the testator, those children only take/ 6 ) If, however, 
the period of distribution is postponed, the gift will apply not only to the 
children living at. the death of the testator, but also to those born before 
the period of distribution/ 7 ) those living at the death of the testator taking 
vested interests liable to be divested pro tanto by the birth of each 


(1) Broughton v. Broughton, 1 H. L. C., 
406. 

(2) Such as In re Parker; 16 Ch. D. f 
44; In re Grimshaw's Trusts, 11 Ch. D., 
406. 

(3) Duffield, v. DuM-bi, 3 Bli. (N. S.), 
216 (333). 

(4) Bull v. Pritchard, 1 Russ., 213 ; 

Beake v. Robinson, 2 Mer., 363 ; Thomas 

v. Wilberforce, 31 Benv., 299 ; Williams 


v. Haythome, L. R. 6 Ch., 782; Ballin 
v. Ballin, 8 C. 218. 

(5) Maseyk v. Fergusson, 4 C. 304 ; 
see s. 121, illus., Indian Succession Act. 

(6) Viner v. Francis, 2 Cox., 190; 
Davidson v. Dallas, 14 Ves., 576 ; In re 
Mervin [1891], 3 Ch., 197. 

(7) Andrews v. Partington, 3 Bro. C. 
C., 401 ; In re Emmet's Estate, 13 Ch. D., 
484. 
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that age, that- is, the period when the fund becomes distrihnf attam ^ 
of any one object, or member of the class the result beYnt th 6 “ reSpeC ‘ 

if the term used be “ all the chiklren/^) Th“ lu le l fo^nde? 6 ’ "If* 

reason that while the court goes as far as it can to colr^S °“ 
until one attains the period, at which his share vests^him and to^ ^ 
he becomes entitled and whereupon the other children will have the* 'v lllch 
necessarily carved out.® The same principSe annhes to ease h sha ,T 
gift is contingent, when all who come into exfstenc^ before the firsTmp 6 
attains a vested interest will, if the continaeneir 00 j.* i rSt mem ber 

them, be entitled to a share.® Now since in g S ueh cases the dlstrih r f- gar< ? s 
made as soon as the eldest child attains the requfstte ate distribution,* 

follows that the children bom after the vesting in possession of anT^S 
shares are excluded. “ The rule,” said Lord Eldon “ h«f f y f th 

anxiety to provide for as many children as nossihip tn g Up ? n “ 

Therefore any coming in esse, before a determinate share 1 **" convenience, 
able to any one, is included.”® And it mTv be added ^ c °“ es ., dlstnb . u ^ 
of distribution is postponed till the youngest child attains the requisite"’"e 
the gift might never take effect for some of the elder children may th°en 
have died To postpone then the period of distribution by reason of the 
possible addition to the number of children by future births would be to 
make the gift unascertamable at least during the whole lite \ 

and thus inflict a hardship on the obiectf of w P T nt ’ 

could not have contemplated. 3 6 glft "’ hlch the donor 

561. No doubt if the testator has clearly provided for the admission 
Exception. ° v f h “» the children, or where the gift runs through the 

construction will have to be adopted ex nee™ Unb °m?.' the contr ary 

a gift to children, when the youngest attains a n r‘' h^ hUS f< Jf, exam P le ’ 
they “ should severally attain twenty one or 'Chen and 886 ' OT "'^n 

r.vS” a " bM ’“ <h °" M % 

gtmeral^'teim^ig ^or^stoiri^with^the^^Encdkdi^law th‘t 

where the transfer is made in favour of Let members oJn L T? S ^ 

;.«Bi '“r 1 ‘..“s," zsjr svrf -; *K4- 

requisite age, his interest therein must vest in him anTwhieh 

sarily carve out the shares of the other member 'V u< * wlli ? e ? es : 

distribution in their case will be postponed A testator of h ’ ° f 

estate to trustees upon trust to invest and ” to nf « ave , hls residuary 

ana to pay, transfer, or divide 


(1) Oppenheimer v. Hetiry, 10 Hare, 
441; Baldwin v. Rogers, 3 De M. & G., 649.’ 

(2) Ellison v. Airey, 1 Ves., S. Ill ; 
Whitebread v. Lord St. John, 10 Ves 
152 (154). 

(3) Per Lord Eldon, L. C., in White- 
bread v. Lord St. John, 10 Ves., 152 (154). 

(4) Whitebread v. Lord St. John, 10 
Vos., 152; Gilbert v. Boorman, 11 Ves., 
238 ; Clarke v. Clarke, 8 Sim., 69 ; Gillman 
v. Daunt, 3 K. & J., 48; In re Mervin 


[1891], 3 Ch., 197 (203). 

(349) BarHngt ° n V ‘ TriMram ' 6 Ves., 345 
Hughes v. Hughes, 3 Bro. C. C., 35 

(434). 

HI Mainwaring v. Beevor, 8 Hare, 44. 
(H) Maseyk v. Fergusson, 4 C. 304; 

r 7 S iA”®’ U 1 S * 1 ' n 8 ’ anc * doubting Sham v. 
Hobbs, 3 Drew., 93 ; following Williams 
v. Clark, 4 De. G. & S., 472. 
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respectively 611 to be "pdd VmT 8 ‘ft ° l »>«•«"« 4 and ZI 

and every daughter , 1 pothers shaU , be double that of each 

them respectively ^UDon* 1 hi ft ,°/ each s , ou shali b >-' P^ to him or 

respectively l a e t.t° f - aCh ^ ** **** ^ ^ 

testetorlei? ft tweS? “ d ° 

5S 1 V i surviving his two brothers and a sister C. A and B both 
died before the eldest of the testators nephews or nieces attained twenty 

h„L > m i ar ? ed j \ U a ? ult iusti toted by the widow and executrix of A to 
■> ^ declared that the above bequests were void, it was held that thp 

divesTd " er I 'T! 1 !’ / hat the le S atees toob vested interests subject to be 
divested on death before the contingencies in the will happened and that 

the penod ot distribution alone was postponed. C 1 ) 

563, In England, it has been held that where the period of distribution 
is postponed until the attainment of a given age bv the children the aift 
v,nn apply to those who are living at the death of the testator ’and w^o 
come into existence before the first child attains that age, that is the 
period when the fund becomes distributable in respect of any one obiect or 

member of the class, the result being the same, even if the term used’ be 
<'ll the children. 

23. Where, on a transfer of property, an interest there¬ 
in is to accrue to a specified person if a 
specified uncertain evont shall happen, and 
no time is mentioned for the occurrence of 
that event, the interest fails unless such 
event happens before, or at the same time 
as, the intermediate or precedent interest ceases to exist 

SYNOPSIS. 

t Paragraph*, 

oo/,. Analogous Law. 568 . Old Feudal Pule. 

rZ’ l Z x ^ cl 'P h - 569. Pule compared 

When a Contingent with s. ISA of the 

Jl7 naiT '* er f aih ' Succession Act. 

of fifo t v al ° gous —This section is somewhat similar to section 124 

exemrU* 1 / 10 !? 11 Sl ! cc< r s f lon Acfc(2) ^ wb ich are appended five illustrations to 
exemphfv the principle, and which runs thus: — 

Bequest ^ntin-* lega / V **. ffiven if a specified ""certain event shall happen, and 
gent upon specified no tlme is mentioned in the will for the occurrence of that event, 

ttae ert ? l | GV611t ’ no Uie ,eRacv cannot take effect, unless such event happens before the 
tioned m J£“ peri ° d when the fund bequeathed is payable or distributable. 1 ’ 


Transfer contin¬ 
gent on happening 
oi specified uncer¬ 
tain event. 


5<0 . Hindu Law other¬ 
wise. 


tioned fd r 

occurrence. 


Illustrations. 


te s tJt2 r A the B , a eTacy ° f " i3 dealh ' ‘° * " ^ 

If 4 Hif,,; i e fJaoy is bequeathed to A. and, in case of his death, without children « 
take^ effect Ve3 ^ tes Utor or d,es 111 tl,e lifetime leaving a child the legacy to B doe.s not 

v. Clark, 4 De G. & S., 472 
XXXIX of 1 ,925 X ° f J866 ' S - 124 ' *■* 


diitinmf'^^ V- Pergusaon, 4 C. 304; 
ffolPfS 8 and doubting Sham v. 
’ 3 Drew., 93; following Williams 
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(,»,) A legacy is bequeathed to .4 when and if he attains the age of 18, and, in 
case of his death, to B. A Attains the age df 18. The legacy to B does not take effect. 

lie) A legacy is bequeathed to .4 for life, and, after his death, to B, and, “ in case 

of B’« death without children,” to C. The words “ in case of B’s death without 

children ” are to be understood as meaning “ in case B shall die without children during 
the lifetime of A.”(!) 

(i’) A legacy is bequeathed to A for life, and, after his death to B, and, ‘‘ in -case 

of B’s death ” to C. The words “ in case of B’s death ” are to be considered as meaning 

•• in case B shall die in the lifetime of .4.” 

565. The first four illustrations appended to s. 124 of the Indian 
Succession Act, are taken from the four cases supposed by Sir John Romilly, 
M. R.< 2 > The fourth canon there laid down, and forming illustration (iv) 
has since been overruled by the House of Lords.< 3 > The correct* rule now 
as to the period to which the executory devise will be referred will be the 

period of the death of the first taker, unless there are directions in the will 

inconsistent with that supposition. 

566. Principle. —This section presupposes the existence of (a) a termin¬ 

able antecedent interest, and ( b ) a subsequent contingent interest. The 
object of this rule is to prevent property from remaining without* an owner. 
Thus, suppose property is given to A for life with a gift over to B, if G 
marries D. Here, unless C marries D during the continuance of A's life- 

interest, the gift over to B would fail, because, suppose that C does not 

marry D during A's lifetime, the estate would remain without an owner, 
for B cannot succeed, because of the contingency, and public policy requires 
that no property should remain without an owner. 

567. When a Contingent Remainder fails. —The rule is a relic of th» 
ancient rule for the creation of a contingent remainder, which required that 
the seisin or feudal possession should never be without an owner to render 
services to the lord,< 4 > a rule which was usually expressed in the maxim 
that every contingent remainder must have a particular estate of freehold 
to support it*J 5 > And contingent remainders could have been defeated by 
destroying or determining the particular estate upon which they depend 
before the contingency happened by which they became vested. Thus when 
there was a tenant for life, with several remainders in contingency, he 
might have, not only by his death, but by alienation, surrender, or other 
methods, destroyed and determined his own life-estate, before any of those 
remainders vested; with the result that he could thereby utterly defeat 
them all. Similarly, a tenant for life, with remainder to his eldest son 
unborn in tail, might have defeated the remainder in tail to his son, by 
surrendering up his life-estate before the birth of any son for his son not 
being in esse, when the particular estate determined, the remainder could 
not then vest, and as it could not vest then, it never could vest at all. 
In such cases, therefore, it became necessary to have trustees appointed 
to preserve the contingent remainders, in whom there was vested an estate 

(1) This illustration being based on (2) Edwards v. Edwards, 15 Beav., 

the 4th canon in Edwards v. Edwards, 15 357 ; S. C., 51 E. R., 576. _ 

Beav., 357, which has since been over- (3) O'Mahoney v. Burdett, L. R., 7 

ruled in Ingrain v. Soutten, L. R. 7 H. L. H. L., 388 (398) ; Ingram v. Soutten, »&•> 

408 (416) is no longer consonant with 408 (416). 

English law. To be so consonant the (4) Abbiss v. Burney, 17 Ch. D., 
words “ during the lifetime of A ” should (229). 

be omitted, and the words “ at any time ” (5) 2 Black, Comm., 171, 172. 

substituted therefor. 
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determined 61 If* therefore^his^ f °r f llfe ,' to co, «n»-‘'>cn ns soon as is 

his death their estate for th % ^ L ,f ? detern ““«> otherwise than by 
effect, and beTorne a pa enh^ ^ ° f h,S lif ^ " iP ‘hen take 

the remainders depending it (5°T"-m I "T*™ ‘° t Upport 

vent the ulterior estate £™7, ? 7 ° • C ‘ N , A simiIar devise would pre- 

The rule itself is an arbitrary rub^n l”* * ^ Ca 1 e su PP osed in the section, 
as nn nrKit,.,. t n aU) tia O U1 le and was condemned by Jessel M R ( 2 ) 

eventually led to* its abo^Rbn ° f - t! Ie f ncie ® f the I . nid(lle «g«« «ndwhich 
said . abolition. It always disappoints the intention he 

to take effect ”(3^ But 6 01 tes f? tor ’ intentJ s the contingent remainder 

testator was of en defeated k” the , rule . remained . the intention of the 

Sue th ° r h0Uld f be lh ; ing at the decease of the ^rvivor of them and th^ 

resnectSe h 1 * 3 * ™' 8 °i SUch ° f l he ch,ldren as should ‘hen be dead,' and the 
It i a H d asslgns of su °h Children. C died in the lifetime of B 

limit!t- bed tbat V 16 testator clearly intended to create a succession of legai 
nutations in settlement, but that the court could not hold that 4 had the 

chMren Sm f ‘ ,° f *° SUpport the ‘-“tingent remainder to tt 

would fail w ply beCaUSe bU f0r S,,Ch an estate the gift t0 the children 

force 5 ??' w 01 f F , eUdaI Eu J e -— A somewhat similar rule was formerly® i n 
rce in England where the bequest over in the event of the death of the 

precedmg legatee was said to refer to the event occurring in the lifetime 

I tne testator, this construction being made cx-nccessitatc rei, from the 

absence of any period to which the words could be referred, as a testator 

was not supposed to contemplate the event of himself surviving the objects 

lapsing (7) Unty <6) TllG ° b ^ ect ° f this and similar other cases was to prevent 

569. It will be observed, that the principle enunciated in this section 
Rule compared is somewhat different from the rule of construction laid 

thedown in section 124 of the Indian Succession Act 
cession Act. although the Law Commissioners refer to this section in 
their statement of objects and reasons* 8 ) in this connexion. The principle 
of this section has already been stated. The reason for the rule laid down 
m section 124 of the Succession Act may be thus explained: “ Where a 

(1) 2 Black Comm., 171, 172. 

qoo Ll“ n ^ e v * Braucker, 3 Ch. D., 

JVo (399). 

(3) Ibid., 399. 

(401) Cunli 8 e v> Braucker, 3 Ch. D., 393 

e -» before the passing of the Act 
amending the law as to contingent remain- 
ders, 1877 (40 & 41 Viet.. Ch. 33, which 
now provides as followsEvery con¬ 
tingent remainder created by any ir.s- 
trument executed after the ‘ passing of 

tms Act or by any will or codicil revived 

or repubhshed by any will or codicil exe- 

Im,. 6 * ^.* 4 t<Sr t * iat date, in tenements or 
Hereditaments of any tenure, which would 


have been valid as a springing or shifting 
use or executory devise or other limita¬ 
tion had it not had a sufficient estate to 
support it as a contingent remainder, 
shall, in the event of the particular estate 
determining before the contingent re¬ 
mainder vests, be capable of taking effect 
in all respects as if the contingent remainder 
had originally been created as a springing 
or shifting use or other executory limita¬ 
tion. ) The English Act came into force 
on the 2nd August, 1877. 

(C) Cambridge v. Rous, 8 Ves 13 

(7) See 2 Jarm., 782. ’ 

jsjsf ioth May ' im - i,nder “ *»• 
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gift of the absolute interest in property to one person is followed by a gift 
of it to another in a particular event, the disposition of the Courts is to put 
such a construction on the gift over as will interfere as little as possible 
with the prior gift. When death is spoken of as a contingent event, a gift 
over on the event of death may well be considered to mean, not death at 
any time, but death before a particular period, e.g., the period of distribu¬ 
tion. and thus the gift- may be read as a gift by way of substitution and. 
not of remainder.”This may be illustrated by the four cases supposed 
by Romilly, M. R.( 2 > In the first class there is a gift to A and if he shall 
die to B. If these words be construed literally, we have, in the first place, 
an absolute gift, and then a gift over in the event of death, an event not 
contingent but certain. To avoid the repugnancy of an absolute giving and 
an absolute taking away, the Court was forced to read the words “in case of 
death'” as meaning in case of death before the interest vests. In the 
second case [supposed in illustration ( b ) ], however, there is a distinction 
since the event on which the legacy is to go over is not a certain but a. 
contingent event, since it is not in the case of the death of A, but in the 
case of his death without children. In such cases therefore, it has always 
been held that if at any time, whether before or after the death of the 
donor, A should die without leaving a child, the gift over takes effect vesting 
the legacy in R.< 3 > So where the testator disposed of his property thus: 

“ My three sons shall be entitled to enjoy all the moveable and immove¬ 
able properties ’eft by me equally. Any one of the sons dying sonless, the- 
surviving sons shall be entitled to all the properties equally.” Here a legacy 
given to the survivors was contingent on the happening of a specified 1 
uncertain event, and the question is whether the period of distribution is 
necessarily the time of the testator’s death or it is the death of the first 
taker. It has been held that the proper construction to put on the clause 
is that the period contemplated for the death of either of the sons sonless 
was in the life-time of the testator, and that therefore the original gift to 
the three sons in equal shares would become indefeasible on the testator’s 
death.< 4 * > This case was, however, decided with reference to section 111 
of the Indian Succession Act extended to apply to cases governed by the- 
Hindu Wills Act, 1870.(5) 

570. Hindu Law otherwise. —The rule here enacted has not been- 
applied to the construction of Hindu wills, and it will not, therefore, apply 
to the construction of transfers made by a Hindu. And so the Privy 
Council has held( 6 ) since the passing of this Act, but without reference to 
it, that a gift in remainder, expectant on the termination of an estate for 
life, does not fail, but is accelerated, by reason of the gift of such prior 
life-estates not taking effect. 


(1) Hawkins on Wills, p. 254; In re 
Waugh [1903], 1 Ch., 744. 

(2) Edwards v. Edwards , 15 Beav., 

357. 

(3) Farthing v. Allen, 2 Madd., 310; 
O' Mahoney v. Burdett, L. R., 7 H. L., 
388 (395); Ingram v. Soutten , L. R., 7 
H. L.f 408. 

(4) Norendranath v. Kamalbasini , 23 

O. 563 (667, 671), P. C. See ill. (6), S. 

Ill, Indian Succession Act. 


(5) S. 2, Act XXI of 1870, which applies 
only to Bengal, and the towns of Madras 
and Bombay. 

(6) Ajudhia v. Rahman, 10 C. 482- 
P. C. (case decided by P. €., on 17tn 
November (1883) following Lainson '■ 
Lainson, 5 DeGex M. & G., 764 ; 18 Beav- 
1 ; see also Jvll v. Jacobs, 3 Ch. D., 703 ; 
1 Jarm., 574. (These are early autno- 
rities; later cases have, however, rule 
differently, see § 648, 561 ante.) 
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24. Where, on a transfer of property, an interest 
o,“ * £52 therein is to accrue to such of certain per- 
as survive at some sons as shall be surviving at some period, 
period not sped- b u t the oxact period is not specified, the 

interest shall go to such of them as shall be 
alive when the intermediate or precedent interest ceases to 

exist, unless a contrary intention appears from the terms 
of the transfer. 


571. Analogous Law. 
578. Principle. 

578. Meaning of Words. 


SYNOPSIS. 

Paragraphs. 
5?4. Limitation to 
Survivors. 

576. Result stated. 


- y ** 
•>/ / 


The two interests 
when almost indis¬ 
tinguishable. 


~O UI VI V- 

in g at som e period 

not specified. 


Illustration. 

dividld tr Kil SferS fu° Perty D for . Iife ” and after his death to C and D, equally to be 
\ idea between them, or the survivor of them. C dies during the life of B. D survives 

• a * d^atn the property passes to D. 

T ,.^1. Analogous Law. —This section corresponds with S. 125 of the 
Indian Succession Act.p) which runs as follows: — 

0 f B p 2 S?ln ^/ UCh . ,/! 125 ‘ .T ,iere a be< l uest . is made to suc.i of certain persons as 
n _ M .-11 u P ers ° Ds shall he surviving at some period, but the exact period is not specified 
- snal * he surviv- the legacy shall so to such of them as shall be alive at the time 

of payment or distribution, unless a contrary intention appear bv 
the will.” ‘ 11 . 

Illustrations. 

(*) Property is bequeathed to A and B. to be equally divided between them, or to 
e survivor of them. If both .1 and B survive the testator, the legacy is equally divided 
etween them. If A dies before the testator, and B survives the testator, it goes to B. 

j; . (**] Property is bequeathed to .4 for life, and after bis death to B and C. to be equally 
ided between them, or to the survivor of them. B died during the life of 1 • (' 
survives A. At A’s death the legacy goes to C. ’ 

snrvlv/!^ Property is bequeathed to A for life and after his death to B and C, or the 
to ,{.°j . direction that, if B should not survive the testator, his children are 

but dies £ it.* 3 i P i a . Ce * °c dl / 3 £? ring the life of the teBta ' tor J B survives the testator, 
uies in tiie lifetime of A. The legacy goes to the representative of B. 

j. Property is bequeathed to A for life, and after his death to B and C. with a 

Knrt; 10n thafc » . in case either of them dies in the lifetime of A, the whole shall go to the 
wT D dies m ' fche hfetime of A. Afterwards C dies : n the lifetime of A The 
legacy goes to the representative of C. 

of ?- h f ^ ule , is generally in accordance with the English law, the strictness- 
1 which has been softened by the addition of the words “ unless a contrary 
mention appears from the terms of the transfer,” which would here allow 
a wider latitude for construction. 


Since the interest does not vest before the occurrence of the event 
section 19(2) would obviously be inapplicable. 

572. Principle.— The interest thus created is to a contingent class 
which has to be ascertained at the time of distribution. Therefore, it would 
be fair and in accordance with the wishes of the transferor that nnlv 
survivors should participate in the transfer. ' C 


(1) S. 112, Act X of 1862; S. 125, Act XXXIX of 1925. 
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In such a case the legacy vests and is divested upon the death of the 
legatee.t 1 ) If all the legatees predecease the tenant for life, their representa¬ 
tives will take for the event which was to divest them not having happened, 
the original gift remains.< 2 > The case of a gift to a class of persons to be 
ascertained at some uncertain period will also be governed by this section, 
the survivors alone taking to the exclusion of those dead or yet unborn.( 3 > 

573. Meaning ol Words. —“ Surviving at some period ” refers to the 
time when the payment or distribution is to be made( 4 > and the word 
“ surviving ” means being alive at the time of the event indicated. It 
has the same meaning as the words such as “ survive ” or “ survivors. 


574. Limitation to Survivors. —This section lays down only a rule of 
construction to be followed in the absence of any explicit terms in the 
grant shewing a contrary intention to the effect that the transferor had 
intended that other persons should also participate, the benefit of the 
grant would only enure to those who were alive at the time when the 
preceding interest determined. The rule is thus a natural corollary of the 
principle which has been before enunciated and which is an integral part 
of the English law of Heal Property (§§ 487—490). According to the 

corresponding rule of the English law the term “ survivor ” is construed 
strictly, indeed so strictly and literally as sometimes to defeat the real 
intention of the transferor. Thus where the testator settled an annuity 
on his wife for life, directing that after her death, the principal shall be 
paid to his children, that is, one-half to his son A and the other half to his 
daughters B and C if living at the death of their mother, and if any of 
them predeceased her, then the same share to their children equally at 
the age of twenty-one, or on marriage, but if any of them should die before 
attaining that age, then that share was to be given to the survivors. The 
mother died then C died leaving issue, and afterwards died B under 
twenty-one, but without issue, and the question arose whether C’s children 
were entitled to any part of the share of B, but it was held that on the 
face of the deed they had no such right, although it was most probably 
the testator’s intention, and the Court accordingly declared A as the only 
surviving child entitled to the whole of B’s share.Similarly in another 
case of a residuary bequest to the testator’s nephews and neices per sfirpee 
equally for their lives, and after the death of either it being provided that 
the share of the principal should be paid equally to and among the children 
of such of his said nephews and nieces as should die; and if any die without 
leaving any child or children, that share to go to and among the survivors 

ZliryL t 1 " m manner aforesaid. It was held that on the con¬ 
struction of the bequest while on the death of one without a child his 
share would go to the survivors for their respective lives only, and will pass 
to their children respectively with the original shares, but'upon the death 
of the last survivor without a child his shares, both original and accrued, 


(1) Bachman v. Bachman, 6 A. 583. 

(2) Henderson’s Test. Succ., (2nd Ed.), 
p. 116; Brown v. Kenyon, 3 M. 410; 
Re Sander's Trusts, 1 Eq., 675 : Harrison 
v. Foreman, 5 Ves., 207. 

(3) Nandi v. Sitaram, 16 C. 677, P. C. ; 
JRai Bishen Chand v. Mt. Asmaida , 

6 A. 560 : see also notes and cases cited 
under s. 15, ante. 


(4) Stevenson v. Chilian , 18 Beav., 590 ; 
Howard v. Collins, 5 Ek., 349. 

(5) Corned- v. Wedman, 7 Ea., 80; 
Oee v. Liddell, 2 Eq., 341 ; Davidson v. 
Dallas, 14 Ves., 576 ; In re Sharpe's Estate , 
8 D. G. & S., 453. 

(6) Ferguson v. Dunbar, 3 Br. C. C. f 
468 n. 
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would be undisposed of notwithstanding another has. left a child.O But 
on the other hand, more recent authorities have refused to read “ survivors " 
literally, so as to exclude the children of a tenant for life who died previous- 
1). And the principle more in accord with the section was stated by the 
Loid Chancellor in the following words: “ I entirely approve of the rule 
now generally acted on of giving to the word ‘ surviving ' its ordinary and 
natural meaning and not construing it to mean 4 other. * The Courts have 
no right to alter the language of a testator, merely to effect what they 
conjecture him to have intended to say when that is at variance with 
what he has in fact said. But the words of a will after all are but the 
means of expressing the testator’s intention, and where the intention is 
plain from the words themselves, it is then the duty of the Court to execute 
the intention, however inartificially expressed. ”< 2 > The word “ survivor ” 
has been accordingly construed to"mean “ other, 4 * and so in a bequest to 
. the surviving sisters and their respective children,” it was held to 
include the children of all the sisters and not only of those surviving.( 3 > 

575. In cases where, after similar limitations, there is a gift over 
on the death of all the tenants for life without leaving children or issue, 
it is settled by a long series of authorities that the children of a tenant 
for life may participate in the share of another tenant for life who died 
without issue after their parentd 4 > On the other hand, if there is no gift 
over, and the share of the tenant for life dying without issue is expressed 
to be given to the survivors for their respective lives and after their deaths 
to their children, only children of the survivors would take, and children 
of a tenant for life who died previously would be excluded.( 5 > 

576, The trend of the authorities would then appear to establish the 
Result stated. following propositions:—(i) Where the gift is to A, B, 

etc., equally for their respective lives, and after the 
death of any to his children, but if any die without children to the survivors 
for life with remainder to their children, only children of survivors can 
take under the gift over; (ii) if to similar words there is added a limitation 
over if all the tenants for life die without children, then the children of a 
predeceased tenant for life participate in the share of one who dies without 
children after their parent; (iii) they also participate, although there is no 
gift over where the limitations are to A, B, etc., equally for their respective 
lives, and after the death of any to his children, and if any die without 
children to the surviving tenants for life and their respective children, 
in the same manner as their original shares.< 6 > 


(1) Milsom v. Awdry, 5 Ves., 465 (468). 
A similar view was taken in Davidson 
v. Dallas, 14 Ves., 576 ; Crowder v. Stone, 
3 Russ., 217 ; Wilmot v. Wilmot, 14 Ves., 
o78 ; Ranelagh v. Ranelagh, 2 My. & K., 
441 ; W interton v. Crawford, 1 R. & Mv., 
407 ; Cromek v. Dumb, 3 Y. & C., 565 ; 
Lee v. Stone, 1 Ex., 674 ; DeOaragnol 
v. Liardet, 32 Beav., 608. 

(2) Smith v. Osborne, 6 H. L. C., 375 
(393). 

(3) Whytehead v. Boulton, 41 Ch. D., 
626 (529). 

(4) Waite v. Littlewood, L. R., 8 Ch., 


70 ; Wake v. Varah, 2 Ch. D., 348 ; Badger 
v. Gregory, L. R., 8 Eq., 78. 

(5) See Re Homer's Estate, 19 Ch. D., 
186 ; In re Benn, 29 Ch. D., 839; Whyte¬ 
head v. Boulton, 41 Ch. D., 525. Malins, 
V. C., has in a considered judgment in 
In re Arnold's Trusts, L. R., 10 Eq., 252, 
collected all the cases, and reviewed them 
in conformity with the view expressed 
in the text. But this view is at varianco 
with Wake v. Varah, 2 Ch. D., 348 (365, 
357, 358) ; see also 2 Jarm., 709, 710. 

(6) Per Kay, J., in Whytehead v. Boulton, 
41 Ch. I)., 525 (531, 532). 
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If an estate is limited to two jointly, the one capable of taking, the 
other not, he who is capable takes the whole.This view has been held 
to govern Hindus as well.< 1 2 > * 

577. Sometimes it is difficult, nay, impossible, to distinguish the two 

classes of interests. If, for example, there be a gift 
The two interests w hich exhausts the whole interest, and then, upon the 
when almost indis ‘ occurrence of a particular event, a substituted gift to A, 
mguis a e. £ f and C, and the survivors and survivor of them; if 

A, B, and C are all dead when the event occurs, their representatives will 
take in equal shares, but if the survivor of A, B and C survives the event, 
he will take the whole. In such a case “ the Court sees an intention to 
give, in one event in one direction, and in another event in another and 
what difference can it make whether you call these vested interests, 
defeasible in a certain event, or contingent and transmissible interests, 
except perhaps this, that the Court is less disposed to divest a vested estate 
than to say the estate does not vest till the event occurs one way or the 
other.”< 3 > So where there is a gift to A for life, with remainder in case A 
died unmarried, between B and C, or such of them as should be then living, 
and the lawful children of such of them as should be then dead, for the 
-share of the deceased father or mother only, and B and C died in the life¬ 
time of A who died unmarried, B left issue but C left no issue, and the 
question arose whether the estate conveyed to the representatives of C was 
vested or contingent, Lord Langdale who decided the caseO) held that there 
was no estate vested till the death of A, and that therefore the representa¬ 
tives of C took nothing, but Wood, V. C., in a later case threw out as his 
opinion that although the interests were in a sense contingent, they were 
nevertheless transmissible.Even in a clearly contingent interest, when 
it is followed by other limitation, it may be a question whether the con¬ 
tingency is confined to the particular interest or extends to a series of 

limitations. “ The rule in these cases seems to be that if the ulterior 

limitations be immediately consecutive on the particular contingent estate 
in unbroken continuity, by, and no intention or purpose is expressed with 

reference to that estate, in contradistinction to the others, the whole will 

be considered to hinge on the same contingency, and that, too, although 
the contingency relate personally to the object of the particular estate, and 
therefore appear not reasonably applied to the ulterior limitations. ”(0 


25. An interest created on a transfer of property and 

conditional dependent upon a condition fails if the ful- 

transfer. filment of the condition is impossible, or is 

forbidden by law, or is of such a nature that, 
if permitted, it would defeat the provisions of any law, or 
is fraudulent, or involves or implies injury to the person or 
property of another, or the Court regards it as immoral or 
opposed to public policy. 


(1) Humphrey v. Tayleur, 1 Ambler, 
138 : followed in Nandi Singh v. Sitaram, 
16 C. 677 (682), P. C. 

(2) Nandi Singh v. Sitaram, 16 C. 677 
(682), P. C. 

(3) In re Sander's Trusts, L. R., 1 Eq., 
6 75 (684) ; Sturgess v. Pearson, 4 M. 411 ; 


Harrison v. Foreman, 5 Ves., 207; Wag- 
staff v. Crosby, 2 Coll., 746. 

(4) Willis v. Plaskett, 4 Beav., 208. 

(5) In re Sander's Trusts, L. R., 1 
675 (684). 

(6) 1 Jarm., 830. 
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Illustrations. 

ThcHeafe ‘^"void. 8 ™ *“ ° °“ condition ‘*“>t he shall walk a hundred miles in an l,„ur 

date'of 'thfira'nsfer ™ wi de^‘. “tS* tranafej £ S ^ daU «"*" •'« «» 

void''’ ■' ,ransfers Rs 500 ‘o B on condition that she shall murder C. The transfer i» 

is y& A tranSferS RS - 500 t0 his <? R she will desert her husband. The transfer 


578. Analogous Lau\ 

579. Principle. 

580. Meaning 0 f Words. 

581. Condition precedent 
subsequent and im¬ 
possible. 

578, Analogous Law. 


im - 


580. 


587 


lm moral or opposed 
to public policy . 


Conditions 

and void. 


did 


SYNOPSIS. 

Paragraphs. 

5S3. F u/plment 
possible. 

588. Forbidden by law. 

58 y. Fraudulent. 

5S5. Implied injury to 
the person or pro- 
perty of another. 

the Indi«n“7T Tl l is sec .t‘OD is the same as ss. 12(i and 127 of 
Act ® uoce k ssl011 , Act and seet.ons 23 and 36 of the Indian Contract 

annexed to „ h d! k een Ia,d dow “ b ? Coke that where a condition precedent 
ance and do ^ ? e .," as of reid estate is, or becomes impossible of perform- 
part of tbf do ® falls b. eve “ though there be no default or la ches on the- 

kT 6 ! 1 ™ se f ' 1) But !t » otherwise with a condition 
as it f d’ a does n ?t defeat the devise, but makes it absolute as soon- 

that the l Ho d - ered 1 i5 np ?I Slble * ThuS where the devise > made on condition 
the nl ^ i S6e ? h0uld marr ^ a certain P erson 011 or before she attained 
attaint fL , twenfc ^' one ^ars, and the persons named died before she 
-l h a .K* wa , s held that the fulfilment of the condition having 
nhn° me im P ossl ble by the act of God, it was not broken,G) but if in the 
Ve ca f e the condition had been a condition precedent, it is certain that 
the result wouB have been different. 

The rules here laid down generally apply also to moveable property. 

579, Principle.—It being the obvious policy of the law to discourage 
ransfers into which impossible or illegal conditions play a part, it has been 

enacted that an interest dependent upon such a condition shall fail. The 
condmon only is not void in which case it would produce no effect, but 

Ml 7 k 16 e ^ ecfc °* nullifying the transfer itself. The transfer becomes 
1 legal because a condition upon the performance of which it depends is 
or has become illegal. The subject has been already discussed at length 
o which reference must be made for further information.(3) r 

580, Meaning of Words.—“ Dependent upon a condition ” is not the 
same as a condition attaching to the transfer, for in such a case the transfer 
18 good, although the condition is ignored as if non-existent.0) The condi- 

ion contemplated is a condition precedent as contra-distinguished from 
? con dition subsequent. “ Dependent ” means that the condition must 
be performed before the estate can vest or be enlarged.( 5 > 

‘ Fails ” the interest ,r fails ” means that in the event mentioned 
no interest is ever vested in the transferee. “ Condition " means the 
condition precedent. Condition and contingency are often used synony¬ 
mously. In general, however, the word contingency has reference to the 


(1) Co. Litt., 206 (b). 

(2) Thomas v. Howell . 1 Salk., 170; 
Uraydon y. Hicks, 2 Atk., 16. Cf. as to 
legacy IPaZfcer v. Walker, 29 L. J. Ch., 


856. 

(3) S. 6 (h) (2). ante, and 264. 

!1> f (2 h ante > and 264, rt sec,. 

(5) 1 Steph. Comm. (8th Ed.), 309. 
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hrtDDening of an event, whereas the word condition has reference to the 
doing or forbearance from doing the some act, W ‘ If the f ul ^ lrn V^ g 
impossible : * the condition itself may not be illegal or impossible but i 
it s ' fulfilment is impossible or illegal, the section would apply. An illegal 
condition e.g., not to alien, not to marry or to abstain from a criminal 
prosecution is illegal, but its fulfilment may not be impossible. 

581 Conditions—Precedent, Subsequent, and Impossible.— Conditions 
nrp of two kinds—conditions precedent, and conditions subsequent lhe 
former precede the vesting of estate; the latter are to be performed after 
the estate has become vested, and if not performed, may in many cases 
cause interests already vested to be divested, or to be altogether voidJ 1 2 3 > 
Where the condition is precedent, the estate is not in the grantee 
until the condition is performed, but where the condition is sub¬ 
sequent the estate vests immediately in the grantee and remains 
in him till the condition is broken.(3) Whether the condition is precedent 
or subsequent is a point for construction in each case.* 4 5 ) As a rule where 
the condition precedent is impossible, the transfer is void ; but where it is 
condition subsequent, it is valid, the condition being igno^L® A 
condition is none the less impossible, if it was possible in its creation, but 

has since become impossible.< 6 > 

582 Of such a condition illustration (a) is an example. A condition 

’ ma y be impossible of fulfilment either at the time the 

Fulfilment im- interest is created, or it may become so subsequently. In 
possible. either case the interest would fail,* 7 ) unless its fulfilment 

has been made impossible by the act of the party benefiting thereby.* 8 ) 
But the rule is the same if it has become impossible by the act of God.* 9 > 


583. This is the same as “ illegal,” see notes under section 6 ( h ) 2, 

rintc. The fulfilment of a condition may be forbidden 
Forbidden by law. an y law of the land, and it is not necessary that the 

prohibition should be expressed.* 10 ) Fulfilment of conditions in restraint of 
marriage,* 11 ) or by which one is restrained from exercising a lawful pro¬ 
fession, trade or business of any kind,* 12 ) or from enforcing his rights by 
the usual legal proceedings* 13 ) is forbidden by law. Uncertain agreements* 14 ) 
and wagering covenants also fall into the same category.* 15 ) Transfers may 
not only be forbidden by law but also by a condition in the license with the 
like result.* 16 ) Certain officials connected with Courts of Justice are pro¬ 
hibited from acquiring any interest in property sold at such sale.* 17 ) Hindu 
law forbids the sale of a boy for adoption or payment of any consideration 


(1) Henderson’s Test. Succ. (2nd 
Ed.), p. 118. 

(2) See 2 Black. Comm., 15G; Co., 
Litt., 206. 

(3) Wynne v. Wynne, 2 M. & G., 8, 

p. 14 ; Bro. Aler. Tit., Condition, pi. 
07 (a), quoted in Henderson’s Test. 

Succ. (2nd Ed.), 118. 

(4) Acherley v. Acherley, Wills., 153 ; 
Duffield v. Dujffield, 3 Bli. N. S., 260 (331) ; 
Robinson v. Wheel-right, 6 DeG. M. & G., 
535. 

(5) 2 Jarm., 12. 

(6) lb., p. 13. 

(7) Lowther v. Cavendish, 1 Ed., 99 ; 

Priestley v. Holgate, 3 K. & G., 286. 


(8) S. 34, post. 

(9) 2 Jarm., 13. 

(10) Forster v. Taylor, 5 B. & A., 887; 
Hormasji v. Pestanji, 12 B. 422. 

(11) S. 26, Indian Contract Act. 

(12) lb., S. 27. 

(13) lb., S. 28. 

(14) lb., S. 29. 

(15) lb., S. 30. 

(16) Debi Prasad v. JRupram, 10 A. 
677. 

(17) S. 136, post, and Civil Procedure 
Code (Act XIV of 1882), S. 292; O. 21, 
R. 73, Civil Procedure Code 1908 (Act V of 
1908). 
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the same class belong'^a'lso' aireements^ ^ pareufcs <1) AQd to 

Partible and inalienable estates cannot be" •, T / ° f marri “g*-‘- <2 ) Im- 

holder of an estate under Act XL of IH'iH sslgn ’ no ^ can a certificated 
of the Civil Court.W So if a uartv t 88 ! gUge lt<(3) with out sanction 
quish his right in the sir \La P i y ° a pnvate P^ition agrees to relin- 
because such an agree would TT** !* T- enforceabI * in law.S) 

sv £ si 

*"• ZSS'L&m ZtZZU <23%. <i 

zZi’^Sl taSVfc’Sfe '£"£ srasi 

jub “5 “ 

all give him time has been held in Un ■ • j ./«? C01 ? ( ltlon **hat they should 
creditors instituted a suit the Privv CouneiT I ,^® re the dissentient 

and right for them (the mortis) If on, heM ' lat lfc ^u\d be proper 

sri caw*txte ssF-a? f“-F^ 
s arjtugs s-r,s 

u I m P]ies Injury to the Person or Property of Another ~Vr^ u • 

head fall transfers in favour of servants in consideration of their infl d t - hls 

bv law w'anfL Tran , sfe, ' S made V'ndentc litc are bad L both forbS 
pv ’ an d as jnaplymg injury to the litigating plaintiff 07) i • 
every agreement which “ clogs the equity of redemption!”'(»» ° a ' S ° * S 

586. Immoral or opposed to Public Policy.—Transfer* u-h,v.i. ^ 
a crime or desertion by wife of her husband are void/ 19 ) as are also transfers 
y way of bribe,(20) or for the purpose of prost itution,(2D though not in 

JU J r ha ^ K ™ h °rc v. Harris Chandra, 

K (A ‘ C ) * 42 - 

O) Svtaram v. Aheree Herahnee, 11 B. 
h. R., 129. 

(3) Bengal Minors Act extended to 
\a\*sF’ Dudh and the Punjab. 

9 a Sin 9 h v - Subran Kuar, 

A Am ; Man P Ram v. Tara Singh, 3 
• oo2; Ram Chander Chakrabatty v. 

Vrojonath, 4 C. 929. 

on 6 i Prasad v. Kedamath Sahu, 

A. 219, F. B. (Pam Prasad v. Dina 
^ 615, dissented from) ; Oaya 

UdU Sin V h ' 13 A - 390. 

)2 N. W. P. Rent Act. 

Ato Central Provinces Tenancy 
Ac *[ (I- C. P. I. of 1920) S. 49. 

W Bep&te v. Phosphate Co. Ld., 1 
y- B. D., 679. 

2 D oug., 450. 

2 gg °) Blackloclc v. Dobie, L. R., 1 C. P., 

(11) Ajudhia v. Sidh Qopal , 9 A. 330, 


P. C. 

(12) Per Sir R. Couch, in Aiudhia v 
Sidh Qopal, 9 A. 330 (338) P. C 

(13) Ralanv. Ardeshir, 4 B. 70; Shank - 
arappa v. Z). Karruiyya, 3 M. H CP 
2Z\; Abdui V Mir Mahomed, 10 C. 616* 
Ranjilbhai v. Ftnayr/fc, 1 1 B. 606. 

(14) S. 6, ante, and S. 53, post. 

(15) Vinayakrao v. Ransordas. 7 R qi 

(16) .See S. 52, po*L ’ 

(17) Simpson v. Z,aw&, 7 E. & B. 84 

(18) See Comm, under S. 60, post: Coo to 

Mort., 19; Jennings v. W'arr/ 2 Vpm 
520 ; Wife v. WW, 1 V^rm 488 ’ 

(19) See iMust ns. (c) and (d) ; Bai Biili 
v. Aane, 10 B. 152 ; Si tar am v. Aheree, 11 

313^* K ” 129 ’ R Saru P v - Bela, 6 A. 

c'fy ts:rr^ {Sr 0ravina Dock 

213 21 ’ V ' Broo ' t "- L - R-. 1 Ex., 
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.consideration of past cohabitation.(« But where a person has been long 
in possession of property acquired in consequence of an immoral transfer 
it was held that such possession could not be disturbed.* 1 2 3 ) Sale and 
brokerage of public or sacerdotal offices are both illegal and opposed to public 

policy. * 3) 

So are also transfers made to foreign enemy/ 4 ) and transfers encourag¬ 
ing smuggling or illegally compromising offences which cannot be lawfully 
compounded; as also transfers restraining rights of free enjoyment and 
alienation of property; and generally all transfers which are calculated to 
•cause loss to the public and are contra bonos mores, are absolutely void/ 5 ) 


587. Conditions, Valid and Void. —A bequest to a person on condition 
that if she should become a nun she should forfeit the legacy is valid and 
•the legatee would forfeit the legacy if the condition is broken/ 6 ) and 
similarly a condition not to interfere with the management of the trustees 
was enforced/ 7 ) A condition to assume a particular name * 8 ) may be 
satisfied by assuming it without a license from the Crown/ 9 ) A condition 
that the donee shall reside in a particular house is valid, and may be 
fulfilled by residing personally to some extent, but the fulfilment ot sue 
a condition must in a great measure depend upon the intention of the 
donor and on the construction of the terms of the deed m which the 
intention has been expressed. The validity of a condition in restraint of 
marriage in England in a great measure depends upon the nature of the 
property to which it is attached. In regard to devises of real estate it is 
settled that an unqualified restriction on marriage is absolutely void/ 10 ) 
It being contrary to the policy of the law to restrain marriage by encourag¬ 
ing celebacy, the court always looks askance at such a condition/ 11 ) But 
a condition that before marriage, consent shall be taken/ 12 ) or that it shall 
not be entered into before attaining the age of twenty-one or any other 
reasonable age/ 13 ) or that it shall be solemnized with certain ceremonies, 
C(j according to the rules of the Quaker sect/ 14 ) would be enforced as not 
opposed to the rule. A condition not to marry a Scotchman, * 15 ) a Papist* 16 ) 
or a Jew* 17 ) is valid, but a condition not to marry a man of a particular 
profession* 10 ) or of certain means is void as too general/ 19 ) Again, a 
restraint against a second marriage has been upheld/ 20 ) A condition against 

(1) Dhiraj Kuar v. Bikramjit, 3 A. 

787 ; Man Kuar v. Jasodha, 1 A. 478. 

(2) Lachmi Narain v. Wilayti Begum, 

2 A. 433; following Ayerst v. Jenkins, 

L. R., 16 Eq., 275. 

(3) See S. 6 , ante; 49 Geo. Ill, C. 126, 

S. 3 (in force in the Presidency towns) ; 

Blackford v. Preston, 8 T. R., 89 ; Parsons 
v. Thompson, 1 H. Black., 322. 

(4) De Wutz v. Hendricks, 2 Bing., 

314. 

. (5) See S. 6, ante, and Comm. 

(6) In re Dickson's Trust, 1 Sim. (N. S.) f 

37. 

(7) Colston v. Morris, Jac., 257a. 

(8) Lowndes v. Davies, 1 Bing., N. 

C 597. 

(9) Doe d. Luscombe v. Yates, 5 B. 

A., 543 ; Fillingham v. Bromley, 24 

L. J. Ch., 488. A „ 

(10) Perrin v. Lyon, 9 East, 1/0; Sutton 

Jewks, 2 Ch. R., 95 ; Dashicood v. Bulke- 


R.. 


11 Ch. D.» 


ley 10 Ves., 230. 

(11) Jones v. Jones, 1 Q. B. D., 279. 

(12) Chauncey v. Oraydon , 2 Atk., 616. 

(13) Stackpole v. Beaumont, 3 Ves., 89. 

(14) Haughton v. Haughton, 1 Moll., 
611. 

(15) Perrin v. Lyon, 9 East., 170. 

(16) Duggan v. Kelly, 10 Ir. Eq 
295. 

(17) Hoggson v. Halford, 

959 

(18) 1 Eq. Ca. Abr., 110. 

(19) Keily v. Monck , 3 Ridg., P- C., 

205. no 

(20) Barton v. Barton, 2 Vem., 308 
(widow) ; Allen v. Jackson, 1 Ch. D*» 299 
(widower). The rule has been established 
as a rule of law because it was thought 
agreeable to public policy— Per Mellish, 
L. J., in Allen v. Jackson, 1 Ch. D., 399 
(405). 
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our dignity ” Such 1 , a PP llcat,on ** an allowance “ suitable to 

In certain cases an onerous condition has been got round by holZc it 

c v“ a a d nts’andZn‘i bUt ?"• is chie % confined to° ‘refr a 

is not an , i r ° y m cases of conditions precedent when there 
l“ 0t “ alternative provision, or an alternative event or where it is not 

estricted to minority.(3) The acceptance of a <nft or a le^aev bind" tl 

which t i d m condition as he is then estopped by his own" act 
precludes him from pleading surprise or ignorance.< 4 > 


26- Where the terms of a transfer of property imposes 
Fulfilment of a condition to be fulfilled before a nerson 
d“ut prec<v can take an interest in tho property the 
filled •# •+ u condition shall be deemed to have been ful- 
nnect it it has been substantially complied with. 


x c I not / u( li/ 


o, n\nd t ?" S A’’ r fli Rs ' w 000 t0 - ° on 1 co, l ,dition tl,at he shall marry with the consent of 
fulfilled fhe co^itn. mameS W,th the C °" Sent ° f 6 ' a " d D - 3 » dsemed lo ,!ave 

c, i*i4 lire iZnZ'fr°l sVJ ilST, 

the marriage. B has not fulfilled the condition. ’ obtains their consent after 


i»: PZXT. Law - 


SYNOPSIS. 

Paragraphs. 

590. Meaning of Words. 

591. Substatitial Com¬ 
pliance. 


593• Hindu Law . 


thp q 8 **' A . nalo S ous Law —This section closely corresponds with S 128 of 
the Succession Act, which runs as follows:— f 


condition precedent the t\ imposes a condition to be fulfilled before 

to vestinT 1 1 .!? atee l c ^‘? L take a . vested interest in the thing bequeathed the 

legacy g f co " dltl ^ ,f hal1 be considered to have been fulfilled i? it has been 
8 *'”• substantially complied with.” as )een 


•of 5^ r ,s n be( l ueat hed. to A on condition that he shall marry with the consent 

ma r ri aP V n * A marnes with the written conse nt of B. C is present Tthl 

informed bv Tn? l pr . e TV° A ' P rV° US * the marria 8 e - E has fee n personal 
condition. ^ f h,S ,ntentl0ns > and has made no objections. A has fulfilled t}f 

of j}**/*^ 1 *1 bequeathed to A on condition that he shall marrv with th* ^ 

condition. 811 " * * ^ * marries with the — 1 of P andTVhas fulfilled 


of BC fr,A e ^ Cy a B be< lV eat .bed to A on condition that he shall marry with the * 

only-’ ^ ^s not fuSS^th? lotion™ ° f *’ * " iU * the ~ of B^Tc 


iJ! 12 » and § 450, ante. 


(3) Osborn v. Brown. 5 Ves., 527. ’ . 
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(ir) A legacy is bequeathed to .4 on condition that he shall marry with the consent 
of B, C and D. A obtains the unconditional assent of B, C and D to his marriage with 
K. Afterwards B, C and D capriciously retract their consent. A marries E. A has. 
fulfilled the condition. 

(r) A legacy is bequeathed to A on condition that he shall marry with the consent 
of B, C and D. A marries without the consent of B, C and D, but obtains their consent 
after the marriage. A has not fulfilled the condition. 

(vi) A makes his will, whereby he bequeathes a sum of money to B, if B shall 
marry with the consent of A'# executors. B marries during the lifetime of A, and A 
afterwards expresses his approbation of the marriage. A dies. The bequest to B takea 
effect. 


(ri*) A legacy is bequeathed to A if he executes a certain document within a time 
specified in the will. The document is executed by A within a reasonable time, but not 
within the time specified in the will. A has not performed the condition, and is not 
entitled to receive the legacy. 

The section is in harmony with the English cases. W It should be 
noted that the section relates only to the performance of conditions 
precedent. Section 29 deals with conditions subsequent, which must be 
strictly fulfilled, and regarding which the section has no application. 

589. Principle.—This section is founded on the principle which favours 
the early vesting of estates.< 1 2 * > Where literal performance has becomo 
impossible or impracticable, law assumes that the condition has been 
entirely fulfilled, if, in fact, it has been fulfilled substantially in accordance 
with the wishes of the testator. Thus, where the condition is as to consent, 
it may be inferred from conduct or from the surrounding circumstances, 
the maxim being qui tacit satis loquitur. So oral consent would be 
sufficient where consent in writing was proscribed.< 4 * * ) 

590. Meaning of Words.—“ A condition before the person can take 
an interest: ” means a condition precedent as opposed to the condition 
subsequent. “ Substantially,” means in greater part, or as far as it is 
possible, or in other words cy-prcs. 

591. Substantial Compliance.—Consent of the majority, where one 
trustee or executor disclaims, has been held to be sufficient.^) Consent 
will be presumed after the expiration of many years, where no claim is 
made by the persons entitled to take after the forfeiture.^) 

592. As a rule, it has been held to be sufficient if the wishes of the 
transferor can be carried out cy-presS 7 * And this is especially so where it 
appears that the transferor more looked to the end rather than to the 
means by which the condition is to be fulfilled. Ignorance of the condition 


(1) Montague v. Beauclerk, 3 B.P.C. 
Taml., 277 ; Page v. Hayward, 1 Salk, 
670; Gulliver v. Ashby, 1 W. Bl., 607; 
Davis v. Lowndes, 1 Bing. N. C., 597 ; 
Doe d. Duke of Norfolk v. Hawke, 2 East. 
481. 

(2) See ante, § 411 ; Scott v. Tyler, 

W. & T. L. C., 146. 

C3) “He who. is silent speaks suffi- 

ciently.’ 4 The same maxim is also thus 

stated: Qui tacet cqnscntire videlur, i. e. 

“ He who is : ile.it is*assum^d to cjn ent *' 


“ silence gives consentA' 

(4) Campbell v. Lord Netterville, cited 
in Williams on Executors, p. 1145; see 
also S. 115, illus. (a) Succession Act, but 
contra in Clarke v. Parker, 19 Ves., 2. 
As to oral consent, see Scott v. Tyler r 
W. & T., L. C., p. 199. 

(5) Worthington v. Evans, 1 Sim. & 
Stu., 165. 

(6) In re Birch, 17 Beav., 358. 

(7) Henderson’s Test Succ., 120. 



s. 27.] 


GENERAL PRINCIPLES. 


383 


is no excuse for not fulfilling it (l) 

instrument cannot nlead want nf r- i*j u P e f? on wll ° under an 

for non-compliance < 2 > a p n iv n °' V e ^° e ° con tents as an excuse 

limes reSraTil terL'n tr "°S d ' SI T “ ' vil1 h " s >*™ some- 

Ssf ‘A m ,7;2 b “‘ i.™ TK&ts 

Courts, The “ d 


v ft u/ 93 *^ ?. mdU ^ W ~ lnder the Hindu law, conditional bequests are 

the d natur d e nfH ^ must be performed, unless they are repugnant* to 

will tak/Pffl f 16 ?!'. ant ; °A ai ' e immoral or il,e S« ,(6) in which case the bequest 
take effect without the condition/ 6 ) (§ § 283—293, 583_587) 


27 . Where, on a transfer of property, an interest 

therein is created in favour of one person 

person and b y [he same transaction an ulterior 
coupled with trans- disposition of the same interest is made in 

laiiure *of the prior tavour of another, if the prior disposition 
deposition. under the transfer shall fail the ulterior 

disposition shall take effect upon the failure 
ot tho prior disposition, although the failure may not have 
occurred in the manner contemplated by the transferor. 


But, where the intention of the parties to the trans¬ 
action is that the ulterior disposition shall take effect only 
m the event of the prior disposition failing in a particular 
manner, the ulterior disposition shall not take effect unless 
the prior disposition fails in that manner 


Illustrations. 

(a) A transfers Rs. 500 to B on condition that he shall execute a certain lease wit hi 

We1L ra0n T h . S af J ‘ er A ' S death ’ and if he should " e R lect * ^ co to C B d?es n r " 
lifetime. The disposition in favour of C takes effect. A 9 

A x transfers property to his wife; but, in case she should die in his lifetime 
tranks to B that which he had transferred to her. A and his wife perish We h!i 

d?a^ r •t C - ,rCU ™ St f anCeS whlch made 11 ,m P° sslble to P r ° ve that she died before him^ The 
disposition in favour of B does not take effect. 6 h,m ' The 


^9Jf. Analogous Law, 


SYNOPSIS. 

Paragraphs. 
595 Principle. 


596. Doctrine of Acce - 
deration. 

-Analogous Law..—The first part of this section corresponds wifh 
s. 129, and the latter part with section 130 of the Succession Act Tbo 
illustration (6) has been taken from an English case.(7) 

(1) In re Hodge'* Legacy, Eq., 02 ; 

Astlcy v. Earl of Essex, 18 Eq., 290. 

(2) Porter v. Fry, 1 Vent., 199, followed 
7 >er Sir G. Jeasel, M. R., in Astley v. Earl 
of Essex, 18 Eq., 290 (297). 

(3) Powell v. Morgan, 2 Vem., 90. 

(4) Cooke v. Turner, 14 Sim., 493 ; 


Evanturel v. Evanturel, L. R fTp^n i 

«r- v - ^ ">« w r : 
*£? 22 ' c - l 2 3 4 - j.. 

G%3 nderWO ° d V ' ^ DeG. M. * 
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The rule is applicable both to moveable as well as immoveable 
property.* 1 ^ . 

595. Principle. —The principle underlying this section is thus explained 
bv Williams:—“ Instances have frequently occurred in which the Court 
has concluded from the context of the will, that the intention of the 
testator is effectually fulfilled by regarding a clause of apparent condition, 
as a clause of conditional limitation, so as to require, as in the case of a gift 
on a condition that the very event on which the gift is made contingent, 
must be fulfilled with strict exactness, but paying regard, in the construc¬ 
tion to the substantial effect of the contingency specified and so to the reaL 
interests of the testator.”* 2 ) 

596, Doctrine of Acceleration. —Where the intention of the parties 
can be clearly ascertained effect is given to it, but otherwise to prevent 
against lapse, it is sufficient if their intention is substantially carried out. 
if the transferor provides against failure, the ulterior disposition will take 
effect in case of failure, although it may not have occurred in the manner 
contemplated by the parties. But where [as in illustration (6)] the 
intention is that the ulterior disposition shall take effect only in the event 
of the prior disposition failing in a particular manner, the ulterior disposition 
does not take effect unless the prior disposition fails in that manner. 
In such a case the failure of the prior interest in a particular manner is a. 
condition precedent to the transfer and must be fulfilled.* 3 ) 

597, But where, on the other hand, in a series of consecutive limita¬ 
tions a particular estate be void in its creation from being limited to a 
person incapable by law of taking or refusing to take the remainders- 
immediately expectant on such estate are accelerated, aud the interest in 
question descends to the heir. And the result would be the same if the 
previous estate is revoked by the donor, for there is no difference in prin¬ 
ciple between the case where a person gave an estate which failed, and the- 
case where he directed himself that it should fail.* 4 ) This view is quite 
in accordance with the section, and has been propounded in several English 
cases,* 5 ) the principle of which has been applied by the Privy Council to 
the case of a Hindu testator, who held that a gift in remainder expectant 
on the termination of an estate for life, does not fail, but is accelarated 
by reason of the gift of such prior life-estate not taking effect.* 6 ) 

598. In this case their Lordships followed an English precedent 
decided by Lord Komilly, in which a testator gave an estate to his son A' 
for life, and from and after his decease to his children. A’s life-estate 
being subsequently taken away, it was argued that the children of A could 
not take while he was alive, that it was an executory devise, and they 
were therefore incapable of the taking during his lifetime, but it was held 
that the life-estate being out of the wav, the remainder takes effect as if 
there had been no life-estate.* 7 ) The fact that gifts are made by the donor 

(1) Per Lord Romilly in Evastaff v. 701. 

Austin, 19 Beav., 591; Jull. v. Jacobs, (5) Shep. Touch., 435, 451 ; Fuller v, 

3 Ch. D.. 703 (712). Fuller, Cro. Eliz., 423 ; Lainson v. Lainson, 

(2) Williams on Executors, 1133. See 18 Beav., 1 ; Jull v. Jacobs, 3 Ch. 

In re Smith's Trust's LI. R. 1 Eq., 79 ; 703. 

Mackinnon v. Sewell, 2 M. & K., 202. (6) Ajudhia v. Bakhman, 10 C. 48- 

See also notes to 8. 2. ante (488), P. C. 

(3) See notes under S. 21, ante. (7) JuU. v. Jacobs, 3 Ch. D., 703 (712). 

(4) Fell v. Biddulph L. R., 10 P. C., • . 
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St 27 J 

:s 

£KsInS?Pfans s =i 

estate may be given to ^ 8 J ' eeU p06tp0ned in order that the life- 

floated £ ffl?S‘ «££ “ Wb^Xtl, "&*“ " 

the^ ? M>reSS ! y d ° ue ’ lfc 1S ofteu dlffi cult ^ ascertain the real intention^ 
become 7mpo1?ant ^ pU1 ' p0Se the p ^ nci P les Reducible from the case-law 

to 4 bemg apparenUy desirous that the division of her property should not 

fiftL P f C fi tU1 a J fter the death of thc annuitant, directed that" as to two 
fifths of the residue, the interest thereof shall be paid to B dmint her hfe■ 

but n case of the death of the said B during the lifetime of the annuitant' 

of both^nf 1 fh GleSt *! ha11 7 E aid to durin o ber life; and after the decease 
rectiVi en :* the S 1 aid B and the trust-funds were to go over B 

Question the mte i re f, t dui ; mg her Ilfe ’ and survived the annuitant, and the 
q estion arose whether the Court can construe the disposition as givin- to 

intention D L reSt by im / Iicat on - Jt held that the testatrix Ld that 
intenhon having regard to the fact that there being an actual gift to one 

should an l a , g,ft ov ? p ftfter the death of both of them.(2) It 

J“ d . be added that C here took a life-interest, although the expressed 

anotL! n Wh,C fi Sh f "’ as t0 take Was nofc the evenfc th at occurred. So in 
within ° a f e th ® tcstotor gave to S K certain real estate for life charged 
h annuities, but in case the annuitants, or any of them, should survive 
with’ii •? gav<? the estate to the eldest surviving son of S I{, charged 
read the ^ ar !! u . 1,ties - ’ S x K survived all the annuitants, and the court 
8 I( h S a8e S h f ™ nu ! tnnt \ or any of them, should survive 

imnLr * i f i th r ej hn , d not stood where they were, but had been inserted 
mediately before the word “ charged. ”( 3 ) In another case the testator 

m Z ? h,s ™ fe to , be . M'ciente, devised this estate to the child, cn ventre 

not w SUC ] 1 ?J 1,Id shm, . ld d,e ,mder then over. The wife was 

tnl L th A * C i h, d ’ and tho ( l u<?st,on was, whether the devisee over should 
on^hp™^ WaS S0 1 ke 1 ldl the Court holding it to be a conditional limitation 

Thor K bemg n0 ch , lld of the fath er by his wife that should reach majority 
leie being no such child, the devisee over was entitled.«) Where the 

tJ~ of a contin gency is simply intended by the testator to imnlv thof 
the subsequent gift is not to take effect in derogation of the preceding P ^stfte 


(1) Craven v. Brady, 3 Ch., 29G (298), 
A from L. R. 4 Eq.. 209. 

79 U) In ro Smith's Trust, L. R., 1 Eq., 

(3) Key v. Key , 4 DeG. M. & G., 73. 

13 


(4) Wing v. Avgrave, 8 H T r 
(200), Hall V. Warren, 9 H. L r" JSI 
(430), animadverting on The Aft ’ 
General v. Hodgson, 15 Sim l 4 fi 
v. St. George's Hospital, 21 Beat!,’ 134^ 
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the Court will give effect to it. In construing the autograph deed of an 
ignorant man the usual meaning of technical language may be disregarded 
but no word which has a clear and definite operation can be struck out.® 

28 . On a transfer of property an interest therein may 

be created to accrue to any person with the 
condition superadded that in case a specified 
uncertain event shall happen such interest 
shall pass to another person, or that in case 
a specified uncertain event shall not happen 
such interest shall pass to another person. In each case 
the dispositions are subject to the rules contained in sections 
ten, twelve, twenty-one, twenty-two, twenty-three, twenty- 
four, twenty-five and twenty-seven. 


Ulterior transfer 
conditional o n 

happening or not 
happening o 1 

specified event. 


SYNOPSIS. 

Paragraphs. 

COO. Analogous Lair. 602. Contingent Limi- 60j. Limits of Per for- 

601. Principle. tat ions. p 0nce '.- n _ . 

e 606. Exception: Duress. 

600. Analogous Law.—With the necessary verbal variations this section 
is exactly the same as s. 101 of the Indian Succession Act, and which 
makes the same provision applicable to bequests over. The scope of the 
section will best be understood by comparing the following illustrations 
added to the analogous section: — 

(A A sum of money is bequeathed to A, to be paid to him if the age of 18, and 
if he shall die before he attains that age, to B. A takes a vested interest in the legacy, 
subject to be divested and to go- to B in case A shall die under 18. 

(tt) An estate is bequeathed to A, with a proviso that, if A shall dispute the com¬ 
petency of the testator to make will, the estate shall go to B. A disputes the 
competency of the testator to make a will. The estate goes to B. 

(Hi) A sum of money is bequeathed to A for life and after his death, to B, but if 
B shall then be dead, leaving a son, such son is to stand in the place of B. B takes 
a vested interest in the legacy subject to be divested if he dies leaving a son in 
A’s lifetime. 

(if) A sum of money is bequeathed to A and B, and if either should die during the 
life of C then to the survivor living at the death of C. A and B die before C. The 
gift over cannot take effect, but the representatives of A take one-half of the money, 
and the representative of B takes the other half. 

(v) A bequeathes to B the interest of a fund for life and directs the fund to be 
divided at her death equally among her three children, or such of them as shall be 
living at her death. All the children of B die in B's lifetime. The bequest over cannot 
take effect, but the interests of the children pass to their representative. 

The section is not subject to section 26, which deals with conditions 
precedent, whereas this section refers only to condition subsequent and is 
inapplicable to the former. The rule here enunciated is taken from the 
English cases. 


601. Principle.—The wording of this section shows that the conditions 
contemplated bv it are those superadded or conditions subsequent and are 
therefore subject to the limitations and rules already discussed (§ 581). 

(1) Hall v. Warren, 9H. L. C., 420. Neville v. Rivers, 7 T. R., 276 ; Doe d. 

(2) Denn v. Slater, 5 T. R., 335 ; Doe d. Ellis v. Ellis, 9 East., 382. 
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ns Tpsrts^^i-sr/s % st *. -*■ 

inU ' ,Vst t '*' e!lfed »-i‘li a condition 
noL ! i f , tb defeasance is necessarily a vested interest and it is 

incr the nr^pf 0 ’ b - eC f aU80 the condlUon subsequent has the effect*of dcstrov- 
mg the preceding interest. Strictly speaking, such alternative ch,uses are 

series°of Mhftir. 111 ’ but , the y aro rather contingent limitations with a 

tionsd? f H t? 8 SeC ° ndary , Uses ’ } lmitcd u P on those contingent limita- 
deJ m, f t n e - V are .commonly spoken of as conditions and have been so 
desgnated in the section. It has been said that a condition subsequent 
IS Odious in law, and must be submitted to a strict construction- that is 

which?* U ta i l t0 f g I Ve a f f U ? Uri ! ble construction to a proviso, the object of 
. .Wj defeat an estate already created; but that, if that estaVe is to 

of * mUSt b - e S0 cIear and ex Press terms, within the limits 

to !!l mS rUmen creating it. Ordinarily, we must give the usual meaning 

.. f n' express . lon used on the face of the document. But if it is found 
unit the expressions are vague or irrelevant or otiose, it will then be a case 

to 1 mould 8 u at ^ thC + Subs i mc ?’ and for which P ur Pose it is then permissible 
to mould words to particular purposes. But since the object is to mve 

n „T a “caning which expresses and effectuates the intention of °the 

author of the deed, departure from their ordinary sense is only necessarv 

when any other construction is impracticable.< 2 > Of course where the 

wouH t S h i S °"' n c , on '; e ,y anc f ■ the rigid rule of' construction 

ui . d . be obviously inapplicable. A court of construction must find its 

conclusions upon just reasoning and not upon mere speculative doubts.(3) 

603. Contingent limitations may assume a variety of forms Tho 

donor may provide for the cessor of interest on the donee marrying or not 

marrying a person or class of persons named.«> or the clause may relate 

to the death of the donee before a certain age< 5 > without male 'issue (6) 

. ar t0 & change of religion.( 7 > or to any other contingency not in itself 

immoral or illegal A contingent interest may, as much as a vested interest 

be operated upon by a superadded condition, and made dependent thereon 
to cease or become void.W 1 tneieon 

604. Limits of Performance.—The general nature of a condition 
subsequent has been before set out. The section now deals with th/rule 
which has been incidentally referred to before, namely, that a condition 
subsequent being intended to defeat vested interest must be narrow^ 
watched and strictly construed, and it must therefore be so expressed Z 
not to leave any doubt as to the precise contingency intended to be Di-ovirW 
fo^ _A condition which is illegal or impossible nb initio is ignored as ff 


(208) E ° erton v - Br <™>nlow, 4 H. L. C. 1 

„ Eer , ^ ,or< ^ Leonards in Egerton 
‘ Brawniow, 4 H. L. C., 1 (208. 209). 
l-i) Soorjeemoney v. Denobundhoo, 6 
I- A., 526 (653). 

7* Hayward, 2 Salk, 570. 

/oiSi Cornfield v. Crowder, 1 N. R., 313 
\ affirmed in Doe d. Hunt v. Moore, 
14 East, 604 ; Doe v. Moore, ib., 601; 


^ & F - 583 : 

M. (6 ] \l7l~ y V - D ^”^ 0 , 6 

(7) Seymour v. Vernon, 33 L T PL 
690; In re Dickson's Tru.lt, 1 S m k " 
37 ; Re Call's Trusts 2 H. & M . ?2.’ S ” 

(8) Egerton v. Brownlow, 4 H T n 

1 ; In re Harrison's Estate, 5 Cli 412 • 
In re Exmouth, 23 Ch. D., 164 ” 412 ’ 
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non-existent; thus, a clause that the donee shall lcill a man or perform 
an impossible feat or do an illegal act, shall take an absolute estate 
independently of the condition. But where a condition is only partially 
impossible, it would appear that the non-performance of only the impossible 
portion is excused.(*> A condition subsequent does not affect a person 
without notice, unless he claims under the deed, in which case notice will, 
of course, be imputed to him.< 1 2 3 > In all other cases notice must be distinct¬ 
ly proved.W Again, a condition which is repugnant to the nature of the 
property to which it is annexed is absolutely void.< 4 > A condition is 
incapable of performance, if it has so become at the time it could be 
performed. Thus, a clause in a gift to the donor’s daughter that she 
should marry his nephew at or before she attained the age of twenty-one 
years, and the nephew died before she attained that age, was held to have 
been fulfilled since its performance had become impossible bv the act of 

God.”( 5 > 

605, Again, a vested gift is not divested unless all the events which 
are to precede the vesting of the subsequent gift have happened. A 
devise to A, a natural son then under age, and the heirs of his body, and 
“if he die before twenty-one and without issue,” then over to other relations, 
and ultimately to the testator’s own right heirs, was construed to mean 
that the limitation over did not take effect unless upon the happening of 
both events, i.c., the son’s dying before twenty-one, and without issue, 
and his death after attaining the requisite age alone would not confirm the 
remainder over.< 6 > The subject will be found more fully dealt with elsewhere 

(§§ 574—577).' 

606, Exception: Duress.—If the condition cannot be fulfilled or is 
violated on account of duress, it does not forfeit the interest. Thus, where a 
testator by his will directed that, if any, of the female members of his 
family, either from mis-understanding or from any other cause, should live 
in’ any other than a holy place for more than three months, except for the 
cause of pilgrimage, they should forfeit their rights under the will. The 
plaintiff, a widowed daughter-in-law of ^he testator, and a minor, was 
removed from his house by her maternal relations and brother with the 
aid of the police, and resided for more than three months with her mother. 
Pigot and Banerjee, JJ., held that although the police help was properly 
and legally given, there was a plain case of duress at the time of leaving, 
and that the absence of the girl ought not to work the forfeiture.^ 7 ) 


A condition that the legatee should not dispute the will in England was 
not enforced, being regarded as merely in tcrrorcm ,(8> but this doctrine lias 
only been applied in the case of devises of personal estate and that too in 


(1) Collett v. Collett, 35 Beav., 312. 

(2) Re Hodge's Legacy, L. R., 16 Eq., 
92 ; Powel v. Rawle, L. R., 18 Eq., 243 ; 
Astley v. Earl of Essex, ib., 290. 

(3) Doe d. Kenrick v. Lord Beauclerc, 
11 East., 667 ; Doe d. Taylor v. Crisp, 
8 A. & El. 778. 

(4) S. 10, 11, ante. 

(6) Thomas v. Howell, Salk., 170. 


(6) Doe d. Usher v. Jessep, 12 East., 

288 ; Qrey v. Pearson, 6 H. L. C., 61 ; 
Secombe v. Edwards, 28 Beav., 440; Reed v. 
Braithwaite, L. R., 11 Eq., 514 ; Wall v. 
Tomlinson, 16 Ves., 413. e 

(7) Tin Couri v. Krishna, 20 C. 1® 
(17); following Clavering v. Ellison, L. R*» 


7 H. L. C., 707 (723). 

(8) Cleaver v. Spurting, 2 P. W., 
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s. s. 29 & 30.] 

propeH/t r e othenviseof CUS T 4 S f ed t, (§§ 5 t 91 ' 592) ' lu tbe «»» of real 
happen, the interest is, of'course, not divested'!^ contempated docs not 

{Ution 111 subsequent." , 29, ^ulterior disposition of the kind 

contemplated by the last preceding section 
cannot take eftect unless the condition is strictly fulfilled. 

Illustration. 

maro-ing^uf a^rovefo Umf'nVl Pai<i °“ ''!* attaining hi, majority or 

SYNOPSIS. 

my t i r Paragraphs. 

m A A ™ l0g0m Law • . €08. Principle. 

+ v 6 * °I-‘ ADal 1 °^ US Law.—This section and its illustration correspond with 

«tenrl illus ‘ ratio “(''0 of .. 132 of the Succession Act w h eh 

thrpp d fl] th f S r ame ™ le *° be< I ucsts - Tbe illustration is adapted from the 
idenL^ - ust r atlor l s ,thereto appended. The English cases lay down an 
dentical rule and furnish apt illustrations of the doctrine here codified.( 3 ) 

is l4!l 8 ;i ^ rinci P le -— Th ‘s is in accordance with the English law where it 
L n f > “ a . a condition subsequent must be strictly fulfilled.U) (§§ 501 _ 

oU7.) It will not occasion forfeiture if the fulfilment of the condition 
becomes impossible,if it is reasonably fulfilled. 

Prior disposition 30. If the ulterior disposition, is not 
“udUy eC ofunerior valid > the l n ' ior disposition is not affected by 

disposition. it. 

Illustration. 

■ * transfers a farm t- B for her life, and, if she do not desert her husband to C B 

is entitled to the farm during her life, as if no condition had been inserted. ’ 

SYNOPSIS. 

Paragraphs. 

609. Analogous Law. 

610. Principle. 

609. Analogous Law.—This section and its illustration correspond 

with s. 133 and illustration (//) of the Succession Act, and which runs as 
follows: — 

Original bequest 133. If the ulterior bequest be not valid, the original beouest 
not affected bv is not affected by it. b quest 

1 n v a 1 i dity of 

record. 

Illustrations. 

. estate » bequeathed to A for his life, with a condition superadded that if l.» 

oonJ,V 0t ’u°? a g, . ven da y> wa,k 100 m,,es in a" hour, the estate shall go to B. The 
ndition bemg void, A retains his estate as if no condition had been inserted in the will 


611. Causes of invalidity 
of ulterior dis¬ 
position. 


j-» °? a g»ven day, walk 100 mi 
condition being void , A retains his estate 

(1) Cooke v. Turner, 15 M. & \V., 727. 

, J® course / Hampton v. Nourse [1899], 
1 v^n.f 63. 

(2) In re Sander's Trusts, 1 Eq., 675; 
„ V v. Smith, 22 Ch. D., 236; Finch 

r5wS L - 10 501 - 

(d) C layering v. Ellison, 7 H. L. C., 707. 
-Kiallmarjc v. Kiallmark, 26 L. T. Ch., 1 
■Harvey Bathursh v. Stanley, 4 Ch. D.. 272, 


(4) See Comm, under S. 26, ante; Waq- 

staff v. Crossley, 2 Coll., 746 ; Re Sander's 

Trusts, 1 Eq., 675; Clavering v. Ellison 
3 Drew., 451. ’ 

(5) In re Brown's Will, 18 Ch. D 61 

(6) Astley v. Earl of Essex, L. R.’ 1 • 

Eq., 290; Wynne v. Fletcher, 24 Beav., 

430 . ^ 
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(ii) An estate is bequeathed to .4 for her life, and if she do not desert her husband 
to Ii. .4 is entitled to the estate during her life, as if no condition had been inserted 

in the will. 

(ml \n estate is bequeathed to .4 for life and, if he marries, to the eldest son of 
n for life li at the date of the testator’s death, had not had a son. The bequest over 
is void under section 92. and .4 is entitled to the estate during his life. The section is 

a corollary of the last section. 

610. Principle.—Invalid conditions being void are ignored, and the 
principle* being to give effect to the transfer as far as possible, the prior 
disposition cannot be affected by the existence of a repugnant and separable 
condition or by the invalidity of the ulterior disposition. 


611. Causes of invalidity of ulterior disposition. —The ulterior disposition 
mav be invalid because the condition on which it depends is illegal/ 1 ) too 
va'aue < 2 > impossible/ 3 ) too remote/ 4 ) or because it is opposed to the rule 
laid down in section 13, or is otherwise inoperative/ 5 ) The subject has 
been already exhaustively discussed (§§ 581—588.) 


Condition that 
transfer shall 
cease to have 
effect ini case 
specified uncer¬ 
tain event hap¬ 
pens or does not 
happen. 


31 . Subject to the provisions of section 
twelve, on a transfer of property, an interest 
therein may be created with the condition 
superadded that it shall oease to exist in case 
a specified uncertain event shall happen, or 
in case a specified uncertain event shall not 


happen. 

Illustrations. 


(«) A transfers a farm to Ii for his life with a proviso that, in case B cuts down a 
certain wood, the transfer shall cease to have any effect. B cuts down the wood. He 
loses his life interest in the farm. 


(/>) .1 transfers a farm to Ii provided that, if B shall not go to England within 
three years after the date of the transfer his interest in the farm shall cease. B doe9 
not goi to England within the term specified. His interest in the farm ceases. 

SYNOPSIS. 

Paragraphs. 

612. Analogous Law. 613. Principle, 

612, Analogous Law. —This section and its two illustrations correspond 
to s. 134 and illustrations (a) and (c) of the Succession Act. The rule laid 
down in this and the preceding section departs from, the English cases 
relating to personal property, wherein it is laid down that such conditions 
being merely in terrorem are void.( fe ) Under this section then transfer may 
be made subject to any condition other than those specified in section 12, 
viz., condition as to forfeiture in cases of insolvency and restrictions on the 
transferee’s right to alienate. 


613. Principle. —The condition here mentioned is a condition subse¬ 
quent and must be construed subject to the provisions of sections 14 and 23. 
It must not be invalid as laid down in the next following section. 


(1) Ridgway v. Woodhouse, 7 Beav., 
437. 

(2) Fillingham v. Bombay , T. & R., 
530. 

(3) Aiolabie v. Rice, 3 M. H. C. R., 256. 

(4) Ring v. Hardwick , 2 Beav., 352. 


(5) S. 25, ante. 

(6) Evanturel v. Eventurel, 6 P. C., 11 i 
Rhodes v. Mu&well Hill Land Co., ”9 
Beav., 560 ; Warbick v. Varley, 30 Beav., 
347. 
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ss. 32 & 33.] 

rss teas «£ 2 Ej“ 

32 . In order that a condition that an interest shall 
such condition c f ase to exist may he valid, it is necessary that 

Sd not be the event to which it relates be one which 

creation of an J* 8 *" 1 ' cw,stita,e ll >» »< «» 

SYNOPSIS. 

615. Analogous Low. J ' Principle. 

Suocesfion A Act° gOUS LaW,—This seetion is tlie snme as s. 135 of the 
dent 6 must^e D vahiTjfot S -f Cti ° n mCrel ? layS ?°"' n 4hat . a edition prece- 

bTmade Y^th T T^' 1 ' F ° r of^rsecfon! rXren^must 

33 . Where, on a transfer of property, an interest there- 

tionir'o C n P C X: m 18 cr f a , tod sub i ect t0 a condition that the 
mance of act, no pci son taking it shall perform a certain art 

io? B pffi: but + no time is specified for the performance 
mance - of the act, the condition is broken when he 

indefinite ” '» “ 


^7. Analogous Lair. 


SYNOPSIS. 

Paragraphs. 
CIS. Principle. 


619. English and Indian 

fi1*7 Anni.*,. — Law Com pared 

Succession AefSS fZTPSL Cont^Xt^ S 136 04 41 ’ a 

ind a ?|f vi— (i >t'the S eonauro f n ^ e r e n ^ 

run as'follows:— fU ' filment “ in ‘ ,cfi " i4e,y These illuS£Sb£ 

.. Illustrations. 

shall go overall 6 /? 18 i™?*! 6 to , with a P r ° viso that unless lie enters the armv the 
***** condition. at?nt f ;Sdt e ^^t',^c , r ,ier8 “ *& »• -S3 

does not^imu-rv 6 /?* 18 , ma de to with a proviso that it shall cease to have anv effect if h 
fulfilment of ?he conditfom" xtTe^^ea^^o Z^tl the* 

f ( 6 ) does Dot harmonize with the En glish law (§ 619 ) 

Act S ‘ 134 ’ U1 * < 6 )* Indian Succession from Re Dickson's Trust 1 7^777 

( 2 ) 16 ., ills- U) a. / v , 37 , which was, however,’a case of' 

' ' * ( e )* are borrowed nality merely. Se °* P erso * 



392 


TRANSFER OF PROPERTY. 


[S. 34. 

618. Principle.—The principle embodied in this section has been 
already explained in the discussion under the preceding sections. In this 
section the contingency is only the act of the person on which the transfer 
depend* and the transfer fails on account of his own acts. 

a cased) “here a testator, after giving certain legacies to J andl M added 
. Tf either of these girls should marry into the families of & oi R, and 
i, I£ to I oive all my estate to him for life (with remainder over), 
, if <hn, shall not marry," then he gave the same to other persons. 
Lord Thuidow held this to he a condition precedent; and that nothing 
. i in t u e devisees over while the performance of the condition by J and 
I nrl be ch was during their whole lives; and that their having 

-lXl P intf oiher families did Sot preclude the possibility of then: per¬ 
forming the condition, as they might survive their first husbands < 

it is to he noted however, that this view has been expressly de P a *' ted 

r's^sln D t? an e d Si l at The ^t^" L' 34° X” Indian 

L'.ntmct ' to be performed by a. person either 

as a condition to be fulfilled before an interest 

J’T'o'n pernor- created on a transfer of property !S enjoyed 
mance of act. time by him or as a condition on the non-fulfil 
being specified. ^ ent of which the interest is to pass from 

him to another person, and a time is specified for the 
performance of the act, if such performance within the 
specified time is prevented by the fraud of a person who 
would he directiv benefited by non-fulfilment of the 
condition, such further time shall, as against him be allowed, 
for performing the act as shall be requisite to make up tor 
the delay caused by such fraud. But, if no time is 
specified for the performance of the act, then, « 
performance is by the fraud of a person interested m tne 
non-fulfilment of the condition rendored impossible or 
indefinitely postponed, the condition shall, as against him, 
be deemed to have been fulfilled. 


630 . A nalogou* Lau 


SYNOPSIS. 

Paragraph *. 
633. Principle . 


no 


63!,. Ignorance 
excuse. 

620, Analogous Law.—The greater portion of this section corresponds 

with s 127 of the Succession Act. It is similarly enacted in the ln .^‘ Qr 

Limitation Act that when any person having a right to institute a sur 

make an application has. by means of fraud, been kept from the kno ". ~ 

of such right or of the title on which it is founded, or where any aocu 

nnncssnrv'to establish such right has been fraudulently concealed from_j 

•---—-- 7 .. j 


(1) Randall v. Payne, 1 B. C., C. 55. 


(2) 2 Jorm., 3 ; see also Lester v. Garland , 
15 Ves., 248. 
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(n\ fL llmited for instituting a suit or making an application, against 
(a) the person guilty of the fraud or accessory thereto, or against (6) any 
person claiming through him otherwise than in good faith and for a 
valuable consideration, shall be computed from the time when the fraud 
nrst became known to the person, injuriously affected thereby, or in the 
■case of the concealed document, when he first had the means of producing 
it or compelling its production. (D 6 

621, In order to constitute fraud, there must be some abuse of a con¬ 
fidential position, some intentional imposition or some deliberate conceal¬ 
ment of facts.( 1 2 3 * ) The term ‘ fraud ” has been thus defined in the Indian 

Contract ActO;— 


17. Fraud means and includes any of the following acts committed by a party to a 

•“Fraud” rtpflnoa cont ract or with his connivance, or by his agent, with intent to 

u miea. deceive another party thereto or his agent, or to induce him to enter 

into the contract :— 

(1) The suggestion, as to a fact, of that which is not true, by one who does not 
believe it to be true; 

(2) The active concealment of a fact by one having knowledge or belief of the fact; 

(3) A promise made without cny intention of performing it; 

(4) Any other act fitted to deceive; 

(5) Any such act or omission as the law specially declares to be fraudulent. 

Explanation .—Mere silence as to facts likely to affect the willingness of a person to 
enter into a contract is not fraud, unless the circumstances of the case are such that, 
regard being had to them, it is the duty of the person keeping silence to speak, or unless 
nis silence is, in itself, equivalent to speech.” 

This definition, however, is by no means exhaustive. Indeed, of fraud 
Jio definition is possible. It is infinite: crescit in orbe dolus. Fraud may 
be positive or constructive. In the latter category the term is used in its 
widest sense as embracing such acts or contracts, as though not. originat¬ 
ing in any actual evil design or contrivance to perpetuate fraud or injury 
upon others, yet, by their tendency to deceive or mislead, or to violate 
public or private confidence, or, to injure the public interests, are equally 
reprehensible with positive fraud, and therefore, equally prohibited.O 


The section is general and would apply equally to a condition whether 
precedent or subsequent. 


622. Principle. —The justification for the rule ’s the broad principle 
that no man can take advantage of his own fraud/ 5 6 ) or as Coke says. “Fraus 
*t dolus nemini patrocinari debent .”( 6 > It is contrary to natural justice that 
a person who prevents a thing from being done should avail himself of the 
non-performance he has occasioned. The rule in the first place goes only 
«o far as to undo the mischief attempted, where that can be done, and not 
to the extent of entirely dispensing with the observance of the condition, 
but where this would entail indefinite delay or inconvenience equity 
regards it has done, that would have been done, but for the fraud of the 


(1) S. 18, Act IX of 1908. 

(2) Dean v. Thwaite, 21 Beav., G21. 

(3) Act IX of 1872. 

♦ Lv Stor y E q- Juris., § 253. For a 

lurther discussion, see Comm, on S. 78, 
poet. 

(6) Sidhee Nusur v. Oojoodhyaram, 10 
y“ 640 ; Edwards v. Aberayon Mutual 
insurance Society , 1 Q. B. D., 563. 


(6) I. e., “ Fraud and deceit ought not 
to benefit any person,” 3 Co., 78. The 
same sense is conveyed by the maxim 
“ Nullus commodum capar potest de injuria 
sua propria .” (No one can take advantage 
of his own wrong.) So Ex dolo malo 
non onlur actio. (A right of action cannot 
arise out of fraud.) 
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adversary who is thenceforward precluded from taking advantage of it.* 1 * 
No man shall gain a right by his own wrong, but this does not imply that 
if he had a right independently of the fraud, he shall lose it, or the power 
of exercising it, by a wrong done in connection with it. The rule again is 
inapplicable 0 where the right of a third party is to be affected. For a man 
cannot by his wrongful act to another deprive a third of his right against 

that of another.* 2 ) 

In computing the time for the purpose of ascertaining whether the 
condition had been performed within the specified time, the day of the 
testator’s death is excluded as a legatee could not be expected to begin the 
deliberations which were to govern the election to be ultimately made.* 3 ) 

623. The rule of the section may be illustrated by any of the cases 
which have been referred to in the foregoing discussion on conditional trans¬ 
fers. Thus, suppose a gift is made to a donee on condition that she marries A 
within a certain time, and failing which the property is gifted over to another 
person B, who induces A not to marry the donee so that the gift over to 
him may take effect. Here, if A has in consequence already married 
another "person, the condition is fulfilled according to the last clause, but 
if he marries the donee, but not within the specified time during which 
B fraudulently prevented him from marrying, that time during which he 
was so prevented would be excluded in calculating whether the condition 
had been fulfilled within the specified period. 

624. Ignorance, etc., no excuse. —It is apparent from this section 
that except in case of fraud, neither ignorance, illness nor neglect on the 
part of the executor to inform the legatee, can excuse him for not comply¬ 
ing with the direction so as to entitle him to the gift.* 4 ) 

Election. 

35. Where a person professes to transfer property 

Election when which he has no right to transfer, and as part 
necessary. of the same transaction confers any benefit 

on the owner of the property, such owner must elect either 
to confirm such transfer or to dissent from it; and in the 
latter case, he shall relinquish the benefit so conferred, and 
the benefit so relinquished shall revert to the transferor or 
his representative as if it had not been disposed of, subject 
nevertheless, where the transfer is gratuitous, and the 
transferor has, before the election, died or otherwise become 
incapable of making a fresh transfer, and in all cases where 
the transfer is for consideration, to the charge of making 
good to the disappointed transferee the amount or value of 
the property attempted to be transferred to him. 


(1) Hooper v. Lane, 6 H. L. C., 443 Oorat v. Loudnes, 11 Sira., 434. 

(4C0, 461) ; In re London Celluloid Co., (4) Wickens, V. C., in In re Hodges* 
39 Ch. D., 190 (206). Legacy, L. R., 16 Eq., 92 (96); see also 

(2) Cf. S. 108, Indian Contract Act Astley v. Earl of Essex, L. R., 15 Eq., 290 

(IX of 1872). (297). 

(3) Lester v. Garland, 15 Ves., 248 ; 
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Illustrations. 

of gIf h t e p f ~fe S s°e f 3 tataEar ° f u “, d " orth Es ' 800 ' b r «“ instrument 

.led to^retairTthe* farmf^He^mmts^'lo^fift^of I^^OOO ^* 111116111 ES ' 1 * 000 *> C ' * 

Ks. \ n 000, e Rs“ Mo'Vfl? bef ° re * he elec,ion - His representative must, out of the 


, , ,T. he ™ le . in the fil- st paragraph of this section applies 
vnether the transferor does or does not believe that which 
ne professes to transfer to be his own. 


. , f P erson taking no benefit directly under a transaction, 
ut deriving a benefit under it indirectly, need not elect. 

+ A perS °P who in his one capacity takes a benefit under 
iie tiansaction may in another dissent therefrom. 

Exception to the last preceding four rules ._Where a 

particular benefit is expressed to be conferred on the owner 
or the property which the transferor professes to transfer 
and such benefit is expressed to be in lieu of that property’ 

l!r h ,°T er ° laim the P r °P ert y- he must reliquish the 
particular benefit but he is not bound to relinquish any other 

Benefit conferred upon him by the same transaction. 

Acceptance of the benefit by the person on whom it is 
■conferred constitutes an election by him to confirm the 
transfer, if he is aware of his duty to elect and of those 
circumstances which would influence the judgment of a 
reasonable man in making an election, or if he waives 
inquiry into the circumstances. 


Such knowledge or waiver shall, in the absence of 
evidence to the contrary, be presumed, if the person on 
wnom the benefit has been conferred has enjoyed it for two 
years without doing any act to express dissent. 

kn 1 °. w 1 led ge or waiver may be inferred from anv 
act of his which renders it impossible to place the nprsnr* 

i? Ste wv the pr0perty P rofessed be transferred^n the 
same condition as if such act had not been done. 


I ll II/) I fULUS/l, 

Rives ^ n n l er f to - B Restate to which C is entitled, and as part of the same transaction 

t™ t™„”fer of th? StV' ^ 

If he does not, within one year after the date of the 

inW® r ’ S , lgnify to the transferor or his representatives his 
intention to confirm or to dissent from the transfer the 

of a tw r ° r 01 ', hlS re P resenta tives may, upon the expiration 
of that period, require him to make his election; and if he 
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does not comply with such requisition within a reasonable 
time after he has received it, he shall be deemed to have 

elected to confirm the transfer. 

In case of disability, the election shall be postponed 
until the disability ceases, or until the election is made by 
some competent authority. 


SYNOPSIS. 


625. A nalogirus Line. 

626. Principle. 

628. Benefit goes with 
burden. 

629. Origin of the doc¬ 
trine. 

630. Election: Buie of 
Practice. 

631. Buie presumptive. 

632. Meaning of Words. 

633. Doctrine univer¬ 
sally applied. 

63.'/. Election: expressed 

or implied. 

635. Limits of the 
Doctrine. 


Paragraphs. 

636. Applied to cre¬ 
ditors. 

638. Personal incompe¬ 
tency is a Bar. 

639. Married Women. 

6 I/O. Compensation to 

the. Disappointed 
Transferee. 

61/2. Limitation. 

61/3. Erroneous Belief 
as to ownership > 

61, If. Derivative clai¬ 
mants need not 
elect. 

61,6—6!/ 7. —Exce ptio ns. 

61/8. Election by Conduct. 


61/9. Acceptance with, 
notice. 

650. Ignorance: mistake. 

651. Waiver. 

652. Two years enjoy¬ 
ment amounts to- 
acceptance. 

653. Election when par¬ 
ties can not be 

restored Status quo. 

65!/. Time for Election. 

655. Election binds 

re present at i ves. 

656. Disability. 

657. Hindu and Maho- 

medun Law. 

with sections 180 to 


625. Analogous Law. —This section corresponds 
190 constituting Chapter XXII of the Indian Succession Act. 

The doctrine here enunciated is one of universal application and extends 
to deeds as well as wills of persons of all denominations (§§ 630, 633), and 


its application to gifts is recognized in section 127. 

626. Principle.—The doctrine of election is based on the principle of 
compensation and not on that of forfeiture.U) The principle of election 
may be thus stated: “ That he who accepts a benefit under a deed or will, 
must adopt the whole contents of the instrument, conforming to all its 
provisions, and renouncing every right inconsistent with it. If, therefore, 
a testator has affected to dispose of property which is not his own, and has 
given a benefit to the person to whom that property belongs, the devisee 
or legatee accepting the benefit so given to him must make good the 
testator’s attempted dispositions; but if, on the contrary, he chooses to 
enforce his proprietary rights against the testator’s disposition, equity will 
sequester the property given to him, for the purpose of making satisfaction 
out of it to the person whom he has disappointed by the assertion of those 
rights. ”< 2 > Election is in short, the choosing between two rights where 
there is a clear intention that both were not intended to be enjoyed. “ The 
doctrine of election in equity,” says Snell, “ originates in two inconsistent 
alternative donations or benefits, the one of which the pretending donor has 
no power to make, without at least the assent of the donee of the other 
benefit. In this quality of gifts, or pretended gifts, there is an intention, 
which may be expressed, but which is more often implied, that the one 
gift shall be a substitute for the other, and shall take effect only jf the 
donee thereof permits the other gift to also take effect, substantially in the 
manner and to the extent intended by the donor. The permitting donee 
has the right to choose; whence this head of equity is called election. _ 

(1) Bancliffe (Lou-) v. Parkyne, 6 Dow, 1 Bligh 1 ; 4 E. R., 1. 

149 • 3 E. R., 1428 ; Ker v. Wanchope, (2) 1 Jarm., 443. 
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fh* ^foundation of the doctrine is the intention of the author of 

&us“ated^r r tent r ' vhich ' “‘-ding to the whole dfspoliou ij 
fmlitThi/ b} th fai l U1 * e £t 0f UU ? V' dvt ‘> aud its characteristic is, that by an 

Sert! oTthIT 611 *'’ e ® ect o iven to a donation of that which is'not the 
property of the donor: a valid gift in terms absolute, being qualified bv 

afford*^ h a f dlSt ^ t cIause ’ ' vhich . though inoperative as a conveyance^ 
affords authentic evidence of intention. The intention being assumed the 

imDlied UC nnd f t m doi ! ee 1 ,s .f cted the condition, whetuer expressed or 
nmnoseH , alth °V,? h destltut< ? of legal validity, annexed to the benefit 
proposed to hun. lo accept the benefit while he declines the burden is 

“rate the intention of the donor. To illustrate this application of the 

tot m ^ SU rfr 4 ’ by WlU ° r dced gives affects or Purports to give) 

’ Property belonging to C, and by the same instrument gives other 

property belongmg to himself to C, a court of equity will hold C to be 

tbe %\ {t made t0 him by A, only upon the implied condition of 
ms (C s) conforming with all the provisions of the instrument, by renouncing 
tne right to his own property in favour of B ; he must consequently make 
ms choice or, as it is technically termed, he is put to his election, to take 
either under or against the instrument.”<D If he chooses to take under 
the instrument, and therefore to conform to all its provisions, he must 
rehnquish his property given by A to B, and receive that given to him by 
£ Bufc 011 the other hand, he (i.e., C) elects against the instrument, 
the question then arises whether by refusing to conform to the terms of 
the instrument, lie is to forfeit his whole claim to the benefit intended to 
be conferred on him by the instrument, or only so much as will compensate 
B for the disappointment he has suffered by C's election against the instru¬ 
ment. In such a case, it is now settled that equity would sequester the 
benefits intended for the person electing against the instrument in order 
to compensate him whom his election has disappointed, and the surplus 
after compensation would he restored to the refractory donee.( 1 2 ) 

628. It is a rule of manifest equity that a person cannot accept and 

Benefit 'th rejecfc tbe snmc instrument, and this is the foundation of 
burden. g0eS Wlth tbc ^ aw °* election, on which courts of equity in particular 

Have grounded a variety of expressions in cases both of 
deeds and of wills, though in cases of wills, because deeds being generally 
matters of contract, the contract is not to be interpreted otherwise”than as 
the consideration, which is expressed, requires.< 3 > The ground of the doctrine 
of election is, that no person puts himself in a capacity to take under an 
instrument, without performing the conditions of it, express or impliedd 4 > 

In other words, no person can take by a deed, and at the same time do 
anything that shall destroy the deed.< 5 > A person shall not claim an interest 
under an instrument, without giving a full effect to it as far as he can, 
renouncing any right or property which would defeat the disposition.(&) He 
who takes the benefit must also bear the burden. (?) He cannot take under 
and against the same instrument. 


(1) Equity (9th Ed.), pp. 237, 238; 
Cooper v. Cooper, L. R., 7 H. L„ 07; 
in re Bradshaw [1902], 1 Ch., 430. 

(2) Snell’s Equity (9th Ed.), p. 239 ; 
Ammalu v. Ponnammal, 30 M. L. J., 
607 ; 49 I. C., 527. 

(3) Birmingham v. Kinvan, 2 Sch. & 
.;» ^49; Sinaya Pillai v. Munisami, 

22 M. 289 ; Forbes v. A meeroon issa, 10 
I. A. 340 ; Shah Mokham Loll v. Baboo 


Kishen Singh, 12 M. I. A., 157. 

(4) Moore v. Butler, 2 Sch. & Lef., 207. 

(5) Morris v. Burrows, 2 Atk., 029 • 
2 Eq. Ca. Abr., 272. 

(0) Thellusson v. Woodford, 13 Ves., 

220 . 

(7) Codrington v. Lindsay, L. R ft 

Ch.. 598. O A. h. L., 854; Pickersgill 
v. Rodger ; 5 Ch. D., 103. 

(8) Dillon v. Parker, 1 Swan., 359. 
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629. 

Origin 

doctrine. 


The doctrine owes its origin to the civil law, which provided that 
in a bequest of property which the testator knew to belong 
°1 the another, the legatee was entitled to recover from the 
heir either the subject of the bequest or, if the owner was 


unwilling to part with it for a reasonable price, its values. The heir on 
his part had the option of renouncing a burdensome inheritance, for the 
heir could not accept the benefit offered by the will apart from its burthen, 
nor, having accepted the former, could he discharge the latter by merely 
indemnifying the disappointed claimant, whom he was bound to satisfy to 
the extent provided in the will, irrespective of the benefit he had himself 
received.It is said that the doctrine in the civil law was only confined to 
wills,< 2) but there is no authority for this assertion. No doubt the principle 
was mostly requisitioned in cases arising out of wills, and in this respect 
the civil law differed, but little from the early English cases, but that alone 
does not necessarily limit its operation to wills only. At the same time 
in the English law, the doctrine was at first exclusively confined to wills, 
and was only subsequently extended to deeds. “ The general rule,” said 
Lord Ridsdale, “ is that a person cannot accept and reject the same 
instrument. And this is the foundation of the law of election, on which 


courts of equity particularly, have grounded a variety of decisions, in cases 
both of deeds and of wills, though principally in cases of wills; because 
deeds, being generally matter of contract, the contract is not to be inter¬ 
preted otherwise than as the consideration, which is expressed, requires; 
and voluntary deeds are generally prepared with greater deliberations and 
more knowledge of pre-existing circumstances, than wills, which are often 
prepared with less care, and by persons uninformed of circumstances, and 
sometimes ignorant of the effect even of the language which they use. In 
wills, therefore, it is frequently necessary to consider the general purport 
of the disposition, in order to extract from it what is the intention of the 


testator. The rule of election, however, I take to be applicable to every 
species of instrument, whether deed or will, and to be a rule of law as 


well as of equity. ”( 1 2 3 > No court will enforce rights repugnant to its sense of 
justice.< 4 > ” It is a maxim not of morality but of logic, and compels 

elections between claims, in respect, not of the injustice, but of the technical 
impracticability of their contemporaneous assertion. ”( 5 > The doctrine has 
often been claimed to be founded on benevolent equity.( 6 > 


630. The doctrine of election is not properly a rule of positive law, but 

Election* Rule of 0 rule of P rncti ? e in equity, the knowledge of it is not. 
Practice. therefore, to be imputed as a matter of legal obligation. 

The principle is equally applicable to every species of 
instrument, whether deed or will, and is a rule of law as well' as equitv.W 
It is equally applicable to the wills of Hindus,W and to other Indian cases/ 10 ) 


(1) Inst., Bk. 2, tit. 20, S. 4. tit. 24, S. 

2 ; Dip.. Bk.. 30, tit, 1. L. 30, 5. 7 ; Cod. 
Bk. 0, tit. 42, 1, 25 ; Dillon v. Parker , 

3 Swanst., 390. 

(2) Dillon v. Parker, 1 Swanst., 400. 

(3) Birmingham v. Kincan, 2 Sch. & 
Lef. 444 (449, 450). 

(4) Wilson v. Lord John Townshend, 
2, Ves., J., 693 (096). 

(5) Swanston’s note to Gretton v. 

FI award, 1 Swanst, 425 note (a). 


(6) Synge v. Synge, 9 Ch., 128. 

(7) Spread v. Morgan, 11 H. 
588. 


L. C., 


(8) Birmingham v. Kincan, 2 Sch. & 
Lef., 450. 

(9) Mangaldas v. Ranchoddas, 14 B. 
438. 

(10) Forbes v. Ameeroonissa, 10 M. I. A., 
340; Shah Makhan Lai v. Baboo Kishen 
Singh, 12 M. I. A., 186. 
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ard both to moveable and immoveable properties.* 1 ) Extrinsic evidence, 
explanatory of a deed, in order to raise a case of election is not 
admissible.The doctrine does not extend to grants from the Crown.* 3 ) 

631. The rule does not proceed either upon an expressed intention or 

Rule presumptive. upou a conjecture of presumed intention, but proceeds on 

a rule founded upon the highest principles of equity, and 
as to which the Court does not occupy itself in finding out whether the rule 
was or was not present to the mind of the party making the transfer.* 4 ) 
As a grantee can exercise his election with respect to the instrument, it 
follows that the grantor can also provide against its operation by a 
declaration inconsistent with it. As Fry, L. J., observed: “ That doctrine 
rests, not on the particular provisions of the instrument which raises the 
election, but on the presumption of a general intention in the authors of 
an instrument that effect shall be given to every part of it, ' the ordinary 
intent,’ to use the words of Lord Hatherley* 5) 4 implied in every man who 
affects by a legal instrument to dispose of property that he intends all that 
he has expressed.’ This general and presumed intention is not repelled by 
shewing that the circumstances which in the event gave rise to the election 
were not in the contemplation of the author of the instrument, but in 
principle it is evident that it may be repelled by the declaration in the 
instrument itself of a particular intention inconsistent with the presumed 
and general intention.”* 6 ) That the doctrine of election is based upon this 
presumption which may be rebutted by expressed intention to the contrary 
has been laid down in more recent cases.* 7 ) From this it is also clear that 
election is a question of intention, and may be expressed or implied/ 8 ) and 
although parol evidence is inadmissible* 9 ) election may be inferred from 
surrounding circumstances.* 10 ) 


.632, Meaning of Words. —“ Benefit shall revert to transferor .”—If 
the transferee does not elect, the benefit will revert to the transferor or his 
representatives on the principle that it is impossible to ascertain what the 
transferor would have done if he were aware of the defect in his 
instrument. Of course, the Court cannot speculate what would have been 
the transferor’s wishes under the circumstances.* 11 ) But this rule is subject 
to the following exception. That is, in the case of (i) a gratuitous transfer, 
where the transferor dies or is incapacitated for making a fresh transfer; 
or (“) where the transfer is for consideration, the transferee is entitled to 
compensation equivalent to the value of the property attempted to be 
transferred. In such a case the balance of surplus, if any, would fall into 
the residuary bequest, or devolve according to the rules of intestate 


(1) Cooper v. Cooper , L. R., 6 Ch., 
15 (99), O. A. L. R., 7 H. L., 53 ; followed 
m In re Bradshaw [1902], 1 Ch., 436. 

(2) Duminer v. Pitcher, 2 Myl. & K., 
262 ; Clemenlaon v. Candy, 5 L. j. (N. S.), 
Ch-. 260; Stratton v. Best, 1 Ves., J., 285. 

(3) Cunning v. Forrester, 2 Jac. & 

W., 334. 

(4) In re Bradshaw [1902], 1 Ch., 436. 

(5) Cooper v. Cooper, L. R., 7 H. L., 
53 (71). 

( 6 ) In re Vardon's v. Trusts, 31 Ch. D., 
276 (279) ; see also Moore v. Butler, 2 
Bch. & Lef. 249, 267; Dillon v. Parker, 
1 Swans., 359 at p. 404, note ; Smith v. 


Lucas, 18 Ch. D., 531. 

(7) Carter v. Silver [1891], 3 Ch., 653 , 
Hamilton v. Hamilton, [1892], 1 Ch.; 
396 ; In re Bradshaw ; Bradshaw v. Brad¬ 
shaw [1902], 1 Ch., 436 ; Haynes v. Foster, 
[1901], 1 Ch. 361. 

(8) Rumbold v. Rumhold, 3 Ves., 65; 
Simpson v. Vickers, 14 Ves., 341. 

(9) S. 92 of the Indian Evidence Act; 
Clementson v. Candy, 1 Heen, 309 ; Strat¬ 
ton v. Bert, 1 Ves., 280. 

(10) Dillon v. Parker, 1 Swans., 359; 
Spread v. Morgan, 11 H. L. C., 588., 

(11) Whistler v. Webster, 2 Ves., 370; 
In re Brookshank, 34 Ch. D., 163. 
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succession, as the case may be.* 1 ) “ Whether the transferor does or does 

not believe.” —This clause corresponds with section 182 of the Succession 
Act. and reproduces the rule of English law where the only question is 
whether the transferor intended that the property should go in a particular 
manner.* 2 ' The Court will not speculate what he would have done if he 
were aware of his want of title.* 3 ) Only, of course, the intention of the 
testator disposing of property of the person attempted to be put upon his 
election must be clear.* 4 ) 

Benefit under it indirectly. —But the case of election arises only 
when the transferee is directly to be benefited by the transfer. There is, 
therefore, no case for election where the gift is to the legatee in his own 
right or where he takes as his wife's administrator.< 5 6 ) 

“ In one capacity takes a benefit . . . may in another dissent .”—The 

rule that a person who in one capacity takes a benefit may in another 
dissent therefrom, is the same as is laid down in section 185 of the Suc¬ 
cession Act. Trustees and administrators may, of course, elect one way 
for their principals and in another for themselves.*°) 

633. Doctrine universally applied —The doctrine of election is a rule 
of equity by virtue of which the court of equity compels a recipient of the 
testator's bounty to conform to all the legal provisions of the will.* 7 ) The 
doctrine owes its origin to the necessity of having a working rule of equity 
for the construction of wills, but, as observed before, the doctrine, being 
founded on natural equity, is equally applicable to transfers inter vivos, and 
has been so applied both in England and India. It may apply to vested 
as well as to contingent interests, to reversionary and remote as well as 
to the immediate interests.* 8 9 ) Being a rule of law, as well as of equity, 
it equally extends to the wills and deeds of Hindus* 8 ) and to every species 
of property, whether moveable or immoveable,* 10 ) to interests immediate, 
remote or contingent, of value or not of value. At the same time the 
doctrine is inapplicable to a gift which violates the law against* perpetuity.* 11 ) 

Where the obligation to elect has once attached to a property, it 
continues to attach thereto in whoseever’s hand it may pass as a bounty, 
since the instrument which gives him the benefit takes it burdened with 
the obligation which he cannot shake off: Qui sentit commodum, sentire 
debet et onus.* 12 ) 


(1) S. 182, ill. («), Succession Act ; 
which cf. with illustration to this section. 

(2) Thelluson v. Woodford, 13 Ves., 221. 

(3) In re Brookshank, 34 Ch. D., 163 ; 
following Whistler v. Webster, 2 Ves., 367. 

(4) In re Pardon's Trusts, 28 Ch. D., 
124; and on appeal, 31 Ch. D., 275; 
Dash wood v. Peyton, 18 Ves., 27 ; Lord 
St. Leonards on Powers (8th Ed.), 579. 

(5) Orissell v. Swinhoe, 7 Eq., 291. 

(6) See S. 185, ill., Indian Succession 
Act. 

(7) In re Oliver's Settlement [1905], 
1 Ch., 191 (196). 

(8) Wilson v. Lord Townshend, 2 Ves., 
J., 693 (697) ; Webb v. Earl of Shaftsbuny, 
7 Ves., 480 ; Cooper v. Cooper, L. R., 
6 Ch., 15 ; O. A. L. R. 7 H. L., 53. 

(9) Mangaldas v. Ranchoddas, 14 B* 


438 ; Forbes v. Ameeroonissa, 10 M. L. 
J* 340 ; Ammalu v. Ponnammal 36 M. 
L. J., 507; 49 I. C., 527; Shah Makhan 
Lai v. Baboo Kishen Singh, 12 M. I. A., 
157 (186). 

(10) Cooper v. Cooper, L. R., 6 Ch., 15 
(19), O. A. L. R„ 7 H. L., 53. 

(11) Burton v. Newberi/, 1 Ch. D., 242; 
Bizzey v. Flight, 3 Ch. D., 274 ; Wollaston 
v. King, L. R., 8 Eq., 165; Wallinger v. 
Wallinger. L. R., 9 Eq., 301. 

(12) “He who receives the advantage, 
ought also to suffer the burden.” Pickers- 
gill v. Rodger, 5 Ch. D., 163 (173); Mes- 
senge v. Andrews, 4 Russ., 478, on the 
maxim applied to leases, see Re Betty 
[1899], 1 Ch., 821 ; Re Gjers [18991, 2 
Ch. 55. 
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6S4. Election: expressed and implied: —Election may be either (a) 
expressed or positive, or (6) implied or constructive. If a testator provide 
in his will for a legacy of a certain sum say, Its. 10,000, or an annuity of 
Rs. 1,000 per annum at the legatee’s election, it is clear that the legatee 
would he compelled to elect between the two gifts made, for he cannot 
have both, and this is an instance of an express election,O) which how¬ 
ever, the section does not deal with. Indeed, the principle is too obvious 
to require legislative sanction. Implied or constructive election is then 
what the section treats of. and it is usual here that the subject often 
presents some difficulty. But the foundation of the doctrine in both the 
cases is the same, namely, the intention of the author of the instrument, 
for the rule does not profess to go any further, and indeed, it ceases to be 
applicable if the intention be clear. In order to raise a case of election, 
it is in the first place essential that there must be a form of a gift as to 
property, which the donor had no power to dispose of.< 1 2 3 > There can be 
election only where the testator gives what belongs not to him, but to 
another, to whom he gives some estate of his own, upon implied condition 
that the other shall part with his own estate or not take the bounty.0) 
An obligation to elect arises whenever an object of testamentary bounty, 
is at the testator’s death the true owner of the other property disposed 
of by the will.< 4 > In determining what are cases of election, although 
a transferor must be taken to have intended to dispose only of what belongs 
to him, there is no such rule as that where a transferor lias a limited 
interest in property forming the subject of a transfer, the intention to make 
a disposition extending beyond that interest, cannot be made clear by 
anything short of positive declaration, in considering which the context 
of the deed and the aptitude of the limitations to the transferor’s interest 
ought to be regarded.< 5 ) The testator bequeathed to the plaintiff 16.52 
acres of land in lieu of a claim she had on the testator for having wrongly 
sold off some of her father's land. He also entered in the schedule to 
his will amongst his debts the sum of Rs. 800 due to plaintiff, which in 
fact was never due to her. By the same will he devised 2.59 acres of 
land to the defendant which belonged to the plaintiff the latter having 
sued both for the devised land and money. It was found that the 2.59 
acres of land which he had devised without any right to do so was worth 
about Rs. 600. The court held the plaintiff’s case clearly one for election 
in that she could not get back her 2.59 acres as also the legacy of 
Us. 800.(6) 

635, Limits of the Doctrine. —To raise a question of election the 
intent must in any case be clear; if it is, the devisee cannot take under 
the will, and also’in opposition to it even his own property intended by 
the testator to go otherwise.( ? ) But the rule of election ought to be confined 
to simple and plain devises of the inheritance, and not where there are 
limitations.^) Of course, in order that election may exist it is necessary 
that the transferor must have a decided interest in the property transferred 
by him.O) The doctrine has no application where the transferor transfers 


(1) Dillon v. Parker, 1 Swanst., 394,G. 
note (6). 

(2) Attorney-General v. Earl Lonsdale , J., 
6 L. J., Ch., 99. 

(3) Broome v. Monck, 10 Ves., 697. 

(4) Cooper v. Cooper , L. R., 0 Ch., 16. 

(5) Wintour v. Clifton, 8 DeG. M. & 


641. 

(6) Ammalu v. Ponnammal, 36 M. L 
507 ; 49 I. C., 627. 

(7) Finch v. Finch . 1 Ves., J., 634. 

(8) Forester v. Cotten, Amb., 382 ; but 
see Swanst., 408n. 

(9) Crosbie v. Murray, 1 Ves., J., 616- 
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nothing of his own property.It is, as remarked before, the gist of the rule 
that the testator gives what belongs not to him but to another to whom he 
gives some estate of his own, upon implied condition that the other shall 
part with his own estate, or not take the bounty.< 1 2 > A person entitled under 
a will, and also by a right paramount and against it must elect,( 3 > and so 
must parties having claims under and against a will.* 4 ) But in such cases 
the rule is applicable only as between a gift under a will and a claim dehors 
the will and adverse to it, and not as between one clause in a will and 
another clause in the same will. Thus where a testatrix, having, under 
her marriage-settlement, power to appoint a fund in favour of the children 
of the marriage, by her will, in execution of the power, appointed a portion 
of the fund to her son C for life, with remainder to such persons as he 
should by will appoint. There was also a general residuary" appointment 
of the settled fund, subject to all other appointments made thereof, to the 
testatrix’s daughters, to whom benefits out of her own property were also 
given by the will.* 5 ) The appointment in favour of C’s appointees being 
void for remoteness, and this portion of the settled fund went to 
the daughters under the residuary appointment in the will, the question 
arose whether the daughters should be put to their election, but it was 
held that there was no case for election. “ It would seem a very strange 
thing that, in construing the same instrument the court, dealing with a 
clause in which a fund is expressed to be given partly to .4 and partly 
to B, should hold that the gift to .4 being void, the testator’s intention is 
that B should take the whole, and then coming to another clause in which 
another fund is given to B . and no mention of A at all. it should hold 
that there is an implied condition that B should give back part of that 
which it was the testator’s intention that he should take.”( 6 > So there is 
no case for election in a case in which the donee of an exclusive power to 
appoint to her children, appointed to trustees upon trust during the life 
of her son A, to apply at discretion the whole or any part of the income 
for the benefit of A or his children, and subject thereto upon trust for A’s 
children as A should appoint, and in default for her daughter B, and after 
giving legacies appointed her property not thereinbefore appointed to B. 
in which case the whole was held to have been well appointed to AS 7 * 
When a testamentary appointment fails for infringing the rule against 
perpetuities, persons taking in default of appointment are not bound to 
elect between their interests in the settled fund and interests in the 
appointor’s own property given to them by the will.W Although the 
doctrine of election provides that a man is not at liberty to take under a 
deed or will and at the same lime dispute its operation in other respects, 
yet a person who accepts a benefit under a will is not precluded from disput¬ 
ing some transaction in which the testator was engaged long before his 
death and which is not the subject of the will at all.< 9) Again where a 


(1) M'Donnell v. M'Donnell, 2 Dr. & 
War., 376. 

(2) Broome v. Monck, 10 Ves., 597. 

(3) Wilson v. Mount, 3 Ves., 191. In 
re Bradshaw [1902], 1 Ch., 436. 

(4) Wollen v. Tanner, 5 Ves., 218 ; 
Blount v. Bestland, ib., 515. 

(5) Wollaston v. King, L. R., 8 Eq., 
165. 

(6) Per Sir W. N. James, V. C., in 


Wollaston v. King, L. R., 8 Eq., 165 (174, 
175). 

(7) Wallinger v. Wallinger, L. R-» 
9 Eq., 301. Cf. In re Tancred's Settle¬ 
ment [1903], 1 Ch., 715. 

(8) In re Beale's Settlement [1905J, 

1 Ch., 256. . _ 

(9) Ramayya v. Mahalakshmi, 64 I. 
C. (M), 481. 
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person takes a benefit in a capacity different from that in which he asserts 
his rights, no question of election can arise morely because owing to certain 
circumstances the two capacities have temporarily merged in turn.* 1 ) 

636. The doctrine of election has not been applied to creditors, and 
Applied to so * ias ^ eeu held that where a transferor appropriated 

creditors. to the payment of debts property not so liable, and by 

the same instrument disposed of, in favour of other persons' 
property which was legally liable for the payment of debts, it was held, 
that the creditor might take the latter in subversion of the transferor’s gift, 
and without having to forego their claim to the former.* 2 ) But in India 
(and for that matter now in England)* 3 ) all immoveable property being 
assets for the payment of debts, such a case is not likely to occur. The 
usufructuary mortgagee had sublet some of the land mortgaged to him to 
the mortgagor. The latter having failed to pay the stipulated rent the 
mortgagee sued him therefor and obtained a deree which he failed to 
execute and so became barred by time. In the redemption suit by the 
mortgagor the mortgagee claimed to add the same amount of the rent to 
the mortgage money which was the first charge on the land. The court 
held that when suing for the rent the mortgagee must be deemed to have 
elected to forego his charge which could not revive after his failure to 
realize his decree.* 4 ) The case was, however, one of waiver more than 
one of election. 

637. In the case of election by co-owners it has been held that where 

_ a person being entitled to undivided moieties of two free- 

y co-owners. hold properties, and also to an undivided moiety in a 
leasehold property by his will devised “ all that my freehold messuage or 
tenements with the garden,” etc., referring to one of the houses only, it 
was held that the words were a gift of the entirety of the house referred 
to and raised a case of election as against the party entitled to the other 
moiety and who took beneficially under the will.* 5 ) So in another case 
A being entitled in fee to one undivided moiety of a freehold estate at G 
devised “ all that his messuage, tenement, and estate situate at G,” it was 
held that it amounted to a devise of the whole estate, and raised a question 
of election as against the party entitled to the other moiety, and who took 
beneficially under the will.* 6 ) 

638. Personal Incompetency is a Bar. —In England it. has been held 
that since the doctrine is founded on intention, the transferor must be 
personally competent to dispose of the property so as to raise a case of 
election.' Infants and femmes eovertes were thus incompetent, the former 


(1) D. C. Partabgarh v. Pom Sarup, 20 
P. C. 243 ; 421 I. C. 18. 

(2) Kidney v. Coussmaker, 12 Ves., 136; 
Talbot v. Earl of Radnor, 3 Myl. & K., 
262. 


(3) Rich v. Cockell, 9 Ves., 369 (in which 
Eldon, L. C., held her disposition of her 
separate property valid—case decided in 

1802 (A. D.) ; Edward v. Cheyn, 13 App. 
Cas., 385 (189) ; Re Blake, 60 L. T., 664. 
Lord Watson has contrasted the English 

and Scotch law on the point in the Scotch 
appeal of Edward v. Cheyne, 13 App. 

Cas., 385 (390), also by Lord Macnaghten, 


ib., p. 397. »S'ee on the general law Blaik- 
lock v. Grindle, L. R., 7 Eq., 215 ; Coutts 
v. Acworth, L. R., 9 Eq., 519. As to her 
capacity to elect, see Frank v. Frank, 
3 My. & Cr., 171 ; Wall v. Wall, 15 Sim., 
513 ; Wilson v. Toumshend, 2 Ves., J., 693. 

(4) Manjeshtcar v. Shivu, Rao 42 M. 
1043 ; Jagdeep Sahai v. Sonn Lai, 52 
I. C. (Pat), 363. 

(5) Padbury v. Clark, 19 L. J. (N. S.), 
Ch., 533. 

(6) Fitzbnons v. Fitzimons, 28 Beav., 
417; Miller v. Thurgood, 33 L. J. Ch., 
511. 
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because, he has neither a disposing mind nor a disposing power, and 
the latter because although she has the first does not possess the second 
attribute of a valid disposition. But the disabilities of a married woman 
have ceased to exist in England,* 1 ) and the law relating to married women 
in India cannot be stated in a general proposition, and the nature of her 
peculiar estate has already been fully set out before (§ 313) to which 
it may be added that her power to put to election depends upon her 
competency to make a valid disposition. And since the same rule governs 
a minor, it follows that, being incompetent to dispose of, he is incompetent 
also to raise a case of election. 


639. Married Women. —In England, the doctrine of election does not 
apply in the case of a married woman to whom a legacy has been given 
with a restraint upon anticipation; because the intention of the testator 
who restrained her from resorting to the property from which alone com¬ 
pensation could be made, could not be that she should be put upon election. 
The subsequent removal of the restraint by discoverture does not make the 
doctrine applicable because the existence of the doctrine is based upon the 
intention of the testator, which cannot depend upon the subsequent accident 
of discoverture.* 2 > A married woman cannot by election, part with her 
reversionary choses in action.* 3 ) Where each member of a class has a 
distinct right of election, no one is bound by the decision of the majority.* 4 >- 


640. Compensation to the Disappointed Transferee —Election bv the 
transferee may, of course, be in conformity with the deed, or it may be 
against it. In the latter case, the party disappointed of his gift by such 
an election would be wholly without remedy. But while it is so in law, 
the courts of equity treat the substituted devise not as an extinguished 
title, but as a trust in the devisee for the benefit of the disappointed 
claimants to the amount of their interest therein, or, in the words of 
DeGrey, C. J., the devised interest is to be sequestered, until satisfaction 
is made to the disappointed donee.< 3 > “ If,” said Sir William Grant, 

the will is in other respects so framed ns to create a case of election 
then not only is the estate given to the heir under an implied condition 
that he shall confirm the whole of the will; but in contemplation of 
equity, the testator means, in case the conditions shall not be complied 
with to give the disappointed devisees, out of the estate over which he had 
a power, a benefit, correspondent to that which they are deprived of by 
such non-compliance. So that the devisee is read as if it were to the heir 
absolutely, if he confirm the will; if not then in trust for the disappointed 
devisees as to so much of the estate given to him as shall be equal in 
value to the estate intended for them.”* 6 ) This doctrine of compensation 
is founded on the rule that the intention of the testator having become 
impracticable in the prescribed form, must be executed by approximation, 
or c if-pres. The gift to the stranger rendered void as a gift of the specific 
subject is effectuated as a gift of value, at the expense of the heir by whose 
interference its strict purport has been defeated. By this arrangement 
the intention of the testator in favour of the stranger, though defeated in 


(1) See ante, § 636. 

(2) Re Wheatley Smith v. Spence, 27 
Ch., D., 606 ; Haynes v. Foster, L. R. 
[1901], 1 Ch., 301. 

(3) Williams v. Mayne, 1 Ir. Eq., R., 

619. 


4) Fytch v. Fytch, L. R., 7 Eq., 494. 

5) Lord Darlington v. Pultney, 2 Ves., 
560, cited with approval by Eldon, 

C., in Green v. Green, 19 Ves., 665 (667). 

6 ) Welbey v. Welbey, 2 Ves. & B., 190 
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form, is, in substance, accomplished.O) This doctrine is well kept in 
sight in drawing up the section which provides for compensation to the 
disappointed transferee in the only two cases in which he is equitably 
entitled to compensation, namely (i) where the transfer being gratuitous,, 
the transferor has before the election died or has become incapable of 
making a fresh transfer,and (ii) where the transfer is for consideration 
which alone entitled the transferee to compensation, independently of the 
transferor’s subsequent interference. It should be noted that the rule 
is equally applicable whether the transferee be the renouncing part}' or a 
stranger." 


641, In the case of a party electing against the transfer, there are no 
doubt cases decided in England, in which it has been held that a party 
electing against the deed forfeits thereby the whole of the benefit proposed 
for him. But this view is based upon no intelligible principle and may 
be said to have been now entirely abandoned.< 1 2 3) “ Assuming that the 

doctrine of election is equitable only, the infliction of forfeiture on a devisee, 
electing to take against the will, beyond the extent of compensation to 
those whom his election disappoints, would be inconsistent with the prin¬ 
ciple on which the doctrine rests. By the assumption, the devise of the 
testator’s property has vested the legal estate in the devisee. But a court 
of equity (in the contemplation of which his conscience is affected by the 
implied condition), interfering to control his legal right, for the purpose of 
executing the intention of the testator, is justified in its interference, so 
far only as that purpose requires. In the common case of election to take 
against a will, containing a devise of the property of the testator to his 
heir, and a second devise of the property of the heir to a stranger, the 
express intention of the testator that the heir should enjoy the subject of 
the first devise, and the stranger the subject of the second, is defeated by 
the refusal of the heir to convey the latter. And a court of equity, there¬ 
fore, restrains him in the enjoyment of the first, till the condition, under 
which, in the contemplation of" that court, it was conferred on him is 
satisfied. And the undisputed intention of the testator being that the 
subjects of both devises should be enjoyed by the heir and the devisee, 
what is not transferred to the devisee must remain with the heir. A court 
of equity wdiich assumes jurisdiction to mitigate the rigour of legal condi¬ 
tions, and substitute for a formal, a substantial performance, would act 
with little consistency in enforcing by the technical doctrine of forfeiture 
to the eventual disappointment of the testator’s intention, a condition not 
expressed in the will, but supplied by the construction of the court for the 
single purpose of executing that presumed intention. W The doctrine of 
compensation and not that of forfeiture, is then more consistent with the 
presumed intention of the transferor. But the rule given the right not 
to the thing itself, but only to compensation out of something else.oo The 
right to compensation arises when the duty to elect arises, and not when 


(1) Dillon v. Parker , 1 Swanst., 396 
(442 note). 

(2) Blake v. Bunbury, 1 Ves., J., 623; 
Whistler v. Webster, 2 Ves., J., 372; Lady 
Cavan v. Pulteney, ib., 660; Ward v. 
Baugh, 4 Ves. 627 ; Dashwood v. Peyton, 

18 Ves., 49 ; Kerr v. Wauchope, 19 Ves., 
668 ; Cooper v. Cooper, L. R., 6 Ch., 16, 
O. A., L. R., 7 H. L. 63. The contrary 
view was maintained by Lord St. Leonards 


(Sugden on Powers, 8th Ed., p. 676) 
who held election against the will to oper¬ 
ate as a forfeiture of the whole bounty 
of tho testator, but this view is now cer¬ 
tainly obsolete. Dillon v. Parker, 1 
Swanst., 396 (441, 442 note). 

(3) Swanston’s note to Dillon v. Parker,. 
1 Swanst., 396 (441). 

(4) lb. 

(6) Dashwood v. Peyton, 18 Ves., 49 
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election is made. So where a beneficiary under a will being put to his 
election, elected to take against the will, the amount of the compensation 
payable to the legatees who were disappointed by the election was held to 
be' ascertainable as at the death of the testator, and not at the time the 
election was made.O) 


642. But the disappointed transferee has a charge on the property for 

the satisfaction of his claim and which he may enforce 
Limitation. by bringing it to sale.< 1 2 > Limitation against the transferee 

would in such cases begin to run when the election has been made/ 3 > and 
be governed by Article 132 of the Limitation Act,* 4 ) where the property is 
immoveable. But in the case of moveable property limitation would be 
controlled by Article 120.< 5 > 


643. Erroneous Belief as to Ownership. —The rules which have been 
before discussed would apply equally whether the transferor has transferred 
somebody else’s property with his own, through mistake or By design, for 
the court cannot busy itself with speculation upon what the transferor 
would have done if he had known one thing or the other.< 6 * > Indeed, such 
an enquiry would be as futile as it would be irrelevant, for, while on the 
one hand, it is impossible to know with certainly that the transferor would 
not have made the disposition had he been aware of his want of title ; on 
the other hand, the question whether a person should or should not elect 
has nothing to do with the question whether the transferor, in disposing 
of that which is not his own. was, or was not aware of his want of title. 
As Arden, M. B., observed:—“ If the instrument is, such as to indicate 
what the intention was, the only question I will ask, is, did he intend the 
property to go in such a manner? I will not ask whether he had power 
to do so; and whether he would have done it if he had known, he could 
not without a condition have imposed upon another person. Whether he 
thought he had the right, or knowing the extent of his authority intended 
by an arbitrary exercise of power to exceed it, no person taking under the 
will shall disappoint it.”< 7) So where the transferor has disposed of pro¬ 
perty purporting to exercise a power which he erroneously supposed himself 
to possess, the donee of the power is put to election. An instrument pur¬ 
porting to dispose of property which belongs by paramount title to the 
person claiming under it. raises a case of election, and the donee cannot 
take under it the benefit which it gives him unless he is prepared to fulfil 
the gift which it purports to make of his own property.< 8 > But where an 
appointment made under a special power was held to be void for remoteness 
no case of election could arise because the whole appointment being void 
it must be treated as being struck out of the deed.< 9 > 


This paragraph corresponds with section 182 of the Indian Succession 

Act. 


(1) In re Hancock [19051, 1 Ch., 16. 

(2) In Greenwood, v. Penny, 12 Beav., 
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7 H. L., 854. 

(3) Spread v. Morgan, 11 H. L. C., 588. 

(4) Act XV of 1877. 
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116; Nimchand v. Jagabandhu, 22 C. 

21, dissenting from Villa v. Kaleekara, 
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644. Derivative Claimants need not elect. —Xo case of election arises 
when benefit is given indirectly. For a devisee or donee who claims 
derivatively through another does not take under the deed, and is not 
bound by the equity attaching thereto. And it does not matter to him 
whether the true owner has or has not- discharged the obligation by which 
he may have been bounds 1 2 3 * * Thus where a person elected to take a certain 
estate under a will purporting to dispose of both her own and her husband’s 
propel, it was held that the courtesy in favour of her husband did not 
raise a case of election, since his interest as a tenant by courtesy of the 
estate of his wife was derivative and indirect, or, as Baron Eyre said, only 
an emanation from the wife’s estate. So where a testator being entitled 
to a moiety of a fund under a settlement, subject to a life-interest, 
erroneously recited that he was under the settlement, “ subject to the 
trusts therein contained,” entitled to the whole, and purported to bequeath 
the whole, and to give one moiety to the husband of the lady who was 
really entitled under the settlement to a moiety of the fund, it was held 
that the husband, who had become his wife’s administrator, was not bound 
to elect between the legacy and his wife’s moiety.So one co-heir 
electing to take under a will, may retain a share which since the testator’s 
death has descended to him froin a deceased co-heir although he may have 
to give up his own original share.So if the lands of Sultanpur are 
settled upon C for life, and after his death, upon D, his only r child. A 
bequeaths the lands of Sultanpur to B, and 1.000 rupees to C, who died 
intestate shortly after the testator, and without having made any election. 
His administrator D, however, elects on behalf of C s estate to take under 
the will, and in that capacity receives the legacy of a certain sum, and 
accounts to B for the rents of the lands of Sultanpur which accrued after 
the death of the testator, and before the death of C. * But he is not there¬ 
by precluded from retaining the same lands in opposition to the will.W 


Or where a per¬ 
son acts in difleAnt 
capacities. 


645. Then, again, it is enacted both in the section and in the 

corresponding section* 5 ) of the Indian Succession Act* 6 > 
that a person who in his individual capacity, takes a 
benefit under a will or a transaction, may, in another 
character, elect to take in opposition to the will, or may 
dissent from the transaction. Thus where an estate is settled upon A for 
life and after his death upon B, and the former leaves it to D leaving by 
the same will Rs. 2,000 to B and Rs. 1,000 to C , B’s only son. B dies 
intestate, shortly after the testator, without having made an election. C 
takes out administration to B, and in that capacity elects^ to keep the 
estate in opposition to the will and to relinquish the pecuniary legacy. C 
may do this, and yet claim his legacy of R*s. 1,000 under the will.( 7 > Per¬ 
sons filling different characters, such as guardians, trustees, administrators 
or the like are naturally entitled to keep their individual capacity intact 
from their vicarious character, for the one does not merge into the other^ 
The two characters which might have been assumed by different persons 
do not coalesce because of their being assumed by one person. Hence 


(1) Lady Cavan v. Pulteny, 2 Ves., 
J., 644 (561), O. A., 3 Ves., 384, followed 
in Qrisscll Sioinhoe, L. R., 7 Eq.. 291. 

(2) Qrvt8ell v. Swinhoe, L. R. 7 Eq., 
291 (295). 

(3) Wilson v. Wilson , 1 DeG. & S., 152 ; 

Dixon v. Samson, 2 Y. & Coll., 566. 


(4) S. 171, ill., Indian Succession Act 
(X of 1865 ; S. 184 ill; Act XXXIX of 
1925. 

(5) S. 185. 

(6) Act XXXIX of 1925. 

(7) lb., 184 ill. 
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when it is said that the same person cannot take under and against the 

•saim* instrument, what is implied is that he cannot take in the samp 
capacity. 

646. Exception. —The general rules before discussed are, however, 
subject to an exception enunciated in the section, as well as in the Indian 
Succession Act.O) 

The proviso is clearly an exception to the rule which disentitles a person 
to claim by one part of an instrument in contradistinction to another It 
has been accordingly held that a legatee may decline one benefit charged 
with a portion given him by a will, but he is not therefore bound to decline 
another benefit, unclogged with any burden, given him by the same will.<9 
Similarly, if a legatee cannot obtain a particular benefit designed for him 
by a deed, without contradicting some part of it, he is not thereby precluded 
from claiming other benefits under it.(3) The ground of the exception is 
stated to be the presumption that the transferor could not have intended 
to exclude the transferee from all benefits under his transfer, because he 
failed to conform to its one single provision. 44 Several cases have been 
and several more may be, in which a man, by his will, shall give a child, 
or other person a legacy or portion in lieu of satisfaction of particular things 
expressed, which shall not exclude him from another benefit, though it may 
happen to be contrary to the will, for the court will not construe it as meant, 
in lieu of everything else, when he has said a particular thing. ”«> Upon 
that principle it has been decided that the testator having, by express 
proviso, made a disposition, in the event of his not possessing 'power to 
devise certain estates, no implied condition arose against the heir disap¬ 
pointing the devisee, but complying with the proviso. The intention being 
equal in favour of each part of the instrument no reason is afforded for 
•controlling one in order to accomplish the other.< 1 2 3 4 5 > 

647. In the English law several other exceptions are recognized, but 

Other exceptions. £? me °f not appear to fall into that category. 

!hus where the transferor says, 44 I give all my estate,” 
he does not mean to give his wife's estate which her right of dower is, and 
in such a case there is obviously no case of election.(&) On a similar’prin¬ 
ciple where the transferor has some present interest in the estate disposed 
of by him the doctrine has been held to be inapplicable. “ In such a case, 
unless there is an intention clearly manifested in the will, or (as it is some¬ 
times called) a demonstration plain, or necessary implication on his part 
to dispose of the whole estate, including the interest of third persons, he 
will be presumed to intend to dispose of that which he might lawfully 
dispose of, and of no more.”* 7 ) Again, a gift to a donee in lieu of satisfac¬ 
tion of a particular thing expressed does not exclude him from other 
benefits, although it might happen to be contrary to the will, for when the 
donor has said it to be in lieu of a particular thing, the court will not 
■construe it as meaning in lieu of everything.^) The doctrine is also 
inapplicable as between appointees under a. power executed by will where 


(1) Act X of 1865, S. 172, Excep. S. 
186; Act XXXIX of 1025. 

(2) Andrews v. Trinity Hall, 9 Ves., 
634. 

(3) Huggins v. Alexander, 2 Ves., 31. 

(4) East v. Cook, 2 Ves., 33. 

(5) Wollaston v. King, L. R., 8 Eq., 165. 


(6) Foster v. Cook, 3 Bro. Ch. C., 347 » 
Strahan v. Sutton, 2 Ves., 249; Hall v* 
Hill, 1 Den. & War., 107. 

(7) Story Eq., Jur. (2nd Eng. Ed.), 
pp. 745 746. 

(8) East v. Cook, 2 Ves., 23 
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nf e t r L iS nnlf X f CeSSiVe ! X0CUt 1 i 2 ° n 0f the P°' vei *. SO that it is void ns to some 
of tho appointees, and good as to others. In such cases, the appointees 

void S in S the e n T I f "'?• P aI * ici P ate et l Uilll y "ith those whose shares are 
void in the property of which the appointment fails.O) But where there is 

iT nuTTTl^ r !l° C r tl0 m t un Party whose , intercstt is evoked without right 
is put to Ills election.(2) Ihen, again, there is no election if there is an 

invalid appointment, and then a sweeping appointment in the same will 
carrying the fund.< 3 > 

648. Election by Conduct —Acceptance of the benefit by the donee 
constitutes election in the following cases: (a) if he is aware of his duty to 
elect etc., and ( b ) if he waives inquiry into the circumstances. It‘has 
already been stated that the doctrine of election is a rule of practice and 
the knowledge of it is not, therefore, to be imputed as a matter of k*«'al 
obligation. Clause 9, and the next following clauses, lay down cases°in 
which election may be presumed from conduct. The rules are in conson¬ 
ance with the English cases.< 4 > The presumption made would, it appears, 
be binding upon those claiming under the person electing and the absence 
of evidence, in deciding whether there has or lias not been election, in the 
case of the person dying before making election,( 5 > the court will be in¬ 
fluenced by the consideration whether it was for the benefit of the person 
entitled to elect- or disclaim.< 6 > The question of acceptance is ordinarily 
a question oT fact, but under certain circumstances it may become a mixed 
question of law and fact. For an acceptance may not only be explicit 
but may also be implied from certain acts or conduct. Thus according to 
the section it may be inferred from the fact that the person was aware of 
the nature and extent of his rights, and that, having that knowledge, he 
intended to elect.C 7 > In order to establish a case of election by conduct, it 
must be shown that the person bound to elect had full knowledge of his 
rights, and acted with an intention to elect.< 8 > Xo person is bound to elect 
without a clear knowledge of the funds.< 9 > When a party has notice that 
he is bound to take under or against a will, and deals with the property- 
given to him by the will as his own, that is a clear, deliberate act of 
election to take the property so given to hirn.< 10 > But in dealing with such 
cases it must be remembered that, though knowledge of the law is imputed 
to every person, yet knowledge of the rule of equity as to the doctrine of 
election is not. Election is a question of intention, and is to be inferred 
only from a series of unequivocal acts< n) The section enumerates such 
acts to be (i) where the party accepts benefit with actual or constructive 
notice of the circumstances; («> such knowledge may be presumed from 
enjoyment of the benefit for two years: or (iii) from impossibility to replace 
parties in statu quo ante; (iv) assent- may be inferred from his failure to 
dissent from the transfer one year after its date when called upon to elect. 
The rules of the section are in this respect- entirely founded upon, and in 
harmony with the English law, and with the rule of estoppel to which they 
are akin. These rules may now be individually consid e red. 


(1) 1 Powell on Devises by Jarinan, 
430 note ( b) ; ( Brislou> v. T Yard, G Ves., 
S. 33G ; Blaiklock v. Grindle, L. R., 7 Eq., 
215, cited in Swanston’s note to Dillon 
v. Parker, 1 Swanst., 405. 

(2) Coutts v. Acworth, L. R., 9 Eq., 519. 

(3) Wollaston v. King, L. R., 8 Eq., 
105. 

(4) Worthington v. Wiginton, 20 Beav., 

67 ; Dewar v. Maitland, L. R. 2 Eq., 834. 


(5) Pramoda Dasi v. Lakhi Narain 
12 C. GO. 

( 6 ) Harris v. Watkins, 2 K. & J., 473 . 

(7) Worthington v. Wiginton, 24 L. 
Ch., 773 ; affirmed in 25 L. J. Ch., 171. 

( 8 ) Wilson v. Thombury, L. R., 10 Ch., 
239. 

(9) Whistler v. Webster, 2 Ves.. J., 3GG. 

(10) Briscoe v. Briscoe, 7 Ir. Eq. R 103 

(11) Spread v. Morgan, 11 H. L. C.’, 588. 
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649. Acceptance of benefit may amount to election, “if be is aware 

of his duty to elect and of those circumstances which 

notice tailCe would influence the judgment of a reasonable man.” 

W1 ' •• The general effect of the decisions may be said to be, 

that for acts to constitute a binding election the person doing them must 
have the following knowledge: (i) knowledge of both the rights; (ii) know¬ 
ledge of the need to elect which includes (a) knowledge that the instrument 
under which one benefit is given him conflicts with his other right, and 
also (6) knowledge that if he takes under the instrument, he must give up 

his other right to make compensation for it; and (iii) knowledge of the 

respective values of the two rights or perhaps it may suffice if there is 
knowledge of the right to know the values before choosing. And in the 

case of a pardanashin lady it must be shown that she was fully aware of 
her right under the law and with that knowledge made an election.On 
a question of election by a party bound to elect between two properties, it 
is necessary to inquire into the circumstances of the property against which 
the election is supposed to have been made; for if a party so situated not 
being called on to elect continues in the receipt of rents and profits of both 
properties, such receipt cannot be construed into an election to take the 
one and reject the other; and, in like manner, if one of the properties does 
not yield rent to be received and the party liable to elect deals with it as 
his own bv mortgaging the same, such dealing will be unavailable to prove 
an actual election as against the receipt of the rents of the other property. 
The acts of a party bound to elect between two inconsistent rights, in 
order to constitute election, must imply a knowledge of the rights, and an 
intention to elect; possession being under the circumstances equivocal as 
referable to either right. The execution of deeds containing recital of the 
character in which the party claimed, and the execution of a power to 
dispose of the estates in that character, amount to conclusive evidence of 
election.< 4 > A being tenant for life of a leasehold for years, with remainder 
to B, after devising one estate to B, in tail, bequeathed to him the lease¬ 
hold during his life with remainder over, and gave him also the residue of 
his real and personal property. B took possession of the residuary estate, 
suffered a recovery of the lands devised to him in tail, acted as the absolute 
owner of the leasehold estate, and outlived the term for which the lease was 
granted, having previously acquired a lien in the demised premises. It was 
held that B elected to take under the will.< 5 > 

650. The general rule is that a party is not bound to elect until he is 

aware of all the circumstances, and the state and condi- 

(2) Ignorance: ^ on an( j value of the funds are clearly ascertained; for 
mistake. until this is done it is impossible for him to make a 

discriminating and deliberate choice, which alone should bind him to reason 
and justice.< 6 > Hence if a party acts in ignorance or through mistake the 
doctrine gives way. Thus, if a person being owner of an estate A, and 
having a life-interest in another estate B, to which his son will be absolutely 
entitled on his death, executes a will giving A to his son and B to another 


(1) Serell on Election, p. 110 : Sadik 
H usain v. Hashim AH, 38 A., 637 (644), 
P. C. 

(2) Triqunn Sundari v. Radha Rani, 
37 C. L. J.. 30 ; (1923), C. 97. 

(3) Padburg v. Clark, 19 L. J. (N. S.) 


Ch., 533 ; Spread v. Morgan, 11 H. L. C., 
588. 

(4) Dillon v. Parker, 1 Swanst., 359. 

(5) Giddings v. Giddings, 3 Russ.. 241. 

(6) Story Eq., Jur. (2nd Eng. Ed.), 
750, 751 ; Edwards v. Morgan, 13 Price, 
782, affirmed, 1 Eli. N. S.), 401. 
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person. And the son, ignorant of his own right to the estate A allows the 
donee to take possession, and himself enters into possession of B he does 
not thereby confirm the bequest of B to another.* 1 * Again, if a person is 
in possession of an estate A, which he bequeaths to B , and to C the residue 
of his property. C was the possessor of the estate bequeathed to B, but 
being informed by the latter’s executors that the value of the residuary 
bequest was Rs. 5,000 allows B to take possession of the estate. He after¬ 
wards discovers that the residue does not amount to Rs. 500. Here the 
election having been made under misconception of a material fact, C has 
not confirmed the bequest to £.* 2 > 




651. A waiver of election has in law the same result as if the election 

.(3) Waiver. had keen made and the true facts ascertained. In this 

respect the subject is analogous to the case of a person 
who is affected with notice under similar circumstances (§ 128). 

652. Two years’ Enjoyment amounts to Acceptance _Acceptance or 

waiver may be presumed from enjoyment of the benefit for two years. This 
rule is paraphrased from an English precedent, since followed, in which 
Lord Hardwicke observed of the donee: “ She, on the mother’s death, 
entered on the land, and from that time continued in possession for two 
years, received the rents, made no application to trustees to sell, nor 
brought a bill against them to sell, though she had a right to apply to them 
to sell, and, as cestui que trust, might have contracted for selling, and 
hound the trustees.”* 3 ) The same rule is enacted in the Indian 
Succession Act.* 4 ) 


A person may enjoy the land by only receiving its rents through his 
agent, although he may not exercise any other act of ownership.(5) But 
such possession may be explained* 6 ) Granting a release is sufficient 
evidence of ownership,* 7 ) the pertinent question in such cases is not what 
the party might have done, but rather whether what he has done is 
sufficient to enable the court to say that the party has so determined.* 8 ) 

653. Election when Parties cannot be restored status quo_ A party 

cannot be allowed to disaffirm a transaction when his acts have rendered 
it impossible to restore the other persons affected by his claim to the same 
situation, as if the acts had not been performed, or the acquiescence had 
not existed. The rule so stated corresponds with that enunciated in the 
Indian Succession Act from which the illustration appended to the clause 
has been taken.* 9 ) Where a party has been even partially benefited by a 

( 6 ) In re Lewis: Foxwell v. Lewis, 
30 Ch. D., 654. 

(7) In re Davidson : Martin v. Trimmer, 
11 Ch. D., 341 ; Mutlow v. Bigg, L. R., 18 
Eq., 246, O. A. 1 Ch. D., 385. 

( 8 ) Per V. O. (afterwards) Lord Cran- 
worth in Harcourt v. Seymour, 2 Sim. 
(N. S.), 12 (45) ; Dixon v. Gayfere, 17 
Beav., 433. A slight act will do. As to 
how far the gain or loss to the person 
called on to elect is to weigh in presuming 
election, see Harris v. Watkins. 2 K. & 
J., 473. 

(9) S.17 5, Act X of 1865. 

/ 


.(f) S. 173 ill. (a) Indian Succession Act 
(X of 1865). 

(2) S. 173, ill. (6), Indian Succession 
^ °f 1865) ; Kidney v. Coussmaker, 

12 Ves., 136 : Worthington v. Wigillion, 

j® Beav., 67 ; Tribhovandas v. Smith, 
20 B. 316. 

(3) Crabtree v. Bramble, 3 Atk., 680 
(688). followed by Jessel, M. R., In re 
Cordon Roberts v. Gordon, 6 Ch. D., 631 
(535), 

(4) 8. 174, Act X of 1866. 

(6) In re Gordon : Roberts v. Gordon, 
6 Ch. D., 531 (535). 


412 


TRANSFER OF PROPERTY. 


[s. 35. 


transaction, he may have to restore to the party injured the.benefit which 
lie lias derived before he would be allowed to change his position. 

654 Time for Election.— The penultimate clause lays down another 
rule c<■ .-responding with section 176 of the Indian Succession Act (?) but it 
.lit? rs from tin- English cases. In England there is no time for■ hmitat on 
of the ri'dit to elect! and it continues, notwithstanding acquiescence, during 
■ dmod auv .riven lapse of time, unless it can be shown that injury would 
result to thiSl persons, and that they would be placed in a much worse 
..mdition tb-m if the party entitled to elect had elected clearly; and, further, 
licit he knew he h£d a right of election, and knew not merely the existence 
of tile instrument living it, but the consequences of the instrument on his 
rights (3) Following this principle it has been held that where the guardian 
P* I . defendant mortgagor is found to have mortgaged his property without 
sanction of the court necessary to validate the transaction, the mortgagor 
. • 1 iLp mortgage but only on the condition ot restormg any benefi 

W!'; Li i )V hi m thereunder to the person from whom it has been received. 

the fact that the person who has received the benefit is the defendan 
S no alter liis position d 4) But, of course, if time is limited for election 
fldlure to elect within that time would be construed as renunciation of the 

benefit/ 5 * 

An election oucc made is final and binds both the party and his 
' representatives,«•> but if the election has not been explicit, 

Election binds ^ latter mny renounce the benefit, provided that the 
representatives. other party can be restored to the same position as if 
, . a . . , u M ,. n -u'centedd 7 ) Where each member of a class has a 

.listinct^right of election, no one is bound by the decision of the majority.<»> 

656 Disability.—The last paragraph corresponds with section 177 of 
ihe i n dian Succession Act/ 9 > In case of disability, the election is postponed 
until the disability ceases, or until the election is made by some competent 
authority Thus,' in the case of a minor, the period for election will be 
postponed during the minority unless the minor is represented by a qualified 
r „.,rdi m in which case, he can elect. In England, in such a case, the 
practice is for the Court to elect for the infant/™) 

657 Hindu and Mahomedan Laws. —Being a rule founded upon the 
highest principles of equity/ 11 ) the doctrine of election applies equally to 

354 ; Ashburnham v. Ashburnham, 13 
Jur., 1111 ; Gretton v. Haward, 1 Swanst., 
413 ; Elerington v. Elerington, 6 M. I* 7 
(infant put to his election under the will, 
and a reference to the master to ascertain 
what, election would be most to his bene )• 
Harvey v. Ashley, 3 Atk., 617 (minor wife) ; 
Broughton v. Broughton, 2 Ves.. 1“ (e e * 
tion postponed till majority) : Seron * 
Smith, 11 Sim., 59 (when compelled to 
elect immediately). If an infant in 
conflicting titles under a settlemen 
under a will, he may be put to his election 
at once notwithstanding his infancy 
the Court will elect for him (Morrison 

v. Bell, 5 Ir. Eq. R.. 354). 

(11) In re Bradshaw [1902], 1 Ch., 43 


(1) Griffith-Boscawen v. Scott, 26 Ch. 
D. 358; Rogers v. Jones, 3 Cln D.,. 688 ; 
Douglas v. Douglas, L. R., 12 Eq., 617. 

(2) Act X of 1865. 

(3) Brice v. Bric.c % 2 Moll., 21. 

(4) S fifty a Pillfti v. M unisatnif 22 M. 

28 ( 5 ) Dillon v. Parker, 1 Swanst., 385 
(447) ; Dewar v. Maitland, L. R., 2 Eq., 

8 ^pj) Tribhovundas v. Smith, 20 13. 316, 
reversed on appeal on a different point, 

21 B. 349- 

(7) Dillon v. Parker, 1 Swanst., 385. 

( 8 ) Fytch v. Fytch, L. R., 7 Eq., 494. 

(9) Act Xof 1865. 

(10) Morrison v. Bell 9 5 Ir. Eq., Rep., 
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Hindus,* 1 ) Mahomedans,* 2 ) and persons governed by other personal laws. 
But in the case of pardanashin ladies, who arc entitled to special protection, 
waiver of election cannot be presumed unless it is shown that they were 
fully aware of their rights under the law and with that knowledge made 
the election. The widow of a Hindu testator was a legatee under this will 
in respect of one house and an annuity of 11s. 100. In addition she was 
entitled to suitable residential quarters in the family house. There was a 
litigation in respect of the administration of the estate and in that the 
widow claimed maintenance from the husband's estate. But this question 
was left open. Subsequently the widow sued for arrears of maintenance. 
She was met by the plea of waiver and election which the court overruled 
on the ground that being a purdanashin lady, there was nothing to show 
that she had knowingly abandoned her right.* 3 ) A Hindu widow died, 
making a will in respect of property which she had inherited from her 
husband, and by which she bequeathed a legacy to A and the immoveable 
property to B , both the heirs of her husband. A sued for the legacy under 
the will and for half the immoveable property as her heir, but it was held 
that he should be put to his election whether to take the legacy under the 
will, or half the property as heir of the testator’s husband.* 4 ) “ The law 
limits the widow’s interest,” observed Sargent, C. J., “ in that she inherits 
from her husband to the beneficial use of it during her life and disposal 
of it for certain purposes, and it is on that account she cannot devise it.”* 5 ) 
But in order to raise a case of election intention to dispose of property not 
his own must be clearly expressed. (§ 632). 


658, A testator settling a sum of money on his wife for maintenance 
and disposing of the remainder to another person disposed of his ornaments 
also ornaments described as ” my own and my wife Motivahu’s orna¬ 
ments,” but it was held that the clause could not embrace her stridhan 
ornaments so as to raise a case of election.* 6 ) The heir taking under the 
will cannot afterwards set up his rights based upon his heirship.* 7 ) The 
donee electing to accept a sum of money bequeathed to him as in repay¬ 
ment of a debt, could not again claim the same amount once again as a 
legacy. Having, however, failed to obtain it as a debt he is ,iot precluded 
from afterwards claiming it as a legacy.( 8 ) 


(1) Mangaldas v. Ranchoddas, 14 B. 

438 ; Bui Mamubai v. Dossa Morarji, 
15 B. 443 ; Tribhobvandas v. Smith. 20 
B. 316, reversed on appeal on a different 
point, 21 B. 349 ; Rajatnannar v. Venkata 
Krisnayya, 25 M. 361 (364, 365) ; A mtnalu 

V. Ponnamtnal, 36 M. L. J., 507 ; 49 I. C. 
527. 

(2) Sadik Husain v. Hashim Ali, 38 
A. 627 (644), P. C. 

(3) Triguna v. Radha Rani, 37 C. L. 
J., 30. 

(4) Mangaldas v. Ranchoddas, 14 B. 

438; following Talbot v. The Duke of 


Shrewsbury, 2 W. & T. L. C., 378 ; Welbu 
v. Welby, 2 V. & B., 187 ; Rich v. Cocked, 
9 \es. 370; Blaiklock v. Grindle, L. R., 
7 Eq., 215; Hearle v. Greenbanks, 3 Atk., 
715; Sheddon v. Goodrick, 8 Ves., 481. 

(5) Managaldas v. Ranchoddas, 14 B 
438 (441). 

(6) Bai Mamubai v. Dossa Morarji. 15 
B. 443 (452). 

(7) Tribhovandas v. Smith, 10 B. 316, 
O A., reversed on a different point. 21 B 
349. 

(8) Rajanuinnar v. Venkata Krishnava 

25 M. 361 (364, 365). y * 
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Apportionment . 

36. In the absence of a contract or local usage to the 

contrary, all rents, annuities, pensions, 

Apportionment of dividends and other periodical payments in 

men°ts diC o a i deterVi- the nature of income shall, upon the transfer 

nation of interest 0 f interest of the person entitled to receive 
of person entitled, payments, be deemed, as between the 

transferor and the transferee, to accrue due from day to day, 
and to be apportionable accordingly, but to be payable on 
the days appointed for the payment thereof. 

SYNOPSIS. 

Paragraph .*. 

G. r ,9. Analogous Lair. 69!,. Meaning of Words. 667. Apportionment of 

661. Limits of the Pule. 665. What Incomes are Pent. 

66;}. Principle. apportionable. 670. Contribution. 

659, Analogous Law.— Analogous provisions are contained in sections 
298 to 300 of tlie Succession Act.O) relating to apportionment of annuities on 
death which are also incorporated with sections 118 and 119 of the Probate 
and Administration Act.< 1 2 > This section is however directly condensed 
from sections 2 to 4 of the English Apportinment Act. 1870,< 3 4 > which after 
reciting that rents and some other periodical payments are not at common 
law apportionable (like interest on money lent) in respect of time, and 
that to remedy the mischiefs and inconvenience thereby occasioned, diverse 
statutes had to be passed, proceeds to enact as follows: — 

(2) From and after the passing of this Act all rents, annuities, dividends and other 
periodical payments in the nature of income (whether reserved or made payable under an 
instrument in writing or otherwise) shall, like interest on money lent, be considered as 
accruing from day to day. and shall be apportionable in respect of time accordingly. 

(3) The apportioned part of any such- rent, annuity, dividend, or other payment be 
payable, or recoverable in the case of a continuing rent, annuity or other such payment 
when the entire portion of which such apportioned part shall form part shall become 
due and payable, and not before and in the case of a rent annuity of other such payment 
determined by re-entry, death, or otherwise when the next entire portion of the same 
would have been payable if the same had not so determined, and not before. 

(4) All persons and their respective heirs, executors, administrators, and assigns, and 

also the executors, administrators, and assigns, respectively of persons whose interest 
determined with their own deaths, shall have such or the same remedies at law and in 
equity for recovering such apportioned parts as aforesaid when payable (allowing proper- 
tionate parts of all just allowances). As they respectively would have had for recovering 
such entire portions as aforesaid if entitled thereto respectively; provided that persons 
liable to payments reserved out of or charged on lands or other hereditaments shall not be 
resorted to for any such apportioned part forming part of an entire or continuing ren , 
including such apportioned part shall be recovered and received by the heir or other 
person who, if the rent had not been apportionable under this Act. or otherwise, wou 
have been entitled to such entire or continuing rent, and such apportioned part shall 
recoverable from such heir or other persons by the executors or other parties enti e 
under this Act to the sr.mc by rction at law or suit in equity.(4) _ 

(1) Act X of 1865. tation of terms defined as in § 664, post. 

(2) Act V of 1881. Ss. 6 and 7 declare the act to be mappli- 

(3) 33 & 34 Viet., C. 35. cable to policies of assurance, and sti* 

(4) 33 & 34 Viet. C. 35 (S. 1 defines the pulation made to the contrary respectively, 

short title, S. 5 relates to the interpre- 
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660, The Act extends to all dividends alike, including even those 
accruing due under instruments executed before the Act/ 1 ) The section 
does not refer to interest due on money lent which from its nature accrues 
due from day to day, and is therefore apportioned as a matter of course.< 2 > 
As the section is obviously confined to apportionment on transfer as 
between the transferor and transferee it lias no application as 
between landlord and tenant/ 3 ) So if a landlord dispossess his tenant 
in the middle of the year, he has no right to recover proportionate 
rent from him, as it depends upon the nature of the tenure, as, if it be an 
agricultural tenure, and question would be whether the tenant has enjoyed 
all the year’s profits, or has been prevented from enjoying any by the 
landlord’s interference/ 4 ) There may be however apportionment of rent 
as between the landlords as on the severance of co-parcenership, as on the 
assignment of his interest by the landlord; .but since the section is confined 
to persons entitled to receive the rent it has no application to persons who 
have to make it: c.g. } the lessee or the assignee of his rights/ 5 ) But where 
the assignee from the tenant of his interest subsequently gets an assignment 
of the landlord’s interest he becomes entitled on such assignment to the 
rents aerrued up to the date of the assignment from his assignee. Thus 
B and C were A's lesses. On the 4th Assin 1322 they sold their 
tenure to D, to whom A also assigned his interest on the 22nd Assin 1322. 
A then, sued B and C for the rents which had fallen due in Magh and 
Eagu, i.c., after A’s interest had vested in D. It then followed that as 
between D and A the rent would be deemed to have accrued from day to 
day under this section and apportionable accordingly/ 6 ) 


In England the scope of the English statute has been held to be much 
wider as warranting apportionment of rent as between the landlord and 
tenant, so that if tenancy is determined in the middle of a quarter, the 
the landlord is entitled to apportioned part of the rent for the recovery of 
an actual period of occupation, whereas before the Act the whole of the 
quarter’s rent was lost to him/ 7 ) 


The rule here enacted has been held to apply only to transfers by act 
of parties, and not to those made by operation of law. If therefore, the 
lessor’s interest is transferred by operation of law, the transferee cannot 
claim any apportionment of rent/ 8 ) 

661. In Calcutta the section has been held to be subject to the provi- 
Limits of sions of section 2(d)/ 9 ) On the other hand, in some cases 

the Rule. i n Madras, it is held to embody a rule of equity which is 


more widely appli cable/ 10 ) According 

(1) Per Mallins, V. C., in In re Cline's 
Estate, L. R., 18 Eq., 213 ; Re Thacker, 
28 L. T. (N. S.), 56. 

(2) See S. 8, & § 396 ante and Comm. 
post. 

(3) Janki Bai v. Bayabai, 16 C. P. L. 
It., 55, but see § 667 post. 

(4) Bunsee Dhur v. Bheem Lall, 24 
W. R., 219. 

(5) Satyendra v. Nilkdutta, 21 C. 383 ; 
Bikram Kamat v. Mohit Krishna, 64 
I- C. (c) 178. Contra Randu Parayil v. 
Ablukandiyil, 38 M. 86 (89, 90). 

(6) Bilcram Kumat v. Mohit Krishna, 

I. C. (c) 178. 

(7) Swansea Bank v. Thomas, 4 Ex. 
D.» 94. (The judgment is all too meagre 


to t he former view, since t he section 

and proceeds upon the sole ground that 
the words of S. 2 are wide enough to 
include such a case, ib., 96). 

(8) Mathewson v. Shyam Sunder, 33 
C. 766 (788) ; Perumeta v. Veegisena, 
39 M. 283 ; Contra Verna Quagiale v. 
Vajrarelu, 41 M. . 370 following Randi- 
furazil v. Alukudeijie, 38 M. 86 ; Lakshmi - 
narayanappa v. Melothraman, 26540. 

(9) Satyendra Nath v. Nilkantha, 21 
C. 383 (386); followed in Subbarajee v. 
Seetharamaju, 39 M. 283 (286); Mathew, 
son v. Shyam, Sunder 33 C. 786 ; Penu- 
meta v. Veegisena, 39 M. 283. 

(10) iMshminaranappa v. Melothiroman. 
26 M. 540. 
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operation of customary law; so where by the custom of a Eaj family^ the 
son succeeded to the Raj and the second son became Hikim and as 
<uch entitled to certain customary property his right to collect vents . from 
the tenants and mortgagee in possession from his predecessor, would be 
for the whole year if they were payable after he became Hikim, and 
neither the mortgagee nor the tenants could claim apportionment between 

the preceding and succeeding Hikims.W 

fifi? In saving a contract of local usage to the contrary, the section 
follows the English Act, under which it has been held that a bequest of 
shares in a limited company, coupled with a declaration that the shares so 
I wiv.fl.prl shall carrv the dividend accruing thereon at the testator s death, 
hT?he effect Of eScling the operation of the Act.® It » not necessary 
that the contract to exclude the rule should be explicit for it is otheiwise 
dear the rule will give way. So where a testator directed that the whole 
of the income of stocks, out of which his wife was entitled to an annuity, 
should be paid to her during widowhood, it was held that he had expressly 
stimil ited within the meaning of section 7 of the Act that it should not- 
m o v< 3 ) Nor is the Act applicable to rent, annuities, dividends, and other 
n 1 v nents ‘in the nature of income, which have accrued due before the 
hanDening of the event by reason of which it is proposed to apply it, 11ms 
theAct does not apply to rent payable in advance as payable on a certain 
dav W And so where the plaintiff let a house to the defendant at a yearly 
Znt nqvable quarterly in advance inter aha on condition that it the rent 
fell into arrear for fourteen days, the plaintiff shall he at liberty to re-enter 
nn giving notice, upon the breach of which he re-entered and sued to 
recover the unpaid rent, it was held that he was entitled to a decree for 

the amount.< 4 5 > 

663. Principle.—In its application to contracts ir general, it is a 
well-known rule of common law that a contract is not apportionable, the 
reason being that the consideration being dependent on the performance of 
the entire act, law, cannot apportion what is from its nature not apportion- 
able ($ 242). And the same rule appears to have been extended to pay¬ 
ments made under a contract. And in this respect equity appears to have 
been content with following the law.(6) although instances are not wanting 
of its interference in isolated cases.< 7 > But the principle that an entire 
contract cannot be apportioned was always conceded on the ground that t-ne 
performance of a contract being a complex event depending on the execution 
of various acts, execution of only some acts cannot entitle the party to 
proportionate benefit.< 8 > In the cases enumerated in the section however, 
apportionment has been allowed as indispensable having regard to tne 
nature of the property, justice, and convenience. The rule as to apportion¬ 
ment operates only as between the transferor and transferee, and theretor 
it does not affect the liability of the person who would still be liable as 

(4) Subharaju v. Seetharamraju, 39 M* 

933 -p 

(5) Ellis v. Rovbotham, [1900], Q- 


(1) Mnthcwson v. Shi/am Sunder, 33 
C. 780 ; followed in Randipurafil v. Aluk- 
andiyil, 38 M. 86 ; Verna Rangiah v. Vaj- 
raveiu, 41 M. 379. 

(2) Lysaght v. Lysaglit, [1898], 1 Ch., 

115. , „ 

(3) Stone v. Meredith , [1898], W. Is., 

48. 


**10 

(6) Storv Eq. Jur. (2nd Eng. Ed.), 306. 

(7) Ib„ 'p. 306. 

(8) Ex parte Smyth, 1 Swanst., 



GENERAL PRINCIPLES. 


417 


S. 36.] 


there had been no apportionment. In other words, supposing that a property 
belonging to .4, in possession of B, is sold to C, B would continue to be 
liable to A, and A and C cannot each claim from him an apportioned part of 
the rent. If, therefore, B has paid rent for several years in advance to .4, 0 
cannot claim rent for those years from him.( 1 > 

4< 664. Meaning of Words.—Lord Coke remarked that the word 

apportionment cometh of the word portiu, quasi partio, which signifieth 
a part of the whole, and apportion signitieth a division of a rent common, 
etc., or a making of it into parts.”( 2 > The term is used in two senses: (i) 
to denote distribution of a common fund among the several claimants; and 
(li) sometimes to denote the contribution made by several persons having 
distinct rights to discharge a common burden.( 3 > The words rents, annuities, 
etc., here used, are nowhere defined in this or in the General Clauses Acts! 
They are, however, defined in section 5 of the English Statute in the 
following terms: “5. In the construction of this Act, the word ‘ rents ' 
includes rent service, rent charge, and rent seek, and also tithes and all 
periodical payments or renderings in lieu of or in the nature of rent or tithe. 
The word 4 annuities ’ includes salaries and pensions. The word ‘ dividends’ 
includes (besides dividends strictly so-called) all payments made by the 
name of dividend, bonus, or otherwise, out of the revenue of trading or 
other public companies, divisible between all or any of the members of such 
respective companies, whether such payments shall be usually made or 
declared at any fixed time or otherwise; but this does not include payments 
in the nature of a return or reimbursement of capital.” It includes, 
however, occasional bonuses or surplus profits of the shareholders.In 
the 44 absence of a contract ” implies that parties may stipulate other¬ 
wise. ( 5 > 44 As between the transferrer and the transferee,” implies that a 

stranger cannot apportion them, 44 to accrue due from day to day,” i.e., 
only for the purpose of apportionment. Under the Bengal Tenancy Act, 
rent is not ordinarily regarded as accruing from da}' to day, but as falling 
due only at stated times according to the contract or tenancy of the general 
law.( 6 > 44 Rents ” is used in its wider sense as including rent-service, rent- 

charge, etc.* 7 ) “Annuities ” are annual payments, usually but not neces¬ 
sarily determining with the life of the grantee, or after limited period. An 
annuity generally means the purchase of an income, and usually involves 
a change of capital into sums payable annually over a number of years.< 8 > 
It is frequently paid by the borrower instead of interest. It may be pur¬ 
chased from the Government of the various joint-stock companies. An 
annuity, as such, is an intangible moveable property, but it is in England 
often classed with incorporeal hereditaments issuing out of land.< 9 > 

44 Pensions :” A pension is a similar payment usually made in considera¬ 
tion of past services. The term has assumed a variety of meanings, e.g., 

“ Pension of Churches,” which means payments made to clergymen in lieu 
of tithes. But- the term is no doubt here used in its more restricted sense. 

44 And other periodical payments in the nature of income : The clause 

is borrowed from the English Statute and means payments claimable as 


(1) Chooramun v. Mt. Paloo, 24 W. B., 

68 . 

(2) Co. Litt., 147 b. 

(2) Story, Eq. Jur. (2nd Eng. Ed.), 
306. 

(4) Carr v. Griffith, 12 Ch. D., 655. 

(5) Dart. pp. 146, 147. 

(6) Per Banerjee, J., in Satyendra Nath 
v. Nilkantha, 21 C. 383 (385). 


(7) See S. 105, Comm, post, as to the 
full significance of the word. 

(8) Scoble v. Secretary of State, [1903], 
1 K. B., 494 (504). 

(9) Cf. 3 & 4 Will. IV C. 27, S. 21, in 
which an annuity is described as a “ rent 
charge,” from which it however differs 
materially. 
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Of right at fixed and recurring periods. An occasional present from a 
l ff™ nr -m allowance from a relation is thus excluded. Upon the 

fhXr Z Linicrestofthe person entitled: ” The rule is only to be 
ra »• i D n transfer of the beneficiary’s interest, although the rule itself 
enunchttes°a souml equitaJe principle' and is. as such, of wider apphca- 
tion ('> ’• -Is between the transferor and the transferee, i.e., only the 

' .“,.,1 D . irties to the transfer are bound by the rule. It does not affect 
th rd narties Thus if a tenant assigns his tenure, rent may be apportioned 
as between them but not so as to prejudice the landlord. 

R 65 What Incomes are apportionable.—The provisions of this section 
must, be regarded as only applicable to incomes or profits of an invariable 
character such as rents, annuities, pensions, and dividends. It is appre¬ 
hended that the term periodical payments must relate to payments eyusden 
ncncrin The section would scarcely be applicable to profits of a private 
uartnership, or a trading company where profits only accrue after the ad¬ 
justment of the account which of course cannot be presumed to be made die 

per dicmS 2) 

But the shares of public companies which are in the nature of inv ® s J-‘ 
ments for the production or ordinary income are apportionable. rhe " ^ 
" other periodical payments in the nature of income ’’ occur in the English 
Statute and have been construed by Lord Selbourne, L. C to mean such 
periodical pavments other than dividends, which are made peiiodically 
recurring at fixed times, not at variable periods, nor in the exercise of the 
discretion of one or more individuals, but from some antecedent obligation 
and further, thev must be in the nature of income; that is coming in 
from some kind of investment, as in the other cases with which the sectmn 
deals < 3 > The profits of a mere private partnership which though fixed to 
be taken at a period previously fixed do not share the characteristics of the 
“ periodical payments ” contemplated by the section, nor can such profits 
be P classed as dividends ” which is a term applicable to income derived 
from stocks in the public funds, where a person under the obligation to 
make the periodical payments, hands to the persons through whose hands 
the payment is to be made, funds for the purpose of division among the 
persons entitled. In such cases the dividends are apportionable because 
it is known that the shares of such companies are in the nature of mves , 
ments A person cannot be said to take a “ dividend ’’ because he only 
sets an aliquot part of the whole.(«> The bequest of stock m a canal 

rnrmvinv to ^trustees to pay the dividends to the testators wife has b 

accordingly held to be apportionable.^ Dividends out of wS'bJtTvngle 
to time declared by a commercial company are apportionable/ > but a s. g 
sum "f money to be divided among the share-holders is not so apportionable. 
For the purpose of apportionment a dividend is to be taken as pay. 
the day on which it was actually payable, and not on the last day o 
period during which it was earned. In cases of doubt the practice oijhe 
court, in declining to recognize the equity to an apportionment, s g _ 

(3) Jones v. Ogle . L. R., 8 Ch. 192 (198). 

(4) Per Lord Selbome, L. C., m Jones 

v. Ogle , L. R., 8 Ch., 192 (197). . 

(5) Pollock v. Pollock, L. R- 18 Eq-. » 
explaining Whitehead v. Whitehead, L. n-, 

16 Eq., 528# , eift 

(C) Hartley v. Allen, 27 L. J-. Ch., 

(a case under 4 & 5 Will. IV. C. 22). 


(1) E. q., cf. Re South Kensington Co¬ 
operative Stores. 17 Ch. D., 161 ; Swansea 

Bank v. Thomas, 4 Ex. P., 94. . 

(2) Jones v. Ogle , L. R.. 14 Eq*. 4 5 19, 
O. A. L. R., 8 Ch.. 192 ; In re Cox s Trusts, 
9 Ch. D., 159. In re Griffith: Carr v. 
Griffith. L. R., 12 Ch. D., 656 ; Govmd 
Rao v. Bhagirathi, 14 C. P. L. R.» 84. 
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by considerations of convenience and saving uf expensed 1 ) The profits of 
a newspaper owned by a single individual do not fall within the section and 
they do not partake of the nature of dividends merely because several 
persons are interested in them.t 2 3 ) But a Life Assurance Company unin¬ 
corporated, but established with a Board of Directors, a definite capital 
and list of share-holders, and possessing certain powers and concessions 
under a special Act of Parliament stands on a different footing.O There 
is no question of apportionment' in a bequest by the testator of a certain 
sum to trustees, such sum to carry interest at 41 per cent, until the same 
should be paid or appropriated, upon trust, with the consent of his wife, 
to invest the same in certain specified securities and to pay the annual 
income of the legacy and the investments thereof, including in such income 
the interest payable in respect of such legacy, to his wife for life, with 
remainder over. Interest was paid to the widow up to the day when, pur¬ 
suant to an order of the court, the bequeathed sum was invested in stocks 
on some of which five months’ dividend had accrued. It was contended for 
the remainder-man that the dividends must be apportioned, but it was 
ruled that the widow was entitled to the whole of the dividends when 
received upon the purchased stocks.< 4 > But where a grand-father be¬ 
queathed his residuary personal estate to trustees for his two grand¬ 
daughters in equal shares at twenty-one or at marriage, and directed that 
in case they or either of them should marry under twenty-one, their shares 
should be settled upon them and their children in the usual form. The 
grand-daughters married under twenty-one, and it was held that in both 
cases the income of the trust-funds was apportionable down to the date of 
the respective marriages.< 5 6 > 


666. In determining the question whether a periodical payment is an 
income, regard must be had to the real nature of the transaction. Where 
the principal advanced is repaid in the form of an annuity, the payments 
cannot be regarded as “income.” So on the re-purcliase of a railway 
company where the share-holders were paid a terminable annuity from the 
time when the gross amount became payable, which represented both the 
principal as well as the interest, the payments could not be regarded as an 
“ income.” But such a payment must be distinguished from that in 
which it is apparent on the face of the transaction that each instalment 
covered payment of a principal sum as well as interest, in which case only 
the sum representing interest would be treated as income. 


An apportionment of interest upon a 
not prevented by the condition reserving 


bond as accruing de die in diem is 
it by equal half-yearly payments.< 7 > 


667. Apportionment of Rent. —The apportionment that the section 
contemplates, is one following the transfer of the interest of the person 
entitled to receive the rent and not the transfer of the interest of the person 
bound to pay it.< 8 > The person liable to pay the rent cannot then claim to 
apportion it as between his landlord and the assignee. On the other hand, 


(1) Scholfield v. Redfern, 32 L. J., Ch., 
627. 

(2) In re Cox's Trust, 9 Ch. D., 169 (163). 

(3) In re Griffith: Carr v. Griffith, 12 
Ch. D., 666. 

(4) In re Clarke Barker v. Perowne, 18 

Ch. D., 160 (164). 

(6) Clive v. Clive, L. R., 7 Ch., 433. 

(6) Scoble v. Secretary of State, [1903], 


1 . K. B., 494 (504) ; following Foley v. 
Fletcher, 3 H. & N., 769. 

(7) Banner v. Lowe, 13 Ves., 136. 

(8) Satyendra Nath v. Nilkantha, 21 
C. 383 (386); followed in Malhewson v. 
Shyam Sunder, 33 C. 786 ; Vema Rangiah 
v. Varjavelu, 41 M. 370 ; co7itra Randu - 
parayil v. Ablukandirjil. 38 M. 86 (89, 
90). 
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the assignee is entitled to recover from the lessee the entire arrear of rent 
falling due after the date of assignment/ 1 ) But if the vendor has already 
taken 5 the rent in advance, the assignee is bound by the agreement made 

bv his vendor/ 2 ) 

668. On the division of a holding, apportionment of rent may be made 
bv the court ( 3 ) If a tenant with the consent of the landlord, where such 
consent is a pre-requisite to a valid transfer, sells a portion of his folding, 
the purchaser is entitled to regard the portion sold as his separate holding 
and for which he is liable to pay no more than a proportionate rent.W 
.Royalties payable periodically by a tenant are apportionable/ 5 ) In England 
land-tax quit-rents, etc., are not apportionable as between tenant for life 
and the remainder-man/ 6 ) And it is apprehended that land-revenue which 
is a paramount charge on the land cannot be apportioned. But where the 
tenant loses a portion of his holding through no fault of his own, he is 
manifestly entitled to a proportionate abatement of rent. So if a portion 
n f a putni is acquired by the Government under the provisions of the Land 
\cnuisition Act, the putnidar is entitled to a proportionate abatement of 
rent at the hands of the zamindar and the ratio of which is determined 
according to the following rule: “ As the gross rental of the whole putni 
is to the gross rent of the land proposed to be taken, so will the entire 
putni rent be to the particular portion of the rent to be remitted. < 

669 The provisions of this section have been held to be inapplicable 
to a Tenant governed by the Central Provinces Tenancy Act,<•> On the 
other hand, it has been held in Madras that embodying as it does an equit¬ 
able principle, its provisions may be resorted to where as a matter of equity 
and -ood conscience a case for apportionment is made out Thus, where 
a person was entitled to receive rents pur autre vie , who died four days 
before the half-yearly instalment fell due, and thereupon the question arose 
whether the rent which had accrued due four days after the determination 
«,f the life pur autre vie was recoverable, it was held that as a matter of equity 
and eood conscience the plaintiff was entitled to an apportionment of the 
rent due up to the date of the former’s death/ 9 ) An apportionment of 

rent clue in respect 

„,„ets of the different villages at the time of the creation of the original 
tenure, but on the basis of the present assets of the different portions of 
the tenure which by division have passed into different hands.<'°> 

In apportioning compensation-money, awarded under the Land 
Acquisition Act, between the landlord and the tenure-holder, the court 
ought to proceed on the principle of ascertaining what the value of the 
interest of the landlord is on the one hand, and that of the tenant on the 
other and to divide the sum awarded between them in accordance witn 
these’ values. Where the rent is fixed in perpetuity, the landlord is not 
entitled to more th an the capitalized value of his rent/ 11 ) 


(1) S. 109, post. 

(2) Chooramun v. Mt . Patoo % 24 W. K., 
68 . 

(3) Obiter in Piare v. Gopal, 15 C. P. 
L R., following Jrinki v. Balmulchund, 

14C. P. L. R., 107. 

(4) Puire v. Gopal , 15 G. P. L- 

(5) Llewellyn v. Rous , L. K., ^ 

(6) Sutton v. Chaplain . 10 Ves., 66. 

(7) Burdwan Raj Case (1860), S. D. A., 
336 ; followed in Bhobani v. Land Acqui¬ 


sition. D. C. of Bogra 7 C. W. N., 130. 

(8) Janki v. Bayabai, 16 C. P. L. R-» 
55. 

(9) Lakshminaranappa v. Melothraman, 

26 M. 540 (Per Subramania, J., Davies, 
J., dissentiente). . n 

(10) Hari Kishun v. Tilukdhan, 7 
W. N., 453. 

(11) Dinendra Narain v. Tituram , 

C. 801. 
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670. Contribution. —Contribution as a branch of the law of apportion¬ 
ment has been partially dealt with in the Act in section 95 and more 
particularly in the Contract Act.* 1 ) 


37. When, in consequence of a transfer, property is 

divided and held in several shares, and 

>of^ P n 0 e r flt 0n S ei ^bu- thereupon the benefit of any obligation 
nation on sever- relating to the proporty as a whole passes 
• ance * from one to several owners of the property, 

the corresponding duty shall, in the absence of a contract 
to the contrary amongst the owners, be performed in favour 
•of each of such owners in proportion to the value of his 
share in the property, provided that the duty can be severed 
and that the severance does not substantially increase the 
burden of the obligation; but if the duty cannoi be severed, 
or if the severance would substantially increase the burden 
■of the obligation, the duty shall be performed for the benefit 
»of such one of the several owners as they shall jointly 
■designate for that purpose: 

Provided that no person on whom the burden of the 
•obligation lies shall be answerable for failure to discharge 
it in the manner provided by this section, unless and until 
he has had reasonable notice of the severance. 


Nothing in this section applies to leases for agricultural 
purposes unless, and until the Local Government by notifi¬ 
cation in the official Gazette so directs. 


Illustrations. 

(a) 4 sells to B C and D a house situate in a village and leased to E at an annual 

r«f 5° n a, ^ 

Rs. 7* to'C. 6 andR? 7* io D, and must deliver the sheep according to the joint direction 
of B. C, and D. 

(4) In the same case, each house in the village being bound to provide ten days’ 

labour each year on a dyke to^prevre^reSTto“erformX ten 

;'or P k e t. r e m on h acco°u r n k t rfA hoise’of"eafh. S E is Lt Lund to. doLore than ten da^s’ 
work in all, according to such directions, as B , C and D, may join m giving. 


671. Analogous Law. 
673. Previous Law. 
67/f. Principle. 


SYNOPSIS. 

Paragraphs. 

675. Meaning of Words. 

676. Apportionment of 
Obligation. 

677. Bight of Way. 


678. Apportionment of 
rent before and 
after the Act. 

679. Exceptions . 


(1) Ss. 43, 69, 264 (2). 
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671. Analogous Law. —This section is similar to section 80 of the 
Indian Easement Act/ 1 2 ) which provides as follows.— 

30. Where a dominant heritage is divided between two or more persons, the easement 

becomes annexed to each of the shares, but not so as to increase 
Partition of do- substantially the burden on the servient heritage : provided that 
minant heritage. such annexation is consistent with the terms of the instrument, 

decree or revenue proceeding (if any) under which the division was 
made. and. in case of prescriptive rights, with the user during the prescriptive period. 


Illustrations. 

(«) A house to which a right of way by particular path is annexed is divided into 
two parts, one of which is granted to .4, the other to B. Each is entitled, in respect 
of his part, to a right of way by the same path. 

(b) A house to which is annexed the right of drawing water from a well, to the 
extent of fifty buckets a day is divided into two distinct heritages, one of which is 
granted to A, the other to B. A and B are each entitled in respect of his heritage, to 
draw from the well fifty buckets a day; but the amount by both must not exceed fifty 
buckets a day. 

(c) A, having in respect of his house an easement of light, divides the house into 
three distinct heritages. Each of these continues to have the right to have its window 
unobstructed. 

The provisions of the section have been, however, adapted from the 
corresponding provisions of the English Conveyancing Act/ 21 : — 

“ 12. (i) Notwithstanding the severance by conveyance, surrender, or otherwise, of 

the reversionary estate in any land comprised in a lease, and notwithstanding the avoid¬ 
ance or cessor in any other manner of the term granted by a lease as to part only of 
the land comprised therein, every condition or right or re-entry and every other condition, 
contained in the lease, shall be apportioned and shall remain annexed to the several parts 
of the reversionary estate as severed, and shall be in force with respect to the term, 
whereon each several part is reversionary, or the term in any land which ha-s not been 
surrendered, or as to which the term' has not been avoided or has not otherwise ceased, 
in like manner as if the land comprised in each several part, or the land as to which 
the term remains subsisting as the case may be. had alone originally been comprised in 
the lease.” 

672, The exemption of agricultural leases, from the operation of this 
section, was made on the recommendation of the Select Committee who 
thought that this section might possibly cause hardship to agriculturists 
who were the least able to help themselves/ 3 ) The section being in¬ 
applicable to agricultural tenancies, payment of the rent to one of the 
several co-sharers discharges the tenant/ 4 ) unless the tenant had agreed to 
a different arrangement/ 5 ) In tKe case of a grant made to several persons 
on a single rent as in Agraharaws Dlmrmasanam villages, it would appear 
that this section has no application/ 6 ) 

This clause should be read in conjunction with sections 50 and 109 post 
where a similar provision is inserted in the interests of the tenants. 


(1) Act V of 1882. 

(2) 44 & 45 Viet., C. 41, S. 12. As to 
the previous law see Bayntcm v. Morgan , 
22 Q. B. D., 74. 

(3) Alimuddin v. Hira Lai, 23 C. 87 
(101), F. B. 

(4) Pergash Lai v. Akhmvri, 19 C. 735 ; 

Premchand v. Mukehoda. 14 C. 201 ; 


Pratap Singh v. Umrao, 11 C. P. L. R., 1> 
(6) Jadoo v. Kadambinee, 7 C. 160; 
Rutneesur v. Hurrish Chunder, 11 C. 221; 
Sri Raja Simbadri v. Prattipati. 29 M. 
29 (35, 36). 

(6) -Zemindar of Ramnad v. Rmnamany, 
2 M. 234(339). 
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673. This section considerably modifies the pre-existing law on the 

Previous law. subject under which a tenant was liable to pay his rent 

iurrPPH f, +1 °“v t0 ilU U f owners juintlv,0) except where he had once 

a g reed to the apportionment of rent, in which case he was then held bound 

by itM) formerly apportionment could only be effected by mutual consent 
or by a suit in which all the co-shares had to join.(^) Under the present 
section, however, only a notice is sufficient. 


674. Principle. 1 his section is enacted on the equitable principle, 
that the increment follows the principle.* 1 2 3 4 5 > and that therefore in the case 
of joint property each co-owner is entitled to the profits accruing from his 
respective share, provided that he gives notice of his share to the person 
held liable. But this, of course, does not mean that the completion of his 
title is in any way dependent- upon notice, or that it is postponed till notice 
has been given either by the assignor or assignee.The notice here 
mentioned may be given either by the assignor or assignee.< 6 > A similar 
provision as to notice on transfer of debts is also made by section 130. 

675. Meaning of Words. — “ The benefit of any obligation passes from 
one to several oivners of the proper///.” The section* then has no application 
to where apportionment may be desired in the interest of the tenants. 


676. Apportionment of Obligation.— Before the question of apportion¬ 
ment arises, the first thing to enquire is, whether the duty, if continued 
to be performed, for the benefit of each of the divided shares, would 
increase the burden of obligation. If the burden will not be thereby 
increased, then apart from the section the duty will become annexed to 
each of the shares and will have to be performed for their benefit irrespec¬ 
tive of their number.As an instance of such a duty may be mentioned 
the right of way to, or from a place, or a right to light and air, which all 
shares are, on partition, entitled to have and enjoy.< 8 > It cannot be said 
that such obligations do not increase the burden, but law takes heed of 
only a substatitial increase. If a large property to which a right of way is 
appurtenant is divided between many persons, the right of way could not 
be extended to all the new-comers without imposing a greatly increased 
burden on the servient tenement. And even where a right of way is claimed, 
it is a question which has to be decided, with reference to the facts of each 
case, whether the new burden imposed is of a nature which may convenient¬ 
ly be thrown on the property.< 9 > The right of common and turbary, whether 
appendant or appurtenant, usually passes with a parcel of the entire estate 
to the enjoyment of which the common was originally attached.< i0 > In such 
a case the right is however supported in spite of the increased burden in 


(1) Iahivar Chunder v. Ram Krishna, 
6 C. 902, F. B., following Sreenath v. 
Mohesh Chunder, 1 C. L. R., 453. Goni 
Mohamad v. Noran, 4 C. 96, F. B. 

(2) Lootfulhuck v. Gopee Chunder, 5 
0. 941. 

(3) Ishwar Chunder v. Ram Krishna, 

5 C. 902 F. B., Bhyrub Mundul v. Gogaram, 
12 B. L. R., 290 ; 17 W. R., 408 ; Rally 
Chum v. Solano, 24 W. R., 267 ; Jadudas 
v. Sutherland, 4 C. 566. 

(4) Soorjeemoney v. Denobundo Mullick, 

6 M. I. A. at p. 554 ; General Clauses Act, 
(1897), 3 (25). 

(5) Peary Lai v. Madhoji, 17 C. L. J., 


372 (376). 

(6) lb. p. 377. 

(7) S. 30, Indian Easements Act (V of 
1882). 

(8) lb. See ill. (a) (c). 

(9) Codling v. Johnson, 8 L. J. K. B., 
68 ; Bower v. Hill, 2 Bing., N. S., 339 ; 
The Unite<l Land Co. v. The Greed Eastern 
Railway Co., L. R. 17 Eq. 158, O.A.L.R., 
10 Oh., 5 86 ; Newcomen v. Coulson 5 
Ch. D., 133. 

(10) Sacheverell v. Porter, W. Jones, 396 
Wyat Wild’s Case, 8 Ref., 78 b : Banna 
v. Abingdon, [1902], 2 Ch., 374 (395). 



424 


TRANSFER OF PROPERTY. 


[S. 37. 

the interest of the commonwealth, otherwise common would have been 
extinguished all over the country by the alienation of land. . But the right 
does °not extend beyond the necessary and reasonable enjoyment of the 
parcel But a right which is appurtenant to the entire property, cannot 
be re-apportioned to any particular parcel of land unless an intention to 
that effect can be inferred from the nature of the grant, or from the 
surrounding circumstances. 

677. Right of Way.—A right annexed to a dwelling-house, or to a 
new in a church, may be apportioned, each sharer having on a partition 
a ri^ht to use it.C 1 ) ““Where the grant,” said Jessel, M. R., “ is in respect 
of the lands and not in respect of the person, it is severed when the lands- 
are severed, that is, it goes with every part of the severed lands. On 
principle, this is clear. It never could have been contemplated m the case 
of an award like this that the property was never to be divided, nor is it to 
be contended that if a man died and left two or three daughters co-heiresses, 
and thev partitioned the estate, the light of way was lost, and their allot¬ 
ments for ever deprived of access to the highway. ”< 2 > Thus where the 
plaintiff claimed a right of way across a water-course as being the occupier 
of a portion of the property in respect of which the right had peen acquned, 
and it appeared that the right had been acquired by the owner of an 
adioinin<* inn and yard by user raising the presumption of a grant; but that 
there had been no user of this way for at least sixteen years, it ";as held 
that the user was no more than personal “ referable to the King s Head? 
Inn and yard, to those premises only ” and that it could not be extended 
to any one not being the owner or occupier of the Inn. Any other view 
would be unreasonable to the grantor who may have granted the right to 
the occupier of the Inn, from his knowledge of the degree of user which 
would follow from the grant when so limited.< 3 > “ Where a right of way 

is claimed by user,” observed Mellish, L. J., “ then no doubt, according 
to the authorities the purpose for which the way may be used is limited 
by the user; for we must judge from the way in which it has been used 
what the purposes were for which the party claiming has gained the rig - 
But when a right of way is created by grant, or by an Act of Parliament), 
then it must depend on the proper construction of the grant, or Act o 
Parliament, whether the right of way is to be used for all purposes or to 
only limited purposes. ”< 4 > 

678. Formerly, a sale of a share in a tenure let out to a tenant in its 

entirety, did not of itself necessarily effect a severance 
Apportionment of 0 f the tenure or an apportionment of the rent, but the 
r ®? 1 ♦h ,eI °Aot and purchaser was, of course, entitled to partition. If he 
a er e ' took no steps for the purpose, then the tenant was justine 
in paying the entire rent to all the parties jointly entitled to it. But if a 
purchaser desired to effect a severance of the tenure and an apportionmen 
of the rent, he was required to give the tenant due notice to that eltecis 
and then if the parties could not agree to an apportionment the purchasei 
could enforce it by suit, impleading all the other co-sharers as parties to the 


(1) Harris v. Dreive, 2 B. & A., 164. 

(2) Newcomen v. Coupon, 5 Ch. D., 133 

< 141). 

(3) Bower v. Hill, 2 Bing. (N. S.). 339 


(342). 

(4)’ United Land Co., v. Oreat Eastern 
Railway, L. R.. 10 Ch.. 586 (590). 
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suit.O) Now, under the section, a mere notice of the severance is enough 
to place the tenant under an obligation to pay an apportioned rent, and it 
would seem that it is no longer necessary for the transferee to make arrange¬ 
ments with the tenant, or to sue for his share of the rent. But if he is 
driven to a suit, it is still necessary to implead the other co-sharers as 
parties to the suit**) making recalcitrant co-sharers defendants, if. they 
refuse to joint as plaintiffs.< 1 2 3 > A co-sharer may, however, alone sue if the 
other co-sharers are unwilling to join as plaintiffs.* 4 * ) But the case is of 
course different when a tenant has taken a lease from one of several joint 
landlords in respect of his own share of the holding.(5) But apart from 
an agreement express or necessarily implied to pay rent separately, there 
was formerly no such obligation on the part of the tenant.* 6 ) 


679. Exceptions. —The section has of course no application to cases 
where the obligations and covenants do not pass with the property on 
division, nor does it apply to involuntary transfers, or to cases where third 
parties become owners of different portions of the property by purchase as 
where a zemindar grants a portion, or maganam of his estate to another, 
which in turn passes to third parties who acquire different portions of it by 
purchase.* 7 ) On a similar principle, the indivisible character of a mortgage 
is not lost by the disruption of the mortgagees interest into se^ral 
shares.* 8 ) So on the death of the creditor his numerous heirs are only 
jointly entitled to enforce the right which the deceased creditor, if alive 
could have singly enforced.* 8 ) In this respect both the English and Indian 
law depart from the rule of the Civil law under which the death of any 
party to the contract, whether creditor or debtor, split the right and the 
correlative obligation into several so that each one of the heirs of the 
creditor or the debtor was as of right entitled to apportionment,*^) In this 
view of the law as many actions would become necessary as there are 
claimants, for, persons having distinct causes of action cannot sue 

iointlv.* 11 ) 


(1) lahwar Chunder v. Ram Krishna, 

5 C. 902, F. B.; following Sreenath v. Mohesh, 
Chunder, 1 C. L. R., 453; Ounganaratn 
v. Sreenath, 5 C. 915 ; followed in Lootf- 
ulhuck v. Oopal Chunder, ib., 941 (94o). 
Param v. Achal, 4 A. 289 ; Batabee v. 
Khooshal, 3 N. W. P., H. C. R., 221 ; 
Moolcta. v. Oomabutly, 14 W. R., 31 ; 

Sudaburt v. Lootf Ali, 14 W. R.. 339 ; 
Alum v. Ashad Ali, 16 W. R., 138 ; Kutlu- 
eheri v. Vallotit, 3 M. 234 ; Oobind v. Ram 
Coomar, 24 W. R., 393. 

(2) Prem Chand v. Mokahoda, 14 O. 
201 ; Indromonee v. Suroop, 15 W. R.» 
396 ; Hurishore v. Joogul Kishore, 16 W. 
R., 281 ; Nanoo v. Jhoomuck, 18 W. R.» 
376; Balkrishna v. Moro Krishna, 21 
B. 154; Vilttilinqa v. ViUtilinga, 15 M. 111. 

(3) Kuttuaheri v. Vatlotit, 3 M. 234 ; 
isaesawar v. Brojo Kant, 1 C. W. N., 221 ; 
Dwarkanath v. Tara, 17 C. 160; Jibanti 
v. Ookool, 19 C. 760. 

(4) Pyari v. Kedamath, 26 C. 409; 

Pyari Mohun v. Nobin Chunder, 3 C. 

W. N., 271 ; Sosee v. Oiris Chandra, 1 

O. W. N., 669. 

16) Behary v. Bhut Nath, 3 C. W. N., 


214; XJmrit v. Hyder Ali (1864), W. R., 
63 ; Mohammad v. Mughy, 1 W. R., 253; 
Hidayetollah v. Inderjeet, 2 N. W. P., 
H. C. R., 282; distinguished in Jankee 
v. Mahomed, 1 N. W. P. H. C. R., 16. 

(6) Qanqa v. Saroda, 12 W. R., 30 ; 
Rakhal Chunder v. Mahtab Khan, 25 W. 
R., 221 ; Brijokishore v. Oomasunduree , 
23 W. R., 37 ; Bhykunt v. Shushee Mohun 
22 W. R., 526 ; Haradhan v. Ram Newaz, 
17 W. R-, 414; Sree Misaer v. Crowdy, 
15 W. R.. 243; Nussurut v. Abdool, 11 
W. R., 373 ; Ramjoy v. Nagur Qazee , 
6 W. R., 68. 

(7) Zaminder of Ramnad v. Ratnamany, 
2 M. 234. 

( 8 ) See Ss. 60 & 67 and Comm. 

( 9 ) Kandhiya Lai v. Chander, 7 A. 313 
(324), F. B.; followed in Ahinsa Bibi v. 
Abdul Khader, 25 M. 26 (33). 

(10) Pothier on “Obligations,” Vol. I, 
Pt. II, Ch. IV, Sec. 2, Art. 2. 

(11) Smurthwaite v.. Hannay [1894], A- 
C., 494; distinguishing Booth v. Briscoe, 
2 Q. B. D., 496 ; Oort v. Rowney, 17 Q- 
B. D., 626 ; Ahinsa Bibi v. Abdul Kader, 
25 M. 26 (33). 
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680. The English law on the subject has been thus stated by Tindal, 
C. J. : “ The authorities all agree that whatever be the number of parceners, 
they all constitute one heir. They are connected together, by unity of 
interest and unity of title; and one of them cannot distrain without joining 
the others in the avowry. If they cannot distrain separately, how can they 
separately claim a portion of the rent from a person who has received 
it. in the character of a trustee? It would be a great hardship on him 
to be exposed to three actions instead of one. But it might happen that 
it might have received authority from the other parceners. Inasmuch, 
therefore, as there has been no division of these rents, nor any agreement 
by the defendant to hold one-third of them separately for the plaintiff, he 
has no right separately to sue the defendant.”^ 


B.—Transfer of Immoveable Property. 

38. Where any person, authorized only under cir¬ 
cumstances in their nature variable to 
s Jn ansfe authoriz^ dispose of immoveable property, transfers 
only under certain . such property for consideration, alleging the 
tSter Unces ' existence of such circumstances, they shall, 

as between the transferee on the one part 
and the transferor and other persons (if any) affected by 
the transfer on the other part, be deemed to have existed, 
if the transferee, after using reasonable care to ascertain the 
existence of such circumstances has acted in good faith. 

Illustration. 

A. a Hindu widow, whose husband has left collateral heirs, alleging that the property 
held by her as such is insufficient for her maintenance, agrees, for purposes neither 
religious nor charitable, to sell a field, part of such property to B. B satisfies himself 
by reasonable enquiry that the income of the property is insufficient for A’s maintenance 
and that the sale of the field is necessary and, acting in good faith, buys the field from 
A. As between B on the one part and .4 and the collateral heirs on the other part, a 
necessity for the sale shall be deemed to have existed. 


SYNOPSIS. 


681. 

683. 

68.5. 

686 . 


688 . 


A nal ago us La w. 
Principle. 

Meaning of Words. 
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Protected. 
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691. Evidence of Bes- 


692. 

693. 

69/,. 
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Value of Becitals. 
Enquiry when dis¬ 
pensed with. 

False recitals. 

Good faith. 


, , gestae. 

681, Analogous Law. —The section is substantially a statement of the 
principle deducible from the cases decided with reference to Hindu law,t 1 2) 
but the section pre-supposes an actual transfer and has no application 
where the transaction is still inchoate.< 3 > Similarly a bona fide transferee 


(1) Decharms v. Horwood, 10 Bing., 526 
(529). The same rule prevails in America 
“ If a covenant of general warranty be 
broken by the eviction of heirs of the 
covenantee they must jointly sue the 
covenantor. He is not liable to as many 
suits as there are heirs of his grantee.” 
Freeman on “ Co-tenancy and Partition ” 
(2nd Ed.), §§ 336, 427. 

(2) Hunooman Persaud v. Mt. Bdbooee, 
6 M. I. A., 393 ; Jugmohandas v. Pallonjee, 


22 B. 1 (10) ; Jamsetji N. Tata v. Kashi • 
noth, 26 B. 326 (336). 

(3) Jamsetji N. Tata v. Kashi noth, 
26 B. 326 (336). The rule is subject to 
the same restriction in England; Societe 
Generate de Paris v. Walker, 11 App. Cas., 
20 (28) ; explained per Stirling,. J., hi 
Boots v. Williamson, 38 Ch. D., 485 (493) ; 
Powell v. London and Provincial Bank, 
[1893], 2 Ch. 555. 
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for valuable consideration of trust-property is under the same circumstances 
protected by the Indian Trusts Acts.* 1 ) Another phase of the same question 
is presented by section 41, post. 

into two sections, 
rom 5 to 37) and 
s to both kinds of 

property, moveable and immoveable, but this part is exclusively confined 
to immoveable property. Although Chapter II has not been made applic¬ 
able to Hindus, the section would naturally apply to them inasmuch as it 
enunciates a rule founded on Hindu law. Both the law and the language 
of the section is in harmony with the English cases, which throw round 
innocent purchasers a similar protection.* 2 ) The mistake or ignorance 
of any of the parties to a conveyance of their rights in the estate will not 
turn to the prejudice of a bona fide purchaser for a valuable consideration.* 3 ) 
And where a man. being already married, performed the marriage-ceremony 
with another, and then joined with her as his wife in assigning her property 
to a purchaser—although she was deceived—the assignment to the purchaser 
was supported.* 4 ) The rule enacted in the section has long been recognized 
in India/ 5 ) and is now authoritatively enunciated in view of the frequent 
agitation of this question in connection with the right of a Hindu widow 
to maintenance. The section is clearly applicable and has been applied to 
Hindus* 6 ) and Mahomedans in cases arising both before and since the 
passing of the Act. 

683. Principle. —It is a recognized maxim <4' equity, that where the 
rights are equal, the condition of the party in actual possession shall 
prevail.* 7 ) If, for example, the defendant has a claim to the passive 
protection of a court, and his claim is equal to that which the plaintiff 
sets up, the court will refuse to assist the plaintiff against the defendant. 
Thus where the trustee of a sum of stock for T , in pursuance of an order 
of the court made in a suit instituted by his cestui que trust, T, transferred 
what purported to be T’s trust funds into court, and the funds were there¬ 
after treated as belonging to T's estate, and the legal estate therefore vested 
in the Accountant-General for the purpose of T’s trust, and it afterwards 
appeared that the trustee had provided himself with the means of paying 
T’s fund into court by fraudulently misappropriating funds which he held 
in trust for another cestui que trust, B. The question arose whether B 
had a right to follow the money into court as against T’s estate, but the 
court laid down that B had no such right, since B’s right or equity to 


682. The second chapter of this Act has been divided 
viz., (A) and (B). Section (A) contains 33 sections (fi 
section (B) 16 sections (from 38 to .53). Part (A) applies 


(1) S. 64, Act II of 1882. 

(2) Burgh v. Wolf, Tot., 226; Smith 
v. Rosewell, ib., 224; Abdy v. Loveday, 
Finch. 250; Stanhope v. Earl Varney, 
2 Eden., 81 ; Pilcher v. Rawlins, L. R.. 
H Eq., 63 0. A.. 7 Ch., 259: Mumford 
v. Stohwasser , L. R., 18 Eq., 556 ; Sharpe 
v. Foy, L. R., 4 Ch., 35 ; Butler’s note to 
Co. Litt. 2906, noto 1, S. 13 Storv’s Eq. 
Jur. (2nd Ed.), p. 102, S. 1502, Sud. V. 
* P. (14th Ed.), p. 741. 

(3) Malden v. Menill, 2 Atk., 8. 

(4) Sturge v. Starr., 2 My. & K.. 195. 

(5) Lakshman v. Satyabahmahai , 2 B. 

494; Manguki Debi v. Dinanath. 4 B. 
L. R. (O. C.), 72 ; following Prankoonwar 

v. Devkoonwar, l B. 404 ; Srimali Bhoga- 


bali v. Kanai Lai, 8 B. L. R., 225 ; Qauri 
v. Chandra-nami, 1 A. 262 ; Soudatninee 
v. Jogeshchandra, 2 C. 262 ; Baijan v. 
Brij Bhookun, 21 C. 133 P. C. A frau¬ 
dulent alienation for the purpose of de¬ 
feating her claims will not be supported. 
Per Sir J. Turner. V. C., in Tidd v. Lister, 
10 Hare. 140; followed Per West. J., 
in Lnkshnvin v. Satyabhamnbi, 2 B. 494 
(511). 

( 6 ) Shri Beharilalji v. Bai Rajbai, 23 

B. 342 ; Ram Kunwar v. Ram Dai, 22 
A. 326: Soorja Koer v. Nath Buksh, 11 

C. 102: Ramanadhan v. Ranqirmrnal. 
12 M. 260, F. B. 

(7) “In aequali fiere mehor est con¬ 
ditio possidentis.” 
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follow the money was no greater than T's right to retain it and the 
circumstance of the legal estate being held for T was sufficient to create 
a preference in favour of T as against B.m But m order to confer pro¬ 
tection in such a case, the legal title must be absolutely complete wd 
not merely inchoate.^ " It would be plainly inequitable, says Story 
“ that a party who has, fcqna fide, paid his money upon the faith of a 
good title should be defeated by any creditor of the ongmal grantor who 
has no superior equity, since it would be impossible for him to guaid 
himself against such latent frauds. The policy of the law, therefore 
which favours the security of titles, as conducive to the public good, would 
be subverted if a creditor, having no lien upon the property, should yell 
be permitted’to avail himself of the priority of his debt, or defeat such a 
bona fide purchaser.”<« The same principle will be found running though 
several subsequent sections making provision for the protection of bona 
fide transferees for valuable consideration without notice The section is- 
intended to protect such a purchaser. If he acts in good faith, and after 
making reasonable inquiry, acquires property from a person havmgI only 
limited interest therein, he cannot be subsequently ousted at the inst.mc- 

° f F 'th^refore^the alienee from a Hindu widow makes bona fide 

inquiries of the existence of legal necessity, although he may be in tact 
mistaken, he will be protected by this section. He has not to see to the 

application of the money.< 4 > 

684 The rule enacted in the section does not depend upon any 
peculiarity of Hindu or other laws, but is in substance the reproduction 
of the equitable rule which has long since been settled in England, and 
according to which in the absence of collusion, or fraud, or any action tor 
administration pending,< 5 > the purchaser is not bound to see to the appli¬ 
cation of the purchase-money.< 6 > So where real estate is devised to trustees 
upon trust to sell for payment of debts, generally, the purchaser is not 
bound to see that the money is rightly applied. The same riile app ie » 
where real estate is not devised to be sold for the payment of debts but 
is only charged with such payment.^ But as Lord St, Leonards observed 
—“ people who deal with trustees raising money at a considerable distance 
of time, and without an apparent reason for so doing must be considered 
os under some obligation to inquire and to look fairly at what they are 
about ”( 8 > But the mere absence of statement of the purpose for wmen 
the money obtained by the transfer was required will not make the trans¬ 
feree liable on the ground of the presumed knowledge that the loan "as 
not required for a necessary purpose.< 9 > In England a presumptionjg- 


(1) Thorndike v. Hunt, 3 DeG. & J-* 
663 ; Newman v. Newman , 28 Ch. D., 
674 ; Taylor v. Blakelock, 32 Ch. D., 5C0 ; 
London and County Bank v. Goddard , 
[1897], 1 CH)., G42. 

(2) Societe Generate de Parts v. Walker, 
11 App. Cas., 20 (28); explained per 
Stirling, J. in Boots v. Williamson, 38 
Ch. D., 485 (493) ; Powell v. London and 
Provincial Bank [1893], 2 Ch., 555. 

(3) Eq. Jur. (2nd Ed.), p. 246 § 381. 

(4) Hunooman Persaud v. Mt. Babooee, 
6 M. I. A., 393 ; Udai Chunder v. Ashu- 
tosh, 21 C. 190. For English law which 
is similar see Elliott v. Merryman, Barn. 
Ch., 78. 


(5) Lewin on Trusts, 506. 

(6) Elliot v. Merryman, Barn., Ch. <8. 

(7) Ibid; cf. now Conveyancing and 

Law of Property Act, 1881 (44 & 45 Viet., 
C. 41), S. 36Settled Land Act. 188<r 
(45 & 46 Viet,, C. 38), S. 40; Cookes v. 
Cookes, 34 Ch. D., 498 ; Pyne v. Phillips 
[1895], W. N. 8. S. 36 of the Conv. Act. 
1881, has been repealed by the Trustee 
Act, 1893 (56 & 57 Viet., C. 53). but it 

has virtually re-enacted the same law. 

(8) Stronghill v. Anstey, 13 Ch. D.,^14 . 

(9) Corser v. Cartwright, L. K., ‘ * 

L., 731 ; West of England District Bank 

v. Miirch, 23 Ch. D., 138. 
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made after lapse of twenty years that the debt has been paid oft’, (1 > and 
it is therefore the duty of the transferee to enquire not only about the 
existence and necessity of the debt but also of the time of its creation.< 2) 

685. Meaning of Words.—“ Authorized only under circumstances 
variable ” includes such circumstances as constitute legal necessity, and 
which vary according to the status of the person and the other surrounding 
circumstances. The karta of a Mitakshara family, a trustee, executor, a 
mortgagee or other person having a limited power of sale might till the 
character of a person “ authorized to dispose of property under circum¬ 
stances in their nature variable.”^ “ Alleging the existence of such 
circumstances." The transferor must have alleged the justifying circum¬ 
stances into which the transferee must have made inquiry. After using 
reasonable care .... has acted in good faith: A thing shall be 

deemed to be done in good faith where it is in fact done honestly, whether 
it is done negligentlv or not. ”< 4) The question, what is a “ reasonable 
care ” which the transferee is enjoined to use in prosecuting his inquiry 
is a question of fact dependent upon many circumstances. But it is 
certain that in a given situation the transferee must at least have used such 
precaution and diligence, as may be expected from a prudent man of the 

average intelligence. 

686 What Transfers protected.—The subject of persons who are 
authorized to transfer property only under limited circumstances has been 
so fully discussed before, that it is only necessary here to invite reference 
to that discussion (§§ 32&-354j. A Hindu widow a Hindu son or a 
manager, a trustee, executor or any limited owner all are equally subject 
to thl rule stated in the section. Transfers of all kinds whether by way 
of sale, mortgage or lease fall equally within its scope.® But the section 
being applicable to completed transfers does not extend to inchoate trans¬ 
actions, and which would, therefore, have to be distinguished from them. 
It has been held that a title by transfer is to be deemed inchoate only 
until all necessary conditions have been fulfilled to give the transferee as 
between himself and the trasferor, a present, absolute, and unconditional 

as an«: rt r *«-■ran £ 

ass. a srsatfs ursa. : 

transfer unless it has complied noth all the solemnities of law won d 
be incomplete for the purposes of the section although it may have so fai 
advanced as to entitle the parties to obtain specific performance. For 

e sei a rp P roperty agrees to sell it to B who enters into the contract bom juU 

(fi) Roots v. Williamson, 38 Cli. D., 
485 (493) ; explaining Societe, General de 
Paris v. Walker , 11 App. Cas., 20 (28). 

(7) Nanney v. Morgan, 37 Ch. D., 346 

(353). 

(8) Hibblewhite v. Memoriae, 6 M. & 
W., 200 ; Tayler v. G. I. P Ry. Co., 28 
Jj. J., Ch. 285 ; Swan v. North British 
Australasian Co., 7 H. & N., 603 ; Societe 
General de Paris v. Walker, 11 App. Cas., 
20 (29). 


(1) Per Jessel, M. R., in Tn re Tanqueray 
v. Willaume, 20 Ch. D.. 480; Sutton v. 
Sutton, 22 Ch. D., 511 ; Fearnside v. Fliut, 
ib., 579. 

(2) Per Jessel, M. R., in In re Tanque¬ 
ray v. Willaume, 20 Ch. D-, 480. 

(3) Steph , Comm., p. 55. 

(4) S. 3 (20), General Clauses Act 

(X of 1897). 

( 6 ) Jugmohandas v. Pallonjee, 22 B. 
1 ( 10 ). 
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and for valuable consideration which he pays to A, and the latter executes 
a conveyance, but which, however, remains to be registered. In the 
meantime. B ascertained that .4 has no power to sell, what is he then 
to do? It would appear that under such circumstances although he may 
compel .1 to register his conveyance, he has to thank his own folly if he is 
worsted in the competition for priority, for the section will not help 
him.* 1 * 

687. Again, the section will not apply, if the transferor does not 
allege the existence of justifying circumstances, but the parties act in 
ignorance. The transferee is only protected when he has been imposed 
upon by misleading averments, the falsity of which could not be ascer¬ 
tained from reasonable enquiries, any, which his inquiry tended to establish. 
Once, however, he has inquired and has ascertained that the allegations 
of the transferor as to the necessity of the proposed transfer are sub¬ 
stantially true, he obtains the protection of the section, and any defect 
in the transferor's powers or title does not vitiate the transfer, and neither 
the transferor, nor his representatives or assigns can thereafter question 
it on those grounds,—not that they cannot question it on any other 
grounds. 

Again the rule pre-supposes at least some right to transfer in the 
transferor. It has then no application to a mere benamidar , whose case 
is, however, provided for by a similar rule enacted in section 41. 


688. Burden of Proof. —No transferee of immoveable property can 
safely take a transfer of such property without enquiring into the title of 
the person who is his proposed transferor. If the latter’s title is absolute, 
then the question of enquiry becomes immaterial. But if it was dependent 
upon variable circumstances, then the transferee must justify his transfer, 
and since the duty of making an inquiry is primarily cast by the law 
upon the transferee, it is for the latter to allege and prove the circum¬ 
stances justifying his alienation.* 2 > But while this is ordinarily so, the 

question is not one capable of a general and indexible answer, since 
the presumption proper to be made will vary with circumstances and must 
be regulated by and be dependent on them.* 3 ) For instance, where the 
transferor is a Christian or a Mahomedan who are under their personal 
law fully entitled to sell their property there is nothing for the transferee 
to inquire as to his authority. Then again if such vendor is temporarily 
disqualified from selling his property as if his estate is subject to manage¬ 
ment of the Court of Wards what is the transferee to inquire unless there 
is something to put them upon inquiry* 4 ) such as there would be if his 
transferor were a Hindu, and the more so. if she were a Hindu female, 
Thus, where the mortgagee himself, with whom the transaction took 


place, is setting up a charge in his favour made by one whose title to 
alienate he necessarily knew to be limited and qualified, he may be 
reasonably expected to allege and prove facts presumably better known to 
him than to the infant heir, namely, those facts which embody the repre- 


(1) Sociele General de Paris v. Walker, 
11 App. Cas., 20 (28) ; following Shrop¬ 
shire Union Co. v. Reg., L. R., 7 H. L. 509. 

(2) Jannukv. Baku Raghunandan, (1861), 

1 S. D. A., 213 ; Raman Chetti v. Po son 

(1909) 5 L. B. R. 125. Maharaj Singh 
v. Balwant Singh , 28 A. 508 (629)., Bhagwat 
Dayal v. Debi Dayal, 35 C. 420 (428) 


P. C.; Balappa v. Chanbasappa, 17 Bom. 
L. R., 1134; 33 I. C. 444. 

(3) Hanooman Persaud v. Ml. Babooee, 
6 M. I. A., 393 ; Maharaj Singh v. Balwant 
Singh, 28 A. 508 (528). 

(4) Shahabuddin v. Wahid Bux, 14 
s. L. R., 12 ; 56 I. C., 492. 
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sentations made to him of the alleged needs of the estate and the motives 
influencing his immediate loan.'TD On the other hand, the case may be 
different where the transaction has become old or the property has passed 
out of the hands of the transferee. The courts moreover recognize the 
distinction between alienations by conveyance, and those made under 
process of execution: ** The court set aside the sales by conveyance because 
no justifying necessity for them had been established, and it did this, 
although the considerations for the sales were in some instances money 
raised in order to satisfy either judgment or bond debts. On the othei hand 
it dismissed the suit so far as it sought to recover property which had been 
sold under decrees of court on the ground that the son \\«s undei an 
obligation to pay the debts of the father, if not contracted for .mmotal 
purposes and that he had failed in tins case to prove as aga.nst the 
purchasers under the decree that they were so contracted.! 

689 So the nature of the debt and the extent of the power possessed 

bv the transferor would in a great measure determine 
What facts de- tbe ()UUfi Where, for example, joint ancestral property 
teimine onus. j viS pas ^ed out of a joint family, either under a 

conveyance executed bv a father in consideration of an antecedent debt, or 

in order to rake money to pay off an antecedent debt, or under a sale in 

execution of a decree for the father’s debt, ins sons, by reason of then duty 

to pay their father's debts, cannot recover that property unless they show 

that the debts were contracted for immoral purposes and that the pumluiseis 

had notice that they were so contracted. And purchasers at an execution- 

sale hem® strangers to the suit, if they have not notice that the debts 

were so contracted are not bound to make inquiry beyond what appears 
were so coniraciea (J) So in a later case the same tribunal 

laid down 06 “ It appears therefore from the decisions that in a case like 

the present where sons claim against a purchaser of an ancestral estate 
me present-, father upon a debt contracted by him, it 

under an execution debt was contracted for an 

is necessary for the ^^ecessary for the creditors to show that 

immoral purpose, and t is not“ec ^ ^ m0ney was borrowed in 

there was a V r0 ? e \ J' en th e mortgagee’s suit for foreclosure against 
a case of necessity. < > Ev n 1 thcir non-liability to the debt, and 

the father, it lies u PO n the ^ns to p hfld been incurred for illegal 

which may be that the father had been a man of 

and immoral purpose th J*. ; n sufficient/ 5 ) But these cases were 

immoral and ® xtr "y ] a ?' 1 !? -j "on/hc ground that they professedly followed 
distinguished in Allahabad on me g ncestra i property had already 

the in execution of decrees against 

?h“.to ‘According to 'the^w taken S 

tt H h“ td °mad°e n such roS^kmqniries as would satisfy a prud_ent 

- . «« ft 1 


(1) Hunooman Persnud v. Mt. Babooee 

0 M. I. A., 393. _ , 

(2) Suruj Bunsi Koer v. Sheo Prasad, 

5 C. 148 (169, 170), P. C. _ 

(3) Suraj Bunsi Koer v. Sheo Berstorrf, 

5 C. 148 (171), P. C.; distinguishing Mud- 
dun Thakoor v. Kunloo Lai, 14 13. L., 
R., 187, P. C. __ 

(4) Bhagbut Pershad v. Ghrja Koer, 
15 C. 717, P. C.; Maharaj Singh v. Balwanl 
Singh, 28 A. 508 (538), 539, where the 


authorities are all reviewed. 

(5) Chintanuinrav v. Kashi Nath, 14 
13. 32; following Jagabhai v. Yijbhtik- 
handas, 11 13. 41 ; dissenting from Jamna 
v. Nainsvkh , 9 A. 493. 

(6) Suraj Bansi v. Sheo Prasad , 5 C. 

148 P. C: Nanomi v. Marian Mohan. 
13 C. 21, P. C.; Bhagwat Pershad v. Oirja 
Koer, 15 C. 717, P. C. 

(7) Maharji Singh v. Bahran f Singh, 
28 A. 508 (539. 540). 
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lender that the money was required to pay off an antecedent debt or for 
the legal necessities of the family.* 1 ) And the mere fact that the debt was 
antecedent is no answer to the plea of immorality, for if the original debt 
was immoral, the fact that it had been paid off by borrowing from another 
would not relieve the latter from making some inquiry as to the purpose 
of the loan.* 2 3 ) And where the sons have to establish the immorality of the 
debt, it is not necessary that they must further show that the creditor 
knew of it.* 3) 

690. Extent and Limits of Inquiry. —Before any presumption could 
arise under this section, it is initially incumbent upon the transferee seeking 
to enforce his transfer to shew that after using reasonable care to ascertain 
the existence of the circumstances alleged as motive for the transfer he 
has acted in good faith. Now such an inquiry to be of any value must 
naturally be made from persons who are cognizant of the circumstances of 
the transferor’s family, and who, on the one hand, are free from prejudice 
or bias, and are, on the other hand, not interested in upholding the pro¬ 
posed transfer. Persons who expect pecuniary or other gain by the transfer 
or who from motives of malice or enmity are incompetent to give an 
unbiased version of the circumstances are not such as the transferee may 
resort to for information. And for obvious reasons it would be futile to 
rely upon the transferor’s uncorroborated assurances however strongly 
made and howsoever strenuously supported by circumstantial details. 
But while the transferee is presumed to bestow reasonable care in making 
his inquiries he is not expected to pry into inquisitorial details unconnected 
with his transfer, for his inquiry must be confined to the ascertainment 
of only the circumstances attendant upon the transfer, and he is therefore 
not bound to see to the destination of the money nor can he take upon 
himself the officious duty of paying off an anterior debt for which the 
transferor is in no way responsible. Tn the words of the Privy Council, 
the lender is bound to enquire into the necessities for the loan, and to 
satisfy himself as well as he can, with reference to the parties with whom 
he is dealing that the manager is acting in the particular instance for the 
benefit of the estate. “ But they (their Lordships) think that if he does so 
inquire, and acts honestly, the real existence of an alleged sufficient and 
reasonably-credited necessity is not a condition precedent to the validity 
of his charge, and they do not think that under such circumstances, he 
is bound to see to the application of the mone3 r .”* 4 ) Nor, indeed, is 
it necessary that the lender should ascertain that, every pice of the money 
advanced by him is required for a legal necessity.* 5 ) And it has been 
laid down in the same case that “ where, in the particular instance, the 
charge is one that a prudent owner would make, in order to benefit the 
estate, the bona fide lender is not affected by the precedent mismanage¬ 
ment of the estate. The actual pressure on the estate, the danger to be 
averted, or the benefit to be conferred upon it in the particular instance, 
is the thing to be regarded. But, of course, if that danger arises or has 
arisen from any misconduct to which the lender is or has been a party, 
he cannot take advantage of his own wrong, to support a charge in his own 


(1) Maharaj Singh v. Balwant Singh, 

28 A. 508 (541). 

(2) Saravana v. Muthiyammal, 6 M. 
H. C. R., 371 ; Maharaj Singh v. Balwant 
Singh, 28 A. 608 (542, 643). 

(3) Maharaj Singh v. Balwant Singh, 


28 A. 508 (544, 545). 

(4) Hunooman Persaud v. Mt. Babooee, 
6 M. I. A. 393 (424) ; followed on this 
point in Maharaj Singh v. Balwant Singh, 
28 A. 508 (528, 529). 

(5) Ghansham v. Badiya Lai, 24 A. 547. 
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favour against tho heir, grounded on a necessity which his wrong lias 
helped to cause.’ ^ It may be added that in determining the question 
regard must be had to the fact that reasonable care must be with refer¬ 
ence to average circumstances under normal conditions.< 1 2 > 


691, The statements of trustee made at the time of the transfer are 

„ , . , statements which presumably influence the transferee’s 

Evidence ox Ees r - - - - * • - 


.gestae. 


1 V 

action, and but for which he may not have acted. Thus 
in the Heading case on the subject,( 3 4 * * * > where an alienation 
made by the manager was questioned on the ground of impropriety, Knight 
Bruce, L. J., in delivering the judgment of the Privy Council, said: “ It 
is to be observed that the representations by the manager accompanying 
the loan as part of the res gestee and as the contemporaneous declarations 
of an agent, though not actually selected by the principal, have been held 
to be evidence against the heir; and as their Lordships are informed that 
such prim a facie proof has been generally required in the Supreme Court 
of Calcutta between the lender and the heir; where the lender is enforcing 
his security against the heir, they think it reasonable and right that it 
should be required. It is obvious, however, that it might be unreasonable 
to require such proof from one not an original party, after a lapse of time, 
and enjoyment and apparent acquiescence, consequently, if, as in the case 
here as to part of the charge, it be created by substitution of a new security 
for an older one, where the consideration for the older one was an old 
precedent debt of an ancestor not previously questioned, a presumption of 
the kind contended for by the appellant would be reasonable. <«> And in 
another case in which a minor’s property had been mortgaged the rule 
was thus re-stated by the Madras High Court.W That where antecedent 

debts are shown to have existed, it is not incumbent on a mortgagee to 
prove by positive evidence that they were undischarged at the date ° • e 
mortgage securing the advances, unless circumstances should appear which 
raise 8 the probability of their having been satisfied He is not debarred 
the benefit of the ordinary rule throwing the onus of proof on the^ person 
affirming that fact of payment. Following these ru es, I think that between 
bona fide sale or mortgage for an advance made to pay off a pre-existing 
mortgage-claim or an unsecured debt of an ancestor, and one not made 
for that purpose, there is this distinction to be observed, that the burthen 
of establishing by direct proof that such prior claim or debt was incurred 
for a proper family purpose is not cast upon the vendee or mortgagee 
He is only required to show this presumptively. Buti to do so. it is 

incumbent on him to prove more than the court below decided to m 
necessary. He must give proof not only of the consideration for the sale 
or mortgage having been bona fide advanced in discharge of an antecedent 
debt, but also of an inquiry productive of results which warranted his 
reasonably believing that such debt was a family obligation and tho sn1 ®' 
or mortgage, a prudent arrangement for its discharge. « In another 


(1) Hunooman Persaud v. Mt. Babooee, 
6 M. I. A., pp. 423, 424. 

(2) Smith v. London <fj S. W. By- C°-< 
L. R., 5 C. P., 98 (103). 

(3) Hanooman Persaud v. Mt. Babooee,. 
« M. I. A., 393. 

(4) Hanoomon Persaud v. Mt. Babooee, 

6 M. I. A., 393 (419, 420). “A ease in 

the time of Sir Edward Hyde East, re¬ 

ported in his decisions in the second vol¬ 


ume of Morley's ‘ Digest ’ seems tho 
foundation of this practice. (See also 
the ease of Brown v. Bam Kunaee Dutt, 
11 S. D. A. 791.)”— Ib., p. 420. 

(5) Saravana v. Muttayi, 6 M. H. CR., 
371 (381). 

(6) Cavaly Venkatanarrianapah v. The 
Collector, 11 M. I. A. 619 (635); see also 
Syud Tasonwar v. Koonj Beharee, 3 N. 
W. P. H. C. R., 8. 
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case their Lordships of the Privy Council treated a transaction “ which 
could only be valid in the event of appropriating the payments so as to make 
this balance a charge upon the estate ” as evidence that such an appro¬ 
priation was made/ 1 ) Where the sale made by orders of the Civil Court 
was sought to be impeached on the ground of fraud, illegality and want 
of consideration, it was held that onus of establishing the ground impeach¬ 
ing the sale was clearly upon the party who sought to set it aside/ 2 3 ) 


692. In an Allahabad case decided since the passing of the Act, 
of t>V itale Mahnrnd, J., declined to treat recital in the deed of the 

objects of sale by itself as evidence of the necessity of the 
alienation. For holding this view reliance was placed on a Privy Council 
decision.< 5 > but their Lordships did not lay down any such rule, although 
it is true that they did not consider the evidence afforded by the recital as 
conclusive or even sufficient to shift the burden of proof on the other party/ 4 ) 
The case too was decided without reference to the section which, whatever 


may have been the antecedent law, clearly recognizes the evidentiary value 
of such recitals. 


But while under the law as now constituted, the allegation made at 
the time of the transfer and as a motive therefore is evidence against the 
persons affected by the transfer, but it is in itself and apart from other 
evidences stated to be insufficient to create any presumption in favour of 
its truth.< 5 > Such other evidence must relate to the existence of legal 
necessity or at least of an inquiry into it by the transferee or it may be 
affected by a mere lapse of time during which a title has remained un¬ 
challenged/ 6 ) Inquiry would be supererogatory where the transfer is 
supported by necessity. It becomes necessary only when necessity is 
neither apparent nor proved, in which case law protects a transferee who 
has taken after reasonable inquiry and in good faith. The quantum of 
evidence necessary to establish these elements must differ according to the 
circumstances of each case. But it may be safely asserted that the degree 
of precision in evidence would vary with time. For while on the one hand, 
greater particulars would have to be proved in support of a transfer com¬ 
paratively recent, the same details cannot be expected after a lapse of time, 
and the court may even presume in favour of the validity of a transfer if 
it has not been challenged but acquiesced in by those whose interest it was 
to attack it. The true value of recitals has thus been stated by the Lord 
Chancellor delivering a judgment of the Privy Council: “ In general terms 
the facts recited would establish the necessity alleged, but it is well 
established, that such recitals cannot by themselves be relied upon for the 
purpose of proving the assertions of facts which they contain. Indeed, it 
is obvious that if such proof were permitted the rights of reversioners could 
always be defeated by the insertion of carefully prepared recitals. Under 


(1) Sikher Chund v. Dul Putty, 5 C. 
363 (388). 

(2) In Subbammnl v. Avudaiyammal, 
30 M. 3 (4, 5) the recitals were held to 
prove the necessity, there being no grounds 
for treating them as otherwise than bona 
fide. 

(3) Makundi v. Sarabuksh (1884), G A. 
417 (421). 

(4) Rajlakhi v. Ookul Chandra, 3 B. L. 

R., 57 P. C. ; explained in Ki-thori v. 

Jagat, 44 C. 186 P. C. 


(5) Lata Brij Lai v. Mt. Inda Kunwar, 
36 A. 187 (193) P. C.; Rajlakhi v. Ookul 
Chundra, 3 B. L. R.. 57 (60), P. C.; Khub 
Lai v. Ajodhya, 43 C. 574. In Subbammal 
v. Avudaiyammal, 30 M. 3 (4, 5), the mere 
recitals were held to prove the necessity 
there being no ground for treating them 
as otherwise than bona fide. But in face 
of the judgments of the Privy Council 
this view is untenable. 

(6) Banga Chandra v. Jagat Kt shore, 
44 C. 186., P. C. 
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ordinary circumstances and apart from statute, recitals in deeds can only 
be evidence as between the parties to the conveyance and those who claim 
under them. But in such a case as the present* 1 2 ) their Lordships do not 
think that these conveyances can be disregarded, nor on the other hand, 
can any fixed and inflexible rule be laid down as to the proper weight which 
they are entitled to receive. If the deeds were challenged at the time or 
near the date of their execution, so that independent evidence would be 
available, the recitals would deserve but slight consideration, and certainly 
should not be accepted as proof of the facts. But, as time goes by, and 
all the original, parties to the transaction and all those who could have 
given evidence on the relevant points have grown old or passed away, a 
recital consistent with the probability and circumstances of the case, 
assumes greater importance, and cannot lightly be set aside; for it should 
be remembered that the actual proof of the necessity which justified the 
deed is not essential to establish its validity. It is only necessary that a 
representation should have been made to the purchaser that such necessity 
existed, and that he should have acted honestly and made proper enquiry 
to satisfy himself of its truth. The recital is clear evidence of representa¬ 
tion, and, if the circumstances are such as to justify a reasonable belief 
that an enquiry would have confirmed its truth, then when proof of actual 
enquiry has become impossible, the recital coupled with such circumstances 
would be sufficient evidence to support the deed. To hold otherwise would 
result in deciding that a title becomes weaker as it grows older, so that a 
transaction,—perfectly honest and legitimate when it took place—would 
ultimately be incapable of justification merely owing to the passage of 
time. ’** 2 ) 


693. Inquiry would be quite unnecessary where the sole person having 

title or interest to challenge the validity of the transfer has 
Inquiry when dis- ma( j c representations, or induced a beKef by his conduct in 
pensed with. the p Urc h aser that the transaction was unobjectionable.* 3 ) 

When a married woman executes a mortgage, there is no obligation on the 
mortgage to inquire whether a settlement was made on hei mainage. 


694. If a person has power to give an absolute title m two capacities 

and while proposing to pass an absolute title, he describes 
False recitals. himself as selling in one capacity in which he could not 

have disposed of the property at all. the transferee is not precluded from 
shewing the transferor’s recitals false and defending his title by pi oof of his 
vendor's power otherwise to pass a good title. For instance, under the 
Malabar law the Karnawan is authorised to dispose of the tarwad decree- 
debt absolutely and without condition. Tf. therefore, ho misdescribed such 
debt as his self-acquisition, the transferee was not precluded from shewing 
that he had a good title despite the false recitals of Ins transferor. ( > 


(1) It was a case of a reversioner 
questioning in 1905 the necessity of con¬ 
veyances made by the widow between 
1848 and 1865. Banga Chandra v. Jagat 
Kishore, 44 C., 186, P. C. 

(2) Banda Lai v. Jagat Kishore, 44 
0. 186, P. C. 

(3) Sarat Chunder v. Gopal Chunder, 


20 C. 296 (308) P. C. 

(4) Lloyd's Banking Co. v. Jones, 29 Ch. 
D., 221. 

(5) Suhramania v. Krishna, 39 M. 
L. J„ 590 ; 60 I. C., 77 ; cf. Bijraj Nopani 
v. Pura Stitulary, 42 C. 56 P. C.; reversing 
O. A. Pura Sundary v. Bijraj Nopani, 
37 C. 362. 
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695. Assuming then that the transferee succeeds in shewing that he 

had made reasonable inquiries, the next thing he has to 
Good lai n. shew is that he acted in good faith. Now a man who takes 

reasonable care to ascertain the existence of necessity generally acts in good 
faith, but it is not always necessarily so, for a man may ascertain the true 

facts and may still act mala fide from some ulterior motive for his own 

advantage. It is therefore, enacted, that the transaction should have been 
accomplished in good faith, that is honestly, although per se it may have been 
done negligently.< x > But a transaction which is entered into in “ good faith," 
may be impeached on the ground before discussed. It is therefore provided 
that reasonable care and good faith should both be proved, and a loan 
dictated by good faith but made without reasonable care would not be 
supported by the section. But where the creditor has acted honestly and 
with due caution it. is immaterial th^t he was himself deceived.( 2 > 

39. Where a third person has a right to receive main¬ 

tenance, or a provision for advancement or 

twrd anSl person^ marriage, from the profits of immoveable 
entiued to main- property, and such property is transferred 
ten&nce. w ith the intention of defeating such right, 

the right may be enforced against the transferee, if he has 
notice of such intention or if the transfer is gratuitous; but 
not against a transferee for consideration and without 
notice of the right, nor against such property in his hands. 

Illustration. 

A, a Hindu, transfers Sultanpur to his sister-in-law B , in lieu of her claim against 
him for maintenance in virtue of his having become entitled to her deceased husband’s 
property and agrees with her that, if she is dispossessed of Sultanpur .4 will transfer to 
her an equal area out of such of several other specified villages in his possession as she 
may elect. A sells the specified villages to C, who buys in good faith, without notice of 
the agreement. B is dispossessed of Sultanpur. She has no claim on the villages 
transferred to C. 

SYNOPSIS. 


696. Analogous Law. 

G97. Principle. 

608. Meaning of Words. 

609. What Bights pro- 
700. Hindu Widow's 

maintenance. 

702. Hindu Wife. 

70S. Daughter. 

70/f. Concubine. 

705. Son's Widow. 

706. Mother. 


Paragraphs. 

707. Son. 

708. Illegitimate Chil¬ 
dren. 

709. Mohamedan Law. 

710. Importable Estate. 

711. Provisions for Ad¬ 
vancements. 

712. Maintenance 
whether a charge. 

7 Ilf. Against whom en¬ 
forceable. 


715. Claim is not <* 
Charge. 

717. Evidence of Inten¬ 
tion to defeat 
maintenance. 

718. Mere notice is in¬ 
sufficient. 

719. Decree or charge 
for maintenance. 

721. Creditor and Deb¬ 
tor. 


696. Analogous Law. —This section and sections 40, 41, and 43 are 
based upon the law of estoppel by which the transferees with notice are 
prevented from throwing off the burden on the property, of which they 
were presumed to be cognizant when they obtained it. In the case of 
gratuitous transfers the fraudulent intention of the transferor is presumed 
to be conveyed to the transferee. And it is inequitable that the gratuitous 
transferee should consummate the fraud intended on the p erson entitled to 

(1) So “ good faith ” is defined—S. 6 M. I. A., 393. To the same effect S* 

3 (20) General Clauses Act (X of 1897). 100 Law of Property Act, 1922. (12 & !•> 

(2) Hunooman Pereaud v. Mt. Babooee, Geo. 5. C. 16). 
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maintenance. The language of this section has been animadverted upon in 
a Bombay case* 1 2 3 4 ) in which it is stated that the two parts of the section are 
not in harmony and that “ it is quite impossible to say whether the legisla¬ 
ture really meant a purchaser for value’s right to be postponed to a main¬ 
tenance-holder's right, if at the time of the purchase he had notice of her 
claim to maintenance, or if in addition to that the dominant intention of 
the transferor, had been to defeat the maintenance-holder s right and the- 
vendee had been aware of that intention also.” But it is obvious that the 
latter case is all that the rule was intended to meet; and as to this it was- 
said: “ Now, the latter case could hardly occur in practice, unless indeed 
the vendors had announced their intention, and it could be proved that the 
vendees had heard them doing so, else the Court would be left to infet 
from the surrounding circumstances only, and inferences of that kind would 
always fall far short of being irresistible, although possibly in exceptional 
cases Courts might deem them cogent enough to warrant discovering the 
intention as the true underlying fact.”C) As to this it is sufficient to state 
that in view of the definition of “ notice ” given elsewhere^ there are other 
possibilities than a direct communication of one s fraudulent intention, and 
that as to the difficulties of proof they must attend all cases in which 


constructive notice plays a part. 

697, Principle.— The maintenance of a Hindu widow is not a charge 
upon the estate of her deceased husband until it is fixed and charged upon 
the estate by a decree or by agreement; and the widow s right is liable to 
be defeated by a transfer of the husband’s property to a bona fide purchaser 
for value even with knowledge of the widow’s claim for maintenance unless 
the transfer has, further, been made with the intention of defeating the 
widow’s claim. The words “ with the intention of defeating such right 
in the section naturally govern all that follow those words. Given a right 
to receive maintenance from the profits of immoveable property and given 
a transfer made with the object of defeating that right the only transferee 
who can defeat the right is a transferee for value and without notice of 
the right. But where the transfer has not been made with such object, 
the right cannot be enforced against the transferee although he had notice 
of the right. The reason for such a rule is not far to seek. A Hindu 
widow’s right to receive maintenance has been held to be a right of an 
indefinite character, which, unless made a charge upon property by agree¬ 
ment or by a decree of Court., is only enforceable like any other liability in 

respect of which no charge exists. 

698. Meaning of Words.-” Provision for advancement etc Provi- 
sion for advancement is here nsed in the English sense An advancement 
is a provision made by a parent for a child during the parent s life, by 
gift of property, to which the child would he entitled as heir after his 
parent's iFeath. Provision for marriage apparently refers to the 
expens of unmarried Hindu female members of the family which is 
to the expense of unmarried Hindu female members of the family which s 
a charg? on the inheritance.® " From the profits of unmoveable 
property ’' does not merely mean that the person so entitled has only a 


(1) Per Beaman J. in Yamna Bai v. 
Nanabhai, 12 Bom. L.R., 1075 (1077, 1078). 

(2) P,r Beaman J. in Yamna Bar v. 
Nanabai, 12 Bom. L. R., 1078. 

(3) S. 3. ante. 

(4) Ram Kunwar v. Ram Dai, 22 A. 
326 ; following Lakshman v. Satyabhama- 


bai, 2 B. 494 ; Snamalal v. Banna, 4 A. 
296 (299), F. B. 

(5) Vyav. May., Ch. IV, s. iv. 38-40 ; 
Mit. Ch. I. s. vii, 3!6 ; Str. H. L. 166, 
170, cited in Latehman v. Sarasvatibai , 
12 H. B. C. R., 69 (77); Ruslom Singk 
v. Molt Singh, 18 A. 474. 
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personal right against the person in possession of such property. It means 
that his right is a charge upon such property. “ With the intention of 
defeat nig such right." Compare section 53 in which a similar language 
is used; it means that the primary object of the transfer was to deprive 
the maintenance-holder of her right. In other words the transfer was 
fraudulently made to defeat it.* 1 ) “ If he has notice means whether 

actual or constructive notice, as laid down in the last paragraph of 
section 3.< 2 > “ Purchaser ” means purchaser of an absolute title and nothing 

less. It cannot mean “ a person who purchases a mortgage as a mortgage, 
because that would be merely equivalent to an assignment of a mortgage; 
it would be the case of a person taking a mortgage with a clear and distinct 
understanding that it was nothing more than a mortgage. It therefore 
must mean some person who purchases that which, <le facto, is a mortgage, 
upon a representation made to him, and in the full belief that it is not a mort¬ 
gage but an absolute sale.”< 3 > And a purchaser is not a bona fide purchaser, 
if his attention being called to the infirmity of his title he makes the 
purchase. Tt is not necessary to impute any dishonesty whatever in the 
transaction, or any moral obliquity in his dealings in the matter. It is 
sufficient if, from the circumstances of the case, the intending purchaser 
should have been put upon an inquiry, which he may or may not make.< 4 > 
Property in his hands implies that if the property passes to a bona fide 
purchaser, it would no longer be liable.< 5 > 

“ With the intention ” implies that if, in fact, the transfer defeats 
such right, but nevertheless it was not made with that intention, this 
section would be inoperative. The word “ intentionally ” is an exact 
equivalent of the word “ wilfully ” of tin* English law.< 6 > “ The right may 

be enforced against the transferee " : i.e., only against the property in the 
hands of the transferee, but not against him personally. 


699. What Fights protected.—The rule protects 
fly: (a) a right of maintenance; (/>) a provisioi 


three definite rights, 

namely: (a) a right of maintenance; (b) a provision for marriage; and 
(c) a provision for advancement. The nature of these rights differs accord¬ 
ing to the personal law of the persons claiming them. Thus, while the 
Hindu widow has a peculiar place in Hindu jurisprudence, her position 
bears no analogy to English or Maliomedan law. 


700, As regards the nature and extent of the right of a Hindu widow 

to maintenance, both the Mitakshara and the Dayabhaga 
(1) Hindu widow’s Schools agree that a moral obligation exists on the part 
maintenance. of a father-in-law to maintain his dependent daughter-in- 

law, and that the obligation ripens into a legal one as 
against the heir who has inherited his ancestral propertv.^ 7 ) The ripening 
of the moral obligation into a legal obligation on devolution by inheritance 
-due to the operation of princples peculiar to the doctrines of Hindu law 
" hich regards a member into whose hands property comes by virtue of his 
status as a member of the family, as quasi-trustee for the family, and for 
he. spiritual benefit of the deceased owner. Hut property acquired by a 
valid testamentary disposition is not governed by the rules of the Hindu 
law of inheritance, and when the power of making such disposition is 


(1) Digamtjari v. Dhanlcumari, 4 C. L. 
J. 47G (479, 482). 

(2) Ante. 

(3) Radhanath v. Qisbone, & Co., 15 
W. R. 24 (27), P. C. 

(4) lb. 


(5) Dharom Chand v. Janlci, 5 A. 398. 
(G) Sarat Chunder v. Oopal Chunder, 
20 C. 296 (341). P. C.; following Freeman 
v. Cooks, 2 Exch. 654. 

(7) Siddessury v. Jannrdhan, 29 C. 557. 
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unrestricted, it is difficult to conceive any consistent grounds on which the 
devisee could be held bound by an obligation from which the testator had 
power to relieve him, and by bequest had actually relieved him.* 1 ) And it 
is settled that where there is a widow having a right to be maintained out 
of ancestral property, a holder of such property cannot alienate it, so as 
to defeat her right.* 2 * And while a Hindu is at liberty to dispose of by 
will his self-acquired property he cannot alienate it so as to override his 
widow’s claim to maintenance.* 3 > 


701, But where the property alienated is ancestral the case is quite 
different, for in such a case the widow has a right which she may, subject 
to the rules to be presently discussed, enforce against the property in the 
hands of transferees. * 4 5 6 7 > The right to maintenance, does not rest upon 
contract. It is a liability created by the Hindu law and arises out of the 
jural relation of the Hindu family.< 5) But of course, the right may also 
emanate from a contract where the holder of an impartible Raj declared, 
I have agreed to give you through the Collector every month Rs. 300 
on account of the maintenance of yourself, your younger brothers, three 
in all, and the rest of your family ”—in which case the covenant will 
be enforced and held to embrace not only the three brothers but also their 
issue.* 6 > A right of maintenance once created cannot be withdrawn except 
for misconduct or any other sufficient reason. A gift of stridhan is not 
equivalent to a provision for maintenance.* 7) And so the fact that the wife 
had shared her husband’s estate and supported herself by trading is in¬ 
sufficient to negative her right if she be destitute.* 8 * Hence if she has 
sufficient property of her own to enable her to maintain herself, she has 
then no right to claim maintenance.< 9 > Her right to maintenance out of 
her husband’s estate is not absolute, or in the nature of an inheritance, 
but it is one which accrues from time to time according to the wants 
and exigencies of the widow.< 10 > But her right to maintenance is contingent 
upon her relatives, having succeeded to her husband’s property. If her 
husband had a vested interest in the ancestral property, his widow is entitled 
to be maintained by the surviving co-parceners,< n > whether she is separated 
from them or not.** 2 * No limitation precludes her from asserting her right. 
A statute of limitation might do much harm if it should force widows to 
claim their strict rights and commence litigation which, but for the purpose 


(1) Per Betty. J., in Bai Parvativ. 
Tarwadi, 25 B.' 263 (267, 268). 

(2) Mi. Lalli v. Oanga (1875), N. W.P. 
H. C. R., 261 ; Jatnna v. Macbul, 2 A. 
315 ; Devi v. Ounwabat, 22 C. 410 ; Becha 
v. Mothina (1900), A. W. N., 210. 

(3) Krishna Bao v. Bhagwant Bao, 2 
Bom. L. R., 1082. 

(4) Me. Laltik >ar v. Oanga (1875), N. W. 
P H. C. R., 261 F. B., Jamna v. Macbul, 
2 A. 315 ; Becha v. Mothina, 23 A. 86 ; 
Devi Pershad v. Ganwanti, 22 C. 410. 

(5) Sidlingapa v. Sidava, 2 B. 624, F. B. 

(6) Lakshmi Narayana v. Durga Mad- 
hawa, 16 M. 268. 

(7) Joylara v. Bamhari, 10 C. 638. 

(8) Bai Lakshmi v. Lakslimidas, 1 B. 
H. C. R., 13. 

(9) Bamaivati v. Manjhari, 4 C. L. 

J.» 74. 


(10) Narayanrao v. Bamabai, 3 B. 415; 

Ookibai v. Lakhmidas, 14 B. 490 ; Bama- 
wati v. Manjhari, 4 C. L. J. 74 (78). ' ^ 

(11) Devi Persaud v. Gunivanti, 22 C. 
410 (Mitakshara Case). 

(12) Tirnmappa v. Parmeshriamma, 5 
B. H. C. R., 135 ; Sreeram v. Puddomoo- 
khee, 9 W. R., 152 ; Ahollya v. Lukhmee, 
6 \V. R. 37 ; Surnomoyee v. Oopaul, Marsh, 
497, Chandrabhagabhai v. Kashinath, 2 
B. H. C. R., 341 ; Umrit v. Kidernath, 3 
Agra, 1827 ; Bango v. Yamunabai, 3 B. 
44 (but the withdrawal must be reason¬ 
able ; Narayanrao v. Bamabai, 3 B. 415 
P. C.; Bamchandra v. Sagunabai, 4 B. 
261 ; Pirthce Singh v. Bam Baj Koer, 12 
B. L. R., 238, P. C.; Siddesswree v. Janar - 
dhan, 6 C. N., 530 (542) ; Bamaivati 
v. Manjhari, 4 C,. L. J., 74. 



44U 


TRANSFER OF PROPERTY. 


[s. 39. 


of keeping alive their claim, would not be necessary or desirable.« But 
-uch a right may be waived.< 1 2 > A Hindu widow leaving her house against the 
direction 0 of her husband/ 3 ) or for the purpose of unchastity or for any 
other improper purpose forfeits her right/ 4 ) If she leaves her husband s 
house not for immoral purposes, her right remains in abeyance, but it is 
not extinguished. 

The rkdit of a Hindu widow to maintenance includes her right to 
residence in the ancestral house, and to which she would be entitled as 
.against a transferee for valuable consideration, with notice of her right, 
and which should put him upon enquiry, as to whether and how her right 
has been satisfied, and if not, whether the transfer to him has not been 
negotiated with the intention of defeating her claim. This would become 
alf the more imperative if in assertion of her right the widow is actually in 

residence therein/ 5 ) 

702. The right of a Hindu wife to maintenance is much more circum¬ 
scribed by restrictions than the right of a Hindu widow. 
.(2) Hindu wife. ^ Hindu wife has no right to live apart from her husband, 

unless she is driven to it by his misconduct, cruelty/ 6 ) as distinguished from 
a mere neglect or even unkindness/ 7 8 ) or other justifying cause/ ) His 
marrying a second wife is, however, not such a cause/ 9 * ) But if he keeps 
a Mahomedan mistress she has then good cause for leaving him/ 16 ) A 
Hindu abandoning his wife on conversion to the Mahomedan faith and 
marrying a Mahomedan wife is not on that account exempt from his 
liability to maintain his Hindu wife/ 11 ) Chastity is, of course, the neces¬ 
sary condition of the continuance of the right both in the wife* 12 ) and in 
concubine* 13 ) or in the widow/ 14 ) unless the unchastity is condoned/ 16 ) 
But where the funds are too small to permit of a separate allowance, the 
courts have decreed possession of a portion of the family lands, not exceed¬ 
ing one-third/ 16 ) that being usually the maximum extent of her right, in 
her husband’s estate/ 17 ) 

703. The case of a daughter presents some analogy to the right of a 

wife. Living apart from her father for no sufficient cause 
<3) Daughter. disentitles a daughter to claim maintenance.* 18 ) But 
under Hindu law only unmarried daughters have a right of maintenance 


(1) Narayanrao v. Ramabai, 3 B. 415, 
P. C. 

(2) Ram Loll v. Tara Soondery (1864), 
W. R., 3. 

(3) Qirianna v. Honama, 16 B. 236 
<but she may even then leave for just 
«ause) ; Mulji v. Bai Ujam, 13 B. 218 ; 
Ramchandra v. Sagunabai, 4 B. 261; 
Gokibai v. Lakhmidas, 14 B. 490. 

(4) Pirthee Singh v. Raj Koer, 12 B, 
L. R. 238 P. C.; Seddesswary v. Janardan. 
29 C. 557. 

(5) Yamnabai v. Nanabhai, 12 Bonn L. 
R. 1075 (1079). 

(6) MaUingini v. Jogendra, 19 C. 84. 

(7) Sitanath v. Haimabutty, 24 W. R., 
377. 

(8) Kullyanessuree v. Dwarkanath, 6 

W. R., 116 ; Nitye Laha v. Soondaree, 9 

W. R., 475 ; Sidlingapa v. Xidava, 2 B. 

34. 


(9) Virasvami v. Appasvami, 1 M. H. 
C. R., 375. 

(10) Lala Qobind v. Doulat, 6 B. L. R- 
(A. C.), 85. 

(11) Mansha v. Jiwan, 6 A. 617 ; Suram- 
palli v. Surampalli, 31 M. 338. 

(12) Muttammal v. Kamakshy, 2 
M. H. C. R., 337 ; Sikki v. V encatlasamy, 
8 M. H. C. R., 144 ; Kandasami v. Muru- 
gammal, 19 M. 6. 

(13) Yashvanlrav v. Kashi Bai, 12 B. 2o- 

(14) Kasturbai v. Shivajiram, 3 *>• 

372; Pirthee Singh v. Raja Kooer, 12 
B. L. R., 238 P. C. 

(16) Illata v. Illata, 1 M. H. C. R-, 372. 

(16) Godavaribai v. Sagunabai, 22 B. 
62. _ 

(17) Ramabai v. Trimbak, 9 B. H.> t/. 
R., 283 ; Adhibai v. Cursundas, 11 B. 19J. 

(18) Illata v. Illata, 1 M. H. C. R-, 372. 
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against their father. The married daughters must seek their maintenance 
from their husbands’ family. If this provision fails, and the widow 
daughter returns to live with her father or brother, there springs up a moral 
and social obligation, but not a legally enforceable right by which her 
maintenance can be claimed as a charge on her father’s estate in the hands 
of his heirs/ 1 ) 


There is no distinction between the rights of maintenance of a Hindu 
widow under the Bengal and under the Mitakshara law/ 2 ) 


704. Under Hindu law a concubine gets no right of maintenance 

against her paramour, unless, having been kept continu- 

(4) Concubine. ous j y till his death, it can be said that the connection 

had become permanent/ 3 4 5 ) It is only on his death that his estate in the 
hands of those who take it becomes liable for maintenance/-’) During his 


life-time he is under no legal or moral obligation to provide for her mainten¬ 
ance, as indeed, it is open to her to terminate the connection at any time/ 51 
A discarded concubine has no right to maintenance/ 6 ) The right is subject 
to continued continence/ 7 ) The son is not bound by the gift made to 


her by his father in consideration of past cohabitation/ 8 ) 


705. Under the Mitakshara law the right of a son’s widow to main¬ 
tenance against her husband’s father depends upon 

(5) Son’s widow. Aether the father and son were joint in estate, and 
whether any joint estate was left by the son burdened with the payment 
of such maintenance/ 9 ) But while a son’s widow has no legal claim for 
maintenance against self-acquired property in the hands of her father-in- 
law, still when such property devolves upon his heirs, the daughter-in-law 
has' a claim against it in their hands for maintenance if her husband had 
lived in union with his father/ 10 ) 


706. A son is bound to maintain his aged mother, whether or not 

he has inherited property from his father/ 11 ) The right 

(6) Mother. 0 f g ram l m c>.ther would appear to stand on a similar 

footing/ 12 ) But a step-son is under no obligation to maintian his step¬ 
mother/ 13 ) 


707. There is no obligation on the part of a Hindu or Jain father to 

maintain a grown-up son, out of his self-acquired 

(7) Son. property/ 14 ) But having a right to a share in the 


(1) Bai Mangal v. Bat Rukhmini, 23 
B. 291 ; Mokhoda v. Nand Lall, 26 C. 655. 

(2) Siddessury v. Janardhan, 29 C. 
557. 

(3) Sikki v. Venkatasamy, 8 M. H. C. 
R., 144 ; Khemkar v. Umia, 10 B. H. C. 
R., 381. 

(4) Ninyareddi v. Lakslimawa, 26 B. 
163 ; Vrandavandas v. Yamunabai, 12 
B. H. C. R., 229. 

(5) Ibid. 

(6) Ramanarasu v. Buchamma, 23 M. 
282. 

(7) Yashvantrao v. Kashibai, 12 B. 26. 

(8) Ningareddi v. Lakshmawa, 26 B. 
163 (169). 

(9) Rujjamoney v. Sibchunder, 2 Hyde., 

103; Khelramani v. Kashinath, 2 B. L. R., 

(A. C.), 16 ; Umacharan v. Nilambini, ib. 


(S. N.), 11 ; Hema v. Ajoodhya, 24 W. R., 
474 ; Kalu v. Kashibai, 7 B. 127 ; Amtna- 
kannu v. Appu, 11 M. 1 ; considered in 
Rangammal v. Echammal, 22 M. 305 ; 
Janki v. Nand Ram, 11 A. 194. 

(10) Yamunabai v. Manubai, 2 B. 608. 

(11) Svbharayana v. Suphakka, 8 M. 
236 ; Kedar Nath v. Hemangini, 13 C. 
336; Amrita Lai v. Manick Lall, 27 C. 
551. 

(12) Pudummookee v. Rayecrnonee, 12 
W. R., 409 ; Venkatammal v. Audi/appai. 
6 M. 130. 

(13) Bai Dayd v. Natha, 9 B. 279 ; 
Cf. Sivanananja v. Meenakshi, 5 M. H. 
C. R., 377. 

(14) Premchend v. Hulas Chand. 4 
B. L. R. t (A. C.) 23 Ammakannu v 
Appu, 11 M. 91. 
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ancestral property, his right to maintenance thereout is a matter of course, 
a son whether adopted or begotten being treated alike in this respect.W 
But the grandson of the holder of an impartible Raj is not entitled to 
maintenance/ 1 2 ) 

708. As regards illegitimate children the Mitakshara law recognizes 

their right/ 3 ) but while in the regenerate classes they 
(8) Illegitimate have no part in the family inheritance, illegitimate 
children. children of the sudra caste can both inherit and claim 

maintenance/ 4 ) 


709. Mohamedan Law. — ruder Mahomedan law a wife is entitled to 

maintenance during the continuance of the marriage/ 5 ) 
Maintenance of lin ti 1 there has been an ascertainment of the rate at 

wile and widow. w hi c h maintenance is payable, no right to maintenance 
accrues to a wife on which she can found a suit/ 6 ) A widow's claim 
for dower is not a charge on her husband’s property, buf ranks on a par 
with ordinary debts/ 7 ) A Mahomedan widow obtained against the other 
heir of her deceased husband, a decree for her dower payable out of the 
estate of the deceased and in execution thereof attached certain property 
of the deceased in the hands of the heir. A creditor of the heir having 
obtained a money decree against the heir for his personal debt, subsequently 
attached the same property in execution of that decree. If was held that, 
although the widow could not in virtue of her decree for dower claim a 
charge on any specific property of her late husband, her decree, for dower 
was entitled to priority over the decree against the heir for the heir’s personal 
debt, nor was the creditor of the heir entitled to the benefit of the provisions 
of section 295 of the Code of Civil Procedure/ 8 ) 


The father is bound to maintain his children, who on their part are 
bound to maintain their parents, if old and infirm, and unable to support 
themselves/ 9 ) 


The Code of Criminal Procedure also provides for the maintenance of 
wives and children, but an order passed thereunder, can create no charge. 


710. Impartible Estate. —Holders of impartible estates are liable to 
maintain members of their family, but this liability is not ordinarily charged 
on the estates though it may be so by custom when it would, in which case 
the charge for maintenance would be enforceable against the transferee. 


(1) Ayami v. Niladatchi, 1 M. H. C. R., 
45 ; Bawani v. Ambabay . ib.. 393. 

(2) Nilmony v. Hingu Lall . 5 C. 256 

(3) Pnrichat v. Zalim Singh, 4 I. A., 
165; Ananthaya v. Vishnu, 17 M. 160; 
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(4) Inderan v. Ramaswamy, 13 M. I. 

A., 141 ; Kuppa v. Singaravehi, 8 M. 
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J fl h ® r !, ght m ®7, be ex P res sly or impliedly charged on specific property in which 
case it Mouldl be enforceable against the transferee with notice d>‘ his heirs 
legatees* 1 2 ) and volunteers. ’ rs ' 


711. Provisions lor Advancement.-The clause relating to provisions 

Provision for to \ . ad ™“cement is clearly intended to apply to persons 
marriage. subject to English law. Such provisions are unknown 

tn • mn T gSt , the people of India ' But H is quite customary 

i piOV,s, °? . for , the marrla g e ° f unmarried maidens, in which case 

i h r “}f„ e ?; U ? C1!,t ? d , ?, th . e sectlon " ould a PP‘y- A provision for marriage 
hardly distinguishable from a right of maintenance in its legal incident. 


a _ - _ l | % ^ • It is clear that this section 

protects persons who have a right to receive maintenance, etc. from the 

profits of immoveable property. But it does not protect a transferee for 
consideration, when the immoveable porperty transferred has already been 
charged by a decree of court m favour of a Hindu widow for her mainten¬ 
ance. ihe fact that the maintenance claimed accrued subsequent to the 
transfer does not affect the liability of the property to be sold in execution 
ot a. decree for the maintenance so claimed.* 3 ) But a mere claim for 
maintenance is not a charge upon immoveable property,* 4 5 ) and it is only 

when it is not specifically charged on some property that the rule here 
enacted comes into play. 


713. The earlier authorities on the point were, however, by no means 
consistent. For in some cases it was held that the right was a charge on 
tbe property notwithstanding its alienation by tFe heir to a stranger (5) But 
this view was subsequently abandoned, it being held that the charge does not 
avail against all the world irrespective of notice, and that while it may be 
enforced against the heir or a volunteer,* 6 ) it cannot be enforced against a 
bona fide purchaser without notice. Any other position would be clearly 
untenable. According to the Mitakshara law* 7 ) while sons must, from the 
moment of their father’s death, be regarded as owners of the property the 
widow has no proprietorship in the estate before its partition, but she has an 
equity to a provision which the court will enforce to guard her against 
attempted fraud. The debts of the deceased owner take precedence of the 
maintenance of the widow. The estate is properly applied, in the 
hrst instance, by the sons as managers in payment of such debts 
oy a sale of the property the sons cannot evade a personal 
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v. Devkoontvar, 1 B. 404; followed in 
Snmatti v. Katunlal, 8 B. L. R. 225* 
Gauri v. Chandramani, 1 A. 262. "* * 

(6) Subhramania v. Kaliani, 7 M TT 

C. R., 226. ’ 

(7) Lakshman v. Sarasvatibai T 9 - 

B. H. C. R., 69 ; Bhagabnti v. Ranai Loll 
8 B. L. R., 225 ; Nistarini v. Makhun 
Lall, 9 B. L. R., 11 • Juggernath v Odhu 
ranee, 20 W. R„ 126 ; Adhiranee vs£Z 
M“ lee ’ \ C. 365 ; Lakxhman v. SauZ 
bhamabai, 2 B. 494 ; Dalsukhram v Lan 
bhai, 7 B. 282. ‘ - Laa ' T ' 


444 


TRANSFER OF PROPERTY. 


[s. 39. 

liability to provide for the widow. A fraudulent alienation for 
the ‘purpose of defeating her claims will not be supported but 
the particular assignee for value acquires a complete title. In the case of 
a widow of an ordinary co-parcener as against the surviving members of the 
joint family it appears that, although she may have her maintenance made 
a char ” on Ihe property, yet, if she should refrain from that course, she 
leaves °to the co-parceners an unlimited estate to deal with at their discretion 
and in <mod faith If there is an ample estate left out of which to provide 
fnr the widow or if knowing of a proposed sale, she does not take any step 
to secure her own interest, no imputation of bad faith, or of abetment can 
be made against the purchaser of a portion of the joint property. If the 
widow on "the other hand, is not accepting support from the co-parceners, 
if she lives apart, and if the estate is small and insufficient, it is the 
vendee’s duty before purchasing to inquire into the reason for the sale, 
•md not by a clandestine transaction to prevent the widow from asserting 
her right against the intending vendor. It is in this connection that the 
doctrine of notice becomes of importance. The knowledge of collateral 
rights created by agreement, in equity frequently qualifies those acquired 

by a purchaser.CD 

7 4 . The widow’s right to maintenance is a right maintainable against 

the holders of the ancestral estate in virtue of their homing 
Against whom no less through the operation of law than if it had been 
enforceable. created by agreement, and so when the sale prevents its 

bein- otherwise satisfied, it accompanies the property as a burden annexed to 
it in the hands of a vendee with notice that it subsists though equity ** 
between the vendee and the vendor will make the property retained by the 
latter primarily answerable. Whether such a claim by a widow against the 
estate of her deceased husband in the hands of a purchaser is enforceable or 
not, does not depend upon whether the remainder of the estate in the hamfo 
of the heir has been exhausted. What was honestly purchased is free from 
her claim for ever. What was purchased in furtherance of a fraud upoo l *er, 
or with knowledge of a right which would thus be prejudiced, is hable to her 
claim from the first. The relations of the parties are 

all at the moment of the sale. There is no authority for the doctrine^ which 
makes the claim of widows not entitled to a share of property, in case: o 
partition, a real charge on the inheritance, and ranks the claim of wid 
who are so entitled as a mere moral obligation. In all cases it is a claim 
maintenance merely, not interfering, so long as it has not been veduceai 
certainty by a legal transaction, with the right of the actually pi a: rtic:ipa 
members to deal with the property at their discretion, provided this (tea i © 
honest and for the common benefit. The reduction of the number of surv 
ing co-parceners to a single person makes no difference in the widow s eg< 
positions. The rights and obligations of the original co-parceners fall at las 
to the sole survivor. The widows must be maintained by him out ol m 
property, but he may still deal with the estate at his discretion m the absenc 
of actuai fraud or of a decree which has converted the claim into an actu< 


' (1) Leech v. Schweder, L. R. 9 Ch., 
463 (475). in which Mellish, L. J., says : 
“ Where the right comes into existence 
by covenant, the burden does not, at law, 
run with the servient tenement; but 


equity says that a person who tak ®® 
with notice that a covenant has 
made shall be compelled to observe i . 
Goluck Chunder v. Vohilla , 25 W. R-» 
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right in rem. The purchaser from him takes a perfectly good title, and one 
which, if good at the time, cannot be impaired by subsequent changes in the 
circumstances of the family. 

715, Claim is not a Charge. —The law in this respect is the same in 
England, according to which, a liability for debts does not constitute a charge 
on lands before a judgment is obtained against the heir of a deceased, and 
ranks subsequent to any alienation, even equitable, to a bona fide purchaser 
or mortgagee, because this liability being a creation of the law can extend no 
further than its clearly defined scope; and a debt is not there regarded as 
binding the debtor’s conscience so as to make it inequitable to deal with his 
property as he can< 1 2 * ) (§ 633). It is now settled that a person entitled to 
maintenance out of the family property, does not on that account acquire any 
lien over it, so as to be binding upon a bona fide purchaser with or without 
notice. For, if otherwise, such a doctrine would equally invalidate a sale 
made by the husband himself, as a wife’s maintenance is even a stronger 
obligation than that of maintaining a widow. In fact, the Madras Sudder 
Court did carry out the principle to that full extent, by holding that a sale 
of property made by a husband was invalid, where nothing was left for the 
maintenance of his "wife. < 3) If this had boon held it would follow that the 
purchaser must have notice, not merely of the existence of a charge actually 
created and binding on the estate, but also of a bare right to maintenance, 
that is, of the existence of persons who did or might require to be maintained, 
and from which it is evident that an estate could never be purchased as long 
as there was any person living, whose maintenance was, or might become, 
a charge upon the property. But, of course law could not countenance such 
an absurdity. 

716, The rule then must be limited to a decree,< 4 > or a specific agree¬ 
ment creating a charge,< 5) or notice of the existence of a claim likely to be 
unjustly impaired by the proposed transaction.It is not essential that 
the claim should have been reduced to a money value, though if it is, it 
would be a point in its favour.< 7 > In cases of this kind it would appear that 
the question will always be: (i) Was the vendor acting in fraud of a person’s 
claim to maintenance? (ii) Was the purchaser acting with notice, not merely 
of her claim, but of the fraud which was being practised upon her claim? 
As was observed by West, J., in a case already before noticed : “If the heir 
sought to defraud her, he could not, by any devise in the way of parting with 
the estate, or changing its form, get rid of the liability which had come to 
him along with the advantage derived from his survivorship; and the pur¬ 
chaser—taking from him with reason to suppose that the transaction was one 
originating not in an honest desire to pay off debts, or satisfy claims for which 

(1) Lakshman v. Satyabhamabai, 2 B. Keane, 13 L. J. Ch., 129. 

494 (Per West. J., at p. 500) ; followed in (3) Lachchanna v. Bapanamma, Unrep. 

Shri Beharilalji v. Bai Rajabai, 23 B. M. No. 230 of I860 

342 ; Bai Mangal v. Bai Rukhmini, ib., (4) Mayne s Hindu Law, & 420. 

291 (994); AahuXosh v. Lukhimoni, 19 (5) Hirolal v. Mt. Kousillah, 2 Agra, 

•C. 139 F. B. (as to future maintenance 42 ; Abadi v. Asa, ib., 162 ; Ram Kunwar 

being recoverable by the same decree) ; v. Ram Dax, 22 A. 320. 

Digambari v. Dhan Kumari, 4 C. L. J., (6) Lakshnum v. Salyabhamabni, 2 B. 

476; Ram Kunwar v. Ram Dai, 22 A 494 (524); KglpagaBuichi v. Oanapathi, 
326; Shamlal v. Banna, 4 A. 296 F. B.; 3 M. 184; MahaUikshmamma v. Venkatra- 
Kalpagathachi v. Oanapathi, 3 M. 184 mamnui, 6 M. 83 ; Arundava v. Oopala- 
■(190, 191); Ramanada v. Rangammal, krishna, (1909), 5 M. L. T., 142. 

■12 M. 260 (269) F. B. (') c - F • Mana v. Karnavan, 30 M. 

(2) British Mxdual Investment Co. v. 203 (206). 

Smart, L. R., 13 Ch., 667 ; Benham v. , 
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the estate was justly liable, and which it could not otherwise well meet, but 
in a desire to shuffle off a moral and legal liability—would, as sharing in the 
purposed fraud, be prevented from gaining by it, but if, though he knew of 
tne widow's existence and her claim, he bought upon a rational and honest 
opinion that the sale was one that could be effected without any furtherance 
of wron" he has, as against the plaintiff, acquired a title free from the claim, 
which still subsists in full force as against the recipient of the purchase- 
monev.” (1) The effect of the rulings then appears to be that in order that 
the claim for maintenance may avail against the purchaser, it- is necessary, 
not onlv to prove that he had notice of such claim, but only the absence of 
bona fide on his part in purchasing the property.< 1 2 > But this, however, is by 
no means clear from the illustration appended to the section. 

717. Evidence of Intention to defeat Maintenance. —In the case of a 
volunteer the question of intention is immaterial, for a gratuitous transferee 
is independently of notice of fraud liable to a claim that may be made against 
the estate which he has taken. The right is accordingly a charge on the 
heir’s estate.< 3) * And as regards a transferee for valuable consideration the 
rJaht cannot be enforced against him, if he had no notice of the right, 
although the transfer was made with the intention of defeating the right. 
It would appear from the language of the section that- a condition precedent 
to the enforcement of the right against the transferee in all cases is that the 
transferor has acted in fraud of the person entitled to the right. In this 
view the words “ and such property is transferred with the intention of 
defeating such right ” govern all that follows these words. Given a right to 
receive maintenance from the profits of immoveable property and given a 
transfer made with the object of defeating that right, the only transferee who 
can defeat the right is n transferee for value and without notice of the right. 


718. But where the transfer has not been made with such object, the 

right cannot be enforced against the transferee, although he 
‘sufficient tiCe * S notice of the right. Something more than mere notice 

insu c n . Q f the right must then be proved against the transferee. 

It must, moreover, be established that the transfer was made in bad faith, 
that is, with the intention of defeating the right. The reason for such a rule 
is stated to be the nature of the widow's right to receive maintenance, which 
being a right of an indefinite character, unless made a charge upon property, 
is only enforceable like any other liability in respect of which no charge exists. 
A right of such a nature should not equitably be enforced against a transferee 
for value unless the transfer was made in fraud of the right of maintenance.< 4) 
Where the purchaser takes with notice of the fraud, he is. of course, in a 
worse position.< 5 > The fact that there is other property from which the claim 
may be satisfied does not afford the transferee otherwise liable any protection, 
for, as West, J., observed in a case before noticed: “ What was honestly 
purchased is free from her claim for ever: What was purchased m 
furtherance of a fraud upon her. or with knowledge of a right which would 


(1) Lakhman v. Satyabhamabai, 2 B. 
494 (524) ; Shambal v. Banna, 4 A. (296, 
299), F. B.; Soorja Koer v. Nath Buksh, 
11C. 105 ; Digambari Debi v. Dhan Kumari, 
10 C. W. N., 1074. 

(2) Ram Kunwar v. Ram Dai, 22 A. 
326 ; Shri Beharilalji v. Bai Rajbai, 23 
B- 342. 

(3) Subvramania v. Kaliani, 7 M. H» 

C. R., 226. 


(4) Per Banerji & Aikman, JJ-» k* 
Ram Kunwar v. Ram Dai, 22 A. 326 
(328, 329); The Bhartpur Stale v. OojxU 
Dai, 24 A. 160; Soorja Koer v. Nath 
Bakah, 11 C. 102; Digambari Debt v. 
Dhan Kumari, 10 C. W. N., 1074. 

(5) Shri Beharilalji v. Bai Rajbai , 2* 
B. 342; Ram Kunvrir v. Ram Dai, 2 
A 326 (328). 



GENERAL PRINCIPLES. 


447 


fi. 39.J 


thus be prejudiced is liable to her claim from the first. ”*D A purchaser of 
a house m which the widow had a right of residence and of which she was 
consequently in possession, cannot dispossess her if he had purchased with 
notice of her right, although mala fidcs had not entered into the transaction.* 1 2 ) 
. a . ri g* lt ' distinguishable from a right of maintenance in that it is not 
indefinite as to the specific property to which it is referable, and as the 
residence of Hindu females in family houses is a fact well-known in this 
country, a purchaser is held not entitled to eject her, unless lie showed that 
the sale bound that interest.* 3 ) So if .1 obtain a personal decree against B 
for maintenance, in execution of which a portion of the family property is 
sold and purchased by C with notice that the widow claimed a right to recover 
maintenance from the family property, A cannot follow the property in the 
hands of C , who being a purchaser in a sale held for the satisfaction of a 
family debt would not be affected by any notice on the part of the widow.* 4 ) 


719. Decree or Charge for Maintenance —As soon as the right 
is fixed and charged upon the estate by a decree or by agreement, it becomes 
enforceable against whosoever’s hand it may be—even against a purchaser 
with or without notice of the charge.* 5 ) 

720. A decree for maintenance once passed is declaratory of a right 
and may be executed for the payment of future maintenance. No fresh 
suit is necessary.* 6 ) A decree creating a charge for maintenance should 
specify the property on which the charge has been created. But the fact 
that the decree is in this respect defective, and does not specify the propertv 
by metes and bounds, does not render the decree too vague for execution, 
if the intention to create the charge is clear and the property can be other¬ 
wise identified.* 7 ) A decree for maintenance creating a charge is not a mere 
personal decree, but binds the representatives of the family as well, unless 
they can avoid it by shewing that the consideration thereof was illegal or 
immoral. A decree made against the father may then be executed against 
the sons, though the latter were not actually parties to it.* 8 ) Apart from 
a decree a charge for maintenance may be created in any of the other ways 
known to the Law.* 9 ) So where an allowance had been enjoyed for more 
than three-quarters of a century, and had been received during all that time 
out of certain land with the acquiescence of successive holders, the court 
would justifiably presume that the allowance was charged on the land.* 10 ) 


721. Creditor and Debtor. —There is some analogy between the right 
which has been before discussed and the light of the creditor to follow the 
property of his deceased debtor The unsecured creditors of a deceased 
person have no charge on the inheritance (§ 628). If payments are not 
made by the heir rateablv, it does not follow that he has failed to apply the 
assets duly. Every payment on account of a debt is perfectly lawful, 


(1) Lakahman v. Salyabharmibai, B. 494 
(620) ; followed in Shri Beharilalji v. 
Bai Bajbai, 23 B. 342 (347). 

(2) Dalaukhram v. Lallubhai, 7 M. 82 ; 
following Ooluk Chunder v. Ohilla, 25 
W. R., 100; Mangala v. Dinanath, 4 B. 
L. R. (O. C., 72 ; Bhagabati v. Kanuilal, 
$ B. L. R., 225 ; Manilal v. Bai Tara, 
17 B. 398; Nana v. Bam (1886\ B. P. 
J., 262. 

(3) Bamanadan v. Bangammal, 12 M. 

260 (272), F. B.; cf. Jogendra v. Fulku- 

mari, 27 C. 77 (91). 


(4) Soorja Koer v. Nath Bukah, 11 C 
102(105). 

(5) Sham Lull v. Bama, 4 A. 296, F. B.* 
Bamkunuar v. Bam Dai, 22 A. 326 • 
Maina v. Bachi, 28 A. 655 ; Kuloda Pro.sad 
v. Jageshar, 26 C. 194 (196). 

(6) Ashutosh v. Lukhimoni, 19 C. 139, 
F. B. 

(7) Minakahi v. Chinnappo, 24 M. C8 9 

(8) lb., 694. 

(9) S. 100, post. 

(10) Mana v. Karnavan, 30 M. 203 (206). 
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the right of a perw ^ of a cre ditor against his debtor’s property as- 

* he 5 tt^eed that the creditor cannot follow the property in the 
to which o unless the latter is shown to have had notice of the 

hands of a s r ® ° b purc hase-money was not intended to be applied 

"°ir tu laUon ^ A settlement of hi property made by the settler 

lannot therefore be questioned by his creditors except on the ground of 
cannot therefore q way lent himself to collusion or fraud 

fraud.“X 1 2 ““cover.(«> But a purchaser from a Hindu widow 

he canno exercising her power of sale strictly, or at least satisfy 

“ ust ft that a suffijent cause for alienation exists. “ If the defendants. 

told 6 the widow that the claims, in consideration of which she made the- 
told 1 to them were barred by limitation, then clearly she has pined 

^ith them in a scheme for depriving the judgment-creditors of their due _ 
they did not tell her, they deprived her by their silence when as nea 
relatives netting an advantage, they were bound, in dealing with an ignorant 
woman to put her in possession of all the material facts. W A sale 
executed on the eve of the failure of a firm is not on that account vo.d.C 
The subject will have to be more fully discussed later on.< 

40. Where, for the more beneficial enjoyment of his- 

own immoveable property, a third person 
Burden of obii- ^as independently of any interest in the- 

restriction 'STS immoveable property of another or of any 
of land, easement thereon, a right to restrain the’ 

enjoyment of the latter property or to compel its enjoyment 

in a particular manner, or 

where a third person is entitled to the benefit of an 

or Oi obligation obligation arising out of contract and annex- 
annexed to owner- ec [ to the ownership of immoveable property, 

amounting 1 to" m- but not amounting to an interest therein or 

terest or easement, easement thereon, 


• such right or obligation may be enforced against a 
transferee with notice thereof or a gratuitous transferee of 
the property affected thereby, but not against a transferee 
for consideration and without notice of the right or obliga¬ 
tion, nor against such property in his hands. 


(1) Veerasokha v. Papiah, 26 M. 792 ; 
Haji Saboo v. Ally Mahomed, 6 Bom. L. R., 
1135. 

(2) Laksman v. Sarasvatibai, 12 B. H. 
C. R., 69 (78) ; Haji Saboo v. Ally Mahomed, 

6 Bom. L.R., 1135 (1138); Greender v. Mac¬ 

kintosh, 4 C. 897 ; Kasmunissa v. Nilratna, 

8 C. 86 ; Oriental Bank Corporation v. 

Qobinloll ; 10 C. 73, (789) ; Arunachala 
v. Ramasamya, 6 M. 403 ; Veerasokha 
v. Papiah, 26 V* 3 * * 92 •. BaZayet v. Dooli- 


chand, 4 C. 402 ; Corser v. Cartwright, L- 

R. , 7 H. L., 731 ; Br tish Mutual Invest- 
ment Co. v. Smart, L. R., 10 Ch. 

(577) ; cf. per Hall V. C. ib., p. 569 note. 

(3) Burjorji v. Dhunbai . 16 B. 1- 

(4) Kanagappa v. Sokkahnga, 15 

362. 

(5) Rangilbhai v. Vinayak, 14 B. bbO- 

(6) Motilal v. Utam, 13 B. 434, see 

S. 53 & comm. post. 

(7) S. 53 post. 
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Illustration. 

4 contracts to sell Sultanpur to B. While the contract is still in force he sells 
oultanpur to G who has notice of the contract. B may enforce the contract against 0 
to the same extent as against A. 

SYNOPSIS. 


723. Analogous Law. 

723. Principle. 

72Jf. Meaning of Words. 

725. Covenant running 
with the Land. 

72G. Negative Covenants. 

728 — 31. Nature of 

Belief granted: (/) 
Injunction; (2) 

Mandatory injunc¬ 
tion; (J) Damages 


Paragraphs. 

732. ir//af Restrictions 
hind Assignees with 
Notice. 

733. Covenant to pay 
money. 

73If. Leading principles 
stated. 

735. Their prerequisites. 

730. Where benefit of 
covenant lost. 

737. True test. 


738. I m pi i ed assign¬ 
ment of covenant. 

739. Covenants when 

unenforceable. 

7JjO. Limits of the Buie. 
7 41- Covenant for pre¬ 
emption and re¬ 
purchase. 

742 . Obligation merely 
Contractual. 

746. Points for proof 
and defence. 


722. Analogous Law. —With this section may be compared section 
108, exception 2, of the Indian Contract Act, by which one of several joint- 
owners of property in sole possession of it by permission of the co-owners 
may convey the whole property to a bona fide purchaser “ under cir¬ 
cumstances which are not such as to raise reasonable presumption that the 
person in possession of the goods has no right to sell them.” And under 
section 27 (6) of the Specific Relief Act, specific performance of a contract 
may be enforced against “ any other person claiming under him by a title 
arising subsequently to the contract, except a transferee for value who has 
paid his money in good faith, and without notice of the original contract.” 
Compare also sections 24 (d) and 25 ( c) of the latter ActA 1 ) This and the last 
preceding section originally formed one section on which the Select Committee 
observed: “ The remainder of section 40, though suggested by English 
cases, ( 2 ) is, in our opinion, founded on general principles of equity 
applicable to India, and rmyy therefore fitly be left unaltered in the Bill.” 


As regards contract for the sale of land a similar rule is enacted in 
section 91 of the Indian Trusts ActA 3 4 > “ Where a person acquires property 
with notice that another person has entered into an existing contract affect¬ 
ing that property, of which specific performance could be enforced, the 
former must hold the property for the benefit of the latter to the extent 
necessary to give effect to the contract.” 


723, Principle. —The principle and scope of this section is the same as 
of section 11 (ante, paragraph 2). The principle of this section was 
held to apply to judicial sales A 4) though not necessarily to Revenue Sales 
which are held subject to the Revenue law A 5 ) This section deals with, what 
are known in the English law as “restrictive covenants” and which are equi¬ 
tably enforced against all transferees under circumstances mentioned in the 
section. They are not covenants running with the land hence not binding 
upon all purchasers with or without noticeA 6 * Nor are they covenants of 


(1) Act I of 1877. 

(2) Marginal reference in the Bill as 
settled by the Law Commissioner shew 
that these cases are Wilson v. Hart, L. R., 
1 Ch., 463 ; Richards v. Revitt, 7 Ch. D., 
224; McLean v. McKay, L. R., 5 P. C. 
327. 

(3) Act II of 1882. 

(4) Nur Mahomed v. Dinehaw (1922) 

15 


P.C. 303 (30*); Ribnh v. Mangada 5 

M.LAV., 234 ; 38 I.C. 107. 

(5) M'-hadev v. S d shiv 46 B. 46. 

(6) Tulk v. Moxay, 2 Phil., 774; Spen¬ 
cer’s case, S. L. C. (9th Ed.), 66; Aus- 
terburry v. Corporation of Oldham, 29 Ch. 
D., 750; Prabhu Narain v. Ramzan. 41 
A. 417. 
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the nature of easements which avail against all the world. The object of 
this section is to protect covenants which are universally regarded as 
necessary for the improvement or beneficial enjoyment of one’s property. 
And since these restrictions are not of the same importance as easements, 
or covenants running with the land, it is considered equitable that they 
should be enforced only as against transferees with notice, or gratuitous 
transferees. But the section has no application to merely personal cove¬ 
nants, which were not intended to bind all transferees as such, and so it 
has been held by Hall, V. C., who, on a review of the case on the subject, 
said: “ It may be considered as determined that any one who has acquired 
land, being one of several lots laid out for sale as building lots, when the 
Court is satisfied that it was the intention that each one of the several 
purchasers should be bound by and should, as against the others, have the 
benefit of the covenant entered into by each of the purchasers, is entitled 
to the benefit of the covenant and that this right, that is, the benefit of the 
covenant enures to the assign of the first purchaser, in other words, runs 
with the land of such purchaser. This right exists not only where the 
several parties execute a mutual deed of covenant, but -where a mutual 
contract can be sufficiently established. ”< 1 > And as to the necessity, and 
effect of notice, it has been held “ that notice of a covenant puts the 
defendant in the same position, and that the Court will proceed exactly as 
if he were a party to the covenant. ”< 2 > And in another case Knight 
Bruce, L. J., said: “ It may be stated at least as a general rule that 
where a man by gift of purchase acquires property from another, with 
knowledge of a previous contract lawfully, and for valuable consideration 
made by him, with a third person to use and employ the property for a 
particular purpose in a specified manner, the acquirer shall not, to the 
material damage of the third person in opposition to the contract, and 
inconsistently with it, use and employ the property in a manner not allow¬ 
able to the giver or seller.< 3 > 

724. Meaning of Words.— Immoveable property and an “ interest 
therein are two distinguishable terms. Bights of common, right of way, 
and other profits in alieno solo, rents, pensions and annuities secured upon 
land—all these clearly constitute an “ interest ” in immoveable property. 
On the other hand, pensions and annuities not secured upon land, houses 
or the like, as clearly do not constitute such an interest.< 4 > The meaning 
of immoveable property has already been discussed before.< 5 > “ Benefit of 

an obligatioji ” is the right which one of the contractual parties acquires 
over the other in virtue of his contract. The section only treats of a 
benefit of an obligation (la) arising out of contract, and (6) annexed to the 
ownership of immoveable property. “ Transferee for consideration ” must 
mean for valuable consideration, i.e., money, marriage, or money’s worth. 
i.e., some equivalent for money in the eye of the law.< 6 > “ Without 

notice ”—as to what constitutes notice has been defined in the last para¬ 
graph of section 3 of the Act constructive notice is, of course, sufficient.^ 
(§ § 121—187) ._ _ 

(1) Renals v. Cowlishaw, 9 Ch. D., 130, (4) Fadu v. Goar Mohan, 19 C. 544 

O. A. 11 Ch. D., 866. (562), F. B. The point is elaborately 

(2) Per Fry, J., in Richards v. Revitt , discussed in Coflec'ar v. Krishnanath, 

7 Ch. D., 224 (227) ; following Wilson 5 B. 322 (335) ; Govind Sahaye v. Muno- 

v. Hart, L. R., 1 Ch., 463. hur, 1 W. R., 65 (66). 

(3) De Mottos v. Gibson, 4 D. & J., 276 (5) §§ 69, 77. 

(282) ; cf. Barfield v. Nicholson, 2 L. J. (6) S. 55 (2). 

Ch.. 90 ; Hoare v. Dresser, L. R., 7 H. L., (7) Jagamaya v. Tulsa, 23 A. L. J> 

317. 885 ; 89 I. C. 444. 
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725. Covenants running with the Land. —On a transfer of property, 
covenants are made or implied which may either run with the land or 
which may merely relate to the land but do not run with it. The Act 
itself affords instances of the former in section 55 which enumerates such 
covenants implied on a sale of land, and which in the language of that 
section “ shall be annexed to, «nd shall go with the interest of the transferee 
as such, and may be enforced by every person to whom that interest is for 
the whole or any part thereof from time to time vested.”* 1 ) Similarly, 
covenants running with the mortgage are enumerated in section 65, and 
those with the lease in section 108. Such covenants must then be distin¬ 
guished from those here mentioned, for while the former pass with the 
land and are enforceable against the transferee with or without notice, 
those which merely relate to the land are only enforceable against trans¬ 
ferees in the circumstances here mentioned. A covenant is said to run 
with the land, when either the liability to perform it, or the right to take 
advantage of it passes to the assignee of that land.* 2 ) A covenant 
is said to run with the reversion, when either the liability to perform 

it, or the right to take advantage of it passes to the assignee of that 

reversion.* 3 ) At common law covenants did not run with the reversion* 4 ) 
but they ran with the land.* 5 ) As regards covenants running with the land 
it should be noted that the Act does not generally deal with them, but such 
covenants play an important part in the English Law, where they would 
appear to be subject to the three following conditions :(i) that they must 
relate directly to the land, or to “a thing in existence, or parcel of the 
demise;” (ii) where they relate to a thing not in existence at the time, but 
which comes into existence, they will be annexed to the land, but they 
will not bind the assigns unless so named; and (iii) when they relate to a 
thing not annexed nor to be annexed to the land, but 1 are collateral in their 

nature or are merely personal, they will not run, that is, they will not bind 

the assignee nor pass to him even though he is named.* 6 ) And their prin¬ 
ciple has been thus stated:—(i) Where, either by tradition or good sense, 
the burden of the obligation would be said, elliptically, to fall on the land 
of the covenantor, the creation of such a burden is, in theory, a grant or 
transfer of a partial interest in that land to the covenantee; as the right of 
property, so created, can be asserted against every possessor of the land, 
it would not be extravagant or absurd to allow it tx> be asserted by the 
action of covenant; (ii) Where such a right is granted to the owner of a 
neighbouring piece of land for the benefit of that land, the right will be 
attached to the land, and go with it into all hands; the action of covenant 
would be allowed to assignees, not named, and it would not be absurd to 
give it to disseisors.* 7 ) In order to make a covenant run with the land of 
the covenantor and bind his heirs and assigns, the covenantee must have 


(1) Snell’s Equity (9th Ed.), 83 ; Story, 
Eq. Jur., §354 ; Thomas v. Thomas, 2 Q. 
B. D., 851 ; Indian Contract Act, S. 2 (a). 

(2) “ A covenant runs with the land 
when the benefit or burden of it, whether 
at law or in equity passes to the successors 
in title or the covenantee or the cove¬ 
nantor, as the case may be.” S. 96 (4), 
Law of Property Act, 1922 (12 & 13 Sec. 
6 C. 16). 

(3) Cf. Conveyancing Act, 1881 (44 Sc 


45 Viet., C., 41) SS. 10, 11. 

(4) Thursby v. Plant, 1 Lev., 259. 

(5) Butler v. Archer, 12 L. R., Ir. Ch. 
104 (127); For instances of such cove- 
nants. see 1 S. L. C., 65. 

(6) Real Property Commissioners’ 3rd 
Report. 

(7) Norcross v. James, 140 Mass., 188. 
cited in Dayal Chandra v. Chunilal, 12 
C.L.J., 259 (263) ; 7 I.C. 816 (817, 818), 
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such an interest in that land as to amount to a privity of estate between 
the parties to the covenant. It is not necessary that their relation should 
be that of landlord and tenant; but an interest in the nature of an ease¬ 
ment in the land which the covenant purports to bind, whether already 
existing or created bv the very deed which contains the covenant, con¬ 
stitutes a sufficient privity of estate to make the burden of a covenant to 
do certain acts upon the land, for the support and protection of that 
interest and the benehcial use and enjoyment of the land granted run 
with the land charged. An obligation, duly expressed, that the structures 
upon one parcel of land shall, for ever, be of a certain character for the 
benefit of an adjoining parcel, is equally a charge upon the first parcel, 
whether the obligation is affirmative or merely restrictive, and whether the 
affirmative acts, necessary to carry the obligation into effect are to be done 
bv the owner of the one or the owner of the other. ’’t 1 2 ) Such covenant 
must necessarily relate to the property with which it is to run but it will run 
nevertheless even though a part of it does not relate to the land devised.*. 
Such covenants must be clearly distinguished from those treated of in the 
section, as well as from easements, such as a right to light or a water¬ 
course,’or a. right of way, which may independently of notice be enforced 
against the occupier of the servient tenement if the right, is interfered 
\\4th * 3 > Or in other words while a mere covenant avails against only those 
who take with notice, an easement avails against all the world irrespective 
of notice But a covenant running with the land though wider in its 
application is not necessarily exempt from the equitable rule as to notice w 
For while it is clear from the Act that certain covenants* 3 ) are enforceable 
against all transferees with or without notice, there are others, which 
though falling into the same class are still not enforceable against all 
transferees independently of notice. The former may be designated the 
usual covenants, while the latter are those unusual covenants which are 
not presumed by implication of law but which though running with the 
land are nevertheless not enforceable against transferees without notice. 
Such covenants would then be scarcely distinguishable from those comprised 
in the section. In one case the lessee had promised to prepare and hie 
with the lessor annually certain rent statements. The court was much 
exercised with the question whether it was a covenant running with the 
land but eventually assume that it was so.* 3 ) It is submitted that tne 
covenant was purely personal and could not be said to be in any degree 

annexed to the land. 

726. Negative Covenants. —A restrictive covenant is one which would 
entitle a third person to interfere with the free use which the transferee 
may choose to make of the property which is the subject matter ot e 
contract.* 7 ) A restrictive covenant runs with the land if created for the 
benefit of the land conveyed or of that of which the grantor remains the 
owner, and is intended to be annexed to such land; in other words, when 
bv the construction of a grant it appears that it was not the intention o 


(1) Bronson v. Coffin, 108 Mass., 175 
cited in Daynl Chandra v. Chunilal, 12 
C.L.J., 259 (264).; 7 I.C. 815 (817, 818) 
followed in Ramsingh v. Ramsingh [1917] 
O.W.R., 48 ; 39 I.C. 778. 

(2) Lodna Colliery Co. v. Bepin Bihari, 
1 P.L.J. 84; 55 I.C. 113. 

(3) Cf. Per Hellish, L.J., in Leech v. 


Schweder, L.R. 9 Ch., 463 (475, 475). 

(4) Renals v. Cowlishaiv, 11 Ch. 

866 O.A., from 9 Ch. D., 125. 

(5) E.g. those mentioned in Ss. 55, oo 

and 180. . 

(6) Mohunsa v. Sundra 42 I.C. 

(7) Pemsel and Wilson v. Tucker, [1907J 
2 Ch., 191. 
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the parties to create or reserve a right in the nature of a servitude in the 
land granted, for the benefit of other land owned by the grantor,—no 
matter in what form the intention may be expressed, such right, if not 
against public policy, will bo held to be appurtenant to the land of the 
grantor, and binding on that conveyed to the grantee, and the right and 
burden, thus created and imposed, will pass with the land to all subsequent 
grantees. The converse proposition also holds, because a grantor may 
impose restrictions for the benefit of the land already sold as of that 
remaining in his hands which he proposes to sell/ 1 ) Negative covenants 
entered in sale deeds restricting the right of the purchaser to use the land 
purchased ordinarily fall under the three following classes: (i) where the 
covenant is entered into simply for the vendor’s own benefit; (ii) where the 
covenant is for the benefit of the vendor in his capacity of owner of a 
particular property; and (iii) where the covenant is for the benefit of the 
vendor, in so far as he reserves unsold property, and also for the benefit 
of other purchasers as part of what is called a building scheme/ 2 ) In all 
such cases, the court lias, speaking generally, no discretion to consider the 
balance of convenience on matters of that nature, but is bound to give 
effect to the contract between the parties, unless the plaintiff seeming to 
enforce the covenant has by his own conduct, or by that of the persons 
through wnom he claims, become disentitled to sue/ 3 ) Such covenants 
may assume a variety of forms. For instance, they may require the 
purchaser to conform to a settled building scheme as that the land should 
be used only for the erection of houses adapted for and used as private 
residences in which case the erection of residential flats would be 
a breach/ 4 5 ) So would be the erection of an embankment and tin 
•of a railway line, the breach of a covenant that the land shall 
only for building private dwelling houses and against the carrying 
them any noisy traded); so where the vendees covenanted not 

any hut, house or shop or anv hotel of less annual value than £50,” 
and the administratrix of the vendor sued the vendee’s assignee upon the 
covenant for injunction, but it appeared that the plaintiff had no interest 
in any adjoining land which would be damaged by breach of the covenant. 
It was held that in these circumstances the covenant which was a personal 
one could not be enforced/ 6 ) Covenants which are unusually restrictive 
are not included in nor presumed from the usual covenants: as for instance, 
a covenant to build houses on land the rent of which should be double the 
value of the rent reserved by the deed, without limiting any time within 
which such building was to' be required/ 7 ) Delusive or deceptive state¬ 
ments as to covenants by the transferor not only disentitle him to enforce 
■them, but if they materially affect the enjoyment of the property, the 
purchaser may repudiate his bargain/ 8 ) 


running 


be 

on 

to 


used 

upon 

erect 


727. It would appear that a transferee, availing himself of this 
section, must explicitly plead want of notice and then prove it. ” And 


(1) Dayal Chandra v. Chunilal, 12 C.L. 
J., 259 (265). 

(2) Per Farwell, J., in Osborne v. Bradley, 
[1903] 2 Ch. 446 (450). 

(3) Per Lord Cairns in Doherty v. 
Allman, 3 App. Cas., 709 (719) followed 
in Osborne v. Bradley, [1903] 2 Ch., 446 
<451). 

(4) Rogers v. Hosegood [1900] 2 Ch., 388. 

(5) Long Eaton Recreation Grounds Co., 


v. Midland Railway, 71 L.J.K.B., 74, O.A. 
[1902] 2 K.B., 574. 

(6) Formby v. Barker, [1903] 2 Ch., 
539. 

(7) Andreiv v. Aitken, 22 Ch. D., 218. 

(8) Spunner v. Walsh, 11 W. Eq., 597; 

FI in v. Woodin, 9Ha., 618 ; Phillips v. 
Cladcleugh, L.R., 4 Q.B., 159 ; Cato v. 
Thompson, 9 Q.B.D., 611 ; Ellis v. 

Rogers 2 Ch. D., 661. 
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it would seem still that, if a defendant put in a statement, but did not 
set up the defence that he is a purchaser, for value without notice, he 
cannot afterwards insist on that defence. "W In England it has been 
held that when the benefit of a restrictive covenant has been once clearly 
annexed to one piece of land there is a presumption that it passes by an 
assignment of that land, and it may be said to run with the land in equity 
as well as at law, without proof of special bargain or representation of the 
assignment of the land. The covenant in such a case runs with the land 
because the assignee has purchased something which inhered in or was 
annexed to the land which he bought. The purchaser’s ignorance of the 
existence of the covenant does not defeat the presumption, though it may 
be rebutted by proof of facts inconsistent with it.< 1 2 > The question of 
notice would hardly arise where a valid charge has been created on land, 
and which being an interest carved out of the land would subsist and may 
be enforced against a purchaser independently of notice. ”< 3 > 

728. Nature of Relief granted. —A restrictive covenant may be en¬ 
forced by a pertual injunction, or a mandatory injunction; while in certain 
cases the Court may substitute damages for an injunction. 

729. Perpetual injunction will only be decreed if the right and the 

breach are clearly established, and the covenant is of 
(1) injunction. guch a nature as can be specifically enforced. In such a 

case injunction will be granted, and the court will not, except under very 
exceptional circumstances, take into consideration the comparative injury 
to the partits from granting or witholding it.< 4 > And in all cases injunction 
is the rule, and damages the exception. A covenantee has a right to the 
enjoyment of his property ninth) ct forma as stipulated for by him.< 5 > And 
it is no defence to say that the right complained of has occasioned no 
damages, or has on the contrary benefited the owner. The question has 
nothing to do with damages, and it is not necessary that the plaintiff should 
prove any damages.< 6 > So Kekewich, J., in one case said: “When a 

man is suing on a covenant, leaving out of the question of course those 
minima about which the law is said not to care, it is immaterial whether 
there is damage or not. A man is entitled to enforce that covenant, which 
is a species of property. ”< 7 > Lord Cranworth arrived at the same conclu¬ 
sion, though his reasoning was different: “ It was said,’’ he remarked, 

“ that this case comes within the principle of those cases in which the court 
has refused to interfere because no damage has been actually sustained; but 
a person who stipulates that her neighbour shall not keep a school, stipu- 
lates that she shall be relieved from all anxiety from a school being kept. 


Grand Junction Canal Co., 15 Beav., 270. 

(5) Per Wood, V. C. in Tipping v. 
Eckersley, 2 K. & J., 264 (770); Western 
v. Mac Dennott, L.R. 1 Eq. 499; Leech 
v. Schtveder, L. R., 9 Ch., 465 n. ; reviewed 
bv Hall V.C. in Manners v. Johnson, 1 Ch. 
D., 673 (680). 

(6) Manners v. Johnson, 1 Ch. D., 
(673, 680) ; Richards v. Revit., 7 Ch. D., 
224 (226) ; following Wilson v. Art, H.L.B., 
1 Ch., 463 ; Collins v. Castle, 36 Ch., D., 
243. 

(7) Collins v. Castle, 36 Ch., D. 243 (254, 
256). 


(1) 2 W. & T.L.C., p. 30, note; Hira 
Singh v. Narain, 10 C.P.L.R., 100 (112); 
followed in Qopal v. Ganput, 13 C.P.L.i?., 
172 ; Mulji v. Macleod, 5 Bom. L.R., 991 

( 995 ). „ 

(2) Rogers v. Hosegood, [1900] 2 Ch., 

838. 

(3) Abadi v. Asaram, 2 A. 162 ; but 

in a later case the question was let open, 
Churaman v. Balli, 9 A. 591. “ Charges ” 

are dealt with in S. 100, post. 

(4) Leader v. Mody, L.R., 10 Eq., 153 ; 

Tipping v. Eckersley, 2 K. & J., 264; 

Johnstone v. Hall, ib., 420; Dickenson V. 
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and the feeling of anxiety is damages.’’t 1 ) The court is bound to protect 
the plaintiff against violation of the contract entered into by him. Where 
a restrictive covenant is entered into for the benefit of the covenantee per¬ 
sonally, and not to secure the amenities of his property or as part of a 
building scheme, the plaintiff will not lost* his right to enforce the covenant 
by injunction, on the ground that there lias been a change in the character 
of the neighbourhood, unless In* himself has been guilty of some act or 
omission raising a personal equity against him/ 2 ) 


But in these matters the court is given a wide latitude. And, though 
ordinarily, tl^e inconvenience to the defendant is not to be taken into ac¬ 
count, it is loth to issue an injunction if it is made clear that the mischief it 
is intended to remedy is inappreciable and out of all proportion to the incon- 
yenience it would cause to the defendant.( 3 ) 


730. It has been before remarked that the covenants do not extend to 
<21 Ma dAtft compelling a party to the doing of a positive act, but while 
Injunction/ ^ is generally true, the same result may often be at¬ 

tained by framing the order in an indirect form, to compel 
a defendant to restore things to their former condition. The order when 
so framed is called a mandatory injunct ion. < 4 > It is however only resorted 
to in cases where relief by way of damages would be inadequate, and res¬ 
toration of the things to their former condition is the only relief which will 
meet the ends of justice. A breach of an express covenant is usually re¬ 
lieved against in this way, notwithstanding the inconvenience it may cause 
to the defendant. A person who enters into an express agreement is bound 
to perform its conditions literally and he cannot be relieved of his obligation 
by pleading inconvenience either to himself* 5 ) or the public/ 6 7 ) In other 
respects a mandatory injunction follows in principle a perpetual injunction 
and would be granted where it is found to be more appropriate. Thus where 
a person was bound by a covenant to supply water to work his lessee’s mills, 
the court restrained the lessor from binding the enjoyment, of the plaintiff 
by keeping the works out of repair, by the use of lock, or by continuing the 
removal of the stop-gates.< 7) Similarly a Railway Company was restrained 
from infringing its covenant to use a portion of the lessor’s land for a first- 
class station, by being required to stop its trains/ 8 ) So again, where a 
building has been erected in violation of a covenant, the defendant may be 
restrained from using it, or he may be compelled to alter the elevation and 
form of the building to the requisite symmetry/ 9 ) 


A person applying for mandatory injunction must be diligent in en¬ 
forcing his rights. A building allowed to be erected without demur/ 10 ) or 
allowed to stand for five years* 11 ) will not be ordered to be pulled down, but 
the question whether the plaintiff has used due diligence is one cf fact and 
must be judged having regard to the facts and circumstances of each case/ 12 ) 


(1) Kemp v. Sober, 1 Sim. (N.S.), 517 
620); followed in Manners v. Johnson, 
1 Ch., D., 673 (679, 680). 

(2) Osborne v. Bradley [1903] 2 Ch. 446. 

(3) Bowes v. Law., L.R. 9 Eq., 636. 

(4) Smith v. Smith, L. R. 20 Eq., 504 ; 
Herman Loog v. Blan, 26 Ch. D., 314. 

** (5) Bowes v. Law, L. R., 9 Eq., 636 ; 
Kilby v. Haviland, 19 W.R., 698. 

(6) Lloyd v. London, Chatham and 
Dover Ry., 2 D. J. & S., 579. 

(7) Lane v. Newdigate, 10 Ves., 192. 


(8) Hood v. N.E. Ry. Co., L. R., 8 Eq., 
665, modified O.A., in L.R., 5 Ch. 725. 

(9) Manners v. Johnson, 1 Ch. D., 860 ; 
Mac man us v. Cooke, 56 L.J., Ch., 66 • 
De Nicols v. Abel [1869], W.N., 14. 

(10) Gaskin v. Balls, 13 Ch. D., 328. 

(11) lb. 

(12) Gate v. Abbott, 8 Jur. (N.S.), 987; 
Senior v. Pawson, L.R., 3 Eq., 335 ; Smith 
v. Smith, L.R., 20 Eq., 500; Gaunt v. 
Nyuncy, L.R., 8 Ch., 14. 
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731. Relief in damages is substituted for an injunction, where the 

breach has been partially acquiesced in or where the 
(3) Damages. circumstances dictate such a course to be reasonable/ 1 ) 
But if acquiescence amounts to a waiver even damages cannot be given/ 2 ) 


732. What Restrictions bind Assignees with Notice. —Besides the 
covenants running with the land, and those expressed to bind assignees, 
law protects another class of servitudes controlling the enjoyment of land, 
which though not running with the land, nor even purporting to bind assigns,, 
are still enforced by law, provided that the person against whom they are 
enforced had notice of them/ 3 ) Thus in a leading case on the subject the 
owner in fee of a square garden and some houses in the square, in London, 
conveyed the garden to .4 in fee, the latter covenanting for himself and 
assigns not to use the open space for any other purpose than as a square 
"arden, it was held that u purchaser from A with notice of the covenant 
was bound by it in equity, whether or not he was bound at law, and an 
injunction was accordingly granted to restrain him from building on the 
square garden/ 4 ) In another case on the sale of a building estate, there 
was a general deed of covenant prohibiting the various purchasers from 
using or allowing their lots to be used for certain purposes, and persons 
claiming, through purchasers who had been parties to the deed, having 
notice of the covenant, were accordingly restrained from using their lots 
for any of the prohibited purposes/ 5 ) So where there was a covenant by 
purchasers of adjoining lots not to throw out a building at the rear, it was 
held that subsequent purchasers of part of such adjoining lands, with 
notice of the covenants, were held to be bound by them, although it 
appeared that the vendor had reserved no interest for himself in the houses, 
and that no substantial injury had been done to any one of the owners of 
the houses, beyond affecting their enjoyment and somewhat diminishing 
their value/ 6 ) Similarly, a covenant for the use and occupation of land 
will be enforced against the successor or assignee of the covenant without 
or with notice/ 7 ) Thus where the owner of some land sold a part of it 
and entered into an agreement with the purchaser that an adjoining plot of 
land “ should never be hereafter sold, but left for the common benefit of 
both parties and their successors,” it was held by the Privy Council that 
this being an agreement that the plot of land should be left open, in the 
state in which it then was, for the common advantage of both parties, the 
obligation could be enforced against any person who might hold the 
vendor’s land/ 8 ) So where S purchased several houses from C, agreeing 
with the latter to use the houses for dwelling purposes only, and not to 
use them for carrying on any trade or business, or cause annoyance to the 


(1) Lender v. Moody, L. R., 20 Eq., 
154; Formic 1 / v. Barket T1003] 2 C. 539 
(555). 

(2) Kelsey v. Dodd. 52 L..T., Ch., 34. 

(3) Gordhaii Das v. Mohan Lai, 45 
B. 170. 

(4) Tulk v. Moxay, 2 Ph., 774 (777) ; 
41 E.R., 1143 (1144). 

(5) Whatman v. Gibson, 9 Sim., 200. 

(6) Western v. MacDennott, L. R., 1 Eq., 
499, O.A., L.R., 2 Ch., 72 ; Whatman v. 

Gibson, 9 Sim., 19G, in which the V.C. said : 

“ I see no reason why such an agreement 
should not be binding in equity on the 
parties so coming in with notice. Each 


proprietor is manifestly interested in hay 
ing all the neighbouring houses used in 
such a way as to preserve the general 
uniformity and respectability of the row. 
To the some effect in Coles v. Sims, Kay 
50 (09) ; Keates v. Lyon. L. R-, 4 Ch., 21 
(223). (In the lower Court an attempt 
was mode to arrive at the same result > 
objecting to the erections on the groun 
of obscuring ancient lights, but Lora 
Romilley, M. R., had no hesitation m 
over-ruling the contention— ib., 505). 

(8) Mann v. Stephens, 15 Sim.,_3<9- 

(9) McLean v. McKay, L.R., 5 
327. 
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neighbouring property of C let out to other tenants, and S afterwards leased 
out these houses to persons who during negotiations became aware of the 
restrictive covenants, it was held that the lessees could not use the houses 
for the purpose of traded 1 ) In another case the owner of a freehold house 
had entered into a covenant with the plaintiff, who was a previous owner, 
that the building should not be used as a beer-shop. The house was after¬ 
wards left to the defendant as tenant from year to year, without express 
notice of the covenant, but it was held that he was bound by it/ 2 ) A 
covenant not to build houses of less value than £1,200 has been similarly 
upheld/ 3 ) And while a covenant in favour of conforming to a particular 
design of architecture will be enforced, slight deviations as to the colour 
of the buildings or as to the slate roofing may be overlooked/ 4 ) 


733. Covenants for payment of money out of the usufruct of the land 
Covenant to would equally bind the transferee with noticed 5 ) 
pay money. Defendant was permitted by the owner of certain land to 

build thereon on condition that if defendant sold any of the houses so built, 
he should pay one-fourth of the purchase money to the owner. It was held 
that the heirs of the defendant and his alienees were severally liable in 
respect of one-fourth of the purchase-money payable to the owner/ 6 ) 
Where the owner of a revenue assessed maliul transferred it reserving some 
land for himself on condition that the transferee should pay the whole of 
the assessment including that on the land reserved, it was held that the 
agreement could not be enforced in perpetuity/ 7 ) This view was sup¬ 
ported by the stare decisio of the court, and the effect of this section was 
not considered. It is submitted, that there is nothing in the agreement 
to take it out. of the rule enunciated in this section/ 8 ) Of course, a 
covenant by the mortgagor that if he sold the mortgaged property he should 
pay twelve annas per rupee to the mortgagee may operate as a clog but 
if the purchaser fails to make good his vendor’s covenant the mortgagee 
has his remedy, but such covenant can scarcely be described as annexed 
to the ownership of property.’/ 9 ) 


734. A vendor cannot create rights not connected with the enjoyment 

of the land and annex them to it, nor can the owner of 
Leading prln- i anc [ ren der it subject to a new species of burden so as to 

ciples stated. bin( i ^ in the i an d s 0 f an assignee/ 10 ) The general 

principle upon which the court deals with cases relating to the burden and 
incidents of covenants and stipulations restrictive of the free use of land 
were enunciated by Lord Cottenham in a leading case in which he observed : 
“ That this court has jurisdiction to enforce a contract between the owner 
of land and his neighbour purchasing a part of it—that the latter shall 
either use or abstain from using the land purchased in a particular way— 
is what I never knew disputed. It is said that the covenant being one which 


(1) Spicer v. Martin, 14 App. Cas., 12. 

(2) Wilson v. Hart, 2 H. & M., 551 O.A,. 
L.R., 1 Ch., 463. 

(3) Collins v. Castle, 36 Ch. D., 243. 

(4) Abadi Begam v. Asaram 2 A. 162 ; 
Churaman v. Balli, 9A. 591 ; Prabhu v. 
Ramzan, 41 A 417. 

(5) Prabhu v. Ramzan, 41 A. 417; 
Mahadeo v. Sant Baksh, 23 O.C., 118; 
57 I.C. 513. 

(6) Sri Thakurji v. Lachmi Narain, 

A.L.J 212 19 I.C. 67 ; Ram Qovind 


v. Sri Thakurji, 11 A.L.J., 231; 19 I.C. 
126; dissenting from Bhugwanbutti v. 
Forbes, 28 C. 78 in which, however, the 
liability was conceded; cf. Sukhdeo v. 
Ram Newaz [1925] A. 65; 82 I.C. 326. 

(7) Tavakal v. Imtiyaz Begum, 41 B. 
372 ; Madhav v. Sadashiv 45 B. 45. 

(8) Alliance Bank v. Kahan Singh, 
[1915] P.R. 4 ; 25 I.C. 856. 

(9) Nottingham Patent Brick cfc Tile 
Co. v. Butler, 15 Ch. D., 260, 270. 

(10) Ackroyd v. Smith, 10 C.B., 164. 
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does not- run with the land this court- cannot enforce it; but the question 
is not whether the covenant runs with the land, but whether a party shall 
be permitted to use a land in a manner inconsistent with the contract 
entered into by his vendor and with notice of which he purchased. Of 
course, the price will be affected by the covenant.” And further on he 
continued : “ That the question does not depend upon whether the covenant 
runs with the land is evident from this, that if there was a mere agree¬ 
ment, and no covenant, this court would enforce it against a party pur¬ 
chasing with notice of it, for if an equity is attached to the property by 
the owner, no one purchasing with notice of that equity can stand in a 
different situation from the party from whom he purchased.’’t 1 ) The 
covenant is not open to the objection of creating a peretuity/ 2 ) Where S 
by an instrument for valuable consideration agreed to pay a sum of money 
to his wife A out of the income of certain land, and not to alienate spch 
land without stipulating for the payment of such allowance out of its 
income, he having subsequently given a usufructuary mortgage to L subject 
to the payment of the ;N Iowa nee, and L gave R a sale-mortgage, the latter 
being informed of the charge, it was held that R was liable to continue the 
allowance to .4/ 3) Malikajia reserved to be paid annually by the vendee 
to the vendor has been on a similar principle decreed against the vendee’s 
mortgagee.Where property is sold in lots to several purchasers, any 
purchaser can enforce the covenant as if he were an equitable assignee of 
it. “ Each has an equitable right to enforce against the other, the 
obligation stipulated for in his interest and serving as a part of his induce¬ 
ment (as the other knew) to the contract. ”( 5 > But the question whether 
it is intended that each of the purchasers shall be liable in respect of those 
restrictive covenants to each of the other purchasers, is a question of fact 
to be determined by the intention of the vendors and the purchasers, in 
accordance with the ordinary rules of evidence/ 6 ) and if it is found that it 


was the intention that the purchasers should be bound by the covenants 
inter sc, a court of equity will, in favour of any one of the purchasers, 
insist upon the performance of the covenants by any other of them, and 
will do so under such circumstances without introducing the vendor into 
the matter/ 7 ) Where the vendor disposes of his entire interest though in 
separate lots and not at the same time, it has been held that the fact of 
the vendor having reserved nothing for himself in conclusion or almost so, 
shows that the restrictive covenants are intended for the mutual benefit of 
the purchasers, who will be therefore bound by them inter sc/*) 


(1) Tulk v. Moxay, 2 Phil., 774 (111); 
Keates v. Lyon, L.R., 4 Ch., 218 (222, 223). 

(2) Whatman v. Gibson, 9 Sim.. 196 ; 

Mann v. Stephens, 15 Sim., 379 ; Tulk 
v. Moxay, 2 Phil., 774 ; Keppell v. Bailey, 
2 My. & K., 517 ; Moxay v. 

Inderunck, 2 DeG. & S., 703 ; Patchink 
v. Dubbins, I Kay, 8 affirmed 23 L.J. 
Ch., 45 ; Coles v. Sims, 1 Kay, 56, affirmed 
5 De G. & M. G., 1 ; Child v. Douglas, 
1 Kay, 560; Injunction dissolved. L.J., 
1 Aug., 1854 ; Taylor v. Gilbertson, 2 Drew- 
391, not a case of convenant; Lukey v. 
Riggs, 1 Jur. N.S. 200; Hodgson v. Cop- 


pard, 29 Beav., cited in Sugd. (14th Ed.) 
596. 

(3) Abadi v. Asaram, 2 A. 162. 

(4) Churaman v. Bali, 9 A. 591 ; see 
S. 100 Comm., post. 

(5) Per West, J., in Cooverji v. Bhimjt, 
6 B. 528 (533). 

(6) Nottingham Patent Brick & Tile 
Co. v. Butler, 16 Q.B.D., 778 ; Knight v. 
Simmonds [1896] 2 Ch.. 294; Rogers v. 
Hosegood [1900] 2 Ch., 388. 

(7) Nottingham Patent Brick cfc Tile 
Co. v. Butler, 16 Q.B.D., 778 (784). 

(8) Nottingham Patent Brick Tile 
Co., v. Butler, 16 Q.B.D., 778 (784). 
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735. But in order to make them mutually binding, the covenants must 

conform to the following four conditions: (i) both the 
gites er P re_ret l " plaintiff and defendant must derive their title from a com¬ 
mon vendor; (ii) there must be evidence that previously to 
selling the lands to which both the plaintiff and defendant are respectively 
entitled the vendor had laid out his estate, or a defined portion thereof 
(including the lands purchased by the plaintiff and defendant respectively) 
for sale in lots subject to restrictions intended to be imposed on all the 
lots, and which though varying in detail as to particular lots, are consistent 
and only consistent with some general scheme of development; (iii) the 
restrictions were intended by the common vendor to be, and were for the 
mutual benefit of all the lots intended to be sold, it being then immaterial 
whether they were intended to and were equally for the benefit of the other 
land retained by the vendor; and (iv) both the plaintiff and the defendant 
their predecessors in title purchased their lots from the common vendor 
upon the footing that the restrictions subject to which the purchases were 
made were to enure for the benefit of other lots included in the general 
scheme, whether or not they were also to enure for the benefit of other 
lands retained by the vendor.The object of restrictive covenants is to 
preserve the amenities of a neighbourhood, not necessarily to preserve or 
increase the value of property. 

736, But if a person, on granting or demising land, takes a restrictive 

covenant from the purchaser for his own benefit and then 
Where benefit grants or demises other lands to other persons without 

of covenant lost. aU y uo ti ce of the covenant, the benefit of the covenant 

does not enure to the subsequent grantee or lessee. Thus where the owner 
of an estate granted a lease of a plot of land to .4, who covenanted that he, 
his executors, administrators, or assigns, would not during the term do on 
the premises anything which should be an annoyance to the neighbour¬ 
hood or to the lessor or his tenants, or diminish the value of the adjoining 
property, neither build nor allow to be built on the ground any building or 
erection without first submitting the plans to the lessor and obtaining his 
approval. The' landlord some years afterwards granted a lease of an 
adjoining plot to B, who entered into a similar restrictive covenant. Within 
twenty years .4 commenced, with the approval of the lessor, to build 
upon his ground so as to darken windows of B s house. B sued to restrain 
A from erecting, and the lessor from approving the building objected to, 
but it was held that B was not entitled to relief either on the principle 
that the lessor could not derogate from his grant, or on the ground that the 
restrictive covenants in .4’s lease enured for B s benefit. > It would be. 
observed James L J., “ too great an extension of the doctrine of implied 
obligation to raise by implication a right in the nature of an equitable 
assignment of the benefit of the covenant. There was no bargain as to 
enforcing the covenant for the benefit of the plaintiff and we cannot imply 
only ”(3) j n another case .4 sold part of an estate to B, who entered into 
restrictive covenants, for himself, his heirs and assigns, with .4. his heirs 
executors, and administrators, as to buildings on the purchased property; 
but A did not enter into any covenants as to the land retained. Afterwards 
A sold various lots of the part retained to ether persons, but nothing 
appeared as to the contents of their conveyances, nor was there any 


(1) Elliston v. Readier [1908] 2 Ch., 374. 

(2) Master v. Hansard, 4 Ch. D., 718. 


(3) Master v. Hansard, 4 Ch. D., 718 
(722). 
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evidence that they were informed of the covenants entered into by B. 
.4 then re-purchased from B what he had sold to him. It was held that 
the benefit of B’s covenants did not in equity pass to the subsequent 
purchasers of other parts of the estate from A, and that A, after the re¬ 
purchase, could make a title to the repurchased land discharged from the 

covenants. O) 


737. The question in such cases is whether the restrictions are merely 

matters of agreement between the vendor and his vendees, 
ue imposed for his own benefit and protection, or are meant 

by him and understood by the buyers to be for the common benefit of the 
purchasers.This is a question regarding which no general rule can fie 
laid down, for its determination depends upon the intention of the parties, 
and of the surrounding circumstances of each case.< 1 2 3 > But the principle 
which may be deduced from the cases is that where the same vendor selling 
to several persons plots of land, parts of a larger property, exacts from 
each of them covenants imposing restrictions on the use of the plots sold 
without putting himself under any corresponding obligation, it is a question 
of fact whether the restrictions are merely matters of agreement between 
the vendor himself and his vendees, imposed for his own benefit and 
protection, or are meant by him and understood by the buyers to be for 
the common advantage of the several purchasers. If the restrictive 
covenants are simply for the benefit of the vendor, purchasers of other plots 
of land from the vendor cannot claim to take advantage of them. If they 
are meant for the common advantage of a set of purchasers, such purchasers 
and their assigns may enforce them inter sc for their own benefit. Where 
for instance, the purchasers from the common vendor have not known of 


the existence of the covenants, that is a strong, if not a conclusive, circum¬ 
stance to shew that there was no intention that they should enure to their 
benefit.( 4 > One circumstance which has always been held to be cogent 
evidence of an intention that the covenants shall be for the common benefit 


of the purchasers is that the several lots have been laid out for sale ns 
building lots.< 5 > Again, where the vendor disposes of the whole of his 
property parcelled out in lots and the purchasers take with notice of the 
restrictive covenants, the inference is strong that the covenants are for 
the common benefit of the purchasers, who have presumably paid a higher 
price for the plots than they would have fetched if the neighbours had been 
free to make unfettered use of the property purchased by them. 


738. A purchaser may also be entitled to the benefit of a restrictive 

covenant entered into with his vendor by another or 

mpru P of' 4 covenant ot ^ ers where his vendor has contracted with him that he 
ment covenant. sha]] be the assi „ nee of it> that is< have the benefit of the 

covenant, and such covenant need not be expressed, but may be collected 
from the transaction of sale and purchase. In considering this the expressed 
or otherwise apparent purpose or object of the covenant in reference 
to its being intended to be annexed to other property or to its being only 

(1) Rente- v. Lyon* L. R., 4 Ch., 218. 

(2) Nottingham Brick c0 Tile Co. v. 

Butler , 15 Q.B.D. 201 (268), O.A.. 10 

Q. B.D. 778. 

(3) Benals v. Cotvlishau\ 9 Ch. D., 125 
f 129) ; O.A., 11 Ch. D., 800. 

(4) Rentes v. Lyon , L. R., 4 Ch., 218 ; 

^faster v. Hansard , 4 Ch. D., 718 ; Renals 


V. Cou'ishaw , 9 Ch. D.. 125. O.A., 11 

Ch. D., 866 : explained per Wills, J.. * n 
Nottingham Patent Brick <€■ Tile Co. v. 
Butler. 15 Q.B.D., 2G1 (269). 

(5) Mann v. Stephens. 15 Sim.. 377 ; 
Western v. Macdennott, L. R., 2 Ch.. 72 
Coles v. Sims, Kay 56. 
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obtained to enable the covenantee more advantageously to deal with his 
property must be attended to. W hether the purchaser is the purchaser of 
all the land retained by his vendor when the covenant was entered into 
is also important. If he is not, it may be important to take into considera¬ 
tion whether his vendor has sold off part of the land so retained and, if 
he has done so, whether or not he has sold subject to similar co\enant 
whether the purchaser claiming the bene tit of the covenant has enteied 
into a similar covenant may uot be so important.^) 

739, Covenants when Unenforceable.—A covenant which is too 
indefinite would be enforced only to the extent it is definite, and it may¬ 
be even varied by omitting from it the words that are found to be too 

indefinite for construction.® But if the covenant is altogether indefinite 

or create indefinite rights of property, the Court will not at all enforce it«> 

Again if compliance with the covenant has the effect of rendering a 
portion of the property inalienable except under very onerous and depre¬ 
ciating conditions, the Court will he reluctant to move.® Nor is the rule 
intended to authorize dealing with the property in a manner unauthorized 
by the rules and principles which govern rights in real property. If j 

covenant has the effect of creating a servitude or an easement, the Comt 
will not enforce it < 5 > A covenant may be rendered unenforceable by 
acquiescing 11 in^its* branches provided that the breaches were not un¬ 
important ® or such ns caused no particular injury or were such as did 
not affect’ the enjoyment of the property. A passive acquiescence ot one 
breach of covenant cannot be considered to be a waiver for all futuie time 
of the right to complain of any other breach.® But the case assumes 
a different aspect when the party to be aggrieved actively connives at the 
breaches or do P es some act inconsistent with his right against the covenantor. 

In doubtful cases restrictive covenants, being against common right 

are construed avoi™ bl ?J° bl Lg as a public house for the sale of beer, 

that a covenanttousethcbu. wmgas^ j ]icensp not to be dnmK - 

rtbe^em sfs^ So a prohibition against engaging in a specified trade 
on the premises * thcreto ” within a given area does not prevent 

or in any matter relatmg thereto Engaged in that trade, even 

the covenantor from lending money to pci u ^ ft ft nro fits of the 

though the debtor’s only means of repayment aie out of the prohts ot 

trade, do) . . 

, _ _ » •_ flip rule is limited onlv to restrictive 

740, Limits of the Ru • R ^ affirmative covenants', involving an 
covenants, and has no a PP h ®*^ ir gildings.W So except in the 

expenditure of money, as to buiM P^uti^ritiGs arc in favour of holding 

case of landlord and tenant the ^ - ivc or negative covenants, ns dis- 
t,dl e ed a Um y cove P nants, " which can only be enforced by making the 


tinguished from covenants 

(1) Per Hall, V.C.. in Renal* v. < CowR- 
shaw, 6 Ch. D., 130, O.A., 11 Ch. D.. 8JW- 

(2 ) Mann v. Stephens, 15 Sim., 3 m . 

explained in Keates v. Lyon, L.R., 4 C 
2i8. (225). ^ r 

(3) MeLean v. McKay. L.R., •> 1 

327 (336). , 

(4) Cf. Keates v. Lyon, L.R., 4 Ui.. 
218 (228). _ _ 

(5) McLean v. Mckay, L.R., 5 1 L., 

327 (334, 386, 337). 


(6) Richards v. Revitf, 7 Cli.T)., 224 (226). 

(7) Western v. MacDermott, L.R., 2 Ch., 
72 (74). 

(8) Plase v. Coats, L. R-, 2 Eq., 688. 

(0) Plase v. Coats, L.R., 2 Eq., 688 ; 
Feilden v. Slater, E.R., 7 Eq., 523 ; 
Jones v. Rone. L. R.. 0 Eq. 674. 

(10) Rird v. Lake, 1 H. & M.. 338. 

(11) Haywood v. The Brunsunck Perma¬ 
nent, d'C., Society, 8 Q. B.TX, 403 ; Cha- 
turbhvj v. Mansukhmanee, 27 Bom. L.R., 73. 
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owner put his hand into his pocket.”* 1 ) If the transferee has acquiesced 
in his non-enforcement or where its enforcement will be manifestly unjust, 
causing more harm than good, it will be refused.* 2 > 


Covenants for 
pre-emption and 
re-purchase. 


741. A covenant, in a deed of mortgage or sale, of pre-emption in 

favour of the transferor is not a covenant which in the 
phraseology of the English law runs with the land. Such 
a covenant is subject to the rule here enunciated, and is 
only available against transferees who have taken without 
consideration or with notice/ 3 ) The covenant must, however, give pre¬ 
emption of the land mortgaged or leased and not of other lands, in which 
case the covenant would not be enforced/ 4 * ) An option for re-purchase is 
sometimes inserted in a sale deed, which may or may not be limited as to 
time and in which a fixed price may or may not be stipulated for. Such 
option is to be distinguished from a covenant for repurchase which converts 
a sale into a mortgage and which will have to be considered later on/5) 
It will suffiie here to 6tate that where the vendor sells his property out¬ 
right to B, but stipulates for its repurchase at a fixed price, the covenant 
cannot be treated as otherwise than a purely personal one* 6 ) and which could 
only be enforced in the terms of this section, and for which the limitation 
would presumably be six years calculated from the date of the sale. It is 
however apprehended that such a covenant unlimited as to time would be 
obnoxious to the rule against perpetuities/ 7 ) 


A covenant between the mortgagor and mortgagee restraining the 
former from alienating the mortgaged property creates only a personal 
covenant between the parties and does not * invalidate a lease by the 
mortgagor/ 8 ) So a covenant between the seller and the purchaser of 
immoveable property to the effect that the latter will ever pay the former 
Its. 20 annually for worship of God cannot be enforced against the pur¬ 
chaser's transferee as it is not a covenant running with the land 
indeed, there is no such thing ns between a vendor and purchaser 
covenant to pay money running with the land/ 9 ) 


pur- 
and, 
as a 


742. Obligations merely Contractual.—The second paragraph deals 
with a contractual obligation relating to land but falling short of an interest 
therein, or easement thereon. A similar provision is made in s. 3 ill (g) 
of the Specific Relief Act, and s. 91 of the Indian Trusts Act/ 1 ®) The 


(1) Haywood v. Brunswick Building 
Society, 8 Q.B.D., 403 (409); animad¬ 
verting on Cooke v. Chilcott, 3 Ch. D., 
694 ; in Morland v. Cooke., L. R., 6 Eq.[ 
252, there was a deed of partition. The 
correct rule in accordance with the text 
has been enunciated in Wilson v. Hart, 
L.R., 1 Ch., 464; London dc S. IF. By. 
Co. v. Comm, 20 Ch. D., 582 ; Austerberry 
v. Corporation of Oldham, 29 Ch. D., 750 ; 
Hall v. Eunn, 37 Ch. D., 74 ; Cloqq v. 
Honds, 44 Ch. D., 503. 

(2) Bedford v. Trustees of the British 
Museum, 2 M. & K., 552. For a full 
commentary on this subject see under 
S. 11 ante. 

(3) Ramaswami v. Chinnan, 11 M.L.J. 

R., 132 (134) ; Mg. Bya v. Mg. San, 10 

I.C., (R), 779. ; contra in Karim Balcsh 

v. Phula Bibi, 8 A. 102; Bahadur Singh 


v. Bam Singh, 21 A. 12 ; Basdeo v. Jhagru, 
46 A. 333. 

(4) C’ollison v. Lettson, 6 Taunt, 224; 
Keppel v. Bailey, 2 My. & K., 517 (544). 

(5) S. 58 Comm, post. 

(6) Stocker v. Dean, 16 Beav. 161 ; 
Quru Nath v. Yamachana, 35 B. 258; 
Srimutty Tripoora v. Juggur Nath, 2 
W.R., 321 ; Gurunath v. Yamanava, 35 

B. 258 ; contra Bansidhar v. Ganeshe, 22 A. 
338 (339). 

(7) London and S. IF. By. v. Gomen, 
20 Ch. D., 562 over-ruling contra held in 
Birmingham Canal Co. v. Cartwright, 
11 Ch. D., 421. 

(8) Syed Husain v. Bank of Upper 
India, 2 O.L.J., 291 ; 30 I.C. 289. 

(9) Mohini Mohan v. Ram Das, 28 

C. W.N., 271 ; 80 I.C., 210. 

(10) Act II of 1882. 
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obligation arising out of the contract must, of course, be legal and the 
contract itself clearly proved. The purchaser with notice of a previous 
contract for sale of the same property is in the eye of the law a trustee 
for him of the land so purchased.t 1 2 3 4 > In so enacting the rule, the Legis¬ 
lature has adapted the corresponding English rule which clothes the holder 
of a contract to transfer land with equitable title therein, which he is 
entitled to enforce against a later transferee with notice. But apart from this 
equity his contract is declared to create no more than a personal right to 
specifically enforce the contract.Such a contract may not only be 
enforced against the actual party to it and his representative, but also 
against other persons who claim by a title subsequently created, for, as 
their Lordships of the Privy Council in one case observed, “ there is nothing 
more familiar than the doctrine of equity that a man, who has bona fide 
paid money without notice of any other title, though at the time of the 
payment he, as purchaser, gets nothing but an equitable title, may after¬ 
wards get in a legal title, if he can, and may hold it; though during the 
interval between the payment and the getting in the legal title he may 
have had notice of some prior dealing inconsistent with good faith of the 
dealing with himself. "W But it is equally clear that a subsequent trans¬ 
feree who has in good faith paid money without notice of any other title has 
the greater right to protection than one whose contract is still inchoate, 
although he may be equally innocent.< 5 > So where there is a term in 

gross the expressed object of which has boon satisfied, the term, is, according 
to the doctrine of equity, held upon trust for the successive equitable 
interests according to their priorities. It follows that if a subsequent 
equitable owner gets in the term with notice of the pnoi equity he gets it 
subject to the equity of the prior equitable owner, and, consequently^ is 
restrained from setting it up against such owner by reason of an equity 
vested not in a third person, but in that prior equitable owner him self. 
And so it has been elsewhere observed that “ where two persons have in 
conscience, an equal claim to the same property, equity will not interfere 
against the one who acquires a legal right to hold it, even although his 
equitable title be of later date than that of his opponent. The rule is 
subject to no exception not even in favour of charities < > Ko person can 
have an equity of a higher kind in respect to property than that which 
arises from his having fairly bought and paid for it. The execution of a 
conveyance to a bona fide purchaser for valuabe consideration, or to his 
trustee, will, therefore under the above rule render his title indefeasible 
as against all equitable claimants, even for valuable consideration, of whose 
claims he had no notice prior to the execution of the conveyance and 
actual payment of the purchase-money. Of course, if the purchaser knows 
of an incumbrance, either before or after the execution of his conveyance, 
but before the payment of the whole of his purchase-money, he will be 
liable to the extent of any purchase-money, which he subsequently, with¬ 
out the consent of such incumbrancer, pays to the vendor. 


(1) Nur Mahomed v. Dinshaw [1022] 
B. 393 (396). 

(2) Qangaram v. Laxman, 40 B. 498. 

(3) S. 54, para. 5. 

(4) Per Lord Solbourne, L.C., in Black- 
wood v. London Chartered Bank of Aus¬ 
tralia, L.R., 5 P.C., 92 (111); Puchhalal 
v. Kunj Behari, 18 C.W.N., 445 ; 20 I.C. 
803; PiUhenpurayil v. Katidiyal [19161, 

2 M.N. 31 ; 34 I.C. 906. 


(5) Sudg., 177. 

(6) Per Lord Eldon, L.C., in Maundrell 
v. Maundrell, 10 Ves., 246 (259, 260); 
Taylor v. Russell, [1901], 1 Ch., 8 (29). 

(7) Dart’s V. & P. (6th Ed), 927 ; citing 
Oxwick v. Plutner, Bac. Abr., Mortgage 
E.S.3 ; Attorney-General v. Wilkins, 17 
B.. 285. 

(8) lb., p. 927, 928. 
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743. Where there is only an agreement to renew a kanom or mortgage 
for twelve years and the owner sells the property to a third person who 
purchases with notice of the prior agreement, such third person can sue to 
eject the person who is in possession, and who is entitled to get the kmom 
renewed under the agreement, notwithstanding' the fact that the person 
in possession would be, at the institution of the suit, in time to enforce 
specific performance.* 1 ) So where a mortgagee had, at the time of his 
mortgage, notice of an agreement by the mortgagor to mortgage his pro¬ 
perty to another, the latter though holding a subsequent mortgage would 
have priority over the prior mortgagee, because the latter had taken his 
mortgage with notice of the prior agreements.* 2 3 ) In other words, so long as 
the remedy of the person having the benefit of an obligation is subsisting 
and not barred by time, he may not only enforce his right, but he may 
also restrain others who may be acting in derogation of it. But as soon 
as the enforcement of his right becomes barred by time, he has then no 
equity left that he could use for offensive or defensive purposes. So where 
the owner contracted to sell his property to A and he then sold it to B, 
who took it with notice of the prior contract in favour of A, who sued the 
owner without impleading B, and obtained a decree for specific performance, 
that decree would not be sufficient to oust B and if he is sued for possession 
B may set up limitation in bar of .4’s right to enforce his contract against 
him. *3) 


744. It would appear that the rule still holds good although a 
purchaser may have procured a good legal title by fraud of a third party, 
provided that he is innocent and has had no notice of it.* 4 ) The two 
cardinal rules on the subject were stated by James, L. J., to be (i) that 
from a purchaser for value without notice this court takes away nothing 
which that purchaser has honestly acquired; and (ii) that if a purchaser, 
however honest, on the completion of his purchase, acquires a defective 
title, that defective title this Court will not allow to be strength¬ 
ened either by his own fraud or by the fraud of any other 

person.* 5 ) The purchaser is not deprived of his protection if the 
legal estate is acquired by him by a different title from that 

which is deduced.* 6 ) And it has been even held that the defence 
of purchase for value without notice may be sustained, although the 
defendant, in order to make out his title to the legal estate, must rely 
on an instrument which discloses the title of the plaintiff, the defendant 
not having had notice of such instrument at the time of his purchase. So 
where the trustees of settlement advanced the trust-money on the security 
of real property which was conveyed to them by the mortgagor, the trust 
being noticed in the mortgage-deed, the surviving trustee of the settlement 
afterwards re-conveyed a part of the property to the mortgagor on payment 
of part of the mortgage-money, which he appropriated. The mortgagor 
then conveyed that part of the property to new mortgagees, concealing with 
the connivance of the trustee, both the prior mortgage and the re-convey- 


(1) Achuban v. Roman , 13 M.L.J.R., 
217. 

(2) Kameswaramma v. Sitaramanuja, 29 
M. 177. 

(3) Manoji v. Sarat Lai, 4 C.L.J., 334 ; 

Jugaldas v. Ambashankar, 12 B. 501; 

Yashvant v. Vithoba, 12 B. 231 ; Sumo- 

moyi v. Ashutosh Qosuximi, 27 C. 714. 


(4) Pilcher v. Rawlins, L. R., 7 Ch., 
259 (270) ; Heath v. Crealock, L.R., 10 Ch., 
22 . 

(5) Heath v. Crealock, L.R., 10 Ch., 

22 (33). 

(6) Pilcher v. Rawlins, L.R., 7 Ch. 
259. 
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imce. When .the fraud was discovered, the cestui quo trust under the 
settlement hied a bill against the mortgagees claiming priority. But it was 
held that the court would not interfere to take away the legal estate which 
passed to the new mortgagees under the reconveyance.< x > Similarly, the 
result would be the same if in the above case the surviving trustee after 
the mortgage induced the mortgagor to execute a deed by which the 
mortgaged property purported to be conveyed to the trustee as on a 
purchase by him, though no mono} 7 in fact passed and the trustee then, 
concealing the prior mortgage and shewing title under the pretended 
purchase-deed, conveyed the property to a mortgagee with notice/ 1 2 ) The 
right of the person entitled to priority is not lost by the fact that the 
subsequent transferee had obtained a conveyance and was put in possession 
of the property. But in such a case the court may vary its decree for 
possession by declaring that the defendant’s possession was that of the 
trustee for the plaintiff, to whom he should convey the property/ 3 ) 


745. But a purchaser with a mere equitable title, is postponed to 
prior equitable claimants, for where the equities are equal the prior title 
prevails/ 4 ) Now it is provided in the Specific Relief Act< 5 ) that specific 
performance of a contract cannot be enforced in favour oif a person who, 
previously to the contract, had notice that a settlement of the subject- 
matter thereof (though not founded on any valuable consideration) had 
been made and was then in force, and it has been accordingly held that a 
person entitled to priority may sue for specific performance notwithstanding 
that, his document being unregistered, he has to compete with the registered 
•deed of his adversary/ 6 ) 


746, Points for Proof and Defence. —Some of the cases in which the 
rule has been shewn to be inapplicable have been already discussed (§ f36). 
The subject of notice, however, still remains. As the section is worded, it 
would seem that the person who sues upon his covenant or contract must 
allege and prove that his defendant is either a transferee with notice or a 
gratuitous transferee as a part of his cause of action. Having thus made 
out a prima facie case, it would be then on the defendant to aver and prove 
his exemption from liability on the ground that he is a transferee for con¬ 
sideration and without notice. For this purpose the plea of purchaser 
for value without notice is a single plea, to be proved by the person pleading 
it; it is not to be regarded as a plea of purchaser for value, to be met by 
a reply of notice.’/ 7 ) Where, however, the competition is not between a 
prior covenant or contract and subsequent completed transfer, but only 
between the former and an executory contract for transfer, then the rule 
here enunciated does not apply and in that case qiii prior est. rn temporis 
must be held to be potior in juris. On this ground some decisions, which 


(1) Pilcher v. Rowline, L.R. 7 Ch. ?59. 

(2) Per Lord Hatherlev, L.C. (James, 
"L. J., concurring) in Pilcher v. Rawlins 
L.R., 7 Ch., 259 ; over-ruling O.A. Pilcher 
v. Rawlins, L. R., 11 Eq.. 53; disapprov¬ 
ing of Carter v. Carter, 2 K. & J., 617. 

(3) Oafur v. Bhikaji, 3 Bom., L.R., 659. 

(4) Thorpe v. Holdsworth, L.R., 7 Eq. 

139. 

(6) S. 24 ( d ), Act I of 1877. 

(6) Churulemath v. Bhoyrub, 10 C. 


250; Chunder v. Krishna, ib., 710; Kavar 
v. Ismail, 9 M. 119; Cooverji v. Bhimji, 
0 B. 528; Abadi v. Asaram, 2 A. 162; 
Churatnan v. Batti, 9 A. 195 ; Krishna 
v. Qangaram, 13 A. 28, Specific Relief 
Act (I of 1877) S. 27. 

(7) Per Farrwall, J., in Nisbet and Potts’ 
Contract [1905] 1 Cli., 402; Mulji Jetha 
v. Macleod, 5 Bom., L. R., 991 (995); 
Raja of Karvetrujf/ar v. Echampadi , 4 
M.L.W., 200 ; 35 I.C. 893. 
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are assumed to lay down the contrary might be distinguished* 1 2 ) while in 
others the question of the burden of proof was neither raised nor considered. 
But there still remains a number of cases in which in a competition between 
a prior contract and a subsequent completed transfer the former was held 
to possess priority, independently of proof of notice against the transferee 
upon whom it was held to lie to prove his non-liability to the claim on the 
ground of absence of notice.* 3 * Some justification for this view is found 
m section 21 (b) of the Specific Relief Act* 4 ) and section 91 of the Trusts 
Act.* 5 6 ) But the latter gives no indication on the question of onus, while 
the former is merely declaratory of a right and the general rule governing 
priorities with no reference to the special priority created by this section, 
the language of which must be construed consistently with the maxim 
“ Ei incumbit probatio qui ilicit non ei qui negat/'W In this country, 
generally speaking there is no distinction between legal and equitable estates 
but it is in some measure recognised in this section. For while ordinairily 
the rule is that prior in tcmporis potior in juris ,* 7 ) this section enacts that 
in a competition between a prior contract and the subsequent transfer the 
former is only postponed in favour of the latter, if he is a bona fide purchaser 
for value without notice, which he must plead specifically, otherwise he will 
not be permitted to prove it at the hearing.(®) The burden of proving these 
facts defeating the prior contract is therefore, in this view in some cases to 
be held on the subsequent transferee.* 9) * 

747. As regards notice it has been held that constructive notice is 
sufficient to preclude the setting up of the defence of purchase for valuable 
consideration without notice.* 10 ) A yearly tenant* 11 ) or an under-lessee* 12 ) is 
equally bound to inquire into his landlord's title, and would be bound by 
any restrictive covenants binding his landlord. Indeed, prudence dictates 
that an intending purchaser should always inquire whether there are any 
undisclosed covenants or considerations restrictive of the enjoyment of pro¬ 
perty.* 13 ) At the same time the vendor cannot require the property to be 
subjected to “ covenants, conditions, and restrictions,” which do not appear 
upon the abstract,* 14 ) nor to obligations which, though appearing on the 
abstract, were not noticed in the particulars and conditions.* 15 ) Sometimes 
notice of the covenants would be presumed from the nature of the property, 

(1) Hurnundun v. Jawad Ali, 27 C. 468 13 C.P.L.R., 172; Budhia v. Hari Ram, 

(472); Hira Singh v. Narain, 10 C.P.L.R., 14 C.P.L.R., 117 (119). 

107 (111) rule extended to a subsequent (9) Attorney-General v. Biphosphate 

transfer in Gopal v. Ganpat, 13 C.P.L.R., Guano Co. v. 11 Ch. D., 327 (337) ; Wilkes 
172 (170) on the ground that English v. Spooner [1911] 2 K.B ; 473 (486); 

law recognizes such priority : followed in Akhoy Kumar v. Corporation of Calcutta, 

Budhia v. Hari Ram, 14 C.P.L.R., 117 42 Cla, 625 (636).; Naubat v. Dhankal, 

(119). 14 A.L.J., 111. 

(2) Chunder Kant Roy v. Krishna, 10 C. (10) London <Sc S. W. Ry., Co. v. Gomm, 

710 (712). 20 Ch. D., 583; Patman v. Harland, 17 

(3) Huniah Lai v. Vasudev, 36 B. Ch. D., 353 ; Nottingham Brick <Ss Tile Co. 

446 (449) in which Varden Sette v. Luck- v. Butler, 16 Q.B.D., 78 ; Fielden v. Slater, 

pathy, 9 M.I.A., 307 (326. 327) was relied L.R., 7 Eq., 523. , 

on, but which was a case of a prior charge. (11) Wilson v. Hart, L. R., 1 Ch., 463. 

(4) Act I of 1877. (12) Parker v. Whyte, 1 H. & M., 167; 

(5) Act II of 1882. Clements v. Wells, L.R., 1 Eq., 200. 

(6) “The burden of proof lies upon (13) Clements v. Wells, L. R., 1 Eq.,_", ’ 

him who asserts not upon him who denies.” Morland v. Cooke, L. R., 6 Eq., 252 ; Wilson 
Lallubai v. Bai Amrit, 2 B. 299 (303). v. Hart, L. R., 1 Ch., 463. , 

(7) “ Prior in time, stronger in law.” (14) R e Moncktom and Gilzean, 27 un. 

(8) Mulji Jetha dc Co. v. N. C. Macleod, D., 555. 

5 Bom. L.R., 991 ; Hira Singh v. Narain ( 15 ) Hardman v. Child, 28 Ch. D., 71Z. 

Gond 10 C.P.L.R., 107 ; Gopal v. Ganpat, 
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or from the surrounding circumstances, or where their existence is of such 
notoriety in the neighbourhood as to affect a person with notice of the 
covenants.And it is not only the immediate parties to a transaction, 
but also persons who come into possession under a derivative title, that 
are subject to the rule.* 1 2 * Besides the plea of transfer for consideration and 
without notice, there are other defences open to the subsequent transferee, 
which are recognized as destroying the priority which the rule under refer¬ 
ence confers. It would, for instance, be defeated by estoppel< 3 > of which 
section 78 affords an example, while limitation is of course intended to 
quiet all claims not prosecuted within the period allowed by the law. 

748. Similarly covenants may be discharged by the impossibility 
of performance, as where the subject-matter of the covenant perishes with¬ 
out default of the covenantor,W or it may be discharged by an act of law, 
if its performance is made unlawful by a statute,< 5) * but apart from limitation 
the Court will not refuse to enforce a covenant on the mere ground of delay, 
though the Court is always reluctant to revive state demands, from which 
it may infer release, waiver or acquiescence, which all afford other answers 
to the claim.( 6 > The covenantor is exonerated from the performance of 
his covenant when performance is prevented by the wrongful act of the 
covenantee. < 7 > . .. , 

41 . Where, with the consent, express or implied, of 

the persons interested in immoveable pro- 
Tran^fer by pertv a person is the ostensible owner of such 

property and transfers the same for con¬ 
sideration, the transfer shall not be voidable on the 
ground that the transferor was not authorized to make it: 
provided that the transferee, after taking reasonable care to 
ascertain that the transferor had power to make the transfer, 
has acted in good faith. 

SYNOPSIS. 


71,9. Analogous Low. 

751. Principle. 

752. Section 1,3 Distin¬ 
guished. 

753. Meaning of Words. 
75!,. Transfer by osten¬ 
sible owner. 

755. Manager excluded. 
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760. Consent inferred 

from Attestation 
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rial. 
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transferee should 
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with the English Law 


749. Analogous Law.—This A . 9 ^ I 1 I 1 

vhich similarly lays clown that if a person having a right to an estate 
>ermit or encourage a purchaser to buy it of another, the purchaser shall 


(1) Wilson v. Hart , L. R., 1 Ch., 463 
(466, 467). 

(2) Tulle v. Moxay, 2 Phil., 774 ; McLean 
v. McKay , L.R., 5 P.C., 327 (336). 

(3) Hari Mohan v. Ram Narain, 14 
I.C., 28 (29). 

(4) Taylor v. Caldwell, 3 B. & S., 826; 

Appleby v. Myers, L.R., 2 C.P., 651; 
Boast v. Firth L. R., 4 C.P., 1 Robinson 
v. Davison, L. R., 6 Ex., 269 ; Howell v. 

Coupland, 1 Q.B.D., 258. ; Nickoll & 

Knight v. Ashton Edrige tfr Co. [1901] 


2 K.B., 126 ; Krell v. Henry [1903], 2 K.B. 
740. 

(5) In re Baher, 20 Ch. D., 230; In 
re Maderer 27 Ch. D., 523 but see Brewster 
v. Kitchel, 12 M„ 166; Newingtion 
Local Board v. C< ttingham Local Board, 
12 Ch., D. 725. 

(6) Haradhan v. Bhagabati, 41 C. 852. 

(7) Roberts v. Bury Commissioners, 
L.R., 5 C.P., 310 (329); Raymond v. 
Minton, L. R., 1 Ex., 244 ; Learoyd v. 
Brook [1891], 1 Q.B., 431. 
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hold it against the person who has the right, although covert or under age/ 
And even at law as to chattels, if a party negligently or culpably stands 
by and allows another to contract on the understanding of a fact which he 
can contradict, he cannot afterwards dispute that fact- in an action against 
the person whom he has himself assisted in deceiving/ 1 2 ) 

The rule is a deduction from the law of estoppel which is enunciated 
in the Indian Evidence Act/ 3 ) and, as such, it f^rrns an exception to the- 
general rule that a person cannot convey a better title than he has himself 
in the property/ 4 5 ) The same rule applies to moveable property, the law 
regarding which is similarly enunciated in the Indian Contract Act/ 5) The 
rule was recognized in India long before the present enactments/ 6 ) and its- 
principle has been since held to be applicable to execution sales/ 7 ) and 
localities where the Act itself is not yet in force, e.g., the Punjab/ 8 ) 

750. In his speech, when moving for leave to introduce the Bill to- 
amend this Act, the Hon’ble Mr. (afterwards Sir Courtney) Ilbert observed 
on this section as follows: “ The section is based on the principle that 
where one of two innocent persons must suffer from the fraud of a third 
party, the loss should fall on him who lias created or could have prevented 
the opportunity for the fraud, and that in such cases hardship is caused 
by the strict enforcement- of the general rule that no one can confer a 
higher right on property than he himself possesses. This principle is 
generally recognized in the jurisprudence of all civilized nations, and lies 
at the bottom of such legislation as the English Factors Act.”( 9 ) This 
section was one of the sections from which section 1 of the Act, as originally 
passed, gave power to exempt the members of any race, sect, tribe or clause, 
and it was at first proposed in the amending Bill to continue this power of 
exemption in a modified from/ 10 ) but the Select Committee decided that it 
was unnecessary to give a power to exempt from the section on the ground 
that it contained a rule of equity which the courts should follow, and which 
they probably would follow even if the section were excluded from the Act/ U) ' 

' The rule here expounded has its apt analogue in the principles on 
which the English Courts of Chancery act- in cases of resulting trusts/ 12 ) 


751. Principle. —This section is an exception to the rule that a person 
cannot convey a better title than he himself has to the property, 
rt is founded on the equitable doctrine of estoppel, and has 
been enacted in accordance with the ruling of the Privy Council 


(1) Sugd., 743. In re Morgan ; Pilgrem 
v. Pilgrem, 18 Ch. D., 93 ; Carrit v. Real 
and Personal Advance Co., 42 Ch. D., 
263. As to estoppel against the minor, 
Luchmen v. Kalli Churn, 19 W.R., 292 
(290, 297), P.C. ; followed in Chunder 
Coomar v. Hurbans, 16 C. 137. The view 
is not inconsistent with Dhurmo v. Brahmo, 
25 C. 616 O.A. ; Brahmo v. Dharmo, 
20 C. 381. 

(2) lb. 

(3) S. 115, Act I of 1872 ; Mutsaddilal 
v. Daleep Singh, 7 A.L.J., 967 (974) ; 
Hoorbai v. Aishabai, 12 Bom., L.R. 457 
(458). 

(4) S. 108, Indian Contract Act (IX of 
1872). 

(5) lb., excep. (1) & (2) ; cf. also lb., 
Ss. 238, 245 & 246. 

(6) Mohesh Chunder v. Issur Chunder, 

I. I.J. (N.S.), 266 ; Ram Coomar v. McQueen. 


uddin, 1 A. 82. . 

(7) Mhd. Mozuffer v. Kishori Mohun, 
909 (919) P.C. ; Mathura Prasad v. Anandx 
Kunwar, 21 A.L.J., 498; [1924] A. 63 
Veerappa v. Ramaswami, 43M. 135 ; Nara- 
prath v. Paramboli, 34 I.C. (M), 494. 

(8) Mt. Basso v. Mir Mahomed [191oJ» 

P.L.R., 278. . „ 

(9) Proceedings of the Legislative Coun¬ 
cil, p. 182 ; Supplement to the Gazette oj 
India, dated 9th August 1884. 

(10) Statements of Objects and Reasons, 
paras. 11 and 12, Gazette of India, date 
23rd August 1884. 

(11) See Report of the Select Committee, 
para. 3, Gazette of India, dated 31st Janu 
ary 1885. 

(12) Ram Coomar v. McQueen. 11 B.L.R., 
46 (53); Khivaja Muhammad Khan 
Mhd. Ibrahim, 26 A. 490, P.C. 
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which says: “It is a principle of natural equity which must be 
universally applicable that, where one man allows another to hold 
himself out as the owner of an estate, and that a third person purchases 
it, for value, from the apparent owner in the belief that he is the real 
owner, the man who so allows the other to hold himself out shall not be 
permitted to recover upon his secret title, unless he can overthrow that of 
the purchaser by showing either that lie had direct notice, or something 
that amounts to constructive notice, of the real title; or that there existed 
circumstances which ought to have put him upon an enquiry that, if 
prosecuted, would have led to a discovery of it.’'(i) So Lord Ellenborough 
in one case observed: “ Strangers can only look to the acts of the parties 
and to the external indicia of property, and not to the private communi¬ 
cations which may pass between a principal and his broker: and if a person 
authorize another to assume the apparent right of disposing of property in 
the ordinary course of trade, it must be presumed that the apparent 
authority is the real authority. ”( 2 > This ruling is the basis of this as well 
as section 115 of the Indian Evidence Act,( 3 > and has been followed in 
numerous Indian cases.< 4 > 

752. The same principle runs through the rule embodied in section 43 

since both rules have their origin in estoppel, though they 
run somewhat differently in their courses, but the element 
common to them is the belief produced in the transferee 
of his transferor’s good title, though in the one case it is produced by the 
conduct of the real owner, while in the other it is the result of erroneous 
representation of the transfor himself. It is possible to conceive a case 
falling under both the sections, but while under this section the transferee’s 
belief in the transferor’s title is produced by the indicia of ownership being 
with the latter, section 43 operates on the mind of the transferee not by 
what he sees but by what his transferor says. Under section 43, mere 
belief in and acting upon a representation maj- be sufficient to pass the 
subsequently acquired interest, while under this section mere belief is in¬ 
sufficient. ( 5 > 


Section 43 
distinguished. 


753. Meaning ol Words.—“ Consent ” may be express, or implied, c.g., 
by acquiescence. The term is defined in section 13 of the Indian Contract 
Act. But as the “ consent express or implied ’’ mentioned in this section 
operates as an estoppel, it is clear that the term is not used in the limited 
sense in which it is defined in the Contract Act. For, to create an estoppel, 
agreement is by no means essential. On the other hand, estoppel may be 
created when the person suffering by it has been guilty only of omission or 
negligence. Of the persons interested in immoveable property,” i.c., of 
the owner or owners. The transfer here must be bv the “ ostensible owner,” 
i.e apparently the full and unqualified owner of the property who had in 
reality only a qualified possession, such as that of a hirer of goods. Where 
the possession is for a specific purpose, the section is inapplicable.“ The 


(1) Ram Coomar v. McQueen, 11 B.L.R.. 
40 (52) ; Kwaja Muhammad Khan v. 
Mhd. Ibrahim, 20 A. 490, P.C. ; Mutsad- 
dilal v. Daleep Singh, 7 A.L.J., 907 ; 
Hoorbai v. Aishabai, 12 Bom., L.R., 457 ; 
Vaithianath v. Kanaku, 21 T.L.R., 230. 

(2) Pickering v. Busk, 15 East, 38 (43). 

(3) Karamat v. Samiuddin, 8 A. 409 
(414). 

(4) All reviewed in Sarat Chunder Dey 


v. Gopal Chunder, 20 C. 290, C.P., which 
has considerably extended the rule. 
Khtvaja Muhammad v. Mhd. Ibrahim, 
20 A. 490 (492); Saiyed-un-Nissa v. 
Naiku Lai, 50 C.L.J., 391 ; 47 I.C. 087. 
(5) Pandiri v. Karumoary, 8 I.C., 389. 
(0) Greenu-ood v. Holquette, 12 V. L. R., 
40 ; Colonial Bank v. Cady, 15 Ann. Cas., 
207. 1 
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transfer shall not be voidable at the instance “ of the persons interested 
in immoveable property.” The transfer cannot be attacked merely on the 
ground that the transferor had a defective title. It may be, however, 
impugned on other valid grounds. What amounts to a “ reasonable care 
is a question of fact dependent upon the circumstance of each case. “ Good 
faith ” is defined in the General Clauses Act.O) 

754. Transfer by Ostensible Owner. —An ostensible owner may be any 
person, a co-sharer, a benamidar , manager, agent or a complete stranger. 
If he possesses all the judicia of ownership and retains them with the 
consent of the full owner he is entitled to pass a valid title in favour of a 
transferee who takes after making reasonable enquiry into his title, and in 
the bona fide belief that the person he is dealing with is the true owner. 
Before the real owner can be affected by a transfer made by another, it is 
in the first place essential that the transferee must have known that he 
was dealing with the transferor with full powers of disposition. A transferee 
who takes with notice of his limited powers has no equity against the real 
owner, for he has taken what he knew to be an infirm title. But a defective 
purchaser without notice, has an equity against the real owner who had 
allowed another to give himself out as the true owner, and he can then 
compel him to make good the representation which he has induced or 
suffered another to make. For “ a person shall not be permitted to represent 
or permit to be represented a state of facts at one time, and afterwards, 
when such representation has induced another person to change his position, 
seek to shew that such representation was erroneous, is a doctrine too well 
established now to be shaken, and whether it is accurately called ‘ estoppel ’ 
or not, the principle is perfectly intelligible. ”< 1 2 > On a similar principle in 
the case of negotiable instruments, a person taking them for value without 
notice of any infirmity in the title would have a right- to hold them even 
as against a prior owner who had never intended to part with the property 
in them. Or, again, such an owner may have so acted as to be estopped 
from setting up a claim as against a person who has bona fide and for value 
taken the instrument by way of sale or pledge.< 3 > 

755. As has been stated before rule is founded on the doctrine that as 

Manager most people hold themselves out as real owners of property, 

excluded. an innocent purchaser is entitled to presume that the 

ostensible owner is the real owner, and he considers himself safe in dealing 
with him accordingly. Now, what are the ostensible acts of ownership. 
Possession is certainly one, but it is not all; for while it is true that an 
adult person ordinarily manages his own property, it is equally true that 
he may not be able to manage it all. It is a well known fact that managers 
are frequently employed by the owners of large estates, and persons from 
incapacity of choice employ others to manage their property. Management 
implies possession. And the manager is often employed to perform other 
acts of management, such as the collection of rents, giving out of leases, 
and general supervision of the estate entrusted to his care. What is then 
the crucial act of ownership which clothes him with the character of an 
ostensible owner ? It is apprehended that it must depend upon the circum¬ 
stances of each case. The fact that the owner was a woman would raise a 


(1) S. 3 (20), Act X of 1897. 

(2) Per Lord Halsburv, L. C., in Colonial 


Bank v. Cady, 15 App. Cas., 267 (273). 

(3) Per Lord Herschell, in ib., p. 283. 
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case for enquiry.O 
consideration. The 
owner is, however. 


* t 


Tile fact that the estate was large is another fact for 
entry of a person’s usunc in the Revenue papers as 
a clear proof of ostensible ownership. So where the 
property in question belonged to a Mahomedan lady who died leaving a son 
and daughter as heirs, but the son's name alone was entered in the revenue 
papers and he alone remained in possession for nearly 20 years during 
which period he executed three mortgages. When one of these sued him 
for the money his sister sued for a declaration that she was entitled to and 
in possession of one-third of her mother's property through her brother, but 
the court threw out her claim holding that there was nothing to shew that 
her brother had acted as her manager; but on the other hand his possession 
and dealings had been those of a sole owner and that so far as regards his 
mortgages he was an ostensible owner and the sister was equally bound by 
them.(2) In another case, one Fakruddin died in 1905 leaving the property 
in suit which was taken possession of by his widow. His other heir was 
his cousin Afzal Khan. The widow got her name entered in the Municipal 
register as the sole heir of the deceased. From 1906 to 1914 she executed 
no less than 9 documents dealing with the property. The cousin and his 
heirs were living in a distant village A 1 2 3 * * > The transferees claimed that they 
had made enquiries but found no trace of any claimant. On these facts t-he 
court held the transferees protected by this section.On the other hand, 
where the owner of a house in Cawnpore, one Mt. Sakina left for Mecca 
in the beginning of 1912 leaving it in charge of her relation named Badullah 
to whom she had devised the house in case of her death. At Bombay she 
got re-married to one Nur Jamal who accompanied her to Mecca where she 
stayed for two years, and on her return she settled down in Delhi with her 
husband. Meanwhile, Badullah applied to the Municipality in May, 1915, 
stating that he had lost all trace of Sakhina and that he did not know 
whether she was still alive and that, therefore, he applied for the entry of 
his name as her only heir. This was done. Two years later he sold it to 
one Suleman whereupon Sakhina reappeared upon the scene and claimed 
the house as her own. Suleman sought protection under this section, but 
in vain, the court holding that the period of Sakhina’s absence from Cawn¬ 
pore for only about six years could not support his presumption that she 
was dead, and that as he knew that Sakhina was the owner, and Badullah, 
only her manager, his transfer was not saved by the principle of this 
section.(5) It is clear that Suleman took the sale a little more than 5 years 
after Sakhina’s disappearance. If he had waited a. couple of years more his 
transfer might have been saved; for then Sakhina’s death could have been 
presumed.< 6 > The plaintiff sued to recover his land which had been sold by 
his wife to the defendant. The fact was that he had left home on a 
pilgrimage in 1901 leaving his wife in charge of his land. The wife sold 
it the same year and died in 1902. It was, however, found that 
in 1894 he had allowed his wife to mortgage it. that the transferee had 
before his purchase made inquiries and found the wife s name entered in 
the land register, upon which the court held the sale protected by this 
section.( ? ) Where the names of owners are borne on a record-of-rights 


' r 


(1) Jamma Das v. Uma Shankar, 36 
A. 308. 

(2) Mulraj v. Fail Imam, 45 A. 520. 

(3) The case would have been different 

if they were living in the vicinity. Nage- 

stiar v. Raja Naraiti Singh, 20 C. W. N., 

265 P. C., 34 I. C., 673. 


(4) Mhd. Shakur v. Shah Jahan, 62 
I. C. (A.) 125. 

(5) Mhd. Sulaiman v. Sakhina, 44 A. 
674. 

(6) S. 108 Ev. Act. (Act I of 1872). 

(7) Niros Purhe v. Tetri, 20 C. W. N.„ 
103 ; 32 I. C„ 82. 
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prepared bv Revenue Officers, an inspection of those proceedings shewing 
that the transferor’s claim was acknowledged by aU concerned affords suffi¬ 
cient protection to the transferee/ 1 ) On the other hand, if the entry was 
made after contest, it should make the transferee pause before concluding 
the transfer/ 2 ) The ostensible owner may be a co-owner; but if his name is 
borne on the revenue papers as the sole owner with the consent of other 
co-sharers, the latter would be estopped, provided, of course, that the 
transferee takes after the precautions enjoined by the section/ 3 ) 

756, The rule here enacted protects only transferees who take from an 

ostensible owner, and which excludes persons who hold 
Trustee exc u e . p 0ssess j on G f property professedly as agents, guardians or 

in any other fiduciary character/ 4 ) A person does not become an ostensible 
owner if the true owner has entrusted him with temporary dominion over 
his property for a limited purpose. Thus, where the executor of the registered 
shareholder in a company indorsed his shares in blank and handed them 
over to his broker to obtain registration, to whom a power of attorney was 
also "Wen, but the brokers deposited them in a Bank as security for advances 
obtained by them, it was held that the mere delivery of them with the 
indorsed biank transfer and power of attorney signed, irrespective of any 
act or intent on the part of the owner of the shares, was not of itself sutli- 
cient. to pass the title of them. But if they had been delivered by or with 
the authority of the owner with intent to transfer them, such delivery would 
suffice for the purpose. But there having been no intent on the part of the 
owner to transfer them, a good title could only be obtained as against him, 
if he had so acted as to preclude himself from setting up a claim to them. 
If then, in the above case, instead of the executor, the transfer had been 
signed by the registered owner and delivered by him to the brokers, the 
Bank would have obtained a good title as against him/ 5 ) On the other 
hand, if the brokers had signed and delivered the shares for the purpose 
of effecting a transfer the result then would have been the same,—the 
difference in the two cases being, that in the case of a registered owner, 
the signature must reasonably be presumed to have been made at some 
time or other for effecting a transfer. And if he entrusts it in that con¬ 
dition to a third party, those dealing with such third party have a right to 
assume that he has Authority to complete a transfer. But no such pre¬ 
sumption can be made when the indorsement is signed by executors, for they 
may well have signed merely to complete their title without the intentio 
of ever parting with the shares. If the owner of a cfiose-in-action clothes 
a third party with the apparent ownership and right of disposition of it, h® 
is estopped from asserting his title as against a person to whom such thir 
party has disposed of it, and who received it in good faith and for value. 


757. Consent Express and Implied. —Before a transferee can suc¬ 
cessfully hold his own, he must shew that the transferor 
Can the Minor was holding himself out as the owner “ with the consent 
consent. express or implied ” of the true owner, who must, of 


(1) Kanhulal v. Polu Sahu. 5 Pat., 
L. J., 521 ; 57 I. C., 353 

(2) Naqeshicar v. Raja Narain Singh, 
20 C. W. N., 265 P. C.; 34 I. C., 673. 

(3) Mabarak-un-Nissa v. Mhd. Raza, 
46 A. 377. 

(4) Danibar Singh v. Jauntri, 29 A. 

292 ; Chandra Kanta v. Bhaghir, 1 I. C. 
525 (528). 


(5) Colonial Bank v. Cady, 15 App-» 
Cas. 267. 

(6) Per Lord Herschell, in CoUrrnaL 
Bank v. Cady, 15 App. Cas., 267 (28 
in which the learned judge intuna e ^ 
his opinion that in this respect the doc¬ 
trine was the same in the State of -N 
York. 



GENERAL PRINCIPLES. 


473 


S. 41] 


course, be sui juris,W and must have himself consented to the transfer. A 
person cannot be estopped by a consent given vicariously, and of which no 
knowledge was brought homo to him. A minor as such cannot therefore 
be bound under this section, by a consent given by his guardian in possession 
even though the consent given be expressed to a third person holding himself 
out as the proprietor of the property (§ 309).( 1 2 > But the question whether 
in such a case the minor would not be equally bound even if he had himself 
consented instead of his guardian is one upon which there was at one time 
sharp conflict of opinions. According to one view while it is true that 
a person not sui juris can no more expressly contract than he is bound by 
his conduct; but still the fact remains that such a person cannot use his 
privilege to compass fraud: consequently, if an infant is old and cunning 
enough to contrive and carry on a fraud, he could not be relieved of the con¬ 
sequence.* 3 ) But, on the other hand, as was observed in a case: “A minor 
cannot be estopped by a deed or by recitals in a deed, and if he cannot he 
so estopped, it seems incongruous to say that he can be estopped by a parol 
declaration, for this is the contention. ”* 4 > But against this it was said that 
to Law the prevention of fraud is more essential than the privilege of 
infancy, and, moreover, there appears to be no analog}', between the two 
cases, and that fraud took away the privilege of infancy was at one time 
conceded by the Privy Council.* 5 > But in a more recent case their Lordships 
followed an English precedent which appears consistent only with the view 
that a minor can no more contract than give his consent., and that, what¬ 
ever may be his criminal liability, from civil liability he appears 
to be immune from responsibility for his deception. * 6 > But if a 
minor was held out as the ostensible owner by his father, there 
is no reason why the latter should not be bound by his act.O But since 
the section enacts an equitable rule in departure from the ordinary law, 
the consent whether express or implied must be strictly proved.* 8 * Where 
the true owner, a pardannshin lady left the management of her estate to 
her male relations, it cannot, hr* assumed without proof of consent that the 
owner had constituted her relation an “ ostensible owner. ”* 9) 


758. Before consent could be used to the prejudice of the true owner, 
it must appear that it was an intelligent consent and not one brought about 
by misapprehension on the part of the person making it, as to Ins legal 
rights.0°) Of course, consent may be proved by direct evidence or by con¬ 
sensual facts, or other evidence which would be only consistent with it. 
Taken in this connection the term consent would not bear the strict con¬ 
struction placed upon that term by the Indian Contract Act, which enacts 
that two or more persons are said to consent w hen they agree upon the 


(1) Dambar v. Jnwitri, 29 A. 292 ; 
Ohulam v. Manager, 73 I. C., (S.), 711. 

(2) Danibar v. Jawilri, 29 A. 292 ; 
Abdullah v. Mt. Bundi, 34; A. 22 (24); 
Dalibai v. Gopi Bai, 2G B. 433 (436). 

(3) Walts v. Creswell, 2 Eq. Ca. Abr., 
516; Exparte Unity Joint Stock M. B., 
Association 3 Deg. & J. 63 ; Overton v. 
Banister, 3 Hare, 503 ; Cornwall v. Hair, 
kins, 4 I. L. J., Ch., 435; Mohun Bibi 
v. Sarat Chand, 2 C. W. N., 18; but see 
Dharmadas v. Brahmo Dull, 25 C. 616. 
O. A.; Brahmo Dutt v. Dharmodns, 26 
C. 381 (388). 

(4) Brohmo Dutt v. Dharmodns, 26 C. 

381 (388). 


(5) Mohori Bibi v. Dharmadas, 30 C. 
539 (546), P. C.; following Nelson v. Stocker, 
4 DeG. L. J.. 458 ; Sarab v. Rajuni, 12, 
C. W. X., 481 ; Rmneharan v. Joy Ram 
16 C. L. J., 185 (190, 191). 

(6) Mhd. Ariffin v. Yeoh, 43 I. A., 256 
(1916), A. C., 5/5 ; 39 I. C., 401 ; following 
Leslie Ltd. v. She ill, (1914), 3 K. B., 256. 
The last case merely followed the pre- 
ponderence of cases. 

(7) Ram Charan v. Joy Ram, 17 C 
W. N., 10 ; 16 I. C. 825. 

(8) Kanhu Lai v. Pain Sahu, 5 Pal 
L. J., 521 ; 57 I. C., 353. 

(9) Dungaria v. Nand Lai , 3 A. L. J. R. 
o34. 
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same thing in the same sense.* 1 ) The definition, as it is, is open to the 
objection of defining one term by another, and does not carry the matter 
much further.* 2 * ) But there should be no difficulty in enunciating the general 
rules to which the rule under discussion must be deemed to be subject. 
As an abstract conception, consent is an intellectual act or condition of the 
mind. But in law, consent is judged not by what a man thinks, but by 
the phenomenon his actions present. “ If whatever a man’s real intention 
may be, he so conducts himself that a reasonable man would believe that 
he was assenting to the terms proposed by the other and that other party 
upon that belief enters into the contract with him, the man thus conducting 
himself would be equally bound as if he had intended to agree to the other 
party's terms.”* 3) In other words, law is concerned only with a man’s 
external acts, and if it takes note of his mental condition at all, it is only 
when it reflects on those acts. Hence where the actually existing intention, 
by mistake differs from the intention expressed by the external act which 
signifies it, the expressed intention must, in relation to the act of another, 
honestly induced by such expressed intention, be deemed to be the real 
intention. For instance, in a written contract if there be a material mistake 
as to the subject-matter of the contract, it is not as such rendered void, 
though, of course, in certain cases relief may be obtained in equity.* 4 ) And 
while consent extorted by violence or grasped by fraud is invalid and renders 
contracts voidable at the option of the injured party,* 5 ) still it does not 
affect a bona fide purchaser for valuable consideration and without notice 
Such a purchaser from a fraudulent vendor acquires a title which may not be 
defeated by the owner's exercise of his right to rescind. As Mellor, J., said: 
“ . . . The fact that the contract was induced by fraud did not render the 
contract void or prevent the property from passing; but merely gave the 
party defrauded right on discovering the fraud to elect whether he would 
continue to treat the contract as binding, or would disaffirm the contract 
and resume his property. We think that, so long as he has made no elec¬ 
tion, he retains the right to determine it either way subject to this, that, 
if in the interval, whilst he is deliberating, the innocent third party has 
acquired an interest in the property, or. if in consequence of his delay, the 
position even of the wrong-doer is affected, it will preclude him from exer¬ 
cising his right to rescind.”* 6 ) 


759, Now, as the inward element of the direction of the will 

examination, and legal result is annexed by law 
Consent interred 0 utw F ard manifestation, it is always a question of 
101X1 © a • w hether the overt acts and manifestation of a 

feelings, amount to legal consent. But since there are altvays 

common elements present in the acts and declarations of all men, 
been laid down as a maxim that consent is to be inferred, where 


eludes 
to its 
fact as 
man’s 
certain 
it has 

dissent 


(1) S. 13, Act IX of 1872. The word 
“ thing ” must be deemed to refer primarily 
to the act in regard to which there is an 
agreement. 

(2) In England the term has by no 

means yet emerged out of the clouds 
of controversy—cf. Holland’s jurisprudence 

(8th Ed.), 131, Anson’s Contract (9th 

Ed.), 9. “ Consent ” in criminal law 

should be clearly distinguished from its 
meaning in the civil law. Reg v. Dee , 


15 Cox. C. C., 679. 

(3) Per Blackburn. J., in Smith v. 
Hughes , 6 Q. B., 607 : Reg v. Helir, [1895], 

2 Q. B., Ir., 754 ; Sukhimani v. Mahendro, 
4 B. L. R., 16, P. C.: Dungaria v. Nandlal, 

3 A. L. J. R., 534. 

(4) S. 35, Specific Relief Act (T of 1877). 

(5) Davies v. Harness. 1.. P 10 C. P.» 
166. Kerr’s Fraud, p. 5. 

(6) Clough v. London and A. W. Rif' 
Co., L. R., 7 Ex., 34. 
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would be in contradiction with the facts.d) In such cases the evidence 
given is the evidence of conduct from which consent is inferred. 
Ordinarily, a person's consent to an act is deemed to be a consent to the 
accruing of all its natural and ordinary consequences as may have been 
within his knowledge and contemplation. On this principle the section itself 
is enacted, and its truth can be exemplified by cases culled from the 
ordinary commerce of life.< 1 2 > The motive with which consent is given is 
immaterial, for otherwise a benamitlar could not make a valid dis¬ 
position of property. All that law regards is, that if a man has created an 
apparent state of things which a reasonable man after inquiry takes to fie 
the real state of things and acts upon that belief he is entitled to retain 
his bargain, even though he may be subsequently disabused of his 
mistake.< 3 4 > European judges administering Indian law are sometimes apt 
to forget the difference in the customs and habits of the people in England 
and in India. In one country the attesting witness would be regarded as 
unduly officious if he enquired about the contents of the deed to which he 
is asked to subscribe as an attesting witness. But in this country a person 
is as unwilling to attest a deed unless he is made acquainted with its 
contents. And it is, as of course, to inform him, of its contents. An 
attestation in England has therefore not the same meaning that it has here. 


760, Nevertheless, the general rule as to the effect of attestation by a 

person is now settled to be that though the mere attestation 

Irom^ttesteUon^ °* a ^ed ( * oes not necessarily import concurrence with its 

terms, yet, where it is shewn by other evidence that 
when becoming an attesting witness, he must have fully understood what 
the transaction was, his attestation may support the inference that he was 


a consenting party, and that the question whether attestation of a document 
should be held to imply assent to it is a question of fact which has to be 
determined with reference to the circumstances of each case.W But 


attestation by a person who is interested in the property conveyed by the 
deed would probably imply his consent,< 5 > as this is the usual mode adopted 
in this country for signifying it, though it is, of course of its own force, 
wholly insufficient to operate as transfer of property.< 6 > So it was observed 
in a Madras case: “ Having regard to the ordinary course of conduct of 
Indians in this Presidency, attestation by a person, who has, or claims any 
interest in the property covered b 3 r the document, must be treated prima 
facie as a representation by him that the title and other facts relating to 
title recited in the document are true and will not be disputed by him as 
against the obligee under the document. ”< 7) It is, indeed, difficult to 
imagine that the true owner should affix his signature to a deed without 


(1) Qui tacet consentire videtur (Ho who 
is silent appears to consent)—a Maxim 
of law which for its truth has passed 
into a household proverb— cf. Indian 
Contract Act A. 17, Exp. (Act IX of 1872). 

. (2) Cf. “ Law of agency,” and “ Posses¬ 
sion by Benamidar ” §§ ante. 

(3) Aziz-un-Nissa v. Ahsan, 22 O.C. 
f ‘3 J 53 I.C. 970 ; Ram Prasad v. Imrabhai, 
18 N.L.R., 27; [1922] N. 79. 

(4) Chunder Dutt v. Bhagwal, 3 C.W.N., 

207 (208) ; Mating Tha v. Mating Sheu’, 

12 I.C., 891 ; Collier v. Baron, 2 N.L.R., 


(5) Ram Coomar v. Naria, (M) Queen 
11 B.L.R.. 40 (53), P.C. ; Bala Rup Narain 
v. Oopal Devi, 36 C. 780 (796, 797), P.C. ; 
Sant Singh v. Lachmi [1918] O.W.R., 
126 ; 46 I.C. 102 ; Nibaran Chandra v. 
Nagendra Chandra, 22 C.W.N., 444; 44 
I.C. 984. 

(6) Baldeo v. Sundar, 7 A.L.J. 664 

( 666 ). 

(7) Per Sadashiva Aiyar J., in Kanda- 
saicm y v. Rangasawmy, 23 M.L.J., 301 • 
16 I.C., 30 (33) ; Narayana v. Rama, 
38 M. 396 (402). 
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having any knowledge of its contents. The estoppel against him is, of 
course, greatly strengthened if it is mentioned in the body of the deed that 
the attestation was taken in token of the attestor’s consent.(h 


761. Implied consent is nothing more or less than acquiescence, which 

is quiescence under such circumstances as may lead to a 
Acquiescence. reasonable inference of assent. Implied consent is a 
passive act as where a person does not oppose irregular acts which he knows 
are being done.< 2) It is thus not a mere quiescence but something more 
from which consent may be inferred. And so acquiescence is not a question 
of fact but of a legal inference from facts found.< 1 2 3 > Acquiescence and 

delay in ejecting a person in wrongful possession may amount to an implied 
consent, and may even bar the remedy against the wrong-doer. In one 
case, nine years’ delay in ejecting a trespasser was construed to amount to 
an acquiescence of his title so as to preclude him from maintaining a suit 
for ejectment,< 4 > and in another case a suit to avoid an improper alienation 
by the plaintiff’s father, instituted after twelve years< 5 > was thrown out on 
the "round that he must be deemed to have consented to the alienations, 
even though he had in the meantime filed a petition of protest in a court 
of justice, whereof the vendees were not made aware. In a third case 
where the defendant was suffered to erect a building unopposed, a pre¬ 
sumption of consent was made from his delaying his suit for seven years.t 6 ) 
And it is probable that much shorter period would estop a plaintiff who 
allows another to build pucca or substantial buildings.< 7 > But a purchaser 
from an ostensible owner with notice of the defect in his title stands on a 
different footing, for law does not regard him with especial favour, but while 
he is not allowed to profit by his bargain, he is permitted to remove his 
erections,—an equity which treats him here with greater indulgence than 
in England where he would have to surrender up the land together with 
the structures he had raised.< 8 > A person who permits another to erect 
a thatched house and live therein for over forty years cannot but be held 
to have consented to his ownership of the land and that house which are 
both attachable and assignable.< 9 > But in the case of a tenant, as such, 
possession for howsoever long a period would not, of course, confer 
immunity against eviction,< 10 > unless the tenant can show facts sufficient to 
justify the legal inference that the lessor has by plain implication contracted 
that the right of tenancy should be changed into a right of permanent 


(1) Basso v. Mir. Muhammad [1913] 
P.L.R., 278 ; 20 I.C. 291 ; following Sarat 
Chunder v. Gopal Chunder, 20 C. 29G. 

(2) De Bussche v. Alt, 8 Ch. D., 314; 
Duke of Leeds v. Earl of Amherst, 2 Phil., 
117; Evans v. Smallcombe, I.. R., 3 H.L., 
249 ; Cowell v. Watts, 2 H. & Tw„ 224. 

(3) Beniram v. Kundan Lai, 21 A. 
496, P.C.; Ananda Chandra v. Parbati, 
4 C.L.J., 198 (204, 205), but in which 
Rampini, J., held contra. 

(4) Nilatatchi v. Venkalacluda, 1 M.H.C. 

R., 131, but it does not shorten limita¬ 
tion in respect of a right absolutely vested 
in the plaintiff— Pudamutlurlaty v. Timina, 

2 M.H.C.R., 270 ; Ram Rau v. Raja Rau, 

2 M.H.C.R., 114; Huro Soonduree v. 

Ram Dhun, 7 W.R., 276 ; Taruck Chunder 

v. Huro Sunkur, 22 W.R., 267 ; contra 

in Uda Begam v. Imamudin, 1 A. 82 ; 


Umaram v- Puruk Chand, 85 I.C., (A) 640. 

(5) Ram Kishore v. Anund Misser, 
21 W.R., 12 ; Sunt Lall v. Bhurosee, 
18 W.R., 57. 

(6) Bromo Moyee v. Koomodinee, 17 

W.R., 467 ; Beni Madhab v. Ramjoy, 

10 W.R., 316. 

(7) Hurroo Chunder v. Hullodhur [1864J, 
W. R., 166; Oobind v. Oooroo, 3 W.R., 
71; Nil Kant v. Gugoo, 20 W.R., 328 ; 
Gujadhur v. Nund Ram, 1 Agra, 244. 

(8) Narayan v. Bholagir, 6 B.H.C.K- 

(A.C.), 80. „r>rn 

(9) Durgaprasad v. Brindabun, 7 ±>.n.rv., 

159. 

(10) Addoyto v. Peter Doss, 17 W.R.. 

383 ; explaining Banee Madhub v. J°y 
Kissen, 12 W.R., 495; Tarukpodo v. 

Shyama Churn, 8 C.L.R., 50 ; Nabu Mondoi 
v. Cholim Mullik, 25 C. 896 (908). 
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occupancy/ 1 ) But in any other case the court looks askance at a suit for 
ejectment after allowing a person to complete his erections or improve¬ 
ments/ 2 ) And if in the meantime an innocent purchaser has intervened, 
the owner cannot eject him at all/ 3 ) So a tenant, who has planted mango 
trees on an agricultural holding to the knowledge, but without the consent 
of his landlord, and has thereby changed the character of the land, cannot 
be ejected by his landlord who stood by for more than three years and 
allowed the tenant to spend his labour and capital upon the land/ 4 ) And 
the same rule has been extended to the case of an under-tenant/ 5 ) But 
in all such cases the tenant must show that he had acted under a bona- 
fide mistake as to his rights, and that the landlord knowing of it did 
nothing to disabuse him/ 6 ) A mere absence of protest does not amount to 
acquiescence, especially where the party dealing with the property knew 
or could have known that the property he was dealing with belonged to 
another/ 7 ) Where one of several joint tenants executed a kabuliat in 
favour of the landlord, and the other tenants acquiesced in the representa¬ 
tion of the holding by the tenant who executed the kabuliat, and the 
landlord sued him only for the rent, and in execution of that rent decree 
attached the entire holding, and the other tenants made no attempt to get 
themselves recognized or pay the arrears; it was held that the attachment 
covered the entire holding unless there was fraud and collusion on the 
part of the landlord/ 8 ) 


762. Acquiescence or even consent may be inferred from laches or 

laches or delay dela . v - "'as pointed out by Lord Penzance, “ in all 

y ‘ the cases in which lapse of time is held to stand in the 
way of the assertion of rights attaching to the ownership of property, it is 
not the lapse of time itself which so operates but the inferences which are 
reasonably drawn from the continuous existence of a given state of things 
during that period of time. These inferences are inferences of acquiescence 
or consent. ”( 9 ) But it is not necessary that such an inference should be 
made in the process of reasoning before effect can be given to the effect of 
laches, for the Court will refuse to unsettle titles if in consequence of laches 
and delay a change has been effected in the thing transferred so that it 


(1) Beni Ram v. Kundtin Lai, 21 A. 
■496, P.C.; Ismail Khan v. Jaigun Bibi, 
27 C. 570 ; 4 C.W.N., 210. 

(2) Hurro Chunder v. Hullodhur, [1804], 
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1 W.R., 288 ; Huro Sundoree v. Ram Dhun, 
I, W.R., 276 ; Bromo Moyee v. Koomo- 
dinee, 17 W.R., 467; Nil Kant v. Jugoo, 
20 W.R., 328 Savak Lai v. Ora, 8 B.H.C.R., 
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•compensation within three months. Beni 
Madhab v. Ramjoy, 1 B.L.R., (A.C.), 213 
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Chellum v. Olagappah, 4 M.H.C.R., 312. 
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(4) Noyna v. Rupikun, 9 C. 609, and if 

the transfer be by mortgage the mort¬ 


gagee will bo allowed compensation on 
redemption; Kunhamtned v. Narayanan, 
12 M. 320; Ravi Varmah v. Mathissen, 
ib., 323 note (in which tenant was allowed 
to remove improvements not acquiesced 
in). 

(5) Sreemunt v. Koolcoor, 15 W.R., 481. 

(6) Ramsden v. Dyson, L.R., 1 H.L. 
129; De Busche v. Alt, 8 Ch. D., 286 ; 
Bemi Ram v. Kundan Lai, 21 A. 496 P.C.; 
Jug Mohan v. Pallonjee, 22 B. 1 ; Kunha- 
med v. Narayana, 12 M. 320 ; Ismail 
Khan v. Jaigun Bibi, 27 C. 570. 

(7) Fatehyab v. Muhammad, 9 A. 434 ; 
TJda Begum v. Imamuddin, 1 A. 82; 
Baswanla v. Ranu, 9 B. 86 ; Chintanuin v. 
Dareppa, 14 B. 506. 

(8) Rajani Kant v. Uzir Bibi, 7CWN 
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(9) Dalton v. Angus, 6 App. Cas., 740 
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would be inequitable to deprive the transferee of the fruit of his bargain/ 1 ) 
“ Now the doctrine, of laches in Courts of Equity ” observed Sir Barnes 
Peacock, “ is not an arbitrary or a technical doctrine,” where it would be 
practically unjust to give a remedy, either because the party has, by his 
conduct, done that which might fairly be regarded as equivalent to a waiver 
of it, or where by his conduct and neglect he has, though perhaps not 
waiving that remedy, yet put the other party in a situation in which it would 
not be°reasonablg to place him if the remedy were afterwards to be asserted, 
in either of these cases lapse of time and delay are most material. But in 
everv case, if an argument against relief, which otherwise would be just, 
is founded upon mere delay, that delay of course not amounting to a bar 
by any statute of limitations, the validity of that defence must be tried upon 
principles substantially equitable. Two circumstances always important in 
such cases are, the length of the delay and the nature of the acts done 
during the interval, which might affect either party and cause a balance of 
justice or injustice in taking the one course or the other, so far as relates 

to the remedy.”. “In order that the remedy should be lost by laches 

or delay, it is, if not universally, at all events ordinarily—and certainly 
when the delay has been only such as in the present case< 2 )—-necessary that 
there should be sufficient knowledge of the facts constituting the title to 
relief. ”< 3 > Such a case is not contemplated by the rule here enacted which, 
prevents only one phase of the operation of estoppel, and is by no means 
exhaustive of the law of estoppel as affecting the transfer of property. Such 
a case may arise where a person under a legal obligation to disclose his 
title fails to do so, and thereby another person is induced to purchase the 
property, in which case the former would be estopped from disputing the 
latter’s title on the strength of the title which he had failed to notify. A 
creditor obtained two decrees against his debtor, one being a mortgage decree 
to enforce his lien on certain property, and the other a simple money decree. 
In execution of the second decree the property over which the judgment- 
creditor had a lien was at his instance proclaimed for sale, but the creditor 
then failed to notify his own lien, which he, however, before the sale brought 
to the notice of the court, but the auction-purchaser was not apprised of it, 
and the court thereupon held that the judgment-creditor was estopped from 
afterwards setting up his lien against the auction purchaser who purchased 
the property free from it/ 4 ) On the same principle, where a person holding 
two mortgages sued on the first and brought the property to sale without 
reference to his second mortgage, he was held precluded from setting up 
the latter against the purchaser of property sold in execution of the decree 
passed on his first mortgage/ 5 ) 


763. Closely allied to the subject of acquiescence is the subject of rati¬ 
fication, which has the same effect, but since it has the 
Ratification. effect of barring one who is prima facie the legal owner, the 

plea must be accurately set up and cogently proved/ 6 ) Where the adoptive 
mother of one Ramchand mortgaged certain property but not in his behalf, 
and where the said Ramchand promised to his mother to re'deem the pro¬ 
perty, it was held that such a promise being made not to the mortgagee but 


(1) Lindsay Petroleum Co., v. Hurd, 
L.R., 5 P.C., 221 (239) ; Erlanger v. New 
Sombrers Phosphate Co., 3 App., Cas., 
1218 (1230, 1231); Peer Mahommed v. 
Mahomed, 29 13. 234 (245), 246). 

(2) About two years. 

(3) Lindsay Petroleum Co. v. Hurd, 


L.R., 5 P.C. 221 (239, 240, 241) P.C. 

(4) Nursing Narain v. Raghoobur, l 

C. 609 ; Tukaram v. Ram Chandra, 1 • 

314; Agarchand v. Rahma, 12 B. ”* 
Muhammad v. Shib Sahai, 21 A. 309. 

(5) Nattu v. Annangara, 30 M. 353. 

(6) Rajan v. Basuva, 2 M.H.C.R-. 42 • 
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to the mother was without consideration and since the promise could not 
have had the effect of ratification, for the ratification of the unauthorized 
conduct of an agent can only be effectual when the contract has been made 
by the agent avowedly for or on account of the principal, and not when it 
has been made on account of the agent himself—he could assert his title 
and that the mortgage was ineffectual against him.* 1 ) 

764, Mistake Immaterial. —Where a person of full age allows his 
mother to continue to manage the family property and the creditor deals 
with her under the mistaken impression as to his age and believing him to 
be still a minor, he cannot afterwards turn round and shew that he was 
in fact major and therefore the creditor could not deal with the guardian 
of his nonage (§§ 309, 703). And indeed this would be so, even if at the 
time of the transaction, even he himself and his relatives were mistaken 
as to his age, for as remarked before, it is immaterial that the party 
estopped was himself mistaken.* 2 3 ) In the case of property held in the 
nature of a trust,'if the trustee holds himself out to his vendees ns the 
absolute owner, and there is nothing even to put them on the inquiry as 
to whether the vendor held the property in trust or not, purchase by a 
person in good faith and for consideration cannot be impugned by the 
cestui quo trust.W A person who causes the mutation of names effected 
in favour of another person and allows him to pay the Government revenue 
cannot afterwards complain if an innocent purchaser mistakes the osten¬ 
sible owner to be the real owner.* 4 ) So where an incumbrancer stood by 
at a treaty for the settlement of the incumbered estate on the marriage 
of the owner’s son, without opposition and fraudulently concealed his 
charge and privately assured the father of the son that he would trust 
to his personal security, he was compelled to relinquish his charge as 
against the son and his wife, and the issue of the marriage.* 5 ) In another 
case a Hindu widow mortgaged certain land to her son-in-law, husband of 
her daughter Ran. On her death the plaintiff claiming to be her rever¬ 
sioner disputed the mortgage and thereupon in 1882 the mortgagee accepted 
another mortgage with possession from him. Ran was aware of this 
transaction and acquiesced in it. Later on she sold her interest to the 
defendant who redeemed her husband’s mortgage. The plaintiff then in 
1889 sued both the mortgagee and Ran’s assignee to redeem his own 
mortgage and he was held entitled to succeed on the ground that though 
initially he may have had no title to the property, his mortgage of 1882 
converted the mortgagee’s possession as possession under the plaintiff and 
so adverse to Ran, who being aware of what was being done must be 
deemed to have acquiesced.* 6 ) 

And while an incumbrancer of an estate is not bound to give notice 
of it to any person whom he knows to be in treaty for the purchase of the 
estate he must not when appealed to for information give evasive or mis¬ 
leading replies, for if he misinform an intending purchaser he does so at 


(1) Shiddeshvar v. Ramchandrav, 6 B. 
463 

(2) Naihubhai v. Mulchard, 3 Bon*. L. 
R., 535 (637) ; following Ramcoomar y. 
John, 11 B. L. R., 46 (52), P. C.; Krishnaji 
v. Aforo, 15 B. 32 ; Sarat Chunder v. Gopal 
Chunder, 20 C. 296, P. C. 

(3) Haitram v. Durga Prasad , 5 A* 


603 (612) ; dissenting from Durga Prasad 
v. Asaram, 2 A. 361. 

(4) Cf. Devji v. Godabhai, 2 B. L. R., 
85. P. C.; Pandurang v. Anant, 5 Bom. L. 
R., 956 (973). 

(5) Berrisford v. Milward, 2 Atk. 49. 

(6) Purshottam v. Sayaji, 28 B. 87. 
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his own pel-urn although he pleads forgetfulness in excuse.® A mortgagee 
who brings his mortgagor’s property to sale m execution of a mone^- 
decree and omits to notify to intending purchasers the existence of his 
mortgage, is thereafter precluded from enforcing it against a bona 

purchaser. < 1 2 3) 4 

765 What Inquiry the Transferee should make —As this section 
enacts a rule for the protection of titles honestly acquired by transferees, 
it is incumbent upon them to show that they had been reasonably circum¬ 
spect in dealing with their transferor.® Where the latter is the true 
owner there is of course no necessity for inquiry—since inquiry is only 
evidence of bona fides and it is necessary to prove it in this connexion only 
when the transferor’s title is found to be defective. Now when an 
estoppel is pleaded against a party, the facts relied upon as leading up to 
it should be precise and unambiguous, for since the nature of an estoppel 
is to exclude evidence of an inquiry into the truth, it must be clearly pleaded 
and proved, it therefore follows that the transferee invoking the aid ot 
this section must allege and prove the precise nature of the inquiries he 
relied on.( 5 > It is impossible to lav down any general rule as to the nature 
of the inquiry which an intending purchaser should make, for that- must 
depend upon the circumstances of each case.< 6 > “ But without laying do\\n 
any general rule it may be said that they must be of such a specific 
character that the court can place its finger upon them, and say that upon 
such facts some particular inquiry ought to have been made. It 13 n0 
enough to assert generally that inquiries should be made or that a prudent 
man would make inquiries; some specific circumstances should be pointed 
out as the starting point of an inquiry, which might be expected to lead to 
some result.” Such circumstances may be infinitely varied, but facts 
such as possession of the title-deeds or possession of the property, entry 
of a name in the Collector’s Register! 8 ) and the like are always material. 
And where such circumstances exist, the purchaser is always put upon 
inquiry, and when he is, a mere perfunctory or superficial inquiry is not 
enough Bor instance, an inquiry into the fact that the name of the 
transferor was for manv vears and at the time of the sale borne on the 
Government records as in possession of the property transferred is not 
sufficient if the search could have afforded means to pursue the inquiry 
further as to the real ownership of the property.W So where a Govern¬ 
ment servant owning zemindan property m the district in which he was 
employed caused that property to be recorded in the revenue papers m 
the name of his young sons, who sold or mortgaged it to a person, who 
satisfied himself that the property had been recorded for some years in the 
names of the sons, but made no further inquiries which wou ld have 

(1) Boyd v. Belton, 1 Jo. & Rat., 730. 

(2) Burrowea v. Lock, 10 Ves., 470; 

Slim v. Croucher, 1 PeO. F. &J., 518. 

(3) Muhammad v. Shib Sahai, 2 A. 

300; following Agar Chand v. Rakhma , 

12 B. 678 ; Dullab v. Krishna, 3 B. L. R.. 

407. Tho contrary was held in Dhondo 
v. Raoji, 20 B. 290, where, however, 
registration was held to be noticed to sub¬ 
sequent purchasers. _ 

(4) Hoorbai v. Aishabai, 12 Bom., L.R., 

457 (458) ; Chandra Kant v. Bhagiar, 

1 I. C. 525 (528) ; Raman Chetty v. Po Son, 

(1909) 5 L. B/ R. 125. 


(5) Rani Mewa Kunwar v. Huldas, L. 
R.. 4 I. A., 157 (161). 

(6) Partap Chand v. Saiyida, 23 A. 
442 (447) : Zimgabai v. Bhaicani, 9 Bom., 
L. R., 388 (391); Manji v. Hoorbai, 12 
Bom. L. R., 1044 (1051). 

(7) Ramcoomar v. McQueen, 11 B. n. 
R., 46 (52), P. C.; Baidyanath v. Alefian, 
36 C. L. J.. 9; (1923) C. 240 

(8) Kaung Hwe v. Ma Lun, 11 x - • 
855 (856) ; Maung Po Than v. Ka on, 1^ 
I C 858. 

(9) /&., 442 (447, 448); cf. Pandurang 
v. Anant, 5 Bom., L. R., 966(973). 
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revealed to him the true owner of the properties, it was held that the 
transferee was not entitled to the protection afforded by the section.It 
must, however, be noted that the transferee in this case presumbl^ knew 
that the father of his transferor was a Government official in the district 
in which the property was situate and from which he could have well inferred 
that being prevented by the rules of his service from holding such pro¬ 
perties the mutation of names made in favour of the sons may well have 
been bcnatniS 2) And since generally a purchaser cannot take more than 
his vendor has to sell, the rule must be regarded as an exception, the 
facts of which must be pleaded by the transferee, who must strictly prove 
the facts upon which he relies. If he has diligently pursued Ins inquiries, 
he is then protected, although it may be shown that there were more 
avenues open to him for profitable search. But it must be remembered 
that the doctrine of estoppel is an equitable one and if it can be shown 
that the transferee ought to have but did not make inquiries, he can gain 
no advantage over the transferor. Thus where a person took a permanent 
lease of a cultivatory holding direct from the Zemindar without making any 
inquiries as to who were the cultivators and on the tenure they held, 
and where, the permanent lessee having commenced to build one of the 
cultivators bein^ an occupancy-tenant, subsequently brought a suit in 
eiectment against him, it was held that the lessee should, by the knowledge 
that the land was a cultivatory holding have been put on his {guard and 
have made inquiries as to the exact condition of the title and that as he 
had not done so, the doctrine of equitable acquiescence could not be applied 
in his favour.( 3 > In another case one Matin, who was the son of a sister 
of one Janki Prasad had mortgaged a house to the defendant. It appeal¬ 
ed that on Janki’s death Mathu took possession of it and got his name 
et v J register The mortgagee knew that the house 

n ?p Hechmned the protection of this section; but 

belonged to Janki ■Pra^uL Knowin ‘ that Mathu was after all a 

who would not under the ordinary Hindu law be on heir to 

his maternkl uncle Janki Prasad, being excluded by collaterals up to 
his maternal c , reasonable man, made some 

fourteen degrees he should have. eoHaterals were ."«> On the 

enquiries at leas t < • ’ claiming to be tlie reversioner entered 

death of a Hindu w.dovv a a mor tgage over it in order 

into possession ofSubsequently it was discovered that 
to pay off the debts of the «'^ 1 the ' sta t e nnd that the real 

the reversioner had no n M: to e P invoked the aid of this 

owner was the Ba,a o Bastn The mortgj ^ mort - s nnme 

section in support of' lna m<^rtgag^ High Court replied: “ The 

was borne on the who has been lending money to the family for 

present plaintiff is a P * | n locality and was apparently acquaint¬ 

ed with "l the* 6 circumstances of the families concerned. He cannot, 

therefore claim to be a bona fifo transferee without notice so ns to be in 
tneretore, ciaim renl owner.’ This view was concurred 

h^by the Privy Council 5 ) Many circumstances may put a man upon 
enquiry The fact that though the sale was to the son. the father was 


(1) 76., 442 (447). 

(2) Bamcoomar v. McQueen. 

B.. 442 (447. 448). * 

(3) Bisheshur v. M in r he ad, 

16 


11 B. 
14 A. 



(4) Mallu Mai v. Bam Ki.ihan 43, 
A. 263. 

(5) Naqeshar v. Pateshri, 20 C. W. N., 

265, P. C.; 34 I. C., 367. 



482 


TRANSFER OF PROPERTY. 


[S. 41. 


in possession* 1 ) or that both the father and son had joined in a mort¬ 
gage ( 2 ) or the fact that a person is in possession and gives himself out 
as the real owner is no reason for not examining the title deeds or the 
Revenue register < 3 4 > Even as regards possession its length and nature 
must be ascertained. (4) Where one person has the title-deeds and an¬ 
other possession, it is a clear case for enquiry smce possession is pnma 
facie index of ownership.* 5 ) Again, as regards the persons from whom 
the transferee must enquire, it is obvious that the persons to whom he 
should address his enquiries are those who are likely to know. If the 
transferor is a member of the joint family, the other members are best 
able to know.* 6 ) If he is a recorded owner of a village,. residents of the 
village or of the neighbourhood where the transferor resides are the only 
persons likely to give him true information. If the transferor is a corpora¬ 
tion, its registers would furnish the best clue to ownership. The question 
in each case must necessarily depend upon its own circumstances. The 
transferee who wishes to displace the real owner has to state not merely 
that he enquired, but also the nature of his enquiries. It is then for the 
court to judge whether the enquiries made satisfy the rule, and this is a 

question of law.* 7 * ) 

766, But on the other hand, further inquiry becomes supererogatory 

if the transfer is proposed, encouraged, or acquiesced in 
When enquiry by the very person whose title or interest it was to 
dispensed with. challenge it.* 8) As Campbell, L. C., said: “I am of 

opinion that, generally speaking, if a party having an interest to prevent 
an act being done had full notice of its having been done, and acquiesces 
in it, so as to induce a reasonable belief that he consents to it, and the 
position of others is altered by their giving credit to his sincerity, he has 
no more right to challenge the act to their prejudice than he would have 
had if it had been done by his previous license.”* 9 ) This statement of the 
law has been since accepted by the Privy Council who observe: “ These 
words were used with reference mainly to acts indicating only subsequent 
consent to an appointment which had been made, and which might have 
been objected to when originally made; but they apply a fortiori in a case 
like the present, where the person estopped was a party to the transaction 
itself which he, or others taking title from him seek to challenge after a 
considerable interval of time.”* 10 ) And so, in a case where a widow had 
held benami for her husband’s property as to which he had executed a 
hibanama in her favour, and after whose death she mortgaged the property 
and her son represented her in the transaction and executed the mortgage 
on her behalf; and after her death, in a suit between rival purchasers of 


(1) Gulam Dastgir v. Teja Singh , (1918), 
P. R., 73 ; 47 I. C., 367. 

(2) Mhd. Ibrahim v. Mg. Ba Gy an, 
7 Bur. r,.T. 69 ; 24 I. C. 482. 

(3) Mg. Hmwe v. Ma Lun Aung, 4 
Bur. L. T. 186 ; 11 I. C. 866. 

(4) Mg. Po Nyein v. Mg. My., 8 Bur., 
L. T., 86 ; 27 I. C., 77 ; Mg. Po Then v. 
Ma On Bwin 4 Bur. L. T., 143 ; 12 I. C. 

868 ; Magu v. Bholi Das, 18 O. W. N., 
667 ; 20 I. C., 196. 

(6) S. 110 Ev. Aot (Act I of 1872) 

Magu v. Bholi Das, 18 C. W. N. 667; 

20 I. C. 196 ; Ram Sarup v. Maya Shankar, 

(1918), P. R., 46; 43 I. O., 666; Mg. Bo 


v. Mg. Tun, 33 I. O. (R), 121. 

(6) Pondicherry v. Sundarammal, 21 
M. L. W., 259. 

(7) Mul Raj v. Fazl Imam, 46 A., 620. 

(8) Sarat Chunder v. Gopal Chunder, 
20 C. 296 (308), P. C.; Tulshi Bat v. Mut- 
saddi Lai, 2 A. L. J., 97 (99); Rama 
Samajh v. Ram Jos, 30 L.J., 224 ; 34 I.C. 
773 ; Fakir Jhau v . Mhd. Abdul Ghani, 
5 O. L. J., 49 ; 46 I. C. 307. 

(9) Caimcross v. Lorimer, 3 H. L. C., 
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(10) Sarat Chunder v. Gopal Chunder, 
20 C. 296 (311, 312), P. C. 
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part of the property comprised in the hibanama, and in the mortgage, 
the plaintiff derived his title from the son, having purchased his inherited 
share of the estate, while the defendants relied on a purchaser at a sale 
in execution of the mortgagee's decree, it was held that the son s partici¬ 
pation in the mortgage estopped both him and Ins representatives.< Again 
there can be no inquiry when there is nothing to inquire about. Ab 
P rivy Council remarked: “It is not enough to assert generally that 
inquiries should be made, or that a prudent man would make inquiries 
some specific circumstances should be pointed out as the starting point 
of an inquiry which might be expected to lead to some result. I® If 
therefore*^all\he external indicia of ownership, suoh as possession of the 
property and of the title-deeds, registry in the Collectors books and the 
lie are in a person's favour, inquiry into them would be as unnecessary 
as it would be ? misleading and would have in no way led to the discovery 

of truth. Sothe^mortgage^property 3 an^rras^recorded ^^wner^nd 1 held 

gagee from selhn 0 tt o I P • io n of property is recorded as owner, 

So where a person ^ transferee has all the indicia 

and holds the title deeds of P. P • l pnnuirv any further 

of ownership and he is not then bound^push h. .Cb The 

to discover if some one - ,, • •. strength vary in inverse ratio to 

title of the apparent owner w latter’s title was neither close nor 

that of the true owner. , t invstigate it beyond satisfying himself 

clear, the transferee is not bound to mvstjga^ ^ ^ enquiry 

as to the prim a facie 1 challenged was merely a renewal of an old 
is necessary if the transfer^ch 1 g d c0urt . will dispense with the 

remained unchallenged for a long 

number of years.f 75 

. • r«n the nart of the real owner does not debar 

767 . A —js.e cence^on the part le _ that one who , 

Her* quiescence knowing his own title, stands by and encourages a pur- 
insnfflcient. hase „f propertv as another s will not be allowed to 

. ,. ol :u:l nf the sale—implies a wilful misleading of the purchaser 
dispute the validity of t owner’s part.< 9 > But where relying upon 

by some breach of du y Qwn whenever it might suit him to 

the irresistible stood b for a period of eleven years and took no 

assert it, the real .. bJs bt) an a even concealed the fact from his 

friend “neighbor, he was precluded from afterwards claiming the pro- 


(1) Sarat Chunder v. QvpalOhunder, SO 

C. 296 *311. 312). P. C. 11 w T 

(2) Ramcoomar v. McQueen, 11 B. L* 

R ’(3 )*Kkawaja Mahomed v. Md. 

26 A. 470; Chandra Kanta v. Bhaqito, 

1 (4) Khwaja Muhammad v. Muhammad, 

26 A. 490 (493). 


(6) Cf. Bommdevara v. Qundu Sastr%du, 
9 I. C. 604. 

( 6 ) Ih. 

(7) Chowdhry v. Broja Soondur, 18 
W. R., 77. 

(8) Baswantapa v. Ranu, 9 B. 86. 

(9) Ibid. See also Biaheehur v. Muirhead, 
14 A. 362 ; Chiniaman v. Dareppa, 14 B. 
506. 
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,• * iu nnrchasers from the ostensible owner/ 1 * A bcnirnadar 

perty as agf s» P • ij g own na me money to which other 

realized upon a o entitled and paid over the money so obtained in 
parties were fide and not collusive .to. a 

the course of a J the beneficiaries’ interest therein. 

Tt 11 n ns P held "on a suit by one of the parties beneficially interested in the 

Wmd that his remedy against the benamidar having become barred by 

r t tion the plaintiff could not recover against the transferee who had 
limitation the p in ranee of the plaintiff s interest W Where property 

r, transferred %enami in fraud of creditors and is sold by the osten¬ 
sible* 3 owner the real owner cannot afterwards be allowed to dispute the 
i I S But it must be remembered that there is a distinction 

between cases in which fraud is only attempted, and those in which it is 
actually carried into effect. It is only in the latter case that the court 
will refuse relief/ 4 * Misrepresentations made by a minor will estop 

muc h as an adult/ 5 * but the fraud of the minor must be shown to have 
deceived The other party into action** (§ 309) When the real owner is 
excluded the benamidar is treated in all respects as the real o\\ 
is bound to secure quiet possession to the transferee. 

768 The title of transferee may be attacked on any of the several 

‘ . grounds foreshadowed in the section, namely by shewing 

.tucked either that he had direct notice or something which 

defence amounts to constructive notice of the real title, or that 

there existed circumstances which ought to have put him upon an inquiry 
that if prosecuted, would have led to a discovery of it.** A title originally 
infirm may gain in strength with time, and a strong case would have to be 
SwJ to defeat a possessor for a long period, of property for which 
* l vlinp had been "iven to the apparent owner/ 10 * On the other hand, a 
mere ‘permissible possession unsupported by consideration or the other usual 
Accompaniments of a valid transfer proportionately tend to undermine a 

titled") 

769 Benami Transactions. —The equitable doctrine of this section 
W been lareelv applied to benami transactions—a practice which is as 
observed by the Privy Council, inveterate in India/ 12 * and although looked 


(11 Mohesh Chunder v. Issur Chunder, 

1 I. J. (N. S.) 260 ; Caspersz on Estoppel 

(2nd Ed.), 134, 135. 9 - A 

(2) Sundarlal v. Faktrchand, 2o A. 
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v. Fida Ali, 6 A. 24 ; Mahomed v. Kishon, 
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v. Saiyida, 23 A. 442 (447). 
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R., 46 (51), P. C., followed in Mahomed 
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upon with jealousy by the Courts/ 1 ) is applicable alike to Hindus^ 2 ) and 
Mahomed ans/ 3 ) As it- was observed in a Calcutta case: “ While it is 

impossible to ignore the existence of benami transactions in Bengal, we 
have no doubt that they must be judged by the ordinary and well estab¬ 
lished rules of law, and that a third party cannot be made to suffer by the 
voluntary acts of owners of property. It is not to be supposed that because 
the existence of benami transactions has been recognized by our Courts, 
parties are at liberty to use the system to the injury of others, whether by 
direct fraud, or by putting other parties in a position to defraud, or take 
undue advantage of innocent persons. Indeed, it is not to be supposed 
that the law of benami is founded on principles peculiar to India, for it is 
an application of the equitable rule that if .4 purchase in the name of B , 
there is a resulting trust of the whole to .4.< 5 > Where property is held 
benami and the ostensible owner assents to its being disposed of to the 
prejudice of the real owner, the latter cannot be allowed to object, the fraud 
beina a consequence of his own act/ 6 ) So if property is purchased in the 
-name of a benamidar, and the indicia of ownership are placed m his hands, 
the true owner can only get rid of the effect of an alienation by showing 
that it was made without his acquiescence, and the purchaser took with 
notice of that fact/ 7 ) Of course, in such cases, it may not be possible to 
give direct proof, but if so, it must be established from circumstances 
uistifying a legal inference/ 8 ) Facts warranting a mere suspicion cannot 
take the place of legal testimony/ 8 ) In cases of alleged benami 
transactions the true criterion is to ascertain from whose funds the purchase- 
money proceeded, but that fact alone does not create anything more than 
a strong presumption which may be rebutted The question is one of 

intention (U) and while it has been held that the purchase by the father^) 
or brother or husband^ or other near reation in the name of his son, brother, 
wife, or other relation being referable to the promptings of affection is 
usually regarded as benami with no intention of effecting any real transfer 
by execution of a mere conveyance, still there may be circumstances which 
might rebut that presumption and evince a real transaction. In such and 
.similar cases, possession and actual enjoyment of the property affords 
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(7) Bhugwan v. Upooch Sing, 1U 
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another criterion for determining the question of benami.W As the Privy 
Council in one case remarked, in such cases the Courts have largely to 
rely upon the surrounding circumstances, the position of the parties and 
their relation to one another, the motives which could govern their actions, 
and their subsequent conduct/ 1 2 ) But while as observed before, the habit 
of holding land benami is inveterate in India, that does not justify the 
Courts in making every presumption against apparent ownership/ 3 ) The 
mere permission to hold possession cannot alone give or transfer a title from 
the benamidar in favour of the real owner, for no transfer of property 
exceeding Rs. 100 in value can legally be effected except b}' means of a 
registered instrument/ 4 ) Heirs are bound by the misrepresentations made 
by their ancestor/ 5 ) but a mere benami transfer does not of itself constitute 
such a misrepresentation as to bind all persons claiming under the person 
who creates the benami /*) but if in the beneficiary’s conduct there was 
nothing to put the purchaser upon inquiry, both he and his representatives 
will be bound by any alienation made by the benamidar The mere 

fact that the true owner purchases the property in the name of his benami - 
dar is sufficient proof of his holding out the benamidar as the ostensible 
owner which is sufficient to mislead an unwary purchaser. In one case 
in which a person had so purchased property in the name of his wife w r ho 
was recorded its proprietor. She sold it. Her son sued for its recovery and 
pleaded that being a minor he was not bound by any representation which 
his parents might have made. This view was upheld by the High Court, 
but on appeal, the Privy Council reversed the decision of the High Court 
holding that “ though ” the minor could not be bound by the representations 
made by his mother, if he really inherited the property from his father, still 
the question is whether he was not estopped by the representations of his 
father in his lifetime from saying that this property was his father's, and, 
consequently, that it had descended to him If the property were pur¬ 
chased by him, and the Rs. 3,200 which were paid as the purchase-money 
were the property of the father, did he not represent and hold out to the 
world that the property was purchased out of the Rs. 3,200 which were 
the 8tridhan of his wife? That was the misrepresentation of the father, 
by means of which the widow after his death was enabled to sell the 
property. It was said that the minor would not be bound by the acts of 
the father before his death. Suppose the father had actually sold the 
property to the mother, and had a representation by a deed of sale, would 
not the minor son have been bound by that deed, although the father 
might have had some secret understanding with the mother that it was 
purchased in her name benami for the father? It appears to their Lord- 


(1) Zeemut Ali v. Mt. Alimoonissa, 10 
W. R., 277 ; Ram Narain v. Muhammad , 
2 C. 227 ; Abid Ali v. Asgar Ali, N. L. 
R., 17 156 (160). 
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\l M. 234. 


(6) Luchmun v. Kali Chum, 19 W. R. r 
292 (296, P. C.; Chunder Coomer v. Hur~ 
bans, 16 C. 137; Krishnaji v. Moro, 15 
B. 32; Ravji v. Lakshmibai, 11 B. 381; 
Kannamal v. Virasamt, 15 M. 486; Luch - 
man v. Rally Chum, 19 W. R., 292. 

(fi) Ram Coomar v. McQueen, II 
B. L. R., 46, P. C.; Sarat Chunder Dey v. 
Copal Chunder. 16 C. 148 (O. A.). 20 C. 
296. P. C.: Mahomed v. Kishori Mohun , 
22 C. 909, P. C.; Jokhu v. Mehdi Husain. 
1 A. W. N.. 67; Sitaram v. Wilyati. 6 
A. W. N.. 101. 

(7) Ramcoomar v. McQueen, 11 B 
L. R., 292, P. C., and cases cited supra . 
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ships that there was a misrepresentation by the father in allowing the 
property to be taken by the wife under a deed of sale, representing that 
the purchase-money was her stridhan , and in all his acts, both public and 
private, during his life-time, representing that the property was his wife’s. 
After that representation on the part of the father, his heirs were no more 
entitled to recover than the father would have been in his lifetime.’’t 1 ) 
770. The conduct of the true owner must then be unequivocal. On 

this ground it has been held that the fact of a mere benami 
Benandar E x - transfer in itself does not. constitute such a misrepresen- 
cluded tntion as to bind all persons claiming under the person who 

creates the bcnamfW but if the transfer is accompanied by a change of 
possession, and other acts which are the usual concomitants of a valid 
transfer, there would then be a case of estoppel on which the purchaser 
may rely O) So if a person entitled to challenge a deed waives his right 
to do so ' and consents to another’s holding the property and to represent 
his interest, there can be no doubt, but that he cannot afterwards res. e 
from his position, if the purchaser has on the faith of the ostensible title 
so created bona fide advanced money to the bcnamidar.W In such cases 
it is immaterial that the beneficial owner may have so acted in ignorance 
of his own right, or without any intention to commit fraud and has not in 
fact committed any fraud by his acts and representations Neither mistake 
error, or deficient information can be pleaded to the prejudice o an innocent 
transferee: “ If the person who made the statement, without full knowledge, 
or under error, sibi im/wtrl. It may in the result be unfortunate for him, 
but it would be unjust, even though he acted under error to throw the 
conseqeunees on the person who believed his statement and acted on it 
as it was intended he should do. ’ •«» The determining element in such 
cases is not the motive with which the representation has been made nor 
the state of the knowledge of the party making t but the effect^ the 

representation as having caused anothei to ae these eases 

contrary view *A.W 

und e erTh C e e rufthe ubseluent assignee of his right is equally protected 

though he may have taken with full knowledge of its original invalidity.<»> 
tnougn muy . i-i t uie t cannot- be subsequently shaken 

Once a purchaser acquires a Council observed in one case: 

“■ It w-aTlaid that the minor would not be bound by the acts of the father 
before his death. Suppose the father had actually sold his property to the 
mother and had made a misrepresentation by a decd of sale, would not 

... ___ ' _ TA fl T V V 
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(7) Ganga Sahai v. Hira Singh, 2 A. 
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ruled by Sarat Chunder v. Gopal Chunder, 
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the minor son have been bound by that deed, although the father might 
have had some secret understanding with the mother that it was purchased 
in her name benanii for the father? After that misrepresentation on the 
part of the father, his heirs were no more entitled to recover than the 
father would have been in his lifetime. The heirs were as much bound by 
the misrepresentations made by the father as the father would have been 
if the wife in his lifetime had actually sold the property to a bona fide 
purchaser.'W In one case the defendant purchased an estate from the 
plaintiff’s benamidar. He had made enquiries. He inspected the revenue 
papers which bore the name of the benamidar as the owner, who had paid 
the Government revenue, realized rents, sued and recovered them as owner. 
The court held the real owner bound adding: What more he (the 
transferee) could have done to ascertain that the transferor had power to- 
make the transfer.< 1 2 3 4 > 


771. A document executed by a benami purchaser professing to v 
relinquish in favour of the real purchaser, any claim which he might have 
in virtrue of the purchase is a release, and should be so stamped.W If in 
any transaction a person is benamidar for another, he is not a necessary 
party to a suit in respect of that transaction. 


772. Where the purchaser of an equity of redemption allows the- 

name of his vendor to remain on the Collector’s register 
Inference from an( j Qn strength the mortgagee made further advances 
mu on reg er. ^ the mortgagor under the supposition that he was still 

• the owner of the equity of redemption, it was held that- the purchaser’s 
conduct amounted to a standing by and that he was liable to pay off not 
only the mortgage-debt but also the subsequent advances.( 5 > The registra¬ 
tion of a person as the owner of property in the Collector’s books for fiscal 
purposes is, however, only some evidence though by no means conclusive 
of his title. But it may be sufficient to shift, the burden of proof.< 6 > Never- 

• theless, the purpose for which the Collector’s books are maintained should 
not be ignored, and it has been accordingly held that the registration of 
the name of a person coupled with the payment of revenue is strong 
evidence of possession though not of title.C 7 ) The wife of the owner had 
with his consent mortgaged his land. The owner left home on a pilgrim¬ 
age in 1901 and returning home in 1911 he learnt that his wife had sold 
the land in the year of his departure and herself died in 1902. The pur¬ 
chaser had redeemed the mortgage. The owner sued to eject or redeem 
him, but the court applied this section on proof being given that the land 
stood in the landlord’s boons in the name of the wife and that the pur¬ 
chaser had enquired and inspected the mortgage deed executed by her— 
all of which were held to suffice to constitute her the ostensible owner of 
the land.( 8 > 


(1) Per Sir Barnes Peacock in Luchmun 
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followed in Sarat Chunder v. Gopal Chunder, 
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Pat. 404 ; 48 I. C. 936. 

(3) Art. 65, Sch. I., Indian Stamp 
Act, 1899 ; Reference under the Stamp 
Act, 24 A. 372 F. B. 

(4) Maxing Bya v. Maung San, 10 
I. C., 779. 

(5) Oovindrav v. Ravji, 12 B. 33; Umesh 


Chandra v. Khulna Loan Co., 34 C. 92 ; 
Saw Lan v. Mg. Lux, 22 I. C. (R). 073. 

(6) Pandxirang v. Anant, 5 Bom., L. 
R.. 966 (992) ; Kanhu Lai v. Palu Sahu, 
5 Pat. L. J., 621 ; 57 I. C. 353 ; Thangar- 
velu v. Mangathaye, (1913), M. W. N., 
674 ; 21 I. C., 21. 
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773, Rule When Inapplicable. —In England the doctrine here enunci¬ 
ated is inapplicable to cases in which the transferee has merely an equit¬ 
able interest. Thus while a trustee with whom the cestui quo trust has 
in accordance with custom deposited the deeds, borrowed money by deposit¬ 
ing the deeds fraudulently representing them to be his own, it was held 
that the creditor could not enforce his equitable charge against the real 
•owner.W But in such a case a trustee left in possession of the deeds, 
may convey a legal estate to a purchaser for value and without notice who 
would obtain a good title against the equitable owner, provided, of course 
that he had made all the enquiries which as a prudent man he was bound 
to make ( 2 ) § 127—129). The mere fact that a person allows another 

to be in possession of goods, and allows him to deal with goods under an 
authority, which is not known to the person who deals with the servant 
and who does not profess to act upon any such authority, will cieate (3) 
estoppel in favour of persons dealing with such person m possessio . 

It has been held in Allahabad that a transferee from a Hindu widow whose 
■estate is limited cannot plead the law of this section against her rever¬ 
sioners. < 4 > It is so, for the widow holds her estate without power of he na¬ 
tion* but there is nothing to prevent her conveying a full with the consent 
of the ne-rt reversioner and if the latter has actively assisted her in 
conveyina such interest he would be equally stopped^ The question in this 
case Ts what enquiry the transferee has made and how far he was misled 
by the consent ^r conduct of the reversioner. The section is of course, 
inapplicable where the real owner is a juridical person, e.g., an ido or a 

shrine. 

774 Transferee must take in Good Faith.— The rule requires that 
. the transferee must not only make enquiry but he must act ini goodl faith 

enquiry An v ho “f L^fer” or a dishonest transferee well aware of the 
asseverated by h s transfemr ” a cause widespread inquiries to be 

infirmity of his transferor s title « er be a £ ected b ‘ any trans . 

made— but in neither case could ■ „ 00(1 {aith .. requ i ret l in this 

action with “PP ar A marmay blunder, but then he must be an honest 

connexion is honesty A man may ]f inst the claim of „ rea l 

blunderer. No Phaser can protect the real owner - s title. 

owmer merely by s&y g shut ting his eyes and purchasing recklessly 

A purchaser is stifled in | nd resisting the real owner on the 

from a vendor with ^... j! t C ome forward. He must not only make 

ground that the rea title but he must also use reasonable care 

some f “t^e nurcba^ing hiL vendor has really the right to sell.® For 
to see that what he is residing in the neighbourhood of the 

SlSrl had had previous dealings with the latter’s family, the 


(1) Shropshire Union By. Co. v.Reg., 
T r. 7 H L., 499 explained per Chitty, 

y in Carrilt v. Real and Personal Advance 

Jo 42 cT. D., 263 (269, 270) 

(2) Ibid., PP- 269, 274, Per Pearson in 
Lloyd's Banking Co., v. Jones, 29 Ch. 

(3) Farquharson & Co., v. King & Co., 
11902], A. C., 325. 


(4) Shib Deo v. Ram Prasad, 46 A. 
637. 

(5) Qhulam Haidar v. Manager, 73 
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(6) Zangabai v. Bhatcani, 9 Bom., L. 
R., 388 ; Mating Ba Tin v. Mating Po 
Kin, 14 Bur., L. R., 329; Maung Po 
v. Ma On, 12 I. C., 858 ; Kasturi Bai v. 
Bahrain, (1923) N. 15. 
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Court presumed that he was aware of all the circumstances of the family 
and as such held him disentitled to the priority here conferred on a bona 
fide transferee.0> And so where a person took a mortgage and afterwards 
purchased the same property from the son of an heiress who was outcasted 
on account of living in adultery, and whom the transferee believed to have 
forfeited her title to the property, the Court held that since the purchaser 
had notice of the existence of the true owner a mere misconception as to 
her rights was insufficient to protect the transferee under this rule.< 2 > 
Of course, there is no good faith where a transferee takes from a person 
against whom a suit was pending to his knowledge. ( 3 > 

775, Rival Transferees. —In a case of competition between two rival 
transferees from the same transferor the same principle would govern their 
rights, I or instance, if the transferor creates two successive mortgages, 
it is possible that one may be protected and the other not. In 1906 the 
transferor gifted his field No. 553 to the plaintiff who was his nephew. By a 
sale deed dated 1911 he sold his field No. 560 to the defendant. The transferor 
did not. own any field bearing No. 553. It was a mistake in plaintiff’s deed 
for 560. The court held that the case must be decided on the principle 
that of two innocent transferees the one who has rendered it possible 
to the owner to deal with the property a second tim must suffer for his 
negligence. As, however, the second purchaser was not to be for value 
without notice, the plaintiff’s suit was decreed.< 4 > Another case was 
decided on the following facts. The owner had effected three transfers, 
first a mortgage, secondly a sale deed dated 1st June 1909, and thirdly 
another sale deed of the same property in defendant's favour on the 11th 
June 1909. The last deed was registered on the date of its execution, hut 
as the owner offered opposition to the registration of the second deed, 
it could not be registered till February 1910. The holder of this deed sued 
for redemption of the mortgage to which the defendant objected on the 
ground of his prior registration. The defendant pleaded this section presumably 
on the ground that registration was notice, but the court held that this 
section should not be so construed as to come into conflict with s. 47 of 
the Registration Act.( 5 > In another case the owner, one Jha, had in 
1881 executed a mortgage in favour of A who purchased the property in 
execution of his own decree which he mortgaged to the plaintiff who simi¬ 
larly purchased it, but as he failed to obtain physical possession he sued 
the defendants some of whom resisted his claim on the ground that the 
mortgage of 1881 which was the root of the plaintiff’s title was fictitious. 
But the court held that the defendants who had derived their title from 
the Jhas subsequent to the mortgage of 1881 could not be permitted to 
impeach the genuineness of the plaintiff’s title who was a bona fide pur¬ 
chaser without notice, the court adding, “ It may be conceded that as 
between the mortgagor and the mortgagee of 1881, the former could show 
against the latter so long as the rights of the third party intervened, the 
hctitiousness of the transaction; but they cannot be allowed to do so 
when an innocent stranger has in good faith acquired a title for value on 
the faith of the reality of the mortgage .... Consequently, the rule 
applies by which a bona fide transferee for value from an ostensible owner 
la allowed to protect himself against a claim by the real owner."( 6 > The 

V 7 k 7 ^ Ta y* shar ' * ' A. L. J., (4 ) Palanivelappa v. Nachappa, 53 

20 C W W 9^ *?rf^^ V r?o- /a Nara y a "' L C • (M), 379. 

^ 1- C. 673. ( 5 ) Mathura Kahvar v. Ambica Dat, 

(2) AnqammaV y. Venkata, 26M. 509(513). 12 A. L. J.. 993 ; 25 I. C. r725.] 

a. T w Echampadi , (6) Bamsummun v. Genda Mul, 22 

4 M. L. W. 200 ; 35 I. C., 893. C. L. J., 574 ; 29 I. C.,841. 
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owner sold his land to A with a condition of repurchase. A sold it to B. 
A claimed his right of repurchase alleging that what he had given to .1 
was merely a mortgage. But the court threw out Ins suit holding that 
B had obtained a complete title from A who was an ostensible owner ot 
the infirmity of whose title H had no noticed" In 1«08 A gave some 
properties to his wife in payment of her dower, t here was no deed. A 
continued in possession and exercised his rights of ownership as before. 
Id 1910 A joined with his son in conveying by deed the same properties 
to C as her dower. In a competition between H and C, the court upheld 
C's claim on the strength of this ruled 2 ' 

776. Plea Allowed though not Pleaded—Ordinarily the burden of 
proving that the transferee had notice of the owners title is on the 
owner® and when he is met with the plea that the transfer was made 
after enquiry, the burden of proving it is on the transferee^' 
Where however, the Court sees that the rights of one of two 

innocent parties must be sacrificed, it is essential to consider whethe, 
anything in the conduct of the party who comes into court jn< * 

seeks relief has debarred him from asserting his right. The Court is not 


Transfer by p®r- 
son having authori¬ 
ty to revoke 
lormer transier. 


notice should be specifically put torwarn m ww p—~ j 

no ,ce snouin ut (6) 74 A_ 748 ) If a party does not plead 

at least be involved in the issue, w . 1 iu 0 f 

nt all he will not be allowed to go at the hearing into evidence on that 

noint ( 7 ^ In any case the plea cannot for the first time be raised in 

point - (8) ! ‘ nlea of purchase for value does not go far enough, for 

the^lea must be of bona fide purchase and without notice, and the burden 

of proving it is upon the party who pleads it.< 

42. Where a person transfers any immoveable pro- 

pertv reserving power to revoke the transfer, 
and subsequently transfers the property for 
consideration to another transferee, such 
transfer operates in favour of such 
transferee (subject to any condition attached 
to the exercise of the power) as a revocation of the former 
transfer to the extent of the powei. 

Illustration. 

. , A „ , . n an j rpepwes power to revoke the lease if. in the opinion of 

A lets the house to • . J se c f jt detrimental to its value. Afterwards 

a specified s "P r *y or * , * has been made, lets the house to C. This operates as a 

Mvo'i‘t"on n of /it lease subject to the opinion of the surveyor as to S', use of the house 

having been detr imental to its valu e.__ 
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(4) Zungahai v. Bhawani, 0 Bom., L. 
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SYNOPSIS. 

Paragraphs. 

777. Analogous Law. 779. Meaning of Words. 780. Power of Revo- 

778. Principle. cation. 

777. Analogous Law. —The provisions of this section (and of section: 
53, paragraph 1) are taken from section 5 of the Statute 27 Eliz., c. 
4,( 1 > relating to fraudulent conveyances, repealed by the Statute Law 
Revision Act of 1863, the provisions of which ran as follows: “ That 
if any person or persons have heretofore since the beginning of the Queen 
Majesty’s reign that has passed, made or thereafter shall make any con¬ 
veyance, gift, grant, demise, charge, limitation of use or uses or assurance 
of, in or out of any lands, tenements or hereditaments with any clause, 
provision, article or condition of revocation, determination or alteration,, 
at his or their will or pleasure, of such conveyance, assurance, grants, 
limitations of uses or estates of, in or out of the said lands, tenements or 
hereditaments or of, in or out of, any part or parcel of them, contained or 
mentioned in any writing, deed or indenture of such assurance, conveyance, 
grant, or gift; (i) and after such conveyance, grant, gift, demise, charge, 
limitation of uses or assurance so made or had, shall or do bargain, sell 
demise, grant, convey, or charge, the same lands, tenements, or heredita¬ 
ments, or any part or parcel thereof, to any person or persons, bodies 
politic and corporate, for money or other good consideration paid or given 
(the said first conveyance, assurance, gift, grant, demise, charge or limita¬ 
tion, not by him or them revoked, made void or altered, according to the 
power and authority reserved or expressed unto him or them in or by the 
said secret conveyance, assurance, gift or grant); (ii) that then the said 
former conveyance, assurance, gift, demise, and grant, as touching the 
said lands, tenements and hereditaments, so after bargained, sold, conveyed, 
demised or charged, against the said bargainees, vendees, lessees, grantees, 
and every one of them, their heirs, successors, executors, administrators, 
and assigns, and against all and every person and persons who have, shall, 
or may lawfully claim anything by, from or under them or any of them, 
shall be deemed, taken and adjudged to be void, frustrate and of no effect, 
by virtue and force of this present Act.” This section may be compared 
with section 27, ante. 

778. Principle. —This section contemplates the case of two transfers, 
one conditional and the other absolute. It lays down that where the 
transferor reserves to himself power to revoke the first conveyance, and 
transfers the same property to another, the latter transfer operates as a 
cancellation of the first transfer subject only to the fulfilment of the 
condition upon which revocation was dependent. The object of this section 
is to validate such transfers and to declare that in such a case the subse¬ 
quent transfer has the effect of cancelling the former, for the subsequent 
transfer being only possible when it is made to take effect in defeasance 
of the prior transfer, the latter is deemed to have been thereby revoked 
by necessary implication. 


(1) Parsed in 1584 A .D . 
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g £2 J general PKinurbuo. 

In construing the section the intent of the 
against fraud and to suppress fraud an b d ‘^""‘nt persons does not matter, 

o. Wort.,- " ^X"Z. VA 

fer ” means such reset vat ion as s , • {{ve covenants not enforceable in 

transfer should not be subjec ,, . v ^-hnt the revocation is not 

law.® “ To the the condition attaching to 

absolute but is subject toi the> nonf l h)jon aitachc ] to the acre,sc 

the anterior transfer. bubjcct ' J provided, that on the power 
of the power: " as for example who**- P™* ‘ ’ of equal va lue shall 

being exercised, the proceeds of settlement P and not to the transferor, 

be paid over to the transferees - g voi( j an d even if it be 

A deed with a power of revocation ^ ' purchaser so far as it breaks 

voluntary it is only vo,lags «st a ^ anQther w or a 

in upon his rights, so that « • q . . But it appears that if on a 

mortgagee! 51 is rov £" t a ' r ior voluntary transfer is revoked, it 

goes o,<« 

A power of revocation on paymeM oljJ* ^the EnghshltaTu^ 
of the lands is not a power ' n . as t h at the lease shall be void 

r p=nrof°?orr;“thin # t£ statute. .nd such lease may be avoided 

at the instance of the purchaser. 

« Tf ; c immaterial whether the first trans- 
780. Power of Revocation. It And in cases decided under the 

fer is or is not for valuable consideratio . revocation at a 

Statute it was resolved. ^^^f a givln contingency fell within the 
future time or on the happ e conveyance which was originally 

intent of the Act, and thatin '«>hm ^ stand against a bom fide pur- 

subject to a power of revoeat on , f the fil . st transfer had been for 

chaser for valuable consideration^ ^ be revoked until the event 

consideration, it is pr°b a ' 3 „ e ; s0 0 f the power was contingent. It would 
happened upon which the exercis of t^ ^ fcp exercise(1 bona fide in the 
appear that a power of revoeat on « , f j or the purpose of extinguishing 
interest of the second pumhas . floes ' not , extinguish it. So if A had 

it, a second transfer is made tion with the consent of B, and 

reserved to himself a power of t he latter transaction is good, 

afterwards A sold the property to a T. be ' Act bv a small addition and 
“for" otherwise the fodpro^on^ X observed by Part. "The 5th 
evil intention would be deferyt to eomp rise all settlements although made 

section of 27 Eliz., • * , 9) ireserve what is. either expressly 01 

for valuable consu ofmvocTtion'to the^se'ttle" e.g.. an unlimited power to 
virtually, a power ___ 


Ca Srg£* v P rLL. F. Moo,. 015 
3 " v. WkUUr J C.. 120 : Bow- 

man Hyland, 8 Ch. D-. 

(4) Coke v. Bullock, Cro. .Tac„ 4.. 

(5) Perkins v. Walker, 1 Vem., 07 . 


Thorne v. Thorne, ib., 141 : May’s Fraudu 

lent Conveyances 108. 

(fi) Dame Ever s case. 2 Roll. Rep., 44. 

(7) Standen v. Bullock. 3 Rep.. 820. ? 

(8) Tu-yne's case, 3 Rep., 820; May s 

Fraudulent Conveyances, 100 

(0) See Sugd., 721 : Smith v. Hurst. 
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charge by way of mortgage/ 1 ) or a power to revoke on payment of 10*./$ 
or with the consent of the person nominated by the settler, or simply at 
a future date; but a power to charge a reasonable specified sum,® or to 
revoke upon terms which are fairly calculated to preserve the substantial 
rights of the parties interested under the limitations/ 4 ) seems to be un¬ 
objectionable. Lord St<. Leonards expresses an opinion/ 5 ) that where a 
settlement made for valuable consideration, contains a power of revocation 
which is afterwards released for valuable consideration, a purchaser, buying 
subsequently to such release, would be postponed to the settlement: prob¬ 
ably the result might be the same, although there were no considerations 
for the release, if the purchaser had notice of it, but a secret release will 
not affect a purchaser. ”< 6 > Under the same statute, it was held that 
if a man reserves a power of revocation to be exercised with the consent 
of a person named, it is fraudulent if the person is a man of straw whose 
consent is at his own command, as where he is his own relation, but the 
case is different if the person be his wife’s friend who cannot be supposed 
to consent except on good grounds/ 7 ) 

A power to mortgage to any extent, or to lease for any term, would 
appear to be constructed as a power of revocation/ 8 ) but a power to charge 
a sum certain is differently regarded/ 9 ) 

43. Where a person erroneously represents that he is 

authorized to transfer certain immoveable 
property and professes to 'transfer such pro¬ 
perty for consideration, such transfer shall, 
at the option of the transferee, operate on 
any interest which the transferor may 
acquire in such property at any time during which the 
contract of transfer subsists. 

Nothing in this section shall impair the right of trans¬ 
ferees in good faith for consideration without notice of the 
existence of the said option. 

Illustration. 

A, a Hindu, who has separated from his father B, sells to C three fields, X. Y and 
Z, representing that A is authorized to transfer the same. Of these fields Z , does not 
belong to A it having been retained by B on the partition: but on B's dying A as 
heir obtains Z, C, not having rescinded the contract of sale, may require A to deliver 

Z to him. SYNOPSIS. 


Transfer by un¬ 
authorized person 
who subsequently 
acquires interest 
in property 

transferred. 


781. Analogous Law. 

788. English law dis¬ 
tinguished. 

78 If. Principle. 

786. Sec. hi compared. 

787. Meaning of Words. 

788. Transfer of after- 
_ acquired Property. 


Paragraphs. 

789. Conveyance of Im¬ 
perfect Title. 

791. Erroneous 
Representations. 

792. Representatives 
hound. 

793. Title by Estoppel. 
79!f- Other property 

when liable. 


79.5—796.—Rule applies 

to loses and mort¬ 
gages. 

797. Duration of the Right. 

799. Quantum of interest. 

800. Limits of the Rule. 
SOS. Transfer without 

notice protected. 
801f. Limitation. 


(7) Leigh v. Winter. W. Jo., 411 ; 
Lord Banbury's case, Freem Ch. 8. 


Z a r hack v - Marbury, 2 Vem., 510. 

(2) Griffin v. Stanhope, Bro. Jac., 456. 

m V I 50, W Tarbaek v. Marburg, 2 Vem., 511 

(5) 8^d 722 3far< ’ n,4T R '’ 39;SUgd ’ 721 ' - a case d0 cided on the 13 Eliz., C. 5; 

(6) Bullock v. Thome, P. Moo., 616 ; 

Dart., pp. 1021, 1022. 


Lavender v. Blackstone, 2 Lev., 146; 
May’s Fraudulent Conveyances, 198). 

(9) Jenkins v. Keymis, 1 Lev., 550. 
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781. Analogous Law. —This section is analogous to section 18 of the 
Specific Belief Act,< l > the provisions of which are in a measure supple¬ 
mentary. It runs thus:— 

18. Where a person contracts to sell or let certain property, having only an imperfect 

Purchaser’s rights title thereto, the purchaser or lessee (except as otherwise provided 

against vendor with . th i 3 chapter) has the following rights 
imperfect title. J 

contract out of such interest, 

they ( are"tT„dto ^ 3 

compel him to procure such concurrence, 

(.) where the vendor professes t.^ anX JSSdTK £ 

Z\ tg X nght n »oTd U e n em n ?t, 'tie purchaser may compel him to redeem the mortgage 
and to obtain a conveyance from the mortgagee, 

(rf) where the vendor or lessor sues for^^"efendant haaTrighf to 1 
suit is dismissed on the ground of his to his costs of the suit, and 

When for sucTdepolit £gLt A coats on the interests of the vendor or lessor in 

the property agreed to bo sold or let. 

applying to an » 

void. I . transfer forbidden by 

law on the ground of public policy. 1 

The pr,„ r i» I.™ «iSjSt £ 

ZSJFX&JSS, t“a ptopnrty In th, hand, o, th. « 

time introduced by the legislative enactment 
The rule was, ^ the fintt.imM ^ ru]e) and waa he]d to be 

.. ... +ViP foot-note are acknowledged in justification 

», , h r.r««s“Si-• -v««»■» *** 


(1) Act I of 1877. ..11 

2 But the rule was on equitable 

grounds extended to cover a earn of mort¬ 
gage : Deolie Chand v. Ntrban, 5 C 253. 
g ?3) Alukhmonee v. Bn nee 
C. 677 ; Prosunna Kumar v. SnkanUt , 

40 C. 173. w T T 4R2- 

(4) Narahari v. Siva, 24 M. L. J., 462. 

10 T C 881 ; following C. Ramasami 

t 9 RanZwami, 30 M. 255, dissenting 

from L. Augaunayya v. Daopoor, 18 M. 

L. J., 247 (248). 

(6) Mahomed v. Karamut-oollah, 4 JN. 

W. P. H. C. R., 11 (12). 


(6) Specific Relief Act (I of 1877). 

(7) Ran 1 Nirunjun v. Prayag, 8 C. 
138 (144) ; explaining Dooli Chvnd v. 
Birj Bhookun . 6 C. L. R., 528 (P. C.) 
also reported in 10 C. L. R., 61 P. C. 

(8) S. 109 (seller’s responsibility for 
badness of title). S. 110 and S. 118, 
Right of buyer of breach of warranty 
in respect of goods not ascertained)—Act 
IX of 1872. 

(9) Canadian Code, S. 1488, Sugd. V. 
& P. (13th Ed.), 297. Now see 14th Ed., 
298—Marginal note to the section in the 
Bill. 
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law.* 1 ) As the section embodies a rule of equity, it has been held to apply 
to Berar, even before the Act was extended to it.* 2 ) 


783. Under this section the right is declared to exist only as against 
English law the transferor and persons claiming under him e.g., the 

distinguished heir.* 3 ) Thus where he is deprived of the property in an 

execution sale, it has been held that the transferee cannot 
follow up the property in the hands of his auction-purchasers.* 4 ) But under 
the English law such a right would avail against purchasers from the 
transferor and his heirs, as well as against him.* 5 * ) As Taunton, J., put it: 
“ The assignee of a lease stands in the position of the assignor for all pur¬ 
poses better or worse " *°) or, as Lord Mansfield said, “ that he who takes 
an estate under a deed is privy in estate, and therefore never can be in a 
better situation than he from whom he takes it.’’* 7 ) Under the English 
law, the benefit of the implied covenant runs with the land.* 8 ) Under 
this section, however, the purchaser cannot follow up his claim to the 
property in the hands of a stranger unless the latter take with notice or is 
a gratuitous transferee.* 9 ) 


784. Principle.—It is the general rule of equity that where a transferor 
purports to convey a particular property and has not the title under which 
he professes to convey, the transferee must be satisfied out of any title 
which the transferor then has, or afterwards acquires in the same property. 
“ If a man," observes Lord St. Leonards, “ sell an estate to which he has 
no title , and after the conveyance acquires the title, he will be compelled 
to convey it to the purchaser. But this is said to be a personal equity 
attaching on the conscience of the party and not descending with the land; 
and therefore that, if the vendor does not in his lifetime confirm the title 
and the estate descends to the heir-at-law, he will not be bound by his 
ancestor’s contract. This opinion, however, deserves great considera¬ 
tion.’’* 10 ) And similarly it has been observed by Dart who says: " It was 
treated by the court, as well established that where a lessor, without any 
legal estate or title, demises to another, the parties themselves are estopped 
from disputing the validity of the lease on that ground; and it is immate¬ 
rial that it appears on the face of the deed that the lessor has only an 
equitable title.* 11 ) If the lessor subsequently acquires a title, the lease and 
reversion then take effect in interest, and not by estoppel; and an action 
will lie, either way for breach of the covenants in the lease. And the 
Court also laid down the doctrine that the assignee of a lessor, who has 
no estate in the land, has the reversion by estoppel, as against the lessee."* 12 ) 


(1) Seaboume v. Powel, 2 Vem., 1] ; 
Noel v. Bewley, 3 Sim., 103 (116); Jones 
v. Kearney, 1 Dru., & War., 134 (158, 
160) ; Smith v. Baker , 1 Y. & C. C. C., 
223 ; Smith v. Osborne, 6 H. L. C., 375 
(390, 398.) 

(2) Jamnadas v. Paikn, 10 N. L. R., 

170. 

(3) Radheylal v. Nahesh, 7 A. 864. 

(4) AluJcmonee v. Banee Madhub, 4 C. 
677. 

(5) Onward Building Society v. Smith- 

son, [1893], 1 Ch., 1 ; Right v. Bucknell, 

6 B. & Ad., Ch., 278 ; Health v. Crealock, 

10 Ch. D., 15 ; General Finance Mortgage 

and Discount Co. v. Liberator Society, 


L. R., 10 Cli., 22 ; Fosler v. Mackinnon , 
L. R., 4 C. P., 704. 

(6) In Doe v. Mills, 2 Ad. & E., 17, 20. 

(7) In Taylor v. Needham, 2 Taunt, 
278. 

(8) Conveyancing Act, 1881, S. 7. 
Sub- S. 1 (A) ; David v. Sabin, [1893], 
1 Ch., 523. 

(9) Radheylal v. Mahesh Prasad, 7 
A. 364 ; Snrat Chunder v. Gopal Chunder, 
20 C. 296 P C 

(10) Sugd." V. & P., (14th Ed.), 355, 
(745). 

(11) Morton v. Woods, 4 Q. B., 293. 

(12) Dart’s V. & P. (6th Ed.), 1001; 
Will’s V. & P., p. 1055. 
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785, The rule enunciated in the section, and to bo presently discussed, 
assumes that the transferor had no title over at least a portion of the 
property he had engaged to transfer; but which he has since acquired, in 
which case upon the principles of elementary equity he is bound to make 
good his representations to the transferee. Obviously the section has no 
application to cases where the title itself being clear, the transfer is vitiated 
for* any other reason.Nor has it any application where the contract is 
void< 2 > or the property transferred was non-transferable. 

876. It will be observed that while s. 41 requires that the transferee 

should have made reasonable enquiries and taken in good 
S. 41 compared. faith it is not necessary under this section that the 

transferee should have made any enquiry at all. Indeed, he may not have 
believed in his transferor's title, hut his representation binds him Re¬ 
presentations are, of course, stronger than consent or conduct In the one 
case the transferee is honestly misled; in the other the transfeior misleads 

him.t 4 * 

787. Meaning of Words.— * Erroneously represents ” mush include all 

• « i.* i • nntoinfpd with fraud and whether made by 

misrepresentations tainted or untainteaw uu » a t fv. e 

a declaration, act or omission within the meaning of seot.on 15 of the 

L* rr„r, ^ afSiti 5S 

rf “t^e^buUt1 e s r not S toplied r in e the rule.”m “ To transfer certain ini- 
. . • J . ...__f c mnvp.nhle property (s. 04) tr 


r 43,4s 

S"SSfc M-. ■ «*» -ill °P"t« °" 

(1) Radha Bai v. Kamod Singh, 30 A. 

383 ; Narahari v. Siva, 24 M. L. J-, 462 , 

19 I. C., 881 ; following C. Ramos ami v. 

Ramasami, 30 M. 255 ; Contra L Angan- 
nayya v. Darpoor, 18 M. L. J** 247 ( ) * 

diluting from ; also Contra Magm Ram 

v. Bakubai, 36 B. 510. 

(2) See S. 7 ante ; Oaun Shankar v. 

Chinnumtya, 46 C. 183, P. ^ (overrahng 
contra Magniram v. Bakubai, 36 13. OW), 

Ananda Mohan v. Gout 
536; Ramasami v. Ramasami, 3C M. 2o5 , 

Narahari v. Sira Konthan, 24 M. L. J 

462; Shiam Sundar v. J* 1 *™*™ 

20 O. C., 155 ; 39 I. 0. Mohan Singh 

v. Serva Ram [1924] Oudh 209 75 I.C., 

679; Karri Ramayya v. Vilhn, 39 M- 9 30 

(3) Ramastvamy v. ?? 

M. 265 ; Vaddali v. Kedukanti, 41 M. 

418 F. B.; Midnapore Zemindan v. Mala- 
yandi, 41 M. 749 ; Narahari v. Sira Kori- 
than, 24 M. L. J., 462 dissenting from 
Coutra Armannoyya v. Car a or 18 M. L. J. 

247 ; Bani Rai v. Natabar, 33 I. C. (C) 97o ; 

Batchu v. Dara Satchi, 25 M. L. J., 635 ; 

Shiam Sunder v. Dilganjan Singh, 20 


O. C., 155; 39 I. C., 540. ^ ^ 

(4) Jag Mohan v. Sita Ram, 20 O. C. 

72 ; 39 I. C. 186. . 

(5) Radheylal v. Mahesh Prasad, 7 A. 
864; Sarat Chunder v. Oopal Chunder , 
20 C. 296; P. C.; following Caimcross v. 
Lorimer, L. R., 3 H. L., 829 ; Pickard v. 
Sears, 6 A. & E., 469 ; Freeman v. Cooke, 
2 Exch., 654 ; Cornish v. Abington, 4 H. 
& N., 549 ; Carr v. Lord and North-Western 
Ry. Co., 4 C. P., 316, Luchmun v. 
Kali Chum, 19 W. R., 292 ; overruling 
Qanga Sahai v. Hira Singh, 2 A. 809; 
Vishnu v. Krishnan, v. 7 M. 3. 

(6) Act I of 1872. 

(7) Jagedali v. Prasanna Kumar, 27 
C. W. N., 433; (1923), C. 423 ; Nibaran 
Chandra v. Nagendra, 22 C. W. N., 444 ; 
44 I. C. 984. 

(8) Bhairali Chandra v. Jiban Krishna, 
33 C. L. J., 184 ; 60 I. C., 819 ; 

(9) See Section 725. 

(10) See Section 726. 

(11) Maung Bav. Maung Po, 14 Bur. L. 
R. 329. 
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any property which represents the share as soon as it is ascertained. W 
During which the contract subsists ,” i.e., so long as the relation of 
transferor and transferee continues. If the relation is determined either 
by mutual consent, cancellation of the contract, or its satisfaction in any 
other way, this section will cease to apply. Contract merging in a decree 
does not cease to subsist till it is satisfied.< 2 ) “ Transferor ” under this 

section includes also other persons claiming under him but no bona fide 
purchasers/ 3 ) or person claiming adversely to him. 

788. Transfer of after-acquired Property. —The rule here enacted, may 
be regarded as only extension of the law of specific performance of contracts, 
so that if there is a contract for sale, law compels the vendor to perform 
the contract specifically by conveying to the vendee the property sold: 
to have a defective conveyance supplied, and it is a species of relief which 
the courts are on the constant watch of giving either against the vendor 
himself or any claiming as heir or volunteer under him, whether the contract 
for the sale remains wholly unexecuted, or is defectively executed and 
whether the vendor had good title to the premises at the time of t-he sale, 
or whether such title accrued to him afterwards on the same principle if the 
vendor having contracted to sell one property acquires another in exchange 
or substitution therefor, justice demands that he should be compelled to 
convey the property he has so acquired, and which in the eye of the law 
becomes impressed with the same obligation as that for which he has received 
it in exchange. 

789. Conveyance of Imperfect Title —The only elements necessary' 
for bringing the rule into operation are (i) an erroneous representation by the 
transferor of his authority to transfer the property, and (ii) its actual 
transfer, (iii) and for valuable consideration. The rule does not require that 
the representation if erroneous should also be fraudulent, for fraud is not a 
necessary ingredient of the law of estoppel.(5) Indeed, as observed by 
the Privy Council, it may be that the transferor may not be himself 
conscious or possess full knowledge of the circumstances and may be him¬ 
self under a mistake or misapprehension of his title. He may have been 
himself earnestly mistaken or misled/ 6 ) “ If the person who made the 
statement did so without full knowledge, or under error, sibi imputet. It 
may in the result be unfortunate for him, but it would be unjust, even 
though he acted under error, to throw the consequences on the person who 
believed his statement and acted on it as it was intended he should do/’C 7 ) 
This raises another question upon which the section is silent, viz., should 
the transferee have been induced to accept the transfer believing his 
transferor’s misrepresentation, or in other words should he be a bona fide 
transferee without notice of the truth. The section lays down no such 
qualification and to quote the words of the Privv Council used with reference 
to the construction of s. 115 of the Indian Evidence Act(«) “ the Court is 
not warranted or entitled to add any such qualifying conditions to the 

Das , 36 A. 641 ; Rushani Alt v. Abdul 
Jabbar,' (1923), C. 535. See for a fuller 
discussion heading “substituted security” 
under S. 65 *t. 

(5) Sarat Chunder Dey v. Oopal Chunder 
Laha, 20 C. 236, (310) (P. C.) 

(6) 76. pp. 310, 311. 

(7) 76. p. 311. 

(8) Act I of 1872. 


(1) Randhir Singh v. Bhagwnn Da*. 
35 A. 641. 

(2) Ajijuddin v. Sheikh Burdan , 18 M. 
492 (495) ; following Debi Chand v. Nirban, 

5 C. 253. 

(3) Specific Relief Act, S. 27 els. (6) 

6 (c) ; Munro v. Taylor , 8 Hare, 51. 

(4) Byjnath v. Ramoodeen, 21 W. R., 
233 (P. C.) ; Randhir Singh v. Bhagivan 
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language of the Act.”* 1 ) The question may then arise, what are the equities 
of the transferee who knows the truth, and who is in no way misled by his 
transferor’s representations. It might be contended that the rule operates 
on the subsequently acquired interest independently of the transferee, and 
with reference only to the transferor, who having covenanted to part with 
a certain right, is bound to make good his promise when he becomes 
possessed of it. This is one view* 2 ) but the contrary has also been laid 
down on the ground that there can lx* no estoppel by a false statement, 
when the truth as to the matter stated is known to both parties.* 3 ) Con¬ 
sequently, where the mortgagee in possession of Desl.ghat Vatan knew that 
the interest mortgaged to him was the life interest of his mortgagor, in his 
hereditary office, its subsequent enlargement enabling the vatandar to 
alienate it permanently, would not enlarge the mortgagee’s interest so as 
to enure beyond the mortgagor’s lifetime.* 4 * ) But in this case, though 
reference is made to this section, it does not appear that the mortgage of 
1850 sued on, purported to convey any but the life interest of the mort- 



And as it is worded, the question as to whether the transferee is a bona fide 
transferee, without notice of the infirmity of his transferor s title, would 
seem to be immaterial. He may know that his transferor was attempting 
to convey what he could not presently convey, but then he could not be 
deprived of the interest which would have presently passed in his favour, 
if his transferor had it. and it could not prejudice him, if he acquires that 
interest subsequently. 


790, The only thing that could affect the question is the intervention 
of a third party who takes the enlarged interest in ignorance of the option. 
And his right is preserved by the last clause. Viewed in this light the rule 
would still fall within the principle of estoppel by which a person is held 
bound by his statement or recitals in a deed to which he is a party, when¬ 
ever they refer to specific facts, and are certain, pereise and unambiguous.* 6 ) 


(1) SarcU Chunder Dey v. Oopal Chunder 
Laha, 20 C. 296 (310) (P. C.). 

(2) Cf. Adikesavan v. Qurunatha, 40 
M. 338, F. B.; Jagmohan v. Sitaram, 
20 O. C., 72 ; 39 I. C. 186 ; Sinclair v. 
Sitab Khan , 3 C. P. L. R., 72 (73). 

(3) Jandir Bangaram v. Karumooey, 34 
M. 159 (161); Krishnama Charia v. Tiru 
Venkatachariar, 12 M. L. W., 149; 59 
I. C. 275 ; Venkata v. Meenakshi (1919) 
M. W. N., 797 ; 52 I. C., 992 ; Kedi Sankara 
v. Moidin, 35 M. L. J. 120 ; 49 I. C., 147 ; 
Sundar Narain Rao v. Auder Saiyad , 
28 M. L. J., 44 ; 27 I. C. 785 ; Chakrapani 
v. Qayamoni, (1918), Pat. 278 ; 4S I. C., 
228; Ladu Narain v. Ooberdhan, (1925), 
Pat. H. C. R., 104; Duxirka Prasad v. 
Nasir Ahmed (1925), Oudh 16; 78 I. C. 
860; Ram Krishna v. Anusuya Bat , 26 
Bom. L. R., 173; (1924), B. 300; Oanga • 

bai v. Basant, 34 B. 175 (182) relying 

on Mt. ZJdey Kunwar v. Mt. Ladu, 6 B. 

L. R., 283 (291) (P. C.) in which their 
Lordships said “ There is in the first 
place, no consideration whatever for this 


conveyance of her particular interest; 
even if she had it, she receives nothing 
for it. Neither does Udey Kunwar act on 
any representation made by her or alter 
her position in any way. There is no 
representation to Udey Kunwar of any 
secret or kind. Udey Kunwar was ac¬ 
quainted with the actual facts of the case, 
just as much as Mt. Ladu was.” The 
decision was given in 1870 long before 
the present section was conceived and the 
statement would fall under the exception 
made therein. In Jagannath v. Dibbo, 
31 A. (53 55) also the transfer was without 
consideration and the question in the 
text was neither directly raised or consi¬ 
dered. The same remark applies to a 
dictum occurring in Sheolal Singh v. Ooor 
Narain, 7 I. C. 218 (224) ; Sita Ram v. 
Mt. Harkubai, 4 N. L. R., 28. 

(4) Oangabai v. Baswant, 34 B. 175. 

(5) lb., pp. 177, 179. 

(6) 13 Halsbury’s Laws of England, ss. 
510, 515. 
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Such a case is not contemplated by section 115 of the Indian Evidence Act 
which is not exhaustive of the law of estoppel,fl) and though the illustration, 
appended thereto would clearly fall within the rule here propounded, its 
converse should not be assumed. 

791. Erroneous Representations —This section speaks of the effect- 
of an “ erroneous representation ” while section 115 of the Indian Evidence 
Act(2) speaks of the effect a “ declaration, act or omission,” but it is appre¬ 
hended that the two terms connote the same meaning, since an act may 
equally involve and amount to a declaration, and so may an “ omission 
to speak when one is bound to disclose the truth. A representation may 
then be expressed or implied, articulated, acted or suggested—since words- 
alone are not vehicle of thought. Cases under this section would, ordinarily,, 
be those of express representation, since it is not a representation alone but 
an actual transfer made under the circumstances stated, that puts the 
transferee upon election. But it is possible for the representation to be- 
made independently of the deed, or when it is continued therein it may consist 
as much of an express erroneous declaration as of a misleading silence. 
Then again in the former case it may be only partially true, or true in a 
given set of circumstances, in all of which cases there may be occasion 
for the rule. But such representation must be distinguished from what falls- 
short of it, since a representation must be as to some state of facts alleged 
to be at the time actually in existence, of a title asserted or claimed and on 
the faith of which the transfer is made. If it is merely the expression of a 
non-commital, hope, legal opinion^) of a possibility—“ puffing praise ” but 
no warranty, then the transferee could not* appeal to the equity here enacted. 
A statement by the transferor with regard to his intention mav be legally 
operative as a promise : but such a statement- does not come" within the 
section.^) If the representation is in fact erroneous, it will suffice for the 
rule even though it be made innocently, or through ignorance( 5 > or mistake.< 6 >* 
But, of course, the transferee cannot avail himself of a mis-statement 
induced by himself. ^ Where the lessee had described himself as the Mirasidar 
(occupancy holder) of the land it did not amount to a representation that he- 
was conferring that right on the lessee.W 


792. The erroneous representation bound by the transferor being a part 
Representatives of his contract, binds his representatives who would be- 
bound - bound by the contract except a bona fide transferee for 

value who has in the meantime acquired an interest in the land without 


» 


(1) Ganges Manufacturing Co. v. Sauraj- 
mull, 5 C. 669. Rupchand v. Sarveswar, 
33 C. 915 (921) ; Municipal Corporation 
v. Secretary of State , 29 B. 580 (607). S. 
115 deals with the rule of evidence, while 
there is a rule of equity, which is inde¬ 
pendent of that section. Tho latter is 
an inexhaustive rule taken from the 
judgment of Lord Devman in Pickard 
v. Sears, 6 & E. 40, which of course was 
not intended to deal with an infinite 
variety of cases classed as estoppels but 
which are not covered by S. 115 of the 
Indian Evidence Act. Contra suggested 
in Asmatunnessa v. Harendra Lai, 35 C. 
904 (907), is, it is submitted, incorrect. 

12) Evidence Act I of 1872. 


(3) Morgan v. Conchman, 23 L. J. C. P.„ 
36 ; Raj Narain v. Universal Life Assu¬ 
rance Co.. 7 C. 594 (604). 

(4) Jethabbai v. Nathabhai, 28 B. 399‘ 
(407) : Citizen's Bank of Louisiana v. 
First National Bank, L. R., 6 H. L., 352 
Maddison v. Alderson, 8 App. Cas. 473. 

(5) Horsfall v. Halifax and Huddles- 
field Union Banking Co., 52 L. J. Ch. 
599 ; Sarat Chunder Dey v. Gopal Chunder 
Laha, 20 C. 296 (P. C.) ; Cornisle v. Ab- 
nington, 28 L. J. Ex., 262. 

(6) Sarat Chunder Dey v. Gopal Chunder 
Laha, 20 C. 296 (P. C.). 

(7) Porter v. Moore, [1904] 3 Ch., 367. 

(8) Sicaminatha v. Saravana, 33 M. 
L. J., 370 ; 40 I. C., 581. 
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notice of the misrepresentation, f 1 * If therefore A sells his land to B under 
an erroneous representation that he has a saleable interest therein and 
before B discovers A’s mistake the land passes to C, C will hold it subject 
to B 's previous contract unless he had taken it for valuable consideration 
without notice of B's previous imperfect contract. In other words, where 
a person makes two contracts, one imperfect and another perfect, the bene¬ 
ficiary under the perfect contract cannot be penalized in favour of one 
whose contract is imperfect unless he had notice of it. At the same time 
the representatives of the obliger are bound to make good the contract 
since they have no higher equity in their favour, and so is a volunteer. 


793 Title by Estoppel. —Upon the principle of this section which 
allows a subsequently acquired interest to feed the estoppel,(2) it has been 
held that where the transferor subsequently acquires the same piopeiU 
though under a different title, he is bound bv his covenant. The holdei 
of a reversionary interest expectant on the death cf a Hindu 
mortgaged it to his creditors, and afterwards sold it to another. After■ the 
date of the mortgage the widow died, and the reversioner came into posses¬ 
sion of the property The mortgagee then sued both the mortgagor and 
thTpurcbaser P to P entce his mortgage, but the courts having he Id that mere 

expectancy could not be mortgaged, it was con e , deliver him 

on the strength of this section that the mortgagor was bound to deliver him 

the property of which he had since come into possession, upon the death 

of the widow The contention was however not expressly decided upon, as 

the intervention of the purchaser who was held to be a transferee in good 

faith and for consideration without any notice of the existence of the option 

referred to hi the section rendered the decision unnecessary, but it seems 

mmaUefin 1 tee® °Ind'then tee ^ntTngmicy'h^pe'ned" he was bound to 

make good the -^^^‘tee^umha^r" which was afterwards' d'esteo^ed 
a contingent remainder to tne pure , . 

by the tenant for Ufa. wa's MlriV^S 

those’ interests tT the purchaser.^) But where a man in his mamage- 
those interests o 1 entitled to an expectant estate, m remainder, 

settlement described himself as entit wh * n «. such remainder ” shall 

in two pieces of land, and conve y it to the uses of the settle- 

become vested in m P°® s “”°” 1 d h * f "rther of these pieces of land by a title 

different fmmThat Sbed in the settlement" the covenant will not 
amerent iro <« to hold that because he agreed to settle 

attach upon ^ gucceed to under his grandfather’s will, therefore 

he is bound to settle whatever interest he might derive aliunde 
in the same lands, is to make a new covenant for him, not to enforce that 


(1) S. 27 (b) Specific Relief Act ; CJnta 

Balura v P^ CWer, N., 

cZdi Sinol 14 O. C.,295; 13 h rt 466 

(2) Dooli Chand v. Bnj Bhookun , 6 
0. L. R., 528 (533), P. C., again reported 
in 10 C. L. R., 61 P. C.; Mokhooda Debt 
XJmesh Chundra, 7 C. L. J. 381 (383) , 
Maung Ba v. Maung Po, 14 Bur. L. K , 

329. 


(3) Nand Kishore v. Kanee Bam, 6 
C. W. N., 396 (399). (The meagre report 
of the case does not state when the pur¬ 
chase was made, for if the purchaser also 
bought a mero expectancy, what status did 
ho then have in the case.) 

(4) Ascough v. Johnson. 2 Yem., GO. 

(5) Noel v. Bewley, 3 Sim., 103 ; Jones 
v. Kearney, 1 Dru. &iW., 159. 

- . .f •••■. :• 
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into which he actually entered. ”(0 A decision in a case like this must 
then depend upon the construction of the words of the covenant. And so 
in applying the rule, regard must always be had to what was intended by 
the parties to be conveyed. If a person had agreed to sell and convey an 
estate absolutely in the first instance, then if he had no title at the time 
of the contract, and afterwards acquired one, he would be bound to make 
good his contract, and to convey it; but if he never covenanted absolutely 
to convey, but only conditionally, and the condition was never fulfilled, he 
was under no such obligation.< 1 2 > In a case, A holding a certain mahal as 
a ghatwal, mortgaged it to B by way of a zuripeshgee lease for twenty-one 
years. Shortly after the granting of the lease, the Zemindar got a decree 
against A by which A’s ghatwali right was determined, the Zemindar taking 
khas possession of the malial , which, however, he subsequently many years 
after granted to A perpetual mukarraree lease. In a suit against A instituted 
by the assignee of E’s rights in the zuripeshgee, it was held that A must 
out of his present mukarraree mahal, make good the zuripeshgee .( 3 ) 
Defendant I executed an unregistered mortgage of a field for Rs. 250 being 
the premium of a perpetual lease of that field in favour of the plaintiff who 
was then the Izardar of the village. Subsequently, on the 27th August, 
1904 to secure the same amount, he executed a registered lease. The 
mortgagee Izardar’s lease expired on the 31st March 1905, whereupon the 
village was made khalsa, and the Izardar appointed its Patel. Thereupon 
the mortgagor was recorded occupant of the land and he mortgaged it on 
the 30th March 1907 to the second defendant. It was held that the 
mortgagor’s tenancy created by the plaintiff did not determine on expiry of 
the Izara, but that it continued on the village becoming khalsa, and that, 
therefore, the plaintiff’s mortgage had priority over that of the second 
defendant-; that even if the first defendant had received a new lease on the 
village becoming khalsa, it would be a graft on the old lease and the plaintiff 
would then be still entitled to priority.( 4 > 

794. As one outcome of the rule here enacted is the principle that a 

Other property P ei ?°P. ls bounfI to make good his erroneous repre- 
when liable. sentation, not only out of the property subsequently 

acquired by him, but also out of the property 
which he then possessed and which he purported to, but could not sell; as 
for example, where it is a coparcenary interest in a joint propertv. So. 
where a member of a joint Mitakshara family in Bengal, who had represented 
to his purchasers that he had power to charge joint family property, which 
he knew he did not possess, he was held bound to make good his representa¬ 
tion as far as he could, by the exercise of such proprietary right over the 
property as he individually possessed, namely, by a partition of the property 
by an ascertainment of the shares in which it was thereafter to be held 
by the joint family, in defined shares, and the shares of the alienating 
members should be held subject to a lien for the purchaser’s claim.(5) And 


(1) Smith v. Osborne. 6 H. L. C.. 375 
(332) ; following Tayleur v. Dickenson, 
1 Rus., 521. 

(2) Per Lord Wenslevdale in Smith v. 
Osborne. 6 H. L. C., 375 (398), who while 

admitting the general principle enunciated 

in Noel v. Bewley . 3 Sim., 103. animad¬ 
verted uoon its misapplication to the 
facts of that ease, but the case was not 


overruled— ib., pp. 394. 399. 

(3) Loot no ruin v. Showkeelal, 2 C. L. 
R., 382 : Mokhoda v. Umesh Chandra , 
7 C. L. J., 381. 

(4) Jamnadas v. Pnilcu. 10 N. L. R., 
170. 

(5) Mount Ram v. Barham Deo , 14 
C. W. N., 552. 
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if in a petition, the interest of the co-parcener is separated, the transferee 
would be entitled to enforce his transfer against the interest so acquired.0) 


795, The rule is then equally applicable to leases for a term of years. 

The contract to lease by indenture for a term, creates an 
Rule applies to obligation on the part of the lessor which he is during the 
leases. term estopped from denying. In England, this was no 

more than the result of the lease being required to be made by deed, the 
solemnity of which was anciently regarded as too great to allow the parties 
to deny it/ 1 2 3 ) But the law went further and provided that, should the lessor 
Lave purported to convey an interest which he subsequently acquires, the 
lease which formerly operated only by estoppel, shall now take effect out 
of the newly acquired interest of the lessor, and shall become for all purposes 
a regular lease for the term stipulated.< 3) Thus if A, a lessee for the life 
of B, leases for a term, his interest and afterwards acquires the reversion, 
and then B dies, A's interest would then determine, although the term may 
not have expired, but since on B s death, the lessor would obtain the pro¬ 
perty, A may compel him to make good the term out of the interest he had 
acquired.( 4 * > But should the interest acquired be less than that conveyed, 
such interest alone will pass, and the lease will thereafter have no further 
effect bv way of estoppel.(®) It was at one time held that subsequent pur¬ 
chasers from the mortgagor took subject to the equities which affected the 
property in his hands/ 6 ) but this view is directly opposed to the principle 
of the section. In a case decided in 1880 the Privy Council seems to have 
maintained that the principle since enunciated in this section did not apply 
to Hindu conveyances/ 7 ) but subsequent cases decided after the passing 
of this Act, have clearly applied the rule to Hindu and Mahomedan con¬ 
veyances/®) Thus, where the mortgagor mortgaged the whole of a certain 
land in which her three younger children w'ere entitled to certain shares, 
and a decree on the mortgaged property was passed against all of them, 
providing that the debt in suit should be recovered on the responsibility 
of the first and second defendants’ shares ” discharging however the three 
sons from liability, and where, upon the death of one of the sons, his share 
reverted to the mortgagors, it was held on the strength of this section that 
his share was liable/®) The mortgagee can in such case recover both his 
principal and interest/ 10 ) It would appear that on a similar equitable prin¬ 
ciple, all the after-acquired property of the insolvent, vests in the official 
assignee for the benefit of his creditors/ 11 ) 


(1) Parsidh Narain Singh v. Janiki 
Sing, 7 C. L. J.. 644 (646) ; Mahabee.r 
Pershad v. Ramaynd Sing, 12 B. L. R-* 
90; Jamna Prasad v. Ganga Pershad, 
19 C. 401 ; (doubting Lola Parbhu Lai v. 
Myene, 14 C. 401) ; Bandhir Singh v. Bhag- 

wandas, 35 A., 541. 

(2) T. B. 30 Edw. I. p. lo8, Britt. Bk. 

1. Ch. 29, Ss., 17 19, 2 Poll. & Mait. His. 
Eng. Law, 218, 220, 222. It should be 
noted that the strict English doctrine 
of estoppel by deed does not apply to 
India; Oaurevallaba v. Virappa, 2 M. 
H. C. R., 174. 

(3) Co. Litt. 47 Bac. Abr. Leases O.) 

2, Prest Abst. 211 ; Webb v. Austin, 7 

Man and Gr. 701, Wills R. P. (18th Ed.), 

476. 


(4) 2 Pres. Abst. 217. 

(5) Co. Litt. 47 b ; Hill v. Saunders, 4 

B. & C., 629 ; Doed Strode v. Seaton, 2 

C. M. & R. 728 (730). 

(6) Mahomed v. Kuramatoolah, 4 
N. W. P. H. C. R., 11. 

(7) Dooli Chand v. Brij Bhookun, 6 
C. L. R., 528 (533), P. C. 

(8) Viraya v. Hanumanta, 14 M. 459 ; 
Ajijuddin v. Sheikh Badan, 18 M. 492. 

(9) Ajijuddin v. Sheikh Badan, 18 M. 
492 (495). 

(10) Lachman v. Khunmdal, 9 A. 26 
F. B. 

(11) In the matter of Donoghue, 19 B. 
232 ; Bou'landson v. Champion, 17 M. 21; 
In re Ackbill, 18 M. 24. 
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796. Since a mortgage is a transfer, the principle of this section 
Ajid to mort- equally -applies to mortgages of immoveable property. C 1 ) 
gages. Consequently, a mortgagee is entitled to enforce his 

security against the interest subsequently acquired by the mortgagor, in 
the estate which he professed to mortgage, although such interest had no 
•existence at the date of mortgage, provided the mortgage-debt subsists at 
the time of the acquisition of such interest/ 2 ) A validly transferred his 
house and 120 acres of sir land to his wife in lieu of her dower. He then 
mortgaged the sir land to B, who obtained a decree thereon, and which 
was made absolute in 1885. A’s wife died in 1886, when he succeeded to 
the land as her heir, whereupon B claimed possession of the sir which A 
resisted on the ground that he had ho right to mortgage sir when he did 
so, and that the mortgagee could not claim more than his mortgagor then 
possessed, but the court applied this rule and held B entitled to the sir/ 3 ) 
From the same principle, it follows that where a person mortgages his 
interest in a property—that interest being restricted or limited in some 
manner at the time of the mortgage—the mortgagee’s lien is not limited 
to the interest so restricted and does not cease on the restriction being 
removed. The removal of encumbrances from the estate of a mortgagor 
effected by himself will,, as a general rule, enure to the benefit of the 
mortgage by increasing the value of the latter’s security/ 4 ) A mort¬ 
gaged a fourteen annas share in a certain village to B who obtained a 
decree on foot of his mortgage, after which he purchased from A a two- 
annas share in the village, but which he resold to him. In execution of 
another decree obtained by B against A , the twelve-annas share in the 
village belonging to A, was brought to sale and purchased by B, after which 
he sued out execution for sale of the remaining two-annas in execution of 
his mortgage-decree. It was held that, so long as A had only a twelve- 
annas share of the property in his possession, B's security was of necessity 
reduced to that amount, but on A's again becoming the owner of the 
whole fourteen-annas, B had an equitable right to demand that the fourteen- 
annas should be held subject to his mortgage/ 5 ) Where a person who 
had merely a ghativali interest in certain land, mortgaged it on 
the representation that it was his jagir, and he subsequently obtained a 
mukarrari right from the landlord. It was held that, on a decree for sale 
upon the mortgage, the rmikarrari interest of the mortgagor passed to the 
mortgagee/ 6 ) On the same principle the mortgage of non-existent property, 
though inoperative as a transfer for the time being, operates as an executory 
agreement, which attaches to the property the moment it is acquired, and 
which, in equity transfers the beneficial interest to the mortgagee without 
any new act done by the mortgagor to confirm the mortgage/ 7 ) In no case, 
can the mortgagor question his own right to mortg age the property/ 8 ) So a 

(1) Sarju Prasad v. Bindeshi, 33 A. (5) Deoli Chand v. Nirban Singh, 6 
3S2 (384) ; Ahmedahad Unique Printing C. 253. 

•Co. v. Ardeshir, 36 B. 515 ; Hanuman (6) Mokhoda v. Umesh Chandra, 7 O. 

Das v. Gursahay , 18 C. L. J., 181 ; Sri L. J. 381. 

Raja Bommadendra v. Gundu Sastrulu, (7) Holroyd v. Marshall, 10 H. L. O. 

9 I. C., 504 (505) ; Kamla Prasad v. Nat - 191 ; Collyet v. Isaacs, 19 Ch. D., 342 ; 

tuni (1922) Pat. 347 ; Alamanaya v. Muru - Trilby v. Official Receiver, 13 App. Cas. 

kutti, 29 M. L. J., 735 ; 29 I. C., 325. 523 ; Khobhari v. Ram Prasad, 7 C. L. 

(2) Ganpat Rao v. Ramchand, 2 C. J. 387 (392, 393); Bansidhar v. Sant Lai. 

L - R-, 90. 10 A. 133 : Gaya Din v. Kashi Gir, 29 

(3) Sinclair v. Sitab Khan, 3 C. P. L. A. 163. 

R* 72. (8) Narayan v. Kalgaunda, 14 B. 407 ; 

(4) i Shyama Chum v. Ananda, C. 3 W. Jayram v. Narayan, 6 Bom. L. R., 652. 

N* 323. 
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mortgage of property in which at the time of the mortgage, the mortgagor 
had only a right of pre-emption, and which he subsequently acquired by 
putting in force that right, would be valid as to the property so acquired, 
and the fact that the mortgagor had intended to create a present mortgage 
would make no difference.* J) But while a person alienating lands to which 
he has no title is bound to carry out the transfer, if he subsequently 
acquires a good title to it, the rule does not hold good if he mortgages a 
portion of his own share of a joint holding which he had already alienated, 
and in which case he cannot be compelled to make the transfer good, out 
of the other half share to which he has subsequently succeeded.* 2 ) On the 
principle underlying this section, it has been held that a mortgagor paying 
off a mortgage or purchasing the mortgaged property, in execution of a 
decree on the mortgage, cannot use the mortgage-rights so acquired as a 
shield against subsequent mortgages executed by himself,< 3 > though a 
stranger acquiring the same right would, under the circumstances be so 
entitled.* 4 > The principle of this section has been enlarged by engrafting 
on it the doctrine of substituted security to be considered later,< 6 > where 
the husband acting as agent of a Mahomedan lady mortgaged certain pro- 
perties whereupon the mortgagee sued both thereon. The wife denied the 
husband’s authority but the husband admitted the mortgage. 1 he trial 
' court upheld her plea and dismissed the suit but during the pendency of 
the mortgagee’s appeal the wife died and the husband inherited as her 
heir one-fourth of the estate. It was held that he was liable to make good 
his contract out of his newly acquired estate.* 6 ) 


797. Duration of the Right.-The transferee's ^ right endures only 
durin« the time “ the contract of transfer subsists —-that is so long as 
the contract is enforceable and before it is barred by tame.® But these 

decree haT bee" obtoLed on bSTSf a contact.® If the contract 
has become merged or extinguished or otlhenvise Jeered incapable of 
enforcement the right here given cannot be enforced. So in the case ot 
a mortage ' the right' can be exercised only so long as the mortgage itsel 
suS a man cannot avail himself of the erroneous representation of 
another unless*he can shew that the representation was the proximo e cause 
of his los'% As regards limitation, since the transferee s right would 
only commence when the transferor acquires the property, the right may 
be heW in abeyance for an indefinite period if only in the meantime the 
property has not passed to a bona fide transferee for consideration, that is 
fo™ valuable consideration, for good consideration, as in a gift, does not 

count.* 10 ) ___ 

“(1 ) Oa^din v. Kashi#r> 29 A. 163; 

following Barmdhar v Sant Lalh 10 . 

133; Holroyd v. Marshall, 10 H.. D. L. 

191 (210, 211); Colhjer v. Isaacs , 19 Ch. 

D. 342 ; See also In re D Epinenial, 20 
Ch D 758 ; Clements v. Kettbews. 11 D. 

B D.' 814 i Tailby v. Official Receiver, 

13 App. Cas.. 523. 

(2) Babu Rai v. Shadi Ram, 1 ■» . E. 

R 337. 

(3) Manjappa v. Krishnayya , 29 M. 

113. 

(4) S. 101. post. _. , 

(5) Jatlu Nansupadhia v. Sheojtl omgn, 

10 I. C. (A). 443. 


(6) S. 65 Comm. post. 

(7) Aisha Bibi v. Mahfuz-un-Nissa, 
46 A. 310. 

(8) Ajijudeen v. Sheikh Badan, 18 M. 
492 (495) : Dvrga Das v. Muhammad, 
(1908) A. W. N. 155. 

(9) Bell v. Marsh ri903), 1 Ch., 528 
(541); following per Wilde, B., in Swan 
v. North British Australasian Co., 7 H. 
& N., 603 (6331. 

(10) Baru Gir v. Mahvnt Tvlsi Das, 
6 I. C. 37 ; Jadu Bono v. Sheojit, 16 I. 
C. 443. Cf. Ajijudeen v. Sheikh Badan, 
18 M. 492- 
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798. The equitable rule here enacted compels the transferor to make 
cood his contract out of the property which the transferor may subsequently 
acquire. Such acquistion may be by purchase^ 1 ) inheritance* 2 ) or other¬ 
wise • the transferee is not concerned with it. At the same time he cannot 
compel the transferor to make the acquisition to enable him to enforce 
his equity, but if in a partition specific properties are to be allotted to the 
co-sharers he is entitled to see that the alienor is allotted the property sold 
to him. 

799 . Quantum of interest. —In its enunciation of the principle the 
rule is both simple and intelligible, but in its application to concrete cases 
recourse will at times be necessary to other principles and other considera¬ 
tions. For instance, suppose the property transferred is sir field of a 
village of which the transferor was then a co-sharer. He could not convey 
it to the transferee. He afterwards bought off the other co-sharers and 
acquired an interest in the sir of which he had previously let one field. 
The transferee is clearly one. within this > rule in compelling him to transfer 
it. Again, if his transferor effects a partition of his share, the purchaser 
can protect his equity by moving the court to make its enforcement possible 
by allotting the field sold to him to his alienor. But cases may arise when 
the interest acquired in the property is of a higher quality. Is the trans¬ 
feror then entitled to ask of the transferee compensation for passing to him 
something more valuable than what he had bargained to sell? It is sub¬ 
mitted not; for the transferee may plead that his transfer cannot be made 
more onerous than what he had bargained for and that he would have 
been content to take the property purchased by him; but if the transferor 
could not sell it then, and sells something in lieu of it for a higher price 
he is not prepared to enter into a new contract with him, any more than 
he could have compelled the transferor to enter into if the interest he had 
acquired was lower in value. But nevertheless there may be cases when 
the parties may have to be placed on terms. 

800, Limits of the Rule. —The rule here enacted assumes that the 
transfer intended, would be otherwise good, except for the want of present 
title in the transferor, and which is made up for by the erroneous 
representation of the transferor. The rule further assumes that, the 
transferor is sui juris , and that the property he proposes to transfer is 
transferable. If, therefore, its transfer was prohibited by law on grounds 
of public policy, the transferor’s agreement to transfer such property is 
not a “ contract ” of transfer within the meaning of law,* 3 ) and as the 
germination and duration of the right depends upon a valid contract, it 
follows that the principle of this section cannot be invoked to compel one 
to transfer property in fraud of the statute.* 4 ) For instance, under several 
local Acts passed for the relief of incumbered estates, their proprietors are, 
as soon as the Government decides to assume management, declared “ dis¬ 
qualified proprietors " and one of the disabilities attaching to this declara- 


(1) Kali Sahu v. Girdhari , 50 I. C. 
(Pat.), 778. 

(2' Aisha Bibi v. Mahfuz-un-Nissa, 
46 A. 310. 

(3) Ss. 23 Indian Contract Act (Act 
IX of 1872.) 

(4) Narahari v. Sira Korithan, 24 


M. Tj. J. 462. 19 I. C... 881 ; following C. 
Ramaxami v. Ramaswami, 30 M. 255; 
Radhabai v. Kdm6ed "Singh, 30 A. 38; 
contra Magni Ram v. Bakubai, 36 B. 
510 ; L. Angannaya v. Darpoor, 18 
M. L. J. 247 (248) ; Mohan Singh v. Seica 
Ram, (1924), Oudh, 209; 75 I. C. 679. 
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tion is, that they are rendered incompetent to transfer all or any portion 
of their estates. Such a provision exists in the Jhansi Incumbered Estates 
Act.* 1 ) Where, therefore a proprietor, so declared disqualified under it 
executed a mortgage of a portion of his estate and on removal of the dis¬ 
qualification, the mortgagee sued to enforce his mortgage, relying upon 
the principle of this section to uphold his mortgage, but the Court over¬ 
ruled his contention on the ground that this section could not protect a 
transfer which if permitted would defeat the provisions of the Jhansi 
Encumbered Estates Act.* 2 ) Such was also the view taken of the sale of 
the property of the holder of a service inani , which was untransferable by¬ 
law* 3 ) on the date of the transfer, but which was subsequently enfranchised 
and a patta for it granted to the transferor, and whereupon the transferee 
sued for the land, but the Court threw out his claim and said: “ The 
principle of section 43 of the Transfer of Property Act has no application 
to such a case, where the invalidity of a transfer is due merely to the 
transferor, not having a title cr having only a defective title, the subsequent 
acquisition of a good title would enable the transferee to claim the benefit 
of the title acquired under the rule laid dowtn in the section, but, it can have 
no operation where the alienation is forbidden by law on grounds of public 
policy. ”* 4 ) This was the view taken in another case, in which the plaintiff 
having sued the defendant in ejectment the latter pleaded in bar, his right 
to obtain from the plaintiff specific performance of the contract of sale, 
of the self-same property. But referring to section 54 the court said that 
inasmuch as the defendant had failed to obtain a registered sale deed, and 
apart from such sale, a mere contract gave him no legal right to possession. 
It was contended on the strength of English precedents* 5 ) that the defendant 
was in equity entitled to resist the suit, as the title in equity passed to 
him with the contract, but the court overruled the contention holding 


“ that it is not in accordance with sound canons of construction, or with 


public policy to read into such an enactment propositions of equity, which 
have been laid down with reference to some other enactment not altogether 
in pari materia .... We are not bound, and I do not think we are 
under any obligation in law to engraft these decisions, whenever they can 
be said to be in point, or to the enactment in question; and on grounds 
of public policy, I do not think it desirable to do so.* 6 ) “ The application 

of the letter of the law leads to certainty of title, and to a diminution 
of the opportunities for perjury. The tampering of the letter of the law 
by recognising equities would take a case out of the statute, lends in pre¬ 
cisely the opposite direction. '’* 7 > The assignment of his spcs successionis 


(1) S. 8, Act XVI of 1882. 

(2) Radha Bai v. Kamotd Singh, 30 
A. 38 (39, 40) ; followed in Bhagannab 
v. Chandi Singh, 14 O. C. 296, 13 I. C. 


466. 

(3) S. 6. Act VI of 1895. 

(4) Ramasamy v. Ramaswamy, 30 M. zoo; 
Narahari v. Sira Konthan, 24 M.L. J. 462 ; 

19 I. C. 881. Gauri Shankar v. Chinnu Miya, 
46 C. 183, P. C. ; overruling contra Magni- 
ram v. Bakubai, 36 B. 610 (514) ; Ananda 
Mohan v. Gano Mohan, 48 C. 536 ; Rama- 
a ami v. Ramasami, 30 M. 255; Karri 

Ramayya v. Billori, 39 M. 930; Narahari 

v. Sira Korithan, 24 M. L. J. 462; Shiam 
Sundar v. Duganjan Singh , 20 O. C. 165; 


39 I. C. 640; Contra Bhaguati v. Caroli, 
66 I. C. (L), 698 ; Aramanaya v. Mum • 
kati, 29 M. L. J. 735 ; 29 I. C. 435 (Sub. 
mitted, wrongly decided). 

(5) Edwards v. West, 7 Ch. D. 868; 
In re Adams 27 Ch. D. 394. 

(6) Kurri Veerareddi v. Kurri Bapireddi, 

29 M. 336 (345) (F. B.); followed in Timan- 
gowda v. Benepgouda, 39 B. 472 (475) ; 
contra Sheoram v. Lahman, 13 C. P. L. R. 
163 ; Jeyram v. Ganpati, 17 C. P. L. R. 
19 ; Gangabisan v. Tullaram, 6 N. L.. R. 
70 (75), See these cases discussed 

ui>der S. 54 post. 

(7) lb. p. 344. 
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798. The equitable rule here enacted compels the transferor to make 
aood his contract out of the property which the transferor may subsequently 
acquire. Such acquistion may be by purchase,* 1 ) inheritance* 2 ) or other¬ 
wise ; the transferee is not concerned with it. At the same time he cannot 
compel the transferor to make the acquisition to enable him to enforce 
his equity, but if in a partition specific properties are to be allotted to the 
co-sharers he is entitled to see that the alienor is allotted the property sold 
to him. 

799 • Quantum of interest. —In its enunciation of the principle the 
rule is both simple and intelligible, but in its application to concrete cases 
recourse will at times be necessary to other principles and other considera¬ 
tions. For instance, suppose the property transferred is sir field of a 
village of which the transferor was then a co-sharer. He could not convey 
it to the transferee. He afterwards bought off the other co-sharers and 
acquired an interest in the sir of which he had previously let one field. 
The transferee is clearly one. within this rule in compelling him to transfer 
it. Again, if his transferor effects a partition of his share, the purchaser 
can protect his equity by moving the court to make its enforcement possible 
by allotting the field sold to him to his alienor. But cases may arise when 
the interest acquired in the property is of a higher quality. Is the trans¬ 
feror then entitled to ask of the transferee compensation for passing to him 
something more valuable than what he had bargained to sell? It is sub¬ 
mitted not; for the transferee may plead that his transfer cannot be made 
more onerous than what he had bargained for and that he would have 
been content to take the property purchased by him; but if the transferor 
could not sell it then, and sells something in lieu of it for a higher price 
he is not prepared to enter into a new contract with him, any more than 
he could have compelled the transferor to enter into if the interest he had 
acquired was lower in value. But nevertheless there may be cases when 
the parties may have to be placed on terms. 

800, Limits of the Rule. —The rule here enacted assumes that the 
transfer intended, would be otherwise good, except for the want of present 
title in the transferor, and which is made up for by the erroneous 
representation of the transferor. The rule further assumes that, the 
transferor is sui juris, and that the property he proposes to transfer is 
transferable. If, therefore, its transfer was prohibited by law on grounds 
of public policy, the transferor’s agreement to transfer such property is 
not a “ contract ” of transfer within the meaning of law,* 3 ) and as the 
germination and duration of the right depends upon a valid contract, it 
follows that the principle of this section cannot be invoked to compel one 
to transfer property in fraud of the statute.* 4 ) For instance, under several 
local Acts passed for the relief of incumbered estates, their proprietors are, 
as soon as the Government decides to assume management, declared “ dis¬ 
qualified proprietors ” and one of the disabilities attaching to this declara- 


(1) Kali Sahu v. Oirdhari , 50 I. C. 
(Pat.), 778. 

(2> Aisha Bibi v. Mahfuz-un-Nissa, 
46 A. 310. 

(3) Ss. 23 Indian Contract Act (Act 
IX of 1872.) 

(4) Narahari v. Sira Korithan , 24 


M. L. J. 462, 19 I. C... 881 ; foHowinp C. 
Ramaxami v. Ramaswarni, 30 M. 255 ; 
Radhabai v. Kamded "Singh, 30'A. 38; 
contra Magni Ram v. Bakubai, 36 B. 
510 ; L. Angannaya v. Darpoor, 18 
M. L. J. 247 (248); Mohan Singh v. Setoa 
Ram, (1924), Oudh, 209; 75 I. C. 579. 
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tion is, that they are rendered incompetent to transfer all or any portion 
of their estates. Such a provision exists in the Jhansi Incumbered Estates 
Act.W Where, therefore a proprietor, so declared disqualified under it 
executed a mortgage of a portion of his estate and on removal of the dis¬ 
qualification, the mortgagee sued to enforce his mortgage, relying upon 
the principle of this section to uphold his mortgage, but the Court over¬ 
ruled his contention on the ground that this section could not protect a 
transfer which if permitted would defeat the provisions of the Jhansi 
Encumbered Estates ActJ 2) Such was also the view taken of the sale of 
the property of the holder of a service inam, which was untransferable by 
lawW on the date of the transfer, but which was subsequently enfranchised 
and a patta for it granted to the transferor, and whereupon the transferee 
sued for the land, but the Court threw out his claim and said: “ The 
principle of section 43 of the Transfer of Property Act has no application 
to such a case, where the invalidity of a transfer is due merely to the 
transferor, not having a title cr having only a defective title, the subsequent 
acquisition of a good title would enable the transferee to claim the benefit 
of the title acquired under the rule laid dowtn in the section, but, it can have 
no operation where the alienation is forbidden by law on grounds of public 
policy. ”( 1 2 3 4 > This was the view taken in another case, in which the plaintiff 
having sued the defendant in ejectment the latter pleaded in bar, his right 
to obtain from the plaintiff specific performance of the contract of sale, 
of the self-same property. But referring to section 54 the court said that 
inasmuch as the defendant had failed to obtain a registered sale deed, and 
apart from such sale, a mere contract gave him no legal right to possession. 
It was contended on the strength of English precedents* 5 * that the defendant 
was in equity entitled to resist the suit, as the title in equit}' passed to 
him with the contract, but the court overruled the contention holding 
“ that it is not in accordance with sound canons of construction, or with 


public policy to read into such an enactment propositions of equity, which 
have been laid down with reference to some other enactment not altogether 
in pari materia .... We are not bound, and I do not think we are 
under any obligation in law to engraft these decisions, whenever they can 
be said to be in point, or to the enactment in question; and on grounds 
of public policy, I do not think it desirable to do so.* 6 > “ The application 

of the letter of the law leads to certainty of title, and to a diminution 
of the opportunities for perjury. The tampering of the letter of the law 
by recognising equities would take a case out of the statute, leads in pre¬ 
cisely the opposite direction.”( 7 > The assignment of his spes successionis 


(1) S. 8, Act XVI of 1882. 

(2) Radha Bai v. Kamotd Singh, 30 
A. 38 (39, 40) ; followed in Bhagannab 
v. Chandi Singh, 14 O. C. 295, 13 I. C. 


466. 

(3) S. 5. Act VI of 1895. 

(4) Ramasamy v. Ramaswamy, 30 M. 265; 
Narahari v. Sira Korithan, 24 M.L. J. 462; 

19 I. C. 881. Gauri Shankar v. Chinnu Miya, 
46 C. 183, P. C. ; overruling contra Magni - 
ram v. Bakubai, 36 B. 510 (514); Ananda 
Mohan v. Gano Mohan, 48 C. 536; Rama- 
sami v. Ramasami, 30 M. 355: Karri 

Ramayya v. Billori, 3P M- 930; Narahari 

v. Sira Korithan, 24 M. L. J. 462; Shiam 
Sundar v. Duganjan Singh, 20 O. C. 155; 


39 I. C. 640; Contra Bhaguati v. Caroli, 
66 I. C. (L), 698; Aramanaya v. Muru- 
kati, 29 M. L. J. 735 ; 29 I. C. 436 (Sub. 
mitted, wrongly decided). 

(6) Edwards v. West, 7 Ch. D. 858; 
In re Adams 27 Ch. D. 394. 

(0) Kurri Veerareddi v. Kurri Bapireddi, 
29 M. 336 (345) (F. B.); followed in Timan- 
gowda v. Benepgowda, 39 B. 472 (475); 
contra Sheoram v. Lahman, 13 C. P. L. R. 
163; Jeyram v. Qanpati, 17 C. P. L. R. 
19 ; Gangabisan v. Tullaram, 5 N. L.. R. 
70 (75), See theae cases discussed 

upder S. 54 post. 

(7) lb. p. 344. 
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bv the reversioner* 1 ) at the sale of the judgment debtor’s property in 
violation of the provisions of Sch. 3, p. 11 of the Code of Civil Procedure* 2 ) 
cannot, therefore, be subject to this rule. In such cases the transferee being 
incompetent to contract, or the subject matter of his transfer being un¬ 
transferable the transferee has no equity. The same rule has been held 
to apply to land which though untransferable at the time of transfer 
became transferable afterwards. In this case the mortgagor had by deed 
dated 23rd January 1909 mortgaged what he described as his “ enfranchised 
inam belonging to him.” It appeared that the authorities had decided to 
enfranchise the inam on the 18th August 1906 but the formal notification 
fixed the 1st April 1911 as the date from which the enfranchisement would 
take effect. The court held that as the alienation of unenfranchised inam 
was absolutely prohibited and any alienation made in contravention of 
the law was declared to be null and void the transfer made being ab initio 
illegal, could not be enforced merely because the prohibition against 
it was subsequently removed. The question depends upon the nature and 
extent of the prohibition. The correct rule would appear to be that while 
estoppel cannot legalize what is declared illegal, by statute, still in giving 
effect to the rule regard must be had to the nature and policy of the 
statute, and its prohibitions. This was taken into account in a case in 
which the plaintiff complained that, during his minority, his mother had 
illegally mortgaged his vatan land to the defendant, and which was in 
contravention of section 5 of the Vatandars Act, which prohibits any aliena¬ 
tion of vatan lands without the sanction of Government and provides that any 
alienation so made might be rescinded by the Collector.* 3 ) But the Court held 
that the prohibition was not absolute, and that the plaintiff could not 
appeal to it- to undo his own contract.< 4 > Such a case, would fall within 
the principle that where the statute prohibits an act prescribing a penalty 
for doing it, the prohibition cannot be carried further beyond imposing the 
penalty Tand also that where the prohibition is not dictated by public policy, 
but is intended to preserve or protect a private right, then its violation 
could ordinarily be availed of, and might be condoned only by the person 
possessing such right. In such cases, there would be still room for the 
application of this section. But, in other cases, a right conferred under 
this section, might be defeated if it cannot be enforced owing to the pro¬ 
visions of some other Act. Thus, for example, section 317 of the Code of 
Civil Procedure, prohibits the institution of a suit against the certified 
purchaser “ on the ground that, the purchase was made on behalf of any 
other person, or on behalf of some one through whom such other person 
claims.” Hence, if a person (A) mortgage property, a portion of which 
belongs to C, to B, and C’s interest be afterwards in execution of a money- 
• decree, against him, sold and purchased by D. wife of the mortgagor A; 
the mortgagee (B) would be precluded by the terms of the section in the 


(1) Ratnasatny v. Ramaswamy, 30 M. 
. 255; Narah'iri v. Siree Korithan, 24 

M. L. J. 462 (dissenting from contra Auga- 
mayya v. Daroor, 18 M. L. J. 247 ; Bani 
Rai v. Natabar, 33 I. C. (c), 975 ; Batchu 
v. Dara Satchi, 25 M. L. J. 635 ; Shiam 
Sundar v. Dilganjan Singh, 20 P. C., 
155 ; 39 I. C. 540. 

(2) Vaddadi v. Kadieganti, 41 M. 418 


F. B.; following Kakaralapudi v. Kandu- 
kura, 39 M. 554 ; Narhari v. Sira Kon- 
than, 24 M. L. J. 462 ; 19 I. C. 881 ; Batchu 
v. Dora Satchi, 25 M. I*. J. 635 ; 21 
I. C. 600 ; Karri v. Jagannadham 39 M. 
930; overruling contra Augunnayya v. 
Narasanna, 18 M. L. J. 247. 

(3) Act III of 1874. 

(4) Narayan v. Kalgaunda, 14 B. 404. 
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Code from showing .that D's purchase was really purchased by A and 
therefore equally liable to his mortgagee.0) 

It should be noted that, while section 18 of the Specific Relief Act 
does not apply to a case, where the transferor sells property professedly 
not his own, while this section does not apply, where there is no erroneous 
representation by the transferor.* 2 > 

801, The section is, of course, inapplicable to a case, where a person 
does not profess to act in his personal capacity. For instance, where a 
Hindu mother contracted to sell immoveable property belonging to her son, 
not in her personal capacity, but as the mother and next friend of the 
latter, there can be no suit for specific performance against her, as neither 
this section nor section 18 of the Specific Relief Act would be applicable.< 3) 
Again, the rule applies only to voluntary transfers, and has no application 
on involuntary transfer, as for instance, made through the Court in execution 
of a decree against the transferor/ 4 ) The latter takes merely the right, 
title and interest of the judgment-debtor with all its defects/ 5 ) as does also 
the gratuitous transferee. But a transferee for valuable consideration 
though it be inadequate is entitled to a different treatment, provided that 
a third party with superior equity has not in the meantime intervened to 
defeat his claim. 


802, Transferees without notice protected. —The option avails 
not only against the transferor personally but also against his 
_ . . representatives and assigns, except only those ex- 

Last cause. cepted in the last clause/ 6 ) The policy of reserv¬ 
ing the rights of bona fide transferees for consideration without notice of 
the said option, is founded upon the assumption that such covenant is 
personal to the parties, and does not run with the land. As the heir of the 
transferor is not a transferee for consideration, the property devolving on 
him charged with all the burdens to which it was subject, while in the 
hand of his predecessor, he cannot plead want of notice, to repel a claim 
made under this section. One Sheikh Abdullah executed a deed granting 
to his sister and her heirs an annuity charged on certain lands in his 
possession, providing that in case of his failure to pay the annuity, the 
grantee and her heirs should be entitled to take possession of the property. 
Subsequently, he mortgaged the same property so charged to the defendant, 
declaring in the deed, that the same was unincumbered and absolutely his 
own. His sister died and the mortgagor became her heir and as such 
entitled to the annuity, and the charge created by himself on the property 


(1) Ram Narain v. Mohanian, 26 A. 
82; Cf. Nathu v. Allahditta 64 I. C. (L), 
18 ; Narasimudu v. Basava, 47 M. I.. J. 
749; (1926), M. 249; Adilya Prasad v. 
Parmanand, 4 Pat. L. J. 505 ; 53 I. 0. 
86 . 

(2) Jagannath v. Dibbo, 31 A. 53 (55.) 

(3) Rash Moni v. Surja Kanta, 32 C. 
832. 

(4) Alukmonee v. Banee Madhub, 4 C. 
<577 (682) ; Proaanna Kumar v. Srikanta, 
40 C. 173. 

( 6 ) Ram Tukul Singh v. Bisseswar, 
Jj. R. 2 I. A. 131 ; Deen Dyal v. Jagdeep 
Narain, 3 C. 198 (P. C.) ; Dorab Ally v. 
Abdul Aziz, 3 C. 806 (P. C.); Alt Saheb 


v. Kazi Ahmed, 16 B. 197; Sundara v* 
Vencata, 17 M. 228 ; Hira Lall v. Kari- 
munnissa, 2 A. 780 (783); Ram Narain 
v. Mahtab Bibi, 2 A. 828 (829) ; In Bal- 
gobind Das v. Narain Lai, 16 A. 339 (P. C.) 
the Privy Council allowed the execution 
purchaser without notice priority over 
the mortgagee from a co-parcener on the 
ground that the mortgage of co-parce¬ 
nary interest in the U. P. and Bengal 
was without the consent of co-parceners, 
invalid. To the same effect— Bhagan- 
nab v. Chandi Singh, 14 O. C. 295, 13 
I. C. 466. 

( 6 ) Chota Bahira v. Puma Chunder , 
19 C. W. N. 1272 ; 27 I. C. 982. 
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in favour of his sister’s heirs. On his death, he was succeeded by his own 
sons, who were also the heirs of Abdullah’s sister and whose assignee sued 
the mortgagee, to enforce the charge; but the court held that in view of 
his covenant that the property mortgaged to the defendant was 
unincumbered, as Abdullah would have been estopped from setting up the 
charge his sons and their assignee were equally precluded from enforcing 
it.(D° 


803. Excluding their heirs and gratuitous transferees, and transferees 
with notice, the option is contingent upon the interest remaining in the 
hands of the transferor. But, even where a transferee for consideration 
without notice has intervened, the right of the prior transferee cannot be 
defeated if it can be enforced without impairing the right of the subsequent 
transferee. Such a case arose upon the following facts. A the owner of 
land had in 1897 agreed to lease it to B for fifteen years, but before B’s 
lease could be executed and registered, A executed a lease for two years of 
the same land to C, who was a lessee without notice of B’a prior contract. 
Thereupon, the court adjusted the equities between B and C by ordering 
that B should have his. lease on expiry of C ’s term.* 1 2 3 4 ) So, in another case, 
the owner had let out his land to B, and sold it to C who could only claim 
one-fourth of the property sold to him, but B having subsequently died 
the owner’s interest was enlarged to a moiety and the benefit of which was 
held to pass to CSV It should be noted that the clause only saves a 
transferee, and not merely one who has the benefit of an obligation, but 
in whose favour the transfer contracted for, has not been completed. In 
1898, A mortgaged his land to B describing it a jagir. It was in fact held 
in ghatwali tenure. On the 30th September 1901, A secured mukarrari 
rights in respect of the land. B sued on his mortgage and obtained a final 
decree for sale on 15th March 1902, after which A entered into a contract 
for sale with C, but no sale took place until the 30th April 1902. C sought 
to press into his service the equity here enacted, but the Court held the 
contract to credte no right in derogation of the decree.W) Where the 
transferee acquires property by the force of this rule, he does so free from 
anv incumbrance previously created thereon provided they are not protected 
by this clause.* 5 * 


804. Limitation. —It has been held that the limitation in such suits is 
governed by article 136 or article 144, giving twelve years from the time 
when the vendor is first entitled to possession, or when his possession 
becomes adverse to the transferee.*®) In one case, the Allahabad Court 
held article 123 applicable. In that case, a Hindu mother by name Mt. 
Ganeshi had in 1898 sold certain property belonging to her minor son but 
which she misdescribed to be her own. The son died in 1905 and the 
mother succeeded to the property. Two years later the reversioner sued 
for a declaration that the sale was not binding on him, and it was held 
that the reversioner's cause of action arose on the death of the son, where- 


(1) Radhey Lai v. Mahesh Prasad , 7 
A. 864. 

(2) Sarju Prasad v. Wazib Alt, 23 A. 
119. 

(3) Virayya v. Hanumanta, 14 M. 459. 

(4) Makoda v. XJmesh Chandra , 7 C. 


L. 381. 

(5) Chandra Sekhar v. Abid Ali (1925). 
N. 68; 80 I. C. 920. 

(6) Sheoprasad v. Udai Singh, 2 A. 
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upon Ganeshi’s transfer took effect under the terms of this section, and 
that his suit was such as was contemplated by article 123, schedule 2 of 
the Limitation Act.< 1 2 > 

44. Where one of two or more co-owners of immove¬ 
able property legally competent in that 
coS^e?. by on6 behalf transfers his share of such property 

or any interest therein, the transferee 
acquires., as to such share or interest, and so far as is 
necessary to give effect to the transfer, the transferor’s 
right to joint possession or other common or part enjoy¬ 
ment of the property, and to enforce a partition of the same, 
but subject to the conditions and liabilities affecting, at the 
date of the transfer, the share or interest so transferred. 

Where ‘the transferee of a share of a dwelling-house 
belonging to an undivided family is not a member of the 
family, nothing in this section shall be deemed to entitle 
him to joint possession or other common or part enjoyment 
of the house. 

SYNOPSIS. 

Paragraphs. 

805. Analogous Law. 810. Incidents of m- 815. Exclusive possession 

806 <£* 817—Hindu Law. ownership : Joint when denied. 

807. Changes in the. possession or parti- 

law. tion. 816. Eight to Common 

808. Principle. 81!f. Exclusive possession and building. 

809. Meaning of Words. when maintained. 

805. Analogous Law.—The proviso did not find place in the Bill of 

1879, but was subsequently added by the Select Committee with a view to 
prevent a stranger from claiming joint possession of a family dwelling- 
house. In cases determined before the Act, it was held that according to 
the law as administered in Bengal, the purchaser at a court-sale of the 
rights of one member, may be entitled to be put into physical possession 
even of a part of the family house, which could only be obviated by 

purchase of the right, by the other members at the sale, or by a suit for 

partition.f 2 ) The inconvenience and inequity of permitting a stranger to 
intrude himself upon the privacy of a joint Hindu or Mahomedan family 
residence was manifest, and the proviso was accordingly necessary. 

806, Though this section refers to Hindus, its principle is none the 

less subject to the Hindu law of co-parcenership. A co- 
Hindu Law. parcener is a co-owner, but the incidents of his 
co-parcenary rights are different.. If a co-parcener alienates his undivided 
co-parcenary interest in the Provinces where such alienations are permitted, 
the alienee cannot sue for the partition of his share nor indeed, is he 
entitled to such possession with the other co-parceners as provided in this 
section. His only right is to obtain, by a suit for partition, the share to 

(1) Bam Oir v. MahurU Tulshi Das, Soonduree, 2 W. R., 30 (Mis.), F. B.* 

C. 61, I. C. 37. Eshan Chunder v. Nund Coomar. 8 W* 

(2) Ramtonoo v. Qobindo, (1867), S. R., 239. ’ W * 

D. A., 1686; Koonwur Bvjoy v. Shama 
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Which his alienor was entitled. He is allowed to stand in the shoes of the 
co-parcener whose rights he has acquired and thus the equities are worked 
out between the parties.W But the authorities on this point are by no 
means unanimous, and the subject will have to be further examined in the 

sequel. 

807. Prior to the passing this Act, there was a considerable difference 

of opinion between the several Indian High Court-s as to 
Changes in the ^he legal competency of the transferee to enforce partition, 
law. j n on g case suc h a right- was denied.( 1 2 > But under the 

Bengal Regulation/ 3 ) it was held by the Privy Council that, in such a case, 
the other co-sharers could enforce partition and that the mortgagee would 
be bound by it, although, he neither was nor could be a party to those 
proceedings.( 4 > While in a case decided in 1871, before the last-named 
precedent, it- was held that such a person would not be bound/ 5 ) 

808. Principle. —The with the three following sections (45 to 47), set 
out the law relating to the transfer of property where the transferor or 
transferee possesses or obtains only a partial interest therein. As the 
transferee acquires all the right, title, and interest of the transferor con¬ 
veyed to him, it follows that he is entitled to joint possession like his 
predecessor in title, but since the presence of a stranger might lead to 
serious breaches of peace, these sections confer on certain parties the nght 
to partition. The second paragraph has been inserted in accordance with 
the judgment of Westropp, C. J., who said/ 6 ) “ We also deem it a far 
safer practice, and less likelv to lead to serious breaches of peace, to leave 
a purchaser to suit for partition, than to place him by force in joint pos¬ 
session with members of a Hindu family, which may be not only of a 
different caste from his own but also different in race and religion. 

809. Meaning of Words.— “ Co-owners ” of property may be either 

joint-tenants (or co-parceners) where they hold by the same title, or tenants- 
in-common where they hold by different titles. “ An estate held in a co¬ 
parcenary,” says Blackstone/ 7 ) “ is where lands of inheritance descend from 
the ancestor to two or more persons. It arise either by common law, or 
particular custom. . . And in neither of these cases all the co-parceners 

put together make but one heir, and have but one estate among them. <*> 
The properties of co-parceners are, in some respects, like those of joint- 
tenants, they having the same unities of interest title and possession. 
Tenants-in-common are such as held by several and distinct titles, but by 
unity of possession. “ His share:” where this is undefined, it would appear 
that this section has no application. In such a case, the transferee must 
file a partition-suit against- the other members of the family, for the ascer¬ 
tainment of the share of his vendor, and for the allotment to himself of his 


(1) Suraj Bunsi Kolt v. Sheo Persad, 
5 C. 148, P. C.; Heroi Narain v. Ruder 
Perk ash, 10 C. 626 P. C.; Maharaja of 
Bobbili v. Venkataramanajulu, 30 M. 
265 ; Nanjaya v. Shan Muga, 38 M. 684 ; 
Kota Balabhadra v. Khetra Dass, 26 M. 
L. J. 229 ; 25 I. C. 401 ; Girija Kanta 
v. Mohan Chandra, 20 C. W. N. 675 ; 
35 j q 294. 

(2) Mayne's Hindu Law, S. 330 et seq. ; 

Kusso Beg v- Thakoor Bhvwanee Singh, 

(1855), S. D. A. N. W. P.. 453 (where 


partition was refused). 

(3) XIX of 1814. 

(4) Macpherson on Mortgage (7th Ed.). 
287 ; Byjnath v. Ramoodeen, 21 W. R-. 
233 P. C., overruling Baboo Nishan v. 
Baboo Jagdeo, 4 B. L. R., App., 97. 

(5) Shaikh Muzhur v. Hur Pershad, 15 
W. R. 353. 

( 6 ) Balaji v. Ganesh, 5 B. 504 (1880). 
*71 2 Comm. p. 187. 

( 8 ) Co- Litt., 163. 
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vendor’s share in the particular portion in which he is interested.* 1 ) In 
such a suit, however, all the co-sharers must be joined as parties.* 2 ) “ So 
far as is necessary ” implies that the transferee is entitled to only limited 
powers in this respect. He can enforce partition only so far as is necessary 
for the full enjoyment of the property transferred to him. “ Conditions and 
liabilities the conditions and liabilities attaching to the share pass with 
the transfer. 

810. Incidents of Co-ownership.— A co-owner in the joint possession is 
(1) Joint pos- entitled to joint-employment and the severance of his 

session or parti- share on partition. “ As a general rule, every joint-owner 

of property should be held entitled to obtain partition, or 
in other words, to be placed in a position to enjoy his own right 
separately and without interruption or interference by his co-sharers. It is 
against good sense, if not also against good morals, as the Roman law 
viewed it, to compel joint-owners, to hold a thing in common, since it 
would not fail to occasion strife and disagreement among them.”* 3 ) In 
this view the High Court held that even a subordinate holder, like, a 
patnidar, can sue for partition as against the superior holder. 

811. The right of a co-sharer in a joint estate is a right of common 
enjoyment of the lands and premises, together with the tenants of the co¬ 
sharers, in like manner as the co-sharers themselves would have it.* 4 ) Co¬ 
sharers occupying separate portions of an estate are limited to possess and 
hold their separate portions. If one holds a portion larger than his share, 
the inequality may be rectified by a partition, or if a dispute arises on a 
division of the annual profits, it may be adjusted in a suit for an account.* 5 ) 

812. Ordinarily, as between co-sharers, the court is reluctant to inter¬ 
fere unless there has been a direct infringement of a clear and distinct 
right.* 6 ) Unless there is a special provision of law, co-owners are not per¬ 
mitted to sue through some or one of their members, but all must join 
in a suit to recover their property. The fact that the sale-deed is in the 
name of one co-owner alone is not b} r itself sufficient to take the case out 
of this general rule.* 7 ) It is not competent for owners of property in this 
country, by any arrangement made in their own discretion, to alter the 
ordinary incidents of property which they possess; a joint property, therefore, 
cannot be made impartible 'in perpetuity by any such arrangement, though 
the owners may, for sufficient consideration, bind themselves to forego their 
rights for a specified time and definite purpose by a contract which could 
be enforced against them personally.* 8 ) The purchaser of a share being 
entitled to joint possession comes into all arrangements made in respect to 
the collections,* 9 ) and if he acquires a share in a tenure let out to a tenant 
in its entirety, it does not of itself necessarily effect a severance of the 
tenure or an apportionment of the rent, but if the purchaser of the share 


(1) Pandurang v. Bhasker, 11 B. H. C. 
R. 72. 

(2) Uchhah v. Sabhan, 9 C. P. L. R., 93. 

(3) Hemadri Nath v. Romani, 24 C. 
575 (580), F. B.; following Sharna Sutidari 
v. Jardine Skinner & Co., 3 B. L. R. 
Ap., 120; Story’s Eq. Juris., § 648 ; 
Baring v. Nash, 1 V. & B. 551 ; 
Heaton v. Dearden, 16 Beav.. 147. 

(4) H-ulodhur v. Oooroo Das, 20 W. R. 

126. 


(5) Kalee v. Lvtafut Hossein, 12 \V. 
R. 418. 

(6) Gopee Kissen v. Hem Chunder, 13 
W. R. 322. 

(7) Balkrishna v. The Municipality, 10 
B. 221 ; Navhari v. Shek Jamal, 5 Bom. 
L. R.. 577. 

(8) Radhxmath v. Tarrucknath, 3 0. 
W. N., 126. 

(9) Ram Nath v. Gondee Singh, 10 W. 
R., 441. 
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desires to have such a severance he is entitled to enforce it, by giving due 
notice to the tenant, and if the parties interested do not agree, by suing 
for apportionment, in which case, the other co-sharers must be made 
parties.0) Amongst co-sharers inter se they have a right to joint possession, 
a right which they may enforce, if necessary by a suit, without being driven 
to sue out a partition.< 1 2 > But, of course, the only relief which the Court 
in such a case could give is a decree putting the plaintiff in joint possession 
with the other, co-owners.< 3 > As such, he is entitled to receive his proper 
share of the profits. But apart from joint- possession, a co-sharer cannot 
claim to hold any specific land in severalty, and for which he must maintain 
a suit for partition. But apart from this, he cannot take possession even 
of some derelict land which has been abandoned by the tenant/ 4 ) and in 
respect of which also the Court could only declare the plaintiff to be entitled 
to joint possession. 

813. The purchaser of a part of an undivided property from a co-owner 
is entitled to obtain joint possession of the property, or to enforce its 
partition. This is a right which all co-sharers enjoy inter se, and if by 
purchase a stranger becomes a fractional proprietor of an undivided property, 
he acquires both a right to partition and a liability to have his share parti¬ 
tioned off by the other co-sharers/ 5 ) 

This section which confers on the transferee the right of joint possession 

or partition to the extent enjoyed the transferor, would apply to 

transferees of all kinds, including mortgagees and lessees/ 6 * * ) Where a co¬ 
sharer purports to mortgage the whole estate, the other co-sharers may 
obtain a declaration that the mortgage does not affect their shares, and this 
notwithstanding that subsequently to the suit the mortgagor had paid off 
the mortgage-debt.( ? ) 

814. By tacit agreement, co-parceners in a joint property may have 

temporarily an exclusive use of different portions of it 
(2) Exclusive without prejudice to the common rights of all, or to the 

mainlined. W of each ’ or an y of them, to enforce at pleasure a parti¬ 
tion of the whole.(®) The possession of one co-sharer 

cannot be adverse to the other co-sharers/ 9 ) unless it is shown that he has 


(1) Ishwar Chunder v. Ram Krishna, 
5 C. 902. 

(2) Dilbar v. Hossein Ali, 26 C. 553 ; 
Naranbhai v. Ranchhod, 26 B. 141 ; fol¬ 
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2 A. L. J. R., 256 ; Ram Jatan v. Jaisar 
(1894), A. W. N., 166. 

(3) Bhola Nath v. Buskin (1894), A. 
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185. 
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held possession in such a way as to give distinct notice to his other co¬ 
sharers of his intention to set up a title adverse to him.* 1 ) Such an inten¬ 
tion cannot be inferred from possession held with the tacit assent of the 
other proprietors.f 2 > A decree for joint possession may be passed in a suit 
for exclusive possession, and such a decree should be not only declaratory, 
which would serve no purpose beyond merely establishing his right*, but 
X should place him in joint possession. ( 3 * > A decree for partial ejectment 
and joint possession can be made in favour of a co-owner of property.^) 
But as of right, no co-sharer has a right to khas possession over his share, 
and there may be cases in which even a decree for joint possession would be 
inappropriate. The law on the subject has been clearly expounded by their 
Lordships of the Privy Council, who said: “If there be two or mere 
tenants-in-common and one (A) be in actual occupation of part of the 
estate, and is engaged in cultivating that part in a proper course of cultiva¬ 
tion, as if it were his separate property, and another tenant-in-common ( B ) 
attempts to come upon the said part, for the purpose of carrying on opera¬ 
tions there, inconsistent with the course of cultivation, in which A is engaged 
and the profitable use by him of the said part, and A resists and prevents 
such entry, not in denial of B’s title, but simply with the object of protect¬ 
ing himself in the profitable enjoyment of the land, such conduct on the 
part of A would not entitle B to a decree for joint possession. “( 5 > The same 
tribunal went* on to say: “ In India a large proportion of the lands includ¬ 
ing many very large estates, is held in undivided shares, and if one share¬ 
holder can restrain another from cultivating a portion of the estate in a 
proper and husbandlike manner, the estate may, by means of cross injunc¬ 
tions, have to remain altogether without cultivation, until all the share¬ 
holders can a^ree upon a mode of cultivation to be adopted, or until a parti¬ 
tion bv metes 0 and bounds can be effected, a work which, in ordinary course, 
in large estates would probably occupy a period including many years. In 
such a case, in a climate like that of Tndia, land which had been brought 
into cultivation would probably become waste or jungle and greatly de¬ 
teriorated in value. “< 6 > This view was cited by the same Board in another 
case not “ in order to follow the decision, but for the purpose of showing 
authority for the position that the Courts should be very cautious of inter¬ 
fering with the enjovment of joint estates, as between their co-owners 
though they will do so in proper cases.’ <*) Such a case, would ro doubt 
arise if a co-sharer has without the consent of the other co-sharers expelled 
one of the common tenants, and has possessed himself to the exclusion of 
his co-sharers of the lands held by him, m which case, the prayer of co- 
sharers for joint possession cannot be resisted.<»> But where a co-sharer 
has been for manv years in exclusive and peaceable possession of sir land 
in excess of his legitimate share, he cannot under ordinary circumstances 
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be deprived of such possession/ 1 ) In a somewhat similar case,( 2 ) it was 
remarked that in such a case the co-sharer would be entitled to only parti¬ 
tion and not to joint possession with the other co-sharers. But, this.remark 
has been explained in a subsequent case to be no more than an obiter dictum , 
and it has been there held that the purchase of an occupancy-holding by 
a co-sharer landlord, would entitle the latter to maintain a suit for joint 
possession apart from his right to seek partition/ 3 ) But, of course, in such 
a case it may be shown that the plaintiff’s predecessor in title had no right 
to joint possession of a particular area, or that his claim to possession has 
become barred by effiux of time/ 4 ) This section gives the transferee a 
right to enforce partition. 


815. All co-owners must be joined as necessary parties in a suit affect¬ 
ing their joint interests/ 5 ) So, in a suit to recover property 
J 3 LcinTi ClUS whPn belonging to co-sharers/ 6 ) all the co-sharers must sue 
denied. jointly, those refusing to join being arrayed as defend¬ 

ants/ 7 ) On the other hand, no suit in respect of the joint 
property can be made against any one of the co-sharers, nor can rent be 
legally claimed from him except on the ground of some agreement or under¬ 
taking, express or implied/ 8 ) But the rule does not apply to members of 
a joint Hindu family who may separately sue on contracts individually made 
with them/ 9 ) One tenant-in-common cannot eject another tenant-in- 
connnon, since the possession of one is the possession of the other. But 
if a tenant has been for a considerable time excluded from common enjoy¬ 
ment of rents and profits, the Court may presume an ouster, so that the 
party in possession will thenceforward hold adversely to the party exclud¬ 
ed/ 10 ) And where a co-sharer is found to have been ejected from his joint 
possession, the Court must confine itself to only declaring the co-sharer to 
be entitled to joint possession. It cannot go on to partially eject the other 
co-sharers in possession for the benefit of the ejected co-sharer/ 11 ) Where, 
however, one co-sharer holds possession of certain land and deals with it 
in a particular way and in the ordinary course, and another co-sharer objects 
to that dealing or to that course of conduct, his proper remedy is to sue for 
partition, by which the rights of all the co-sharers may be adjusted and the 
loss sustained by one may be made good, at the expense of another. When 
one co-sharer landlord, in exclusive possession of a waste plot of land, 
although such exclusive possession may be held with the per¬ 
mission of the other co-sharer landlord, leases it out to a tenant, 
who improves it without any objection on the part of his co¬ 
sharer, it is not open to the latter to obtain 1{has possession 
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of the land so improved, jointly either with the lessor landlord 
or with the tenant.And while it is true that a co-owner of agricultural 
land in this country holding possession of a part of the joint laud, to the 
exclusion of the other co-sharers, but without denial of his title cannot be 
proceeded against for joint possession, or by way of injunction/ 2 ) still the 
rule has no application to land in the occupation of tenants and of whicn 
all co-owners were in receipt of rent. In such a case, if a co-sharer ejects 
the tenant, and himself takes possession of the land, the other co-sharers 
are entitled to their share of the profit, which they had been getting from 
■the tenant and of which they cannot, be deprived by the possession of their 
co-sharer/ 3 ) Where a party acquired two shares by his own act, he cannot, 
as owner of one share, exercise a right which he was precluded from exer¬ 
cising as owner of the other share/ 4 ) 

816. Co-sharers being all joint-owners of the village waste no individual 
(41 Right to sharer can without the consent, express or implied, of the 
^common and other co-sharers make use of waste land, in such a ^ay, as 

Building. to exclude permanentlv other co-sharers from all use and 

enjoyment of it. The law of joint-property entitles co-sharers to interfere 
and obtain restoration of the land to its former condition <« On a similar 
principle, no sharer can as of right, erect buildings but before their demoli¬ 
tion can be decreed, it must he shown that they have caused injury to the 
co-owners,«■' in which case, the building, if still proceeding, may be re¬ 
strained by a perpetual injunction.*’) So, where a co-sharer excavates a 
tank on the joint property, a status quo unto cannot be insisted on by 
another co-shirer without proof of some injury which materially affects h 
position.* 6 ' A right otherwise good may he lost by acquiescence TO But 
in the absence of acquiescence or other intervening equity, the right is dem¬ 
and the offending co-sharer is entitled to no compensation, for the demoli¬ 
tion of his erections OM although the Court will, before ordering demolition, 
see ff justicecannot be otherwise satisfied.*"' The right of a co-sharer to 
enjoyment of the joint property depends upon the natme of the property. 
Tor example a co-sharer of a mine already opened has the right to enter 
upon and work the mine, and the other co-sharer can neither restrain him 
from working nor call him to account for working it, so long as ho does not 
assert a hostile title <«> And he cannot be called to account even if he has 
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taken more than his legitimate share of the profits. Indeed in many cases 
it is impossible to ascertain what would be the just share of profits of the 
worki™ co sharer paying due regard to the capital and labour expended 
and thl hazardous nature of his adventure.™ But, of course, if one co^ 
obstructs or prevents another from common enjoyment he is then 
accountable to him for mesne profits or a fair rent as his bailiff under con- 
tract express or implied.< 1 2 > But the exclusive appropriation by a co-owner 
Of a part of the joint land to his own use by the erection of a permanent 
structure is not necessarily evidence of an ouster, so as to confer on the 
other co-sharer a right to obtain a decree for demolition of building or for 
joint possession without proof of substantial injury. 

817 Hindu Law. —But in the case of a Hindu to whom this section 
does not apply, (4) the question here raised would depend upon the Jega 
competency of the co-sliarer to transfer his undivided co-parcenary share 
and of the transferee to enforce its partition. On this point the High Courts 
in this country have long been divided and on the principle of stare deci . 
while some Courts^) have conceded to him that right, there are others who 
l iave denied it.( 6 > In the former case the transferee from a co-sharer would 
possess the same right as is here enacted, though in the latter case, he^ has 
neither right to joint possession nor partition. Even where the transferee 
possesses large rights it has been held that the purchaser from a member 
of an undivided family cannot sue for partition of his share, alone, and 
obtain an allotment to himself by metes and bounds of his vendor s share 
in that portion of the property. 4 * The purchaser of a co-parcener s share 
can take no higher right than his vendor possesses, and that is not a right 
to a certain share in each particular item, with an incidental right to obtain 
rxov+iHnn of the whole familv property and have his share therein made 
over to hTm lfter d"e provision for the family debts and liabilities. ”<* The 
rirrht here conferred of partition on the transferee would, of course, equally 
,vail in favour of the other co-sharers. (»> But a mortgagee of the undivid¬ 
ed share of one co-sharer, who has no privity of contract with the other 
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v. Noubat Pathak, 32 C. 837 ; Paras Ram 
v. Shujit, 9 A. 661 ; Bhairon Rat v. Saran 
Rai, 26 A. 588 ; Ram Charan v. Kauleshar, 
27 A. 153; Rohman v. Ralamat (1901), 
A. W. N., 48; Nanhi v. Daulat (1905), 
A. W. N., 119; Ram Sarup v. OuJzar , ib., 
160 ; Raja Ram v. Lalji, 2 A. L. J. R., 
481 ; Phani v. Nawab Singh, ib., 233. 

(4) S. 2, cl. (a), ante Venkatrama v. 

Meera, 13 M. 275 (277). 

(6) Subba Row v. Anathanarayana, 23 

M. L. Ji 64; 14 L C., 524 ; Iburamsa v. 


Theruvenkatasami, 34 M. 269, F. B.; 
Ayyagari v. Ayyagari, 25 M. 690; Oada- 
dhar v. Balwant (1883), B. O. J.. 250 ; 
Diwaker v. Janardhan, 3 C. P. L. R. 64 ; 
Abdul Aziz v. Ajudhia, 15 C. P. L. R., 156. 

( 6 ) Sadabart v. Foolbash, 3 B. L. R., 

31 ; Chamaili v. Ram Prashad, 2 A. 267 ; 
Balgobind v. Narain Lall, 15 A. 339 P. 
C. in which it was laid down that in Bengal 
and the N. W. (now United) Provinces 
a Mitakshara co-parcener has no right 
to alienate his undivided share without 
the consent of the other co-parceners, 
while such right was recognized in Bombay 
and Madras (ib. pp. 350, 351) ; Kota Bala * 
bhadra v. Khetra Dass, 31 M. L. J., 276; 
37 I. C. 165 reversing O. A. 25 I. C. (M), 
40L r 0fyR 

(7) Venkatrama v. Meera , 13 M. -7» 
(276); Qirija Kanta v. Mohim Chandra , 
20 C. W. N. 675, 359 C. 294 (case-law 

reviewed). oi w R 

( 8 ) Byjnath v. Ramoodeen, 21 VV. 

233 P. C. 
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co-sharers, would have no recourse against the lands allotted to such co¬ 
sharers, but must pursue his remedy against the lands allotted to his mort¬ 
gagor, and, as against him, would have a charge on the whole of such lands. 
He would take the subject of the pledge in the new form which it had as¬ 
sumed. 9) This principle has been held to be applicable to all assignees of 
any interest whatever .W But the purchaser in such a case does not become 
a co-parcener, whose assent may be necessary to any future dealings- with 
the property by the other members. He is only a tenant-in-common with 
them, who may inter se continue to maintain their original status .W “ In 
Bengal, where the co-parceners hold in quasi severalty, each member has 
a right before partition, to mark out his own share, and to hold it to the 
exclusion of the others. Accordingly, it has been held that the purchaser 
at a court-sale of the rights of one member, is entitled to be put into physi¬ 
cal possession, even of a part of the family house, the only remedy of the 
other members being to purchase the rights of the debtor at the auction- 
sale. < 4 > But it is otherwise in cases decided with reference to the Mitak- 
shara law, under which no member has a right, without express agreement, 
to say that any specific portion is exclusively his. Consequently, the pur¬ 
chaser at a court-auction cannot claim to be put into possession of any 
definite piece of property.’’< 5) 

But where one or several co-owners who are by mutual agreement in 
possession of different parcels of land include d in their joint property, 
transfers his share in a parcel in the possession of his co-sharers, the trans¬ 
feree is entitled to maintain as against them a suit for partition of that 
parcel. < 6 > •• 

45. Where immoveable property is transferred for 

consideration to two or more persons, and 

ior^consideration' such consideration is paid out of a fund 
01 belonging to them in common, they are, in 

the absence of a contract to the contrary, respectively 
entitled to interests in such property identical, as nearly 
as may be, with the interests to which they were respec¬ 
tively entitled in the fund; and, where such consideration 
is paid out of separate funds belonging to them respectively, 
they are, in the absence of a contract io the contrary, res¬ 
pectively entitled to interests in such property in proportion 
to the shares of the consideration which they respectively 
advanced. 

In the absence of evidence as to the interests in the 
fund to which they were respectively entitled, or as to the 

duree, 2 W. R. (Mis.), 3 ; Eshan Chunder 
v. Nund Coomar, 8 W. R., 239. 

(5) Mayne’s Hindu Law, § 329 ; Kalee 
v. Choitum, 22 W. R., 214 ; Kallapa v. 
Venkateah, 2 B. 676; Syud Tuffuzzool 
v. Raghunath, 14 M. I. A., 50. 

(6) Sris C'fuindra v. Mohim Chandra 
23 C. L. J. 231; 33 I. C. 17. 


(1) Byjnath v. Ramoodeen, 22 W. R., 
233, P. C.; following in Sharat Chunder v. 
Hurgobindo, 4 C. 510. 

(2) Sharat Chunder v. Hurgobind, 4 C. 

510 (613). 

(3) Ballath v. Sunder, 1 A. 429 ; Oauraj 
v. Sheozore, 2 A. 898. 

(4) Ramtonoo v. Jahurchunder (1857), S. 
D. A. (1585) ; Koontvur v. Shama Soon - 
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shares which they respectively advanced, such persons 
shall be presumed to be equally interested in the property. 

SYNOPSIS. 

Paragraphs. 

822. Meaning of Words. 82If. Common incident* 

823. Interests of Co- of property, 

owners. 

818. Analogous Law. — This section follows the English Law.O A 
similar rule is also laid down by the Indian Contract Act, for determining 
partner’s mutual relations.< 1 2 > The right of a co-owner as against a tenant, 
of the common property will be found discussed under sections 106 and 111 . 

In England an advance made of money held on a joint account on the- 
security of a mortgage or otherwise, is not similarly apportionable, but- con¬ 
tinues to remain joint, unless the shares are specified; and the survivor of 
the creditors or the personal representatives of the last survivor may thus 
validly collect and grant a receipt in writing for the whole debt.* 3 ) 

The section does well in sailing clear of the corresponding English 
nomenclature, and thus avoiding the technical and sometimes embarrassing 
distinctions drawn in that law between a joint tenant and a tenant-in¬ 
common. In India, where proprietary rights to property are recognized, to- 
designate a co-owner as a joint-tenant, would have been singularly inapt, 
and inaccurate, and yet such terms of English feudalism are often used in 
discussions on Indian law as if they had been part and parcel of Indian 
Jurisprudence. 

819. Anyhow, the incidents of the law of joint tenancy have but- limited 
application to the Indian co-sharer. In England, a joint contract for pur¬ 
chase by two persons with equal payments, creates a joint tenancy, and 
which therefore carries with it the right of survivorship. ( 4 > But it is by 
no means necessarily so in this country.( 5 > Even in England a tenancy-in¬ 
common is presumed, if there are circumstances shewing that the right of" 
survivorship w r as not intended to be preserved, or if the proportions of the 
contribution are not equal, or that the parties have been dealing with the 
estate as tenants-in-common. < 6 > But, both in England, as well as in this 
country, a conveyance of land to tw r o or more persons without w r ords indi¬ 
cating an intention that they were to take as tenants-in-common constitutes 
a joint tenancy. In India with its institution of joint family, there is, of 
course, always a presumption that a gift to two or more members, e.g., 
brothers, w'ould constitute them joint tenants and not tenants-in-common.( 7 > 


818. Analogous Law. 
820. Principle. 


(1) Sugd. V. & P. (14th Ed.), pp. 697, 
698, Dart’s V. & P. (6th Ed.), p. 1047 ; 
Bigden v. Valliar , 2 Ves., 252 ; Aveling 
v. Knipe, 19 Ves.. 444 : Robinson v. Preston, 
4 K. & J., 505 ; Bone v. Pollard, 24 Bear., 
283. 

(2) S. 253 (Act IX of 1872). 

(3) S. 61, Conveyancing Act, 1881 
(44 and 45, Viet. C., 41). 

(4) Aveling v. Knipe, 19 Ves., 441 ; 

Lake v. Gibson, 1 Eq. Ca. Ah., 291 ; Bigden 

v. Valliar, 2 Ves., 253. “ There is nothing 


in equal contribution repugnant to joint- 
tenancy : on the contrary it is of course 
that joint tenants should contribute in 
equal proportions.” (Per Grant, M. R., 
in Aveling v. Knipe, 19 Ves., 441, 445). 

(5) Cf. Jogessicar v. Ramchand, 23 C. 
670, P. C. 

( 6 ) Harrison v. Barton, 1 John & H., 
287 ; Rigden v. Valliar, 2 Ves., 258. 

(7) Mankamma v. Balkishan, 28, A- 
38. 
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820. Principle. —This is a rule of construction based upon the principle 
that in the absence of evidence to the contrary, which the party alleging 
inequality must adduce,G) all partners are to be deemed to be equally in¬ 
terested in the property jointly acquired by them, otherwise, their shares 
will be proportionate to the consideration paid by each, or in the case of the 
consideration being paid out of a joint fund to the interests to which the co¬ 
sharers were respectively entitled. It will be noticed, that this section does 
not declare whether in such a case the co-sharers would become joint-tenants 
or only tenants-in-common without the right of survivorship. The section 
defines only the quantum and not the quality of the interest of joint-trans¬ 
ferees. Under the English law conveyance of land to two or more persons 
without words indicating that they are to take as tenants-in-common con¬ 
stitutes at law, a joint-tenancy.* 2) The question there, is mainly one of 
intention.(3) And, although the purchase-money may have been contributed 
in equal proportions, an intention to hold in severalty may be presumed 
aliunde . . And, notwithstanding the Statute of Frauds, parol evidence 

of the contemporaneous circumstances, and of the subsequent dealings with 
the property, is admissible to prove an intention to hold in severalty; such 
evidence must be confined to facts as distinguished from mere statements 
of intention. ”W In one case, however, a mere statement of intention was 

Admitted in evidence.* 5 ) 

821. A familiar example of joint-tenancy in India is presented by the 

enjoyment of property in co-parcenership by the members of an undivided 
enjoyment; ox p p nr inciDle of joint-tenancy appears to be un- 

w™ toHmdu faw.TO ’It should be added, that the rule of English law 

tha™ jrfnttenanfs interest does not descend upon bis heirs ,s inapplicable 

to a bequest in joint-tenancy under Hindu law.* 

822 Meaning of words.— “And such consideration is paid out of a fund 

SS V^JiSZZu" ' means 6 a^nt^e"pmpoXnate" Jo’the fund 
contributed towards the transfer. 

823 interests of Co-owners.-The rights and liabilities ‘ ft™ 

have been generally discuss^in t the P t ^ e eS po ( g § s L s io^nd enjoj- 

may be generally premised co . owne rs stand in the relation of partners 
ment of the quantum , e an V “dv^tage secured by one ® by means of 

any n deX? r ^ithfn the scope of the business,» e.g the renewal of a 
Se a»)oran abatement of incumbrances charged on the property,^) or a 
secret bonus from the vendor for effecting the sale.OT enures to the benefit 


(1) Judabram v. Bulloram Dey, 26 C. 

aoi 282 

(2) Coke. Litt. 180b.; Aveling A.mpe, 
10 Ves., 441, 444 ; Oobind Prasad v. I nay at 

Khan, 27 A. 310. 

(3) Mander v. Harris, 26 Ch. 16 °; 

(4) Dart’s V. & P. (6th Ed.). 1048 , 

Harrison v. Barton, 1 J * J k «?V C 40 3 • 

(6) Devoy v. Devoy, 3 S. & G., 403, 

but see O'Brien v. Shell, 7lr - Ef b 25 ^' Q 
(6) Jogeshwar v. Ramchand, 23 C. 670 
(6791 • P. C., overruling Vydinada v. 

Patel Bechardas, 26 B. 446 (448). 


(7) Bai Diwali v. Patel Bechardaa, 26 
B. 445 (448) ; Navroji v. Perozbai, 23 B. 
80. 

(8) Somerville v. Mackay, 16 Ves., 382. 

(9) Dean v. MacDowell, 8 Ch. D., 
344, 351. 

(10) Featherslonehaugh v. Fenwick, 16 
Ves. 293 ; Clegg v. Fishwick, 1 M. & G. 
294. 

(11) Carter v. Horne, 1 Eq. Ca. Ab. 7, 
Dart. p. 1051. 

(12) Beck v. Kantorowiez, 3 K. & J., 
230. 
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of the others. On the other hand, one co-owner cannot infringe the right 
of the other by either taking exclusive possession of the property or altering 
its conditions materially, without his permission/ 1 ) He cannot exclude the 
other co-sharers from equal enjoyment/ 2 ) In any of these cases he can be 
restrained by an injunction^ 3 ) or the aggrieved party may obtain redress by 
a suit for partition* 4 ) or for compensation/ 5 ) Belief by way of an injunction 
being discretionary, the Privy Council has held that where no specific rule 
exists, the courts are to act according to justice, equity, and good conscience, 
and if, in a case of shareholders holding lands in common, if should be 
found that one shareholder is in the act of cultivating a portion of the lands 
which is not being actually used by another, it w\)uld scarcely be consistent 
with the rule above indicated to restrain him from proceeding with his 
work, or to allow any shareholder to appropriate to himself the fruits of 
the other’s labour and capital/ 6 7 ) 


824. In a transfer of this kind it may often be a question whether a 
Common incl- ?°’ s h arei * is entitled to transfer his individual undivided 

dents of property. ^ n ^ eres l ) to a third party. The subject has already receiv¬ 
ed extended consideration elsewhere to which reference 
should be made for more particular information. (§§ 216—217). The 
section as it stands defines only the quantum of interest possessed by co¬ 
sharers inter se; and it affords no authority for determining the question as 
to its mode of enjoyment. In England a tenant-in-common, may license 
a third party to do whatever he might have done himself, but he has no 
other power. It would appear that he cannot deal with a third party on 
the basis of his own share, for in the absence of partition of a mutual 
arrangement, a joint owner possesses the only remedy open to a tenant-in- 
common of bringing a suit for account/^) A co-owner being in joint posses¬ 
sion is entitled to enjoy the common property, and cannot be treated as a 
wrong-doer by another, except for some act which amounts to an ouster of 
his co-sharer, or to a destruction of the common property. A co-owner may 
cut down trees which are fit for cutting, or take a crop of grass/ 8 ) or even 
commit equitable waste, but not malicious destruction of the property/ 9 ) 
But he cannot, as such, collect his separate share of the rent, though he 
may sue for the entire rent making the other co-sharers parties to his suit/ 10 ) 
A volunteer who acts as manager cannot claim remuneration from his co¬ 
sharers, without showing a previous consent on their part to pay him/ 11 ) 


825. The principle of this case has been applied to a case, where an 
estate was divided into several shares and one of them was left as the ijmali 
kalam and for others separate accounts had been opened with the Collector, 


(1) Lola Bishambharlal v. Rajaram, 3 
B. L. R., (App.), 07 ; Nocary Lall v. Bin- 
dabun, 8 C. 708. 

(2) Shadi v. Anup Singh, 12 A. 436, 
F. B. 

(3) Rajendrolal v. Shama Charan, 5 
0. 188 ; Holloway v. Wahid Ali, 12 B. 
L. R., 191. 

(4) Parasram v. Sherjit, 9 A. 161 ; 
Shadi v. Anup Singh, 12 A. 436. 

(5) Watson <Ss Co. v. Ramchand, 18 C. 
10 ; P. C., overruling Ramchand v. Watson 
dc Co., 16 C. 214. 

(6) Watson <£• Co. v. Ramchand, 18 C. 
10 (22), P. C. 

(7) Per Willes, J., in Jacobs v. Seward, 


L. R., 4 C. P. 328 (329) ; Hole v. Thomas, 
7 Ves. 589; Martin v. Knowllys, 8 T. 
R., 145 ; Balvantrav v. Ganpatrav, 6 B. 
336. 

(8) Martyn v. Knowllys, T. R., 145. 

(9) Per Eldon, L. Cr. in Hole v. Thomas, 
7 Ves., 589 (590). 

(10) Tarini v. Nund Kishore, 12 C. L. 
R., 588 ; Bissesswar v. Brojo Kant, 1 O. 
W. N., 221 ; Dwarkanath v. Tara, 17 O. 
160; Shoshee v. Qiris Chandra, 1 C. W. 
N., 659 ; Dintarini v. Broughton, 3 0. 
W. N., 225. 

(11) Gundo v. Kristnarav, 4 B. H. 0. 
R. (A. C.), 55. 
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and the owners of the ijmali Mam having failed to pay their share of the 
revenue it “put up to sale hut could not fetch a price sufficient to cove 
the sum in arrears, and each of the co-sharers paid the entire amount of 
arrears separately, and the Collector issued a certificate of sale jointly, it 
was held P that. the different sharers should be entitled to equal shares in 
the Durchased estate irrespective of their shares in the parent estate, an 
that m the absence of evidence showing how the Collector made up the arrear 
from the Lndl which the parties respetively advanced, the presumption was, 

portion to their interest in the common fund. 

46. Where immoveable property is transferred or 

consideration by persons having distinct 
interests therein, the transferors are, in the 
absence of a contract to the contrary, entitled 
to share in the consideration equally, where 
their interests in the property were of equal 
value, and, where such interests were of 

unequal value, proportionately to the value of their respec- 
t.ive interests. 

Illustrations. 

. n r pnch a quarter share, of mouza Sultaupur, 

(a) A, owning a moiety, and B an * rt€r share of mouza Lalpura. There 

exchange an eighth share of that mouza^titled to an eighth share in Lalpura, and B 
being no agreement to the contrary , A « to b 

and C each to a sixteenth share in that mouza. , 

(b) A, being entitled to a lif ^J ereSt /1 “lHeTnlerert'"ts*’ascertained'to be worth 

reversion, sell the mouza forlRs.l, * ^ rece ive Rs. 600 out of the purchase- 

Rs. 600, the reversion, Rs. £00. A 1S 
monev. B and C to receive Rs. 4UU. 


Tran.sle/r for 
consideration by 
persons having 
distinct interests. 


SYNOPSIS. 


826. Analogous Law. 


Paragraph*. 
827. Principle. 


828. Distinct Interest 


- « i t our Thi* section is the converse of the preceding 

826. Analogous Law.— This sect on s fci A similar provision 

section, which enunciates a similar trie of Viov*™ o 
relating to partners is made in the Indian Contract Act. 

-l section nre also based on tne 

827. Principle.— This and the^ U ^ 8^ laid down that the proper 

rule of equitable apportionn • ^ ^ iff e -estate and reversion, when sold 

mode of apportioning the p interests separately, and not to 

together for a lump sum i >Jov* e bo ^ V w wh a 


(1) Debi Pershad v. Ml. Akilo , 4 C. W. 

N (2 ) G par 80 tam Boo v. Janki Bai, 4 A. 

L. J. R., 257 (268). 

(3) S. 253 (2), Act IX of 18/2. 


(4) In ro Cooper and Allen's contracts , 
4 Ch. D., 802 ; Bede v. Oakes, 32 Beav. 
555 ; Cavendish v. Cavendish, 4 L. R., 10 
Ch. 319; Morris v. Debenham, 2 Ch. D. 
54. 
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take care to receive the purchase money, and to invest it properly according; 
to the trusts.fl) In judging of fair value, they must take proper advice as 
to the value and act upon it/ 2 ) 

828. Distinct Interest. —The owner of a lease has a distinct interest 
from that of a reversioner/ 3 ) so also has the owner of an undivided fourth 
part of an estate, joining with the owners of the rest, in selling the whole- 
for a lump sum/ 4 ) Again, a life-tenant who joins with the remainderman 
possesses a distinct interest within the meaning of the section/ 5 ) A married 
woman under the English law has a distinct interest in her property/ 6 ) and 
her husband is not a co-owner thereof. It is to be observed, that co-owners 
having distinct interest are not agents for each other, and, therefore, must 
all join in the sale and give separate receipts, otherwise there can be no 
valid sale/ 7 ) Co-widows under the Hindu law, have not a distinct but 
joint interest in their husband's property, and being co-parceners with the 
right of survivorship, can only jointly alienate/ 8 ) 

47. Where several co-owners of immoveable property 

transfer a share therein without specifying 
Transfer by co- that the transfer is. to take effect on any 

common°property !* 1 particular share or shares of the transferors, 

the transfer, as among such transferors, 
takes effect on such shares equally where the shares were 
equal, and, whore they were unequal, proportionately to 
the extent of such shares. 

Illustration. 

the owner of an eight-anna share, B and C, each the owner of a four-anna share, 
in mouza Sultanpur. transfer a to two-anna share in the mouza to D. without specifying 
from which of their several shares the transfer is made. To give effect to the transfer 
one-anna share is taken from the share of A. and half an anna share from each of the 
Sha es of B. and C. 

SYNOPSIS. 

Paragraph. 

829 Principle. 

829. Principle. —The subject of this section has been adequately 
discussed, in the preceding commentary (§§ 681—682). It. is to be observed, 
that here the transfer takes effect according to the extent of the shares of 
each co-owner and not according to the quantum of consideration received 
by each. Probably this rule was enacted to guard against the complications 
which the latter course would have entailed. For, the value of two shares, 
otherwise equal, may considerably vary, and if inquiry had to be made as 
to the value of each share, much unnecessary inconvenience and delav 
would have been inevitable. 


830. A general agreement to sell property implies sale of the proprietary 
rights therein, and a. transfer of a limited interest cannot be inferred from 


(1) In re Cooper and Allen's contracts, 
4 Ch. D., 802 (815). 

(2) Ibid., p. 816. 

(3) In re Cooper and Allen's contracts, 
4 Ch. D., 802 ; Clark v. Seymour, 7 Sim., 

67. 

(4) Powlett v. Hood, L. R , 5 Eq., 115. 

(5) Morris v. Debenham, 2 Ch. D., 540. 

(6) Married Women’s Property Act, 


1882 sec. 2. 

(7) Matson v. Dennis, 4 D. J. & S., 345; 
Dart, 745, 748. 

(8) Ram Piyari v. Mulchand, 7 A. 114; 
Bhugwandeen v. Myna Bate, 11 M. I. 
A., 487 ; Gajapathi Nilmani v. Oajapati 
Radhamani, 1 M. 290 (300), P. C. but se* 
comm, under S. 7 ante. 
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the smallness of the price.* 1 ) Where a person conveys property, a portion 
of which he has no right to convey, the purchaser is entitled to treat- the 
whole contract as broken, and sue for damages; and the vendor cannot be 
heard to say, that he would make an allowance pro tanto, for the purchaser 
may reply that it is not the interest which he had agreed to purchase.* 2 ) 
But in such a case, the purchaser may elect to take the interest which the 
seller has, with compensation. And in certain cases where the deficiency 
is not great, the purchaser may even be compelled to take it at a proportion¬ 
ate price.* 3 ) But, if there be a material discrepancy between the property 
sold and the property offered, the court, so far from interfering in the 
vendor’s favour, will* assist the purchaser in recovering his deposit *« A 
purchaser cannot be compelled to adhere to a bargain brought 
about by misrepresentation and affecting the probable duration of the interest, 
as where a life-interest pur autre vie was represented to be for a very healthy 
life although the sellers had recently insured it at a premium exceeding the 
highest rate for a healthy life at that age.* 3 ) Any fraud or material mis¬ 
description, though unintentional, is sufficient to vacate the agreement, 
although the purchaser might have substantially got what he had agreed to 
purchase.* 6 ) But apart from fraud and material misdescription, the conse¬ 
quences of which have been set out elsewhere, the rule under discussion 
enables the transferee to compel the vendor to make good his representations 
as soon as he is in a position to do so. But if he elects to take what the 
vendor has presently got to give, the latter cannot refuse, for it is not foi 
him to say that because he cannot, carry out the entire contract, the_ pur¬ 
chaser shall not have the benefit of whatever he can purchase and to an 
abatement.* 7 ) On the other hand, a vendor not having a ^ ^ 
of the contract, is entitled to specific performance if he has subsequently 
procured title.* 8 ) Thus where a person purchased certain property belon^in 

to the family from a member of an undivided Hindu j^^^XTamon- 
the transferor his adopted son and his uncle, and sued the lattei amon 0 . 
others for possession who contested the propriety of the alienation on the 
ground ol Z nWnce of legal necessity, but during the ^ndeney of the 
Suit the uncle died, and thereby the transferor s interest iti the ptope^ 

B'd aJmSrttoT of Jc.fr. th, pl.MH 

Mahomed an » ^ g wh i c h her younger children were 

prising the whole of an osin mort<Tag ee brought his suit on the 

also entitled to certain shares^. aS well as the mort- 

mortgage joining as whereby the mortgage-amount was made 

gagors oi lh/sliares ” of the co-mortgagors; the 

payable on t • P . , no personal decree was passed. Subse- 

suit was others . ^ -^ e co-mortgagors were increased by inheritance from 

quently the . . , fanflantg who ’died before the decree was executed. It 

Wat held 1 thaAhe increased shares of the mortgagors were liable to be sold 

in execution of the decree.* 1 ®)_ 

(\\ Huahes v. Parker, 8 M. & V 244. 

(2) Fa'rrer v. Nightingale 2 Esp. 630. 

(3) Guest v. Homfray, a \ es., 818 • 

Hanger v. Eyles, 2 Eq. Ca.^. A hr., 680. 

✓ 4 .\ Long v. Fletcher, 2 Eq., Ca. Ain-.. 

(5) Brealey v. Collins, Yo. 317, Sugd. 

V. & P. (14th Ed.), 200. 

(6) Belworth v. Hassel, 4 Cam.. 140, 


Tucledon v. Watson, 2 Fost and Fine, 841 ; 
S. 55, post. 

(7) Jenkins v. Hiles, 6 Ves.. 646 : Mort- 
loek v. Buller, 10 Ves.. 202 (316). 

( 8 ) Mortlock v. Buller, 10 Ves., 202. 

(0) Virayya v. Hanumanta, 14 M. 450 
( 10 ) Ajijudeen v. Sheik Budan, 18 M. 492 
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48. Where a person purports to create by transfer at 
• - t of rights different times 1 rights in or over the same 
created'by transfer, immoveable property, and such rights can¬ 
not all exist or be exercised to their full 
extent together, each later-created right shall, in the 
absence of a special contract or reservation binding the 
/earlier transferees, be subject to the rights previously 
created. 

SYNOPSIS. 

Paragraphs. 


831. Analogous Law. 

832. Principle. 

833. Meaning of Words. 

83Jf. No case for 
Priority. 

835. Case for Priority. 

837. No priority if 
rights are other¬ 
wise unequal . 


838. When does a 

Transfer take 

Effect—Starting 
point of priority. 

839. Priority counts 
from execution. 

8jfl. Crown has no 
Priority. 

8Jf2 — 8Jf/ f . Salvage charge, 
—Rule affected by 
estoppel—by regis¬ 
tration. 


8^6. Unregistered Deed 
v. Registered Deed. 

8J h 7 — 8J f 9. Rule affected 
by notice , posses¬ 
sion and decree or 
order. 

851. Fraudulent deed. 

852. Does not affect 
moveables. 


831. Analogous Law. —This is a statement of the English equitable 
maxim Qui prior est tempore , potior est jure ”0)—a relic of the primitive 
law to which the right of ownership in property may be ultimately traced.( 2 ) 

The section is, however, subject to the exceptions comprised in cases 
falling under sections 78 and 79 post. The rule, again, does not affect the 
specific provisions of section 50 of the Indian Registration Act.O) under 
which registered documents relating to land, of which registration is 
optional, were for the first time declared to take effect against unregistered 
documents relating to the same property, not being a decree or order, 
whether such unregistered document be of the same nature as the registered 
document or not (§ 844). And as regards property generally, whether move- 
able or immoveable, a registered instrument relating to property is by 
another section declared to take effect against any oral agreement or 
declaration relating to such property except where the agreement or declara¬ 
tion has been accompanied or followed by delivery of possession. ( 4 > The 
combined effect of these sections will be found set out in the ensuing 
discussion. 


This section states the rule to which section 78 is an exception of which 
the application is not confined to “ mortgages ” only, and it might have 
been inserted as a proviso to the rule here enacted. 

832. Principle. —It is a principle of natural justice that if rights are 
created in favour of two persons at different times, the one who has the 
advantage in time should also have the advantage in law. This rule, 
however, applies only to cases where the conflicting equities are otherwise 
equal. In other words, in a contest between persons having only equitable 
interests, priority of time is the ground of preference last resorted to; i.e., 
a court of equity wall not prefer one to the other on the mere ground of 


(1) “ He who is first in time is better 
in law.” Co. Litt., 14 a. Broom’s Legal 
Maxims (6th Ed.), 335. 


(2) See Introduction, S. 63. 
(31 Act XVI of 1908. 

(4) lb., S. 48. 



general principles. 


527 


S. 48. J OENfiKAb 

priority of time, until it. finds, on nil examination of their relative merits, 
that there is no other sufficient ground for preference between them.* 

833 Meaning ol words.- “ Purports to create. ” ior the rights so 

created cannot co-exist or be concurrently exercised. f' 9 n ' 3 4 S 6 nf °|’he two 
same property: ” means that the rights created m favour of one of the two 
transferees do not convey the entire interest. For in such a ease there 
can be no priority, since one of the two transferees takes nothing, the 
transferee having nothing to give. “ Cannot exist together, ,.e.. the two 
interests cannot be beneficially enjoyed without prejudicing each othei 
(§ 761). Special contract or reservation: " equitably the prior transferee lias 

the preference unless there is a contract or reservation y « !t !’ ' e 1S 
or where through his fraud, misrepresentation or gioss ne„lect. another 
person has been induced to advance money.® In the latter case the pnor 
transferee, being estopped, is postponed to the subsequent transferee. 

834 No case for Priority.—There can he no need for priority where 

separate rights created in favour of different P er Xe r °"ln that® case they 
to their full extent without encroaching on each other In that case ; they 

3 &33V »‘Sfs; " l ““- 

tions of the movements of priority out of the order here preserved. 

qoc Case for Priority.—The principle of the section cannot, as lias 

been pointed out above CPP 1 ? "' he ; re n ^ t „‘" e ° (1 ‘to^onc ^nd subsequently 

~ sfs Wits 

only the equity of redemption an interest ^ ^ ^ and a 

the mortgaged > So tiiere. » no co on the property.® An un¬ 

contract for sale, as the later con^^ js (, ompulsory wou Jd confer also 
registered sale-deed, uh o nnot therefore, claim as against the 

no rights upon the ^Xt ^t is othenvte if the latter had notice of the 
registered But othe ^ ^ ^ in this country as in 

former,( > and in thu • p ,, . r> an< j afterwards C purchases at a 

England.® If A mortgages .ftirie and inlerert of A. C buys in the 

court-sale the then e » st “| and in the second nothing at all. In 

first case the equi y „ qnn ot help him for, on the very face of his 
such a case regist; ration p cannot him, , r n< / the property 

previously conveyed to /Tbu/only L residue of ,4's estate after such 
conveyance. ____. 


(1) Snell’s Equity, PP- 21, 22 » J* 
v. Rice, 2 Drew., 73; see also Spencer 
v. Clarke, 9 Ch. D., 137 ; Pilgrem v Pd- 
grem, 18 Ch. D., 93; Cordon v. 
oa Ch D 249 ; National Provincial Bank 
dU ui. u., . Farrand v. 

v. Jackson, 33 tn. v., * , 

Yorkshire Banking Co., 40 Ch. D., 182. 

(3) %ahabvr Prasad v. Chhoti Singh, 

21 O C 317, Ag. I. C. 39. 

(4) ' Ramctondra v. Krishna, 9 M.. 495. 

(5) S. 64, last para. 

(6) Woman v. Dhondiba, 4 B. 127 ; 


Chundernath v. Blioyrub, 10 C. 250 ; Ram 
Autar v. Dhonauri, 8 A. 540. 

(7) Anundo v. Dhonendro. 14 M.I.A., 
101 ; P. 78, post. 

(8) Blades v. Blades, 1 Eq. Ca. Abr., 
358 ; Sheldon v. Cox, 2 Eden, 224 ; Cater 
v. C'ooli, 1 Cox, 182 ; Greaves v. Tofield, 
14 Ch. D., 5G3 ; Pomfrei (Earl) v. Nelson 
Lord), 2 Ves., 485. 

(9) Sobhagchand v. Bhaichand, 6 B. 
193 F.A.,; followed in Ramraja v. Aruno- 
chal,l M. 248 ; Dagdu v. Kahram (1895), 
B.P.J., 27. 
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836. As between the competing auction-purchasers the principles 
which govern preference are the same as those which regulate the claims 
of priority among mortgagees. Independently of any preference secured 
by reason of repstration of possession, the purchaser must redeem all 
charges created before the sale. He must be held to have made his bid 
with full knowledge that the property was burdened with debts, and he can 
only claim possession by paying off those debts. His certificate of sale con¬ 
fers on him no right to require the later mortgagees or those purchasing 
under them as auetion-purchasers to return bach the money he paid either 
personally or out of the property.™ The plea of purchase without notice, 
though it may be a good defence against an equitable claim, is no defence, 
against a legal claim W A person purchasing property with notice of prior 
contract in favour of another is bound to hold the property for his benefit 
to the extent necessary to give effect to that contract.<J) Where the sub¬ 
sequent transferee has taken a conveyance, the prior transferee suin» for 
possession will get a decree declaring that the subsequent transferee holds 
the property for the benefit of the plaintiff to the extent necessary to give 
effect to h,s contract, and that he do execute to the plaintiff a proper 
conveyance, and a decree for possession.™ Where the prior transferee 

suing his vendor for specific performance of his contract knows of the 

subsequent interest he should also implead him in the same suit,® but 
where, of course he is ignorant of the subsequently created right a separate 
suit would then be necessary.™ Where a property which has hypothecated 
to Government under Act XII of 1884 by defendant I, was, in execution of 
a certificate under the Public Demands Recovery Act,( 1 2 3 4 * 6 7 > sold and pur¬ 
chased by defendant III, and subsequently the plaintiff brought a suit to 
enforce a mortgage of the said property on a bond executed by defendant I 
it was held that the plaintiff w-as entitled to obtain a decree, and that 
defendant III did not acquire by the purchase anything but the judgment- 
debtor s right title, and mterest in the property at the date of the service 
of notice under section 10 of the Public Demands Recovery Act-< 8 > in 
other words the mterest acquired by defendant III was merely the equity 
of redemption of the mortgagor.^) 


8o7. A case for priority can only arise when two or more inconsistent 

■wn nrinritw it f 1 ^., s are c ^ ea ^ ef l oWer the same property which cannot 
rights are otheJ- b ° th ° r “J 1 be concurrently enjoyed. Thus, if the same 
wise unequal. property be sold to A and then to B, the latter takes 

nothing, for his vendor had nothing to give, and if he 
agreed to sell it to A and then sold it to B, even then there is no conflict, 
for an agreement to sell is not a transfer and in such a case the rule 
enacted in the section has no application. < 10 > A mortgage of future property 
being in the nature of an agreement is clearly outside the scope of the 
rule. (§ 103). So again, if a conveyance fails of its effect for want of proper 
execution or necessary registration, there is then no conflict, and the rule 


(1) Baijnath v. Bhimappa, 3 Bom., 

L.R., 92. 

(2) Per Lord Thurlow in Williams v. 
Lambo, 3 Ch. Cas., 263 ; cited in Amirbibi 
v. Abdul, 3 Bom. L.R., 658 (666). 

(3) Qaffur v. Bhikaji, 26 B. 159 ; S. 91 
Indian Trusts Act (II of 1882). 

(4) Ooffur v. Bhikaji, 26 B. 159. 

(6) S. 27 Specific Relief Act (I of 1877). 

(6) Ooffur v. Whikaji, 26 B. 159 (162). 

(7) Beng. Act VII of 1880, and Act 


I of 1895. 

(8) Luchmi Narain v. Baghu, 6 C.W.N., 
484. 

(9) Lachmi Narain v. Baghu, 6 C.W.N., 
484 (486) ; following Mahomed v. Gujraji, 
20 C. 826; Boijnath v. Bamgut Singh, 
23 C. 775 ; Khute Chand v. Kallian, 1 A. 
240, F.B.: dissenting from Emam v. Baj 
Coomar , 23 W.R., 187 ; Nansidas v. Jogle• 
kar, 4 B. 57. 

(10) See S. 40, ante. 
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does not apply. But, if on the other hand, two successive usufructuary 
mortgages of the same property are created in favour of two different 
persons, it is clear that the two rights cannot be simultaneously exercised, and 
the transfer subsequently created would, therefore, give way in so far as it 
clashes with the essential incident of the prior mortgage/ 1 ) Successive 
mortgages of the same property rank in their order of creation, but the 
priority so acquired may be forfeited for reasons enumerated in sections <8 
and 79. The principle of this case appears to have been lost sight of in an 
Allahabad case in which the lessor having agreed to lease certain immove¬ 
able property to one, Wazir Ali for fifteen years, subsequently let the same 
property to another person for two years, whereupon the first lessee sued 
both the lessor and the subsequent lessee for the specific performance of 
his contract and for the cancellation of the subsequent lease as made in 
defeasance of his rights. It appeared that the second lessee had no notice 
of the prior agreement, and it was probably therefore held that the first 

lessor could take but subject to the rights of he^ second 
reasons <dven in the judgment are unintelligible, for the court said 
“When a party enters into a contract without power to perform that 
contract, and subsequently acquires power to perform his contract, he^.s 

ow™ d actk>n d rendered hhTsel? temporarily unable to perform the contract 

the contract ”< 2 > Now this was hardly the po nt at issue in the case, 
tne contract. , , interest of the subsequent transferee. In 

as -’~ 

which has been discussed ^ the preced g P^o QQt enforce his rights 

agaTnstlhe hoS* oTa subsequently created interest he cannot break 
through his covenant. 

838 When does a Transfer take Effect . --For the determination of 
' the question as to the priority of rights created by transfer 

Starting point ^ } n the first place essential to inquire as to the exact 
ior priority. time from which a transfer begins to operate,—a question 

which in its turn depends upon the mode and nature of the transfer, and 
the amount of the consideration for which it is made. Dividing all transfers 
into those made by eontract and those effected by operation of lew the 
former species of transfer may be made only in a certain manner. Thus,- 
a sale® or a mortgage,TO or an exchanged of immoveable property of a 
value of less than Es. 100 may be made either by a registered instrument 
or by delivery of the property. A lease of immoveable property for more 
than one vear can only be made by a registered instrument,® and a gift 
of whatever value must needs be registered.<0 The assignment of an 
actionable claim requires writing. In cases where a transfer may be validly 
made by delivery of possession, it will only take effect from the instant 
possession is transferred, but in other cases where registration is resorted 
to the transfer is deemed to take effect not from the date of the registra- 


(1) Sirbah Rai v. Ragunalh, 7 A. 668 
(672); Karamat v. Samniddin, 1 A. 409 

^ 4 (2) Sarju Prasad v. Wazir Ali, 23 A. 
119 (121). 


(3) S. 64. 

(4) S. 69. 
(6) S. 118. 

(6) 8. 107. 

(7) S. 123 
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tion, but from the date of the execution of the conveyance.* 1 * Now, since 
a document may be presented for registration at any time within four 
months,* 2 * and in special cases within eight months,* 3 * it is conceivable 
that by merely antedating a deed one transfer may obtain priority over 
another and thereby defeat its purpose. Easily as it lends itself to fraud, 
the present state of the law in this respect can be regarded as scarcely 
satisfactory. In England, although the law as to registration is not 
general and compulsory, it is enacted by the Yorkshire Registries Act* 4 * 
that all assurances entitled to be registered thereunder shall have priority 
according to the date of the registration, which, save in case of fraud, or 
actual notice implying fraud,* 5 * is not forfeited by any notice, actual or 
constructive. But the courts of equity have in some measure relieved the 
rigour of the enactments by holding that a purchaser or mortgagee of land 
in' a register county with a clear previous actual notice of a prior unregis¬ 
tered assurance should not be permitted to obtain priority over the person 
claiming under the previous assurance, and that the legal estate which he 
acquired by priority of registration must be held as a transfer for the prior 
claimant who had the equitable estate.* 6 * But, as Lord Hatherley, L. C., 
said: “ It must be actual notice, which renders it fraudulent to attempt 
to obtain priority, or to advance money when knowing that another person 
has already advanced money upon the same security, and afterwards un¬ 
righteously to attempt to deprive him of^the benefit of that security by 
taking advantage of the Registration Act.”* 7 * 


839. Priority counts from Execution.—Other things being equal, a 
deed takes effect from the moment of its execution, though it be compul¬ 
sorily registrable, and its registration is delayed. Execution of a deed 
must be in accordance with law, so that if it requires attestation, it must 
be dulv attested, otherwise, the affixation of the executant’s signature 
suffices" to complete it. Where a deed consisfs of several pages, its 
execution is not complete until the excutant has signed either all the pages 
or one page intending to sign the whole. If the executant signs only the 
first page of a deed but discovering that it is not in accordance with what 
was agreed to, does not sign the other pages, the document is a nullity, 
and it does not require to be set aside or cancelled.* 8 * In the case of 
illiterate executants the usual practice is for the executant to touch the 
pen of the scribe who then makes a mark for him in token of his execution. 


(1) S. 47, Indian Registration Act XVI 
of 1008 ; Santaya v. Narayan, 8 B. 182 ; 
Maganlal v. Kharma [1897], B. P. J., 
407 ; Bhagat Singh v. Ram Narain [1883] 
P.R., No. 93. The same rule was enacted 
by the previous Registration laws. S. 67, 
Act XVI of 1864 ; S. 47, Act XX of 1866, 
and Act VII of 1871. S. 47 Act III of 
1877. But a different rule was enacted 
by the two earlier Registration Statutes— 
Act I of 1843, Act XIX of 1843. Bom. 
Reg. IX of 1827 (repealing Reg. I of 1800); 
Han v. Ramji (1878), B.P.J., 122. As 
to the effect of the Bom. Reg., see Parsho- 
tam v. Jagjivan , 1 B.H.C.R., 60. As to 
Acts I and XIX of 1843, see Gandharee 
v. Sonatun, 10 W.R., 216. 

(2) lb., S. 23. 

(3) lb., S. 24. 

(4) 1884, 47 & 48 Viet., C., 64, Ss. 4 & 14, 


as amended by 48 & 59 Viet., C. 26, S. 4. 

(5) Hine v. Dodd , 2 A. & K., 275 ; 

Wyatt v. Bartvell, 19 Ves., 435 ; Rolland 
v. Hare, L.R., 6 Ch., 678 (681). Regis¬ 
tration was compulsory in respect of lands 
situate in Middlesex or Yorkshire including 
the town and country of Kingston-upon- 
Hull. 7 Anne. C. 20 for Middlesex, 2 & 3 
Anne. C. 4, 6 Anne. C 20 for the West 
Riding of Yorkshire; 6 Anne. C. 62, 

for the East Riding and Kingston-upon- 
Hull, 8 Geo., II C. 6, for the North Riding 
—all repealed and re-enacted by 47 & 
48 Viet., C. 54. The deeds must be first 
onlj’ stamped 54 & 55 Viet., C. 39. S. 17. 

(6) Le Neve v. Le Neve, Amb., 436 
(681). 

(7) Rolland v. Hare, L.R., 6 Ch., 678. 

(8) Bhanlcu Behan v. Krieto Gobind, 
30 C. 433 (437). 
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In such cases execution would be complete and equally effective as soon 
as the executant touches the scribe's pen m token of his consenting to the 
contract and the scribe makes his mark.<» When the execution of a deed is 
proved it will be presumed to be the deed duly executed and what it 
purports to be. It is not necessary to show that the transferee has taken 
the P interest which the deed purports to convey, nor is it necessary to show 
hat it is supported by consideration.® On a question arising as to the 
effect of two deeds relating to the same subject-matter, both executed on 
the same day it must be proved which was in fact executed first; but i 
there 'is nnythin" in the dids themselves to show an inten ion either that 

originally defective as founded on an unreg steied document, ma> 
perfected i>y twelve years’ adverse possession. 

from the date of the sale cert^cat { * nowg thafc from that date he 

the date of the confirmation of the , posses sion.< 6 > An attachment 

acquires all rights including the i g preve nts, alienation. No question 
does not confer any title, but n y P q£ afc t ac hment.< 7 > Hence 

of priority could therefore arise^as f ^ official ass i gI1 ee in respect of 

a judgment-creditor has no P 1 }^ ) passing of the vesting order. An 

property attached by him P^vious he P« - 6 liens nnd mor tgages(8> 

auction-purchaser buys subject to all 

as well as equities affecting the judgment-debtor.* 

_ Tf wn« held in a case that the Govern- 

841. Crown has no Pn° ......live the court fee due from a pauper 

ment had a priority in a sale he d ‘ c , n w hi c h gives it precedence 
plaintiff by virtue of the preroga i f r J oa O o) This view was evidently 
to all other creditors inol “ d “| . ^j^fthe old Code of Civil Procedure 
founded on the language of s on thp sub j e ct-matter of the suit and 

which, therefore was no authority for the displacement of existing incum- 


(1) Krishnachar v. Vadichi, 6 M.L.J., 

2 °^2) Chennari v. Ramchandra, 15 M. 

64 (3 foartside v. Silkstone and Co., 21 Ch. 

D '(4) 6 Art. 144 Indian Limitation Act 

(XV of 1887) ; Nallamutthu v. ^etha, 

M 37- lJ mesh Chunder v. Zahi r, 18 L. 

rKfe 1 iXv^' 

3947 P.C.; Sambhubai v. ShtvU, ^ ias ' **** 
98 • Tarubai v. Venkatrao, 27 B. 43 (08). 

(*r \ S 316 

(6) Mohirrui Chunder v. Nobin Chunder, 

23 C. 48 (51). p 

(7) Peacock v. Madan Qopal, 29 C. 


428, F.B. ; following Motilul v. Karra- 
building 25 C. 179 P.C. ; Soobul Chunder 
v. Russick Lai, 15 C., 202 ; overruling 
Anand Chundra v. Panchilal, 5 B.L.R,. 
(391, F.B., Shib ICrislo v. Kishan Chand, 
10 C. 150 (so far as the contrary view 
was there expressed). 

(8) Oojagur v. Ram Khelawan, 10 W.K. 
384 ; Enayet Hossein v. Girdhari, 12 M.I.A., 
306 ; Bapuji v. Satyabamabai, B. 490 ; 
Sobhagchand v. Bhaichand, 6 B. 193 ; 
Kishen Lai v. Ganga, 13 A. 28. 

(9) Ram Lochun v. Ramnarain, 1 C. 
L.R., 296. 

(10) Collector v. Mohamed Daim Khan, 
2 A. 196; Ganpat v. Collector, 1 B. 7. 
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brances which could not he described as included in the subject-matter of 
the suit. The view was, therefore, obviously erroneous, and has been since 
overruled.* 1 * But the point though overruled suggests another question. 
Has the Crown in this country any prerogative of precedence as regards 
recovery of debts, and if so, is it a right apart from the statute. It does 
not appear that even in England the Crown possesses anything more than 
a priority over other creditors of equal degree.* 2 * It possesses no priority 
over mortgagees, and the priority it possesses, therefore, does not affect 
the principle enunciated in this section. 


842. An exception to the rule “ qui prior est tempore ” is to be found 
(1) Salvage in ^ ie salvage charges created on account of advances 

charge. made to save the encumbered property from loss or 

destruction. Such advances are payable in priority to all other charges of 
earlier date, and amongst themselves have precedence in the inverse order 
of their respective dates.* 3 * On the same principle, where the Court 
authorises the Receiver to borrow money on a mortgage directing that it 
should constitute a first charge on the property, it will take priority over 
any other mortgage though of an earlier date.* 4 * "But in order to confer such 
priority the loan must have been raised for the purpose of preserving the 
property.* 5 * And if in such a case the Court even improperly confers priority, 
of which the mortgagees affected thereby have notice, the order may hold 
good against them unless it is set 1 aside. 


843. The rule also yields to the equitable principle of estoppel. Thus, 

in a case where the first mortgagee was a witness to the 

0 a (2 hT 7 R nc 1 tnnnfti eCt ’ second mortgage, though there was no actual proof of 
y pp ’ his knowing the contents thereof, yet, since the presump¬ 
tion is that he might have known the same, he was postponed to the second 
incumbrancer.* 6 * So also, where the registered purchaser was present when 
possession was made over to the unregistered purchaser, the former was 
on that account postponed to the latter.* 7 * A party paying off a prior mort¬ 
gage is not estopped but has a right to use that mortgage as a shield against 
a subsequent mortgage if his intention was to keep the prior mortgage alive.* 8 * 
No subsequent mortgagee is bound in law to give notice of his incumbrance 
to the prior incumbrancers, and even if he give one, it does not give him 
a better equity,* 9 * and the prior incumbrancer is not bound to give notice 
to the subsequent incumbrancers. In any case nothing short of estoppel 
would postpone him to the subsequent transferee. The rule is the same in 
England,* 10 * and no rule of Hindu law requires such a notice.* 11 * Mere 
absence of activity on the part of an equitable incumbrancer cannot postpone 
his incumbrance.* 12 * 


(1) Dost Mohamad v. Mani Ham. 20 
A. 537 F.B. 

(2) Liquidators of Maritime Bank v. 
Receiver General [18921 A.C. 437 (441) 
In re Benticke 1 Ch. 673. 

(3) Fisher, Mortgage. § 958. 

(4) Girdharilal v. Dhirendra, 34 C. 427 

(441). 

(6) lb. p. 442. 

(6) Mocatta v. Murgalroyel, 1 P.W. 934 ; 
Eyre v. Dolphin, 2 Ball & B., 290. 

(7) Somnathdas v. Sindhu, 5 C.P.L.R., 


97. 

(8) Ball & B., 290 : Power v. Standish, 
8 Ir. Eq. R., 526 ; Gokaldas v. Puranmal, 
10 C. 1035. P.C. ; Sirbadh v. Haghunath, 
7 A. 568 ; Seetaram v. Lachman, P.L.R., 
70 S. 101 post. 

(9) Hooper v. Harrison, 2 K. and J., 
86 , 104. 

(10) Wilmot v. Pike, 5 Hare, 14. 

(11) Govindrao v. Hoaji, 12 B. 33. 

(12) Hewith v. Loosemore, 9 Hare, 458 ; 
Dnrga Prasad v. Sumbhoi . 8 A. 86. 
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844 An instrument operates from the date of its execution,* 1 * and it 

is immaterial that it is compulsorily registrable, for in that 
(3) By reglstra- case too> w iH operate from the same date.* 2 * Where 
tion. two or m ore deeds are executed on the same day and the 

order of their execution cannot be ascertained, all the deeds will take effect 
at once, and pan passu.W Such a case is analogous to that of a devise to 
A, and then a devise of the same estate to B m a subsequent part of the 
will which will give the estate to A and B either jointly or as tenants 
common.* 4 * Where two deeds bearing different dates are registered on 
different days, priority as between them is ascertained with reference to the 

dates of the deeds and not with reference to the date on w lu ^ ^ "5Ir¬ 
respectively registered; and this priority is not influenced by the fact that 
the party having the later deed is in possession of the property. 5) A d 
where after execution, but before registration, the deed is lost and another 
, -a , i ’ i. j • ’ ji-o olace the vendor having between the two dates 

res^ld°the ^oTe tv bv revered deed to anothe,- with notice of the prior 
sXit tsTelen held that "the first purchaser ^s^Ued^ to ^ decree on 
his sale-deed.< 6) But since the passing of the ^S'^at'on Act 11at. a 

registered ta.trum.nti take. ActsT The’ Act‘of 

such priority was gnen bv the pre b lnw which has been 

187 7 introduced a new and mporl High Court has in 

noticed by the cou Registration Act to override even the 

one caseW held section 50 ofJhe^R ^ mbay(12) and Allahabad* 1 ** High 

equitable doctrine of • . And so it has been laid dow-n in 

?n U l tS L h r?i n ?\hT o? a registered conveyance, who took it with 
Allahabad that the ho d f ^ | should not he given priority 

notice of a prior unregistered cp ^ deed>(14) It is there held that the 

against the holder of hp^made an engine to w'orh injustice and that 

Registration Act^was no intende( t to° afford w^as a protection against 

the protection which the ‘ coul j never have been the intention of 

secret incumbrances, an < knowledge of a conveyance in the 

the. Legislature to put:a man who had tac or . njilred by the 

SgSSJ A. ** "» '•" i ™- ” >*' 


(1) S. 47, Indian Registration Act (XVI 

of 1908) ; Ramchandra v. *> • 

495 Santaya v. Narayan, 8 B. 182 iMagaid e 
v Khamar (1897), B. P-J-, 407 ; Narayan v. 
r^n/mn 29 B 42 ; Motichand v. Sogavi 
|Tb 46 Vmaoo, Singh v. Ram Narnn, 
p R., No. 93, see § 600, ante. 

(2) S. 47 of the Indian Registration Act 
(III of 1877) ; Santayamangar baya v. 

"“THAOS' l DeGJ. * S 

116 ; Ram Raton v. Btshun chan £' 
C.W.N., 732 (738) a. c. Sub nom Ram 
Ratan v. Mahant Sahu, 6 C.L.J. 74. 

(41 Hovgood v. Earnest, 3 DeG.J.&&., 

116 • 46 E.R. 581(682). 

(5) Narayan v. Laxuman . 29 B. 42. 

(6) Nallappa Reddi v. Ramahngachi 

Re fjj’Act ni O 6 f 0 1877 ; now ; Act XVI of 
1908. 


(8) Act XVI of 1864. Act VIII of 1871. 
but priority was given to registered deeds 
|,y Rom. Reg. IX of 1827, Ss. 5, (>. 

(9) S. 50, Indian Registration Act (III 
of 1877 : now ; S. 50 Act, XVI of 1908. 

(10) Kuar Gir Prasad v. Bansi , 2 A. 
431 ; Lachman v. Dipchand. 2 A. 851 ,- 
affirmed in The Himalayan Rank • v. The 
Simla Bank, 8 A. 23 ; Kunitkar v. Joshi. 
5 B. 442 ; Icharam v. Govindram, 5 B. 
653 : Shivram v. Saya, 13 B. 229 ; Trikam 
v. Hirjieth. 18 B. 332; Jethabai v. 
Girdhar, 20 B. 158 ; Nallappa v. 1 brant. 
5 M. 73 ; Shib Chandra v. Jahoux , 7 C. 
570. 

(11) Nallappa v. Ibratn, 5 M. 73. 

(12) Shitrram v. Genu, 6 B. 515; Dun- 
dayn v. Chenbasapa (1883), B.J.P. 83. 

(13) Annu Mai v. The Collector, 28 A. 
315. 

(14) lb. 
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language of Lord Hardwick* 1 ) where priority is always subordinated to 
notice. So Wood, V. C., declared the law to be that “ the conscience of 
a purchaser is affected through the conscience of the person from whom he 
buys, if that person is precluded by his previous acts from honestly entering 
into the contract to sell; and therefore, any one who purchases with the 
knowledge that his vendor is precluded from selling is subject to the same 
prohibition as the vendor hitnself. ”* 2 ) 

845. It is, however, settled that the document registered under the pre¬ 
sent Registration Act is entitled to priority over a decree obtained subsequent¬ 
ly to the registration of such deed upon a prior unregistered bond.* 3 ) The 
principle of that decision is that the decree and the sale only give effect to 
the rights under the bond, and cannot confer any higher right.* 4 ) Of 
course, in no case can instruments executed before the passing of Act XX 
of 1864 be excluded on the ground of their non-registration.* 5 ) The Indian 
Registration Act, 1877,* 6 ) has effected an important change in the law 
affecting priority. Prior to this Act the earlier Registration Acts,* 7 ) provided 
for priority as between only certain optionally registrable documents. No 
provision was then made for priority in favour of compulsorily registrable 
instruments. By the olde? Acts it was provided that instruments affecting 
immoveable property of less than (Rs. 100 in value* 8 ) and instruments 
acknowledging the receipt or payment of consideration on account of such 
right* 9 ) and leases for a term not exceeding one year,* 10 ) or in other words, 
all instruments described in section 18 (a), (5), (c) of the present and last 
Acts if registered, would take priority over similar unregistered instruments. 
The Act of 1877 provided that in addition to the priority obtaining in the 
above case (excepting leases then excluded), instruments of the kinds men¬ 
tioned in clauses (a), (b), (c) and ( d ) of section 17, would also be affected 
by the priority as above stated. The reason for the above change is thus 
stated by the Select Committee in their statement of Objects and Reasons 
appended to the draft Bill: “ That section* 11 ) now provides that registered 
documents relating to the land, of which registration is optional, shall take 
effect against unregistered documents. But it makes no such provision as 
to documents, of which the registration is compulsory, and which have 
accordingly been registered. The result is that, although a registered deed 
creating a right of the value of Rs. 99 to land cannot be defeated by an 
unregistered deed, a registered deed creating a similar right worth Rs. 101 
may be defeated by an antedated unregistered deed, creating a right worth 
anything under Rs. 100. The mischief feared, is, an extensive fabrication 
of falsely dated deeds, purporting to create rights of small value in order 
to defeat deeds creating rights of large value. The remedy which the Bill 
proposes is to make documents registered under section 17 take effect against 

(1) La Neve v. La Neve, 3 Atk., 646. (6) Act III of 1877 ; now Act XVI of 

(2) Benham v. Keane, 1 John & Hera. 1908. 

702. To the same effect Graven v. Tofield, (7) The earlier Acts and the sections 

14 Ch. D., 563. corresponding S. 59 of the present Act 

(3) The Himalayan Bank v. The Simla are XVI of 1864 (s. 68), Act XX of 1866 

Bank, 8 A. 23 ; Dullabhdas v. Lakshman- (s. 50), Act VIII of 1871 (s. 59). 

das, 10 B. 88. (8) Ss. 17. 18 (1) of the Registration 

(4) Per Ranade, J., in Jetha Bai v. Acts of 1864, 1866 and 1871. 

Girdhar, 20 B. 158 (165) ; Keshav v. Vina - (9) S. 18 (2) Registration Acts, 1864, 

yak, 18 B. 355. 1866 and 1871. 

(6) Tirumala v. Lakshmi, 2 M. 147 ; (10) S. 18 (3) Registration Acts, 1864, 

Khondu v. Tarachand 1 B. 574; Desai 1866 and 1871. 

Lallvbhai v. Mundas, 20 B. 390; Har - (11) S. 50 of Act VIII of 1871. 

govind v. Kishan, 3 A.L.J.R., 320. 
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unregistered documents.”® The Act of 1877 was. however not retrospec¬ 
tive “and therefore only applied to documents reg'stered thereunder. As 
between documents executed and registered before the Act of 18 <7 came 
into operation their relative positions to one another remained upon the 
footing* provided*for them bv the Registration law in force when they were 
executed and registered.® And though by the explanation 

Acts/ • It nas uttn Ilf f i : t . v over instruments executed under 

*rss£ sa. «•„ < 53 , <sa^4&sr»i5 

bS."Ssr<,r...*»•»» 

Registration Act is limited to c ;'* es re „ is tered purchaser of land 

only rely on an unregistered STi vendor from 

from an unregistered vendor has a n(je posfceri or in date to that 

the original owner claiming * ■ 1 section 50 of the Registration 

executed by the unregistered ven tment 0 f property held, under 
Act merely provides for the* jm t ^ com petition between two mcum- 

registered title-deeds it foil ^ - ^ be t *! eated as a puisne mortgage 

brances, the earlier if unie 0 istei , istcr ed and all equities between 

in relation to the later mcum r! (?) * Qf c0l ^ se the section would not 

them would be adjusted ^ “, 0 incumbrances are antagonistic and 

be called into requisition unle.. settled then the two would rank in 

compete for priority. But one g * ^ thnt the prior mortgagee coiUd 

redeemlthe ^ , f , 

847. Section itVafbeln tid^at 

(4) By notice. ^ ^ ^tiw Registration Act, 1877 M not avail to 

secuo vp •stored deed priority in respect of his 

give the holder of a subseque istere(1 (1 eed not being compulsorily 

deed over the holder of an e registered deed had, at the time 

registrable, if in fact, the unrefistered deed.® So where a 

of its execution, notice of the earner b__ 


(1) Gazette of India, July 1st, 1876, 

PS (2 ) 5 Sri Ram v. B ^ ral \ * A A ‘ jgg 7 . 
(229) ; Bholanath v Baldeo 2 A ; 

Shivram v. Say a, 13 B. ZZ*, ** 

Joahi, 5 B. 442 ; Icharam 
6 B. 653 ; Lakshmondas y. Da %°fj J ' 

Ifift 192 FB; Rupchand v. D aula tram, 

6 B 405 ; Nerbudda v. Gokuldas, 1 Nag., 

L ‘(3) Janki v. Sri Mantangxm,! A 577. 
(4) Hargovind v. Kxshan, 28 A. 60/. 

5 Krishna v. Subramanui, 1 
43 1 Nathamuthu v. Bet ha, 9 
253 

(6) Krishna v. Suhramania, 1 M.L.J.R., 

iO 

(7) Ram Lai v. Baccha Singh, 10 A.L.J. 
114 ; Iahri Pershad v. Gopi Nath, 10 A.L.J. 

222.’ 


(8) Shivram v. Qantsh, 6 B. 515 ; 
Dundaya v. Chenbasapa, 9 B. 427 ; Hathi- 
Singh v. Chenbasapa, 6 B. 515 ; Qanesh 
v. Bhau (1890). B.P.J., 101 ; Nanaji v. 
Bapu, (1893), B.P.J., 107; Vinayak v. 
Vasude (1894), B.P.J., 133; Karbasappa 
v. Dharmappa, 2 Bom. L.R., 223 ; Fuzlu- 
deen v. Fakir Mohemed, 5 C. 336 (where 
the subsequent transferee had actual 
notice of the prior sale) ; Nemai Churan 
v. Kokil, 6 C. 534; Narain Chunder v. 
Dataram, 8 C. 597 F.B. ; Bhalu v. Jakhu ; 
11 C. 667; Obcol Hossain v. Raghu Nath, 
13 C. 70; Hurnandan v. Joivad Ali, 27 
C. 468; Krishnamma v. Suranna, 16 M. 
148, F.B., Nallapa v. Ramalingachi, 20 
M. 250; Chinnappa v. Manickavasagam, 
25 M. Thimmojamma v. Abdulla, 174 
L.J.R., 319; Kadu v. Ramapat (1885), 
A. W.N., 57; Ram Autar v. Dhanauri , 
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bona fide contract , whether oral or written, is made for the sale of property, 
and a third party, afterwards buys the property with notice of the prior 
contract, the title of party claiming under the prior contract prevails 
against the subsequent purchaser, although the latter’s purchase 
may have been registered, and although he has obtained possession 
under his purchase.W And if there is notice, delivery of possession is 
immaterial* 2 ) for if there was delivery of possession, priority would be 
acquired irrespective of notice.* 3 ) But according to the Punjab Court 
notice of, or possession under an unregistered deed compulsorily registrable 
does not give it any priority against a later registered deed relating to the 
same property. Thus, in a case the question for decision was whether 
the defendant, who set up an unregistered mortgage of the land in suit 
from the original owner, which required registration, and which was accom¬ 
panied by possession had good and valid claim to the land in respect of 
his mortgage against the plaintiff who claimed to be a transferee by a 
registered deed from the heir of the said owner. It was held that, as the 
defendant did not claim to be the owner of the land, his possession of the 
mortgaged land could raise no presumption in his favour, and that there¬ 
fore, the defendant could not claim priority over the plaintiff, it being 
immaterial that the latter had notice of the unregistered mortgage.* 4 ) But 
where the purchaser was placed in possession and the sale-deed was not 
completed and registered as he had failed to pay up the full price, it was 
held in Madras that the purchaser could not be ousted in favour of a sub¬ 
sequent registered purchaser.* 5 ) But in this case the question of notice was 
not gone into. But in a subsequent case it was held that if a deed of sale of 
immoveable property for more than Rs. 100 is lost within the time allowed 
for its registration, the purchaser may sue his vendor for the execution and 
registration of a fresh deed, and if the latter has after execution of the first 
deed resold the property by a registered deed and delivered possession to 
another who had notice of the prior sale, the first purchaser has priority over 
the subsequent purchaser whom he may displace in the same suit.* 6 ) In 
the absence of clear proof of notice, the holder of a registered instrument 
should not be deprived of the advantage which registration would otherwise 
give him.* 7 ) In order to be effective the notice required must be given 


8 A. 540 ; Diwnn Singh v. Jadho Singh, 
19 A. 145, s.c., 20 A. 252; Madho Rao v. 
Jaggtuith , 8 C.P.L.R., 109 ; Lehna v. 

Ganpat (1890), P.R. No. 115; over-ruling 
Nijamuddin v. Akbar, (1889), P. R., No. 
143 ; Tun Zan v. Moung Nyun, 4 L.B.R., 
26 ; In Khiali Kam v. Hummiata, 30 A. 
238 (240) ; The rule was extended even 
to a case in which the purchaser obtained 
notice after the excution of his sale deed 
though before its registration, but the 
sole reason given for this view is that 
h e could have even then reconsidered his 
position and so he might at any time. 

(1) Chunder Kant v. Krishna, 10 C. 
710. 

(2) Thimmajamma v. Abdulla, 17 M. 

L. .J.R., 319 following Chinnapa v. Manika• 
vasagam, 25 M. 71. 

(3) S. 48 Indian Registration Act (III 
of 1877), Thimmjamma v. Abdulla, 17 

M. L.J.R., 319. 


(4) Mushka v. Jafir Khan, (1884), P.R., 
No. 126. (The ruling may be explained 
by the fact that possession being indep¬ 
endent of the mortgage could not give 
notice of the latter). Mathra v. Gurditta 
(1885), P. R., No. 14; following Naynakka 
v. Vabana, 5 M.H.C.R., 121 ; approved 
in Harnam Das v. Hira (1885), P. R., 
No. 90; over-ruling A kbar v. Prem Singh, 
(1885), P.R., No. 2; Ghanshamdas v. 
Hemraj, (1890), P.R., No. 92. 

(5) Moiden v. Avar am, 11 M. 263. 

(6) Nallapa v. Kaamalingachi, 20 M. 
250. 

(7) Barnhart v. Greenshields, 9 Moo. 

P.C., 18; Gunamoni Nath v. Bussunt 

Kumari, 16 C. 414; Krishnamma v. 
Suranna, 16 M. 148 ; Appasami v. Virappa, 
29 M. 362:; Ditoan Singh v. Judho Singh, 
L. R., 20 A. 262 ; followed in Bhikhi Rai 
v. Udit Narain Singh, 25 A. 366 ; Bond- 
rusa v. Sheoram, 16 C.P., L.R., 95. 
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before the subsequent transfer is completed. Ordinarily, such notice would 
have to be given before the execution of the conveyance, for it is as from 
that date that a transfer takes effect. But in an Allahabad case it was held 
that a notice given even before the registration of a document would be 
sufficient to postpone it, for it is said that even then the purchaser might 
resile from the contract.( l > [As to registration being itself a notice (see 
s. 110) under section 3, and on notice affecting priority see section (8 post J. 

848. If a person about to take a mortgage which must be made by re- 
fM gistered deed, finds some person other than the intending 

si0 * n 7 y ^ mortgagor in possession, the fact of such possession is 
sufficient to put the would-be mortgagee on inquiry as to the title of such 
person, and if such person’s title is that of a prior mortgagee under a docu¬ 
ment not compulsorily registrable, the second mortgagee cannot, by getting 
his mortgage registered, obtain priority over the first mortgagee. Possession 
in certain cases? is notice of the title of the person in possession (§153) and 
a party intending to deal with the property is bound to inquire into the 
nature of the possession. If he assumes that the occupant is a tenant and 

it appears that he had since purchased the land the subsequent ransferee 

would be affected with notice of the purchase. » By section 48 of the Indian 
Registration Aet,< 3 > it is enacted that ‘ ail non-testamentary documents 
duly registered under this Act, and relating to any property whether move- 
able or immoveable, shall take effect against any oral agreement or 
declaration relating to such property unless where the agreement or 
declaration has been accompanied or followed by delivery of possession. 

This section is re-enacted from the corresponding section of 

jsjsu’stss ?n, x 

to X .xmptioo 1»»1< l>y lh« AU ol » m l.joor ol .n o .1 

Zh “pos^to that there was fame prior claimant to the property 

1 Wl Therefore where there is an actual notice of a prior oral agree- 

ment although unaccompanied by possession the object of the Legislature 

“ fidly attained.<« The words " followed by delivery of possession are 

restrictive and exclude all oral transfers not so accompanied.^ At the 

same time this clause has the effect of treating delivery of possession as 

equivalent to registration.^ But obviously the section has no app .cation 
equivalent , K wh ; c h registration is compulsory, for such documents have 

to J h '° 0 h pc r rt ywhich they purport to deal with.W But where 

ZfriZnt foisale was concluded for Rs. 300 out of which the 

^— - _ _ ^ _ _ . — _ _ a mm mm a 
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(2) Kondiba v. Nana, 27 13. 

Sharfudin v. Govind, 27 B. 452. 

(3) Act III of 1877,; Now re-enacted 

aa Act XVI of 1908. 

rn Act VIII of 1871 ; Act III of 1877. 

(5) Woman v. Dhondiba, 4 B. 126 B.F.B 
Chundernath v. Bhoyrub 10 C 250; 
Nemai Charan v. Kokil, 6 C. 534 ; Kannan 
v Krishnan, 13 M. 324; Thimmajumma 
v. Abdulla, 174 L.T.R., 319 ; but see Kir 
Kirty Chunder v. Baj Chunder, 22 W.R., 


273 ; Nathu v. Phulchand, 6 A. 581. Under 
the old Act, Bhandu v. Damaji, 6 B.H.C.R., 
(A.C.J., 59) ; Jivandas v. Framji, 7 B. 
H.C.R., (O.C.), 45. 

(6) Fuzudeen v. Fakir Mahomed, 5 C. 
336 (347). 

(7) Kannan v. Krishnan, 13 M. 324 
(330). 

(8) S. 49. Indian Registration Act (III 
of 1877) ; now re-enacted as Act XVI 
of 1908. Ghanshamdas v. Hemraj, (1890), 
P.R., No. 92 ; ChoirguUa v. C'hatar Singh, 
(1878), P.R., No. 18. 
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purchaser had paid him Rs. 200, but failed to pay the remaining balance 
and the sale-deed which had been already drawn up was consequently not 
executed or registered hut the purchaser had been put into possession, it 
was held that he could not be ousted in favour of a subsequent registered 
purchaser <D Possession then must be in pursuance of an agreement or 
declaration which is in itself valid. The term “ declaration as distin¬ 
guished from an agreement is meant to signify a declaration of his wishes 
bv the owner with reference to his property, not amounting to a contract 
and which the maker is at liberty to recall, whereas an agreement if correct 
in form is binding on the parties/ 1 2 ) A purchase of property for a 
consideration below Rs. 100 accompanied by delivery of possession would 
be such an “ oral agreement ” although a written memorial of the sale 
nriv have been drawn up/ 3 ) So where possession has been given under 
the unregistered lease, it is sufficient to hold its own as against a registered 
lease subsequently granted/ 4 ) But an oral or even a written transfer 
without possession cannot withstand a title acquired by subsequent regis¬ 
tration/ 5 ) Possession in this connexion means possession according to the 
circumstances of the interest in the property sold and the agreement of 
the parties. Thus, if the vendor is in actual possession at the time of 
sale actual possession should accompany or follow the sale. If, however, 
the property is in actual possession of tenants, then the possession to be 
mven could only he constructive possession, as where the vendor in 
rmrsuance of an oral agreement to sell directed the tenants of the land 
to pay their rents to the purchaser to which they agreed, m which case 
the requirements of the section would be deemed to have been complied 
with < 6) Where the same property had been twice mortgaged, and the 
second mortgagee, sued on his mortgage, and in execution of his decree 
himself purchased the property and obtained possession before the first 
mortgagee, who having similarly enforced his security, obtained possession 
subsequently, but who, however, claimed priority on the basis of his 
prior mortgage, it was held that in a suit for priority qtm-purchaser he 
could not succeed, since the question of priority must be determined not 
by reference to the date of the mortgage but his recovery of possessions 

849 . A decree or order passed in respect of a property does not give 

way to registered deeds. A decree or order obtained upon 
(6) By decree ^ unregistered prior deed against the mortgagor alone, 
or order. subsequently to a registered transfer of the mortgaged 

property, does not obtain preference in competition with the latter/®) As 
Banerjee, J., observed: “ The ‘ decree or order ’ referred to in section 50 
of the Registration Act means the decree or order which can be evidence 
against the subsequent transferee under a registered deed; and in order 
that a decree or order may be evidence against a subsequent transferee, it 
must either be a decree or order to which the subsequent transferor was a 
party or decree or order obtained against his transferor before the transfer 
to him in which case also, the decree will be evidence against him. But 


(1) Maidin v. Avaran , 11 M. 263. 

(2) Selam v. Boidonath. 3 B. L.R., 312. 

(3) Krwhnaji v. Ranoji, (1874), B.P.J., 
44. 

(4) Narsing v. Bewah, 5 B.L.R., 86 ; 
Bahadur v. Mt. Grattan, (1871), P.R., No. 
47. 

(5) Koylash Chander v. Qopal Chunder, 


2 W.R.. 78 ; Kirty Chunder v. Raj Chunder , 
22 W.R., 273 ; Nathu Ram v. Phulchand , 
6 A. 581. 

(6) Palani v. Selambara, 9 M. 267. 

(7) Akatti v. Chirayil, 26 M. 486. 

(8) Ishan Chandra v. Gonesh, 28 C. 
139 (141). 
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where the decree or order is obtained upon an unregistered mortgage-deed 
against the mortgagor alone, subsequent to the registered transfer on which 
the opposing claim is based, then section 50 must, in my opinion, give 
priority to the claimant under the registered transfer; because in such a 
case the only basis upon which the mortgagee can rest his claim must be, 
not the decree which is not evidence against the subsequent transferee, 
but the prior unregistered mortgage and that by section 50 is entitled to 
no priority against the subsequent registered transfer. ”0) But if a decree 
is obtained before the execution of the subsequent registered transfer 
it is valid, albeit it may have been passed on an oral mortgage without 
possession, and may not be a good decree on its merits. A decree does 

not forfeit its place for non-registration, but it does not obtain priority 

over a subsequently executed and registered deed, if, at the time of its 
execution it had not been passed although it may relate to unregistered 
bonds previously executed.<» The decree or order which is not to be 

affected by a registered document must then be a decree or order made 

prior to the execution and registration of the registered document. (0 

Priority as between two or more decrees is determined according to their 
respective dates. Thus a decree, dated 11th June 1880 obtained upon a 
subsequent registered hypothecation bond. dated .^ ay \ 18 has no 
priority over a prior decree, dated 5th June. 1880, obtained upon an un¬ 
registered hypothecation bond, dated 18th October. 1870 <» So a purchaser 
at°the execution sale who has registered his certificate of sale and obtained 
possession without notice of any previous sale, is entitled to priority over 
n pmchaser at a prior execution-sale who lias not obtained possession, and 
whose certificate of sale is dated subsequently to the registration of the 

former (» A decree or order does not obtain additional sanctity for regis- 

tormer. * .« , f , of i alK ] in a court-auction does not by 

tration Thus a certificate of safcot ^ ty ^ „ purchaser of the 

registration entitle rC gistrable deed of sale.< 7 > The purchaser cannot, 

and under an p c conveyance, enlarge the scope of the estate 

by registration of his u^tV certificate conveyed to hnm.W But at the 
which the court h«. > *. decree or order ” within the meaning 

same time ns Registration Act,<»> and if so. it is difficult to 

see* why" if registered, it should not possess the same advantages as the 

documents favoured in the section. 

850 Where the same property is sold on the same day m execution 
of two decrees one of which enfo rced a charge created m 1864. and the 

A Iadov v. Subborayal6 M. 88 ; Jetteal - 
hai v. Qirdhar, 20 B. 158 (1G2). 

(4) Jagrup Rai v. Radhey Singh, 13 A. 
288. 

(5) Parshadi v. Kheshal (1882), A.W.N, 
15 ; Kami v. Krishna, 5 B.H.C.R., 147. 

(6) Lachminarayan v. Indrabhan, (1883). 
B.P.J., 254 ; Akatti v. Chirayil, 26 M. 
486. 

(7) Narasayya v. Jungam, 7 M. 148, 
but a different view was taken in Rama- 
raja v. Arunchala, 7 M. 248. 

(8) Sobhagchand v. Bhaichand, 6 B. 

193 (202), F.B. ; Maganlal v. Shakra, 
22 B. 945 (947). 

(9) Rama raja v. Arvnachala, 7 M. 
248. 
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18 B. 355; Jethabbai v. Qirdhar, L. 1 •. 

20 Bom, 168; Desat v. 

390. The Himalayan Bank v. The SimUi 
Bank, 8 A. 23; Jagrup Raj v. . Radhey 
Sinah 13 A, 288 dissenting from Rail 
fS v. Lkwn, 7 A 888 i CHundra 

v. Sheik Meher, 4 C.L.R., 490 - pL R 

(2) Shankar v. Ram Das (1900), PL 

131 ; distinguishing Lehna v. Qunp 

(1890), P.R., No. 115. 
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(1884), A. W. N.. 133; Shabi Ram v 
Saib Lai, (1885), A. W.N.,63 ; Raghu 
bans v. Qanga (1886), A. W. N., 133 
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other a charge created in 1867, the decree which enforced the prior charge 
was held to obtain priority.W but this view is admittedly inapplicable to 
sales made in execution of money-decrees .& A sale at first confirmed 
but subsequently set aside would take effect from its re-confirmation. It 
would therefore not affect a title acquired at a time when the first sale 
had been set aside.< 3 > In certain cases the court is empowered to confer 
priority on certain persons, and when it is so, priority would be determined 
bv the terms of the order. A receiver appointed by the court may, for 
instance, be authorized by it to borrow money either by creating a first 
charge on the property placed in his custody or by borrowing subject to 
the existing charges. In the former case all prior incumbrances will be 
necessarily postponed to the later charge which will have priority over 
them. But while the court has the power of conferring such priority, it 
can only exercise it whenever it finds it necessary for the preservation of 

the estate.< 4) 

851. A registered document which has been given, accepted and 

registered in fraud of a third party, and in collusion with 
Traudulent deed. grantor/ 5 ) confers no priority. Of course, registra¬ 
tion was never intended to give to a merely fictitious transaction any effect 
which it would not otherwise possess/ 6 ) Fraud is hydra-headed and is not 
susceptible of a simple definition, but fraudulent documents all appear to 
bear a family resemblance to one another, and they are either executed 
without consideration/ 7 ) or are made with the object of overreaching 
someone interested in the property. The subject will be found discussed 

in the sequel/ 8 ) 


852 Neither section 48 nor section 50 of the Registration Act 

operates to give a registered bond relating to moveable 
Does not a flect property, priority over a prior unregistered bond, relating 
moveables. to sam e property/ 9 ) But money paid as owelty on a 

partition decree between co-sharers is entitled to priority over a mortgage 

on a portion of the property.^) 

49 Where immoveable property is transferred for 

consideration, and such property or any part 

T r ansi erec’s thereof is at the date of the transfer insured 
Ilg ht under policy- againgt loss or damage, by fire, the trans¬ 
feree, in case of such loss or damage, may, in the absence of 


(1) Janki v. Badri, 2 A. 698; Motilal 

v. Karrabuldin, 25 C. 179 ’ P ' C ' 

(2) Ajoodhya v. Mooracha, Zo w.n., 

254; explained in Janki v. Badri, 2 - . 

698 (706). T _ T . on * 

(3) Banke Lai v. Jagat Narain, 22 A. 

1GS 

(4) Karr on Receivers (5th Ed)., 213, 
Greenwood v. Algeciras Railway Co. [1894] 
2 Ch. 205; Girdharilal v. Paresh Nath, 

4 C.L.R., 495. . 

(5) Waman v. Dhandiba , 4 B. 122 (151), 
F.B.; Agarchand v. Rakhma, 16 B. 678 ; 
Joshua v. Alliance Bank of Simla , 22 C. 
185 

(6) Narasanna v. Gavappa, 3 M.H.C.R., 


270; Sreenath v. Ramcomul, 10 M.I.A., 
220 ; Netro Gopal v. Dwarkanath, 1 W.R., 
314 ; Shristeedhur v. Kola Chand, 3 W.R., 
216 ; Ramchand v. Madhoo Soodun, 7 W.R., 
119 ; Bhikdaree v. Kanhaya Loll, 14 W.R., 
24 ; Dookhai v. Sheikh Nassir . 20 W.R., 
100 ; Munsoor Ali v. Woomed Alt, 22 W.R., 
12; Ramcoomul v. Chundee, 1 N.W.P.H. 
C R 287 

(7) Ram Chand v. Madhoo Soodun, 

7 W.R., 119; Sreenath v. Dwarknath, 

14 W.R., 318. 

(8) Ss. 53 & 78, post. 

(9) Janu v. Narayan (1874), C. P. Seel. 
Cas., Ill, 7. 

(10) Sahehzada v. HiUs, 35 C. 388. 
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a, contract to the contrary, require any money which the 
transferor actually receives under the policy, or so much 
thereof as may be necessary, to be applied in reinstating 
the property. 


853. Analogous Laic. 
S5Jf. English law dis¬ 
tinguished. 


SYNOPSIS. 

Paragraphs. 

855. Principle. 

850. Meaning of Words. 


857. Transferee's Eight 
under Policy. 


853. Analagous Law.—This section is in harmony with the dissentient 
judgment of James, L. J., in a case decided on the 8th April, 1881, but 
as the section was settled in the Bill of 1879, it has not been inspired, as 
might be supposed, by that decisiou. In that case the facts were as 
follows: A vendor contracted with a purchaser for the sale of a house 
which had been insured by the vendor against tire. The contract contained 
no reference to the insurance. After the date of the contract but before 
the time fixed for completion the house was damaged by fire, and the 
vendor received a sum of money from the Insurance Office. Confirming 
the decision of Jessel, M. R., Brett and Cotton, L. JJ., held that the 
purchaser, who had completed his contract, was not entitled as against 
the vendor to the benefit of the insurance. But James, L. J., who 
dissented from the judgment of the majority of the court, observed: 
“According to my view of the case the plaintiff s contention is founded 
not only on what I may call the natural equity which commends itself to 
the general sense of the lay world not instructed in legal principles, but 
also on artificial equity as it is understood and administered in our system 
of jurisprudence. I am of opinion that the relation between the parties 
was truly and strictly that of trustee and cestui que trust. Here while 
the legal estate was in the vendor, the beneficial or equitable interest was 
wholly in the purchaser. That being the relation between the parties, I 
hold it to be an universal rule of equity that any right which is vested 
in a trustee—any benefit which accrues to a trustee from whatever source 
or under whatever circumstances, by reason of his legal ownership of the 
property that right and that benefit he takes as trustee for the beneficial 
•owner.’’C 1 ) 


The rights and liabilities of mortgagees as regards insurance-money are 
•specially defined in the sequel.< 2 > 


854. This section then states a rule in contravention of the decided 

cases in England,< 3 > where the contract for fire-insurance 
English law dis- j s } ie u to be a contract for mere personal indemnity.< 4 > 
tinguished. Applying the same principle, it is further settled in 

vendor receives his purchase-money wdthout any 
of damage by fire pending completion, the insurance 
recover from the vendor out of the purchase-money 


England that where a 
abatement on account 
•company is entitled to 


(1) Rayner v. Preston, 18 Ch. D., 1 (12). 

(2) Ss. 72 & 76, post. 

(3) The North of England, <kc., Co. v. 

The Archangel, dec., Co., L.R.,10 Q- £•» 
*249 ; following Pawlcs v. Innes, 11 3I.&W., 


10 ; Poole V. Adams, 12 W.R. (Eng.), G83 ; 
Colingridge v. Royal Exchange Assurance 
Corporation, 3 Q.B.D., 173. 

(4) Darrell v. Tibilts, 5 Q.B.D., 560. 
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a sum equal to the insurance-money upon the principle of - subrogation W 
But in the English conveyancing it is usual to insert a clause providing for 
reinsJatement hi case of destruction, and such a condition is then, of course, 

enforced. < 1 2) , 

M Principle.—The principle of this section has been clearly expound¬ 
ed 1 ,n James LJ, in a cL before cited (§ 853) and in which he observed: 
“ I agree that it is not accurate to call the relation between the vendor 
•md purchaser of an estate under a contract while the contract is in fieri i the 
relatfon of trustee and cestui que trust. But that is because it is uncertain 
whether the contract will or will not be performed and the character m which 
the parties stand to one another remains in suspense as long as the contract 
• in fieri But when the contract is performed by actual conveyance or 
performed in everything but the mere formal act of sealing the engrossed 
deeds then that completion relates back to the contract, and it is thereby 
ascertained that the relation was throughout that of trustee and [ cestui que 
trust that is to say, it is ascertained that while the legal estate was m 
the vendor, the beneficial or equitable interest was wholly m the pur- 
rdviser ”< 3) In this view the moment the contract is made the transfer 
is under obligation to see that all rights which he has whether under a 
policy of insurance or otherwise as owner of the property enure for t 
benefit of the purchaser. He is then not only under the obligation to pay 
over to the purchaser what he receives, but under the further obligation to 
sec that the insurer holds to his contract and makes the requisite 

indemnity. 

856 Meaning of Words.—" Money actually received:" is in accord¬ 

ancewith- the judgment of James, L.J., in the English case above cited. 
The (5853) transferor is liable for the money actually received by hum 
If the' vendor refunds this money to the insurer, he is no less liable being 
. . 4 nr nf the amount only from the date of its receipt. If the insurer, 

therefore, makes any claim for refund, he will have to make out as good a 
case as if he had made his claim against the transferee. 

857 Transferee’s Right under Policy—The rule here enunciated is 

evidently applicable to a stage before the actual transfer of property. Am 

U transfer the purchaser is liable to bear the loss arising from destruction 

or deterioration P 0 f the property not caused by the seller. (4) In England 

iv nnrchaser becomes in equitv owner of the property, as f r °jn ^ 

mere P force of the contract, but in'lndia this doctrine of the Cou ^ of 

{” • i ___ OY r>rp«Qlv departed from < 6 > a novel question may, it is con 

t cass s s Ssjs XX 

ttxzxxhx izsxsttzzi 


(1) Castellain v. Preston, 11 Q.B.D., 

380 

*2) Dart's V. & P- (6th Ed.), pp. J96, 
197, 913 ; harden v. Ingram, 23 L.J., Cn. % 
478 ; Lees v. Whiteley, L.R., 2 "Eq., 143* 

(3) Rayner v. Preston, Ch. D., I (13). 


(4) S. 56 (5) (C), post. 

(5) S. 54. post. n 

(6) Castellain v. Preston, 11 

380: West of England Ac., Co., . v. f*™’ 
(1896). 2 Q.B., 377, (383), O- A. • (1897), 

1 Q.B ■. 226. 
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Of course, if the vendor’s right under the policy has been assigned over 
to the purchaser, there is then no difficulty. But if, suppose, no such 
assignment has been made, the solution of the problem is only possible in 
accordance with the view expressed by James, L.J., in the case already 
cited, in which he describes the position of the vendor and purchaser as 
that of trustee and cestui que trust as long as the contract is m fieri , and 
therefore, “ any benefit which accrues to a trustee from whatever source 
or under whatever circumstances, by reason of his legal ownership of the 
property, that right and that benefit he takes as trustee for the beneficial 
owner 0> In this view, the vendor is both bound to recover the amount 
due under the policy and to pay it over to the purchaser, or as is enacted 
in the section, to apply it towards reinstating the property. I he balance 
if any left, may have to be repaid to the insurer On the other hand, the 
purchaser mav compel the insurer to pay and the vendor to receive the 
money, if necessary, though he cannot recover it himself.* But if after 
actual conveyance and during the currency of the policy ah re had occurred, 
it is clear that the vendor would then have no right as against the insurance- 
office, and the purchaser too would have no right of action because one of 
the conditions of the policy excludes it, and, independently of that condi¬ 
tion, the policy would, or might probably be, held not to run with the land 
in the hands of the subsequent owner, and in that case theie would not be 
that which is the foundation of the right—legal ownership and right m one 
person and equitable ownership in another. In such a case, of course theie 
is no occasion for the rule, but if there is a policy, it maj be by accident, 
there is then such a right. Similarly, where there is a creditor a debtor 
and a surety and the surety finds out that by something to which he was 
not privy and of which he' had never heard somebody else had become 

surety or the creditor had obtained security, the surety has a right to obtain 
surety or uie u t or to obtain such security as the case may 

cars isstasu* <»——»» 

would probably find himself in considerable peril.w 

qco It wou id appear that the right of the transferee would remain the 

858 * ■( *i? 1 * 3 transferor has received the money, not strictly due under 

same even if the t c - ^ comm ercial liberality; as where the damage 

the poUey, bvi + a - ‘ ‘ th explosion of gunpowder caused by a fire m 

being due not 1f \/ eated the damage from explosion as a 
the neighbourhood (4) It should be added, however, that the 

damage b y ^ does not suggest the theory of trusts, and hardly 

makes g pro°viln for the difficulties which its loose wording may engender. 
At the same time the views above expressed are thoroughly consonant with 

equity and make the rule more intelligible. 

50 No person shall be chargeable with any rents or 

profits of any immoveable property, which 
sent bona-fide h as i n good faith paid or delivered to any 

Imder *° deiecuw person of whom he in good faith held such 
title. property, notwithstanding it may after- 


(1) Rayner v. Preston, 18 Ch. !>., 1 (13, 

^^(2) Chetty v. Motor Union Insurance 

Co., [19231. R. 6. 

(3) Cf. Rayner v 


(13. 14). 

(4) Taunton v. Royal Insurance Co., 
2 H.&M., 135 ; cited per James, L.J., 
in -Rayner v. Preston, 18 Ch. D., 1 (15). 


. Preston, 18 Ch. D., 1 
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wards appear that the person to whom such payment or 
delivery was made had no right to receive such rents or 

pro tits. 

Illustration. 


.4 lets a field to B at a rent of Rs. 50, and then transfers the field to C. B having, 
no notice of the transfer, in good faith pays the rent to A. B is not chargeable with 


the rent so paid. 

859. Analogous Law. 
800. Principle. 


SYNOPSIS. 

Paragraphs. 

861. Ilents and Profits 
paid iti Good Faith. 


862. ( 1 ) Protection as 

Pent. 

861f. ( 3) Mesne profits. 


859. Analogous Law.—This section is almost word for word the same 
as section 1 of Mesne-Profits and Improvement Act( J > applicable only to 
cases under English law,< 1 2 > and which has been repealed by this Act.< 3 > The 
next section is similarly reproduced from section 2 of the same Act. A 
similar principle is expressed in section 109, paragraph 2, and section 130, 
proviso, of this Act, and in section 148 of the N. W. P. Rent Act.< 4 > The 
section is drawn up in conformity with the Statute of Anne< 5 > which simi¬ 
larly protects tenants in England. Sections 9 and 10 of this statute run 
thus:— 


9. From and after the first day of Trinity Term (1705) all grants or conveyances: 
thereafter to be made, by fine or otherwise, of any manors or reals, or of the reversion 
or remainder of any messuages or lands, shall be good and effectual to all intents and 
purposes without any attornment of the tenants or such manors or of the land out of 
which such rent shall be issuing, or of the particular tenants upon whose particular 
estates any such reversions or remainders shall and may be expectant or depending as 
if their attornment had been had and made. 

10. Provided, nevertheless, that no such tenant, shall be prejudiced or damaged 
by payment of any rent, to any such grantor or conusor, or by breach of any condition 
for non-payment of rent, before notice shall be given to him of such grant by 4he 
corrusee for grantee. 

The section, however, refers both to “ rents and profits ” and is thus 
more general in its operation than the above statute. 

860. Principle. —The rule here enacted depends upon a rule of general 
jurisprudence, that if a person enters into a contract, and without notice of 
any assignment, fulfils it to the person with whom he made that contract, 
he is discharged, from his obligation. Here the same rule has been enacted, 
and express provision made for the protection of the tenant, who bona fide 
pays rent to his landlord, having no notice of the transfer, or of some flaw 
in his title.< 6 > It even extends to cases where there has been no assign¬ 
ment by the lessor during the tenancy and the rent is paid to a person who 
is the ostensible or de facto landlord.( 7 > A tenant is not bound to canvas 
his landlord’s title more than is necessary for his purpose. Indeed, any 
attempt to probe into secret flaws in his landlord’s title would in most cases 
have the effect of quickly determining his own tenancy. He is, therefore, 
protected from being again made liable for rent if already paid by him to 


(1) Act XI of 1885. 

(2) AS. 3, Act XI of 1855. 

(3) See Schedule. 

(4) See as to the scope of this section. 

Shamser Khan v. Zabur Husain. 7 A-W • 

N. 94 


(5) 4 Anne, C. 16, S. 10. 

(6) Alimuddin v. Hiralal, 23 C. 87 (101), 
F.B. 

(7) Kaveriamma v. Lingappa . 10 B<wn« 
L.R.. 1190. 
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his ostensible landlord. But it does not give to the payee the right to 
retain money so paid, or debar the person entitled to the money from re¬ 
covering it from him.* 1 2 * 


861. Rents and Profits paid in Good Faith. —The rule here enacted has 
a wider application than its English prototype which is limited to cases 
arising only as between landlord and tenant, whereas the principle here en¬ 
unciated may equally well apply to co-sharers and, indeed, to any case in 
which profits may become realizable. The rule, again, is not only limited 
to cases arising on transfer, for the section is more general in its wording, 
and enunciates what may be regarded as a general equitable maxim, relating 
to the enjoyment of property. For convenience sake, however, the question 
may be looked at from the different aspects in which it may present itself, 
namely (i) in cases between landlord and tenant, protecting the latter from 
having to pay his rent twice over; (ii) in cases arising on a transfer of pro¬ 
perty; (iii) its application to realisation of profits by a person in possession. 


(1) Protection 
as to rent. 


862. As regards the first head it is sufficient to say that while the 

tenant is protected against having to pay his rent twice 
over if he has paid it in good faith to his grantor, it is 
also clear that if he has paid rent before it fell due, it 
could not be in fulfilment of the obligation imposed by the covenant to pay 
rent, but is looked upon in the shape of an advance made to the landlord, 
with an agreement that on the day when the rent becomes due such ad¬ 
vance shall be treated as a fulfilment of the obligation to pay rent. If, 
therefore, before that day, the landlord assigned the revision the receipt of 
the rent could not be treated as a discharge by the landlord, because by 
assigning the reversion before the rent fell due, he had parted with the 
power of giving such a discharged Under this section, as also under the 
English law, payment of rent before it fell due, would not discharge the 
tenant from further liabilityd In such a case it may be said that, if the 
tenant had waited he might have learnt of the transfer^ Such payment, 
moreover, is to be looked upon as an advance made to the landlord. This 
section, it will be noted, would equally apply to cases where there has been 
no transfer, in which case it would protect the tenant from liability on 
account of his landlord** defective title Indeed any other view might 
inflict an obvious injustice on the purchaser who bought the -reversion on 
the faith that the rent was becoming due. but who would be defeated by 
a transaction between the landlord and tenant of which he had no notice.(«> 
So it was settled in an oM case that in an English mortgage although the 
mortgagor convevs his estate to the mortgagee and himself becomes a 
tenant at- will of the mortgagee, still he is entitled to recover rents from 
the tenants settled before the mortgage^) unless the mortgagee has given 


(1) De. Nicholls v. Smolders , R-L, 
5 C.P., 589 (594) ; Cooke v. Guerra, L. -K., 
7.C.P., 132 ; Govind Rao v. Gopal Rao, 

14 C.P.L.R., 65. T s 

(2) De Nicholls v. Saunders, L,.K.,o 

OP 589: Cook v. Guerre , L.R., 7 C.Jr. f 
132;* Ram T^l v. Mahadeo, (1921) Pat 
352 ; 63 I.C.. 587. But of course, if after 
receipt the lessor becomes insolvent the 
Receiver cannot recover it twice over 
because the Receiver acts as his Agent 

18 


in realizing his assets— Toon Chan v. P.C. 
Sen, 7 L.B.R., 268 ; 24 I.C., 693. 

(3) De Nicholls v. Saunders, L. R., 
C.P., 589 (593). 

(4) Moss v. Gallimorere, 1 Doug., 279, 
The law has been altered in conformity 
with the text bv the Judicature Act. 
(36 & 37 Viet. C. 66, S. 25, Sub-S. 5). ' 

(5) Kaveriamma v. Lingappa, 10 Bom. 
L.R., 1190. 
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notice of his intention to take possession or to receive the rents and profits, 
in which case the mortgagee then places himself to every intent m the same 
situation towards the tenants as the mortgagor previously occupied.W .But 
if the mortgagee permits the mortgagor to remain in possession he is 
presumptione juris entitled to realize rents as an incident to his reversion 
even by distress, if necessary/ 2 ) But while the mortgagor has a nght in 
respect of a tenant who has entered before the mortgagee, the same rules 
do not by any means apply to tenants admitted after the mortgage. At 
common law such a tenant could have been ejected by the mortgagee with¬ 
out notice to quit, unless he entered with his privity/*) On the other hand, 
hp rould not by a mere receipt of rent or notice substitute himself for the 
mortgagor as landlord, without the consent of the tenant,( 4 > and even in 
such a case a new tenancy would be deemed to have been created, the 
terms of which would have to be proved by evidence/ 5 ) But unless he is 
evicted by the mortgagee or has had notice of the mortgagee’s claim a tenant 
is protected for payments made to the mortgagor/ 6 ) After notice he is 
eaunllv protected if he pays his rent to the mortgagee/ 7 ) Indeed, the pay¬ 
ment of rent to the landlord after notice of the transfer of his interest in 
favour of another is not a bona fide payment entitled to protection/ 8 ) The 
mortgagee is bound by the rule of estoppel and he cannot treat a tenant 
Kpina a trespasser if he has once recognized him as in lawful possession/ 
TWint of rent has been held to be sufficient to estop a mortgagee.W> The 
common law rule has been, however, modified by the Conveyancing Act 
which confer on the mortgagor in possession certain limited powers of 


leas mg , (ii) 

863 As regards the second class it is scarcely necessary to add that the 
° * tenant is only protected for payments made in good faith. 

(2) On transfer jf be co n U( ]es with his grantor or pays with notice of the 
of property. right of a third party, he does so at his own peril/ 12 ) 

Otherwise no man can be blamed for fulfilling his obligation to one who, at 
the time it is fulfilled, was the person apparently entitled to it. So a pay¬ 
ment to a creditor who has assigned the debt without notice to the debtor 
is similarly protected. So again, the payment of rent made to the suc¬ 
cessor of a zemindar as his Lambardar is protected, even though the pay¬ 
ment may be shown not to have been made to him in his capacity as such/ > 
In an English case, it was held that where the tenant pays rent to the mort¬ 
gage under the threat of eviction, he could set off such payment in 

(1) Rawson v. Eicke, 7 A. & E., 451 ; 

Burroxves v. Oradin, 1 D. & L., 213. 

(2) Trent v. Hunt, 9 Exch., 14, m 

which it was held that the distress could 
be levied in the mortgagee’s name as his 
bailiff). Snell v. Finch, W C. 

651 ; Reece v. Strousbery, 54 L.T., 133. 

(3) Keech v. Hall, 1 Doug., 21 ; 1 SIX. 

(10th Ed.), 494; Thunder v Belcher, 

3 East. 449 ; Gibbs v. Cruwkshank, L. 

R., 8 C.P., 454; Lows v. Telford, 1 App. 

Cft ^4) Partington v. Woodcock, 6 A. & E., 

690 ; Brown v. Storey, 1 Scott. N.R., 91; 

Towerson v. Jackson [1891], 2. Q-B-, 484. 

(5) Oakley v. Monck, 1 Ex. D., 159. 

(6) Johnson v. Jones, 9A. & E., 809; 

Underhay v. Read, 20 Q.B.D., 209 ; Wheeler 
v. Branscombe, 5 Q.B., 373. 

(7) W addilobe v. Barnett, 2 B.N.C., 


638 ; Wilton v. Dunn, 17 Q.B., 294. 

(8) Nobin Chandra v. Surendra Nath, 
7 C.W.N.. 453 (456). 

(9) Brich v. Wright, 1 T.R., 378. (A 
man cannot he treated at once both as a 
tenant and a trespasser). 

(10) Doe v. Hales, 7 Bing., 322; Doe 
v. Lewis ; 13 M.&W., 241 ; Doe v. Goodier, 

10 Q.B., 957. _ 

(11) S. 18, 44 & 45 Viet., C. 41. These 
powers will be found set out under S. 65 

post . A 

(12) Moss v. Gallimore , 1 Doug.* 2/9; 
(282) ; Pope v. Biggs, 9 B.&C., 245 (252); 
Cook v. Guerra, L.R., 7 C.P.. 132 ; Collec¬ 
tor v. Hursoondery [1864] W. R-, Act. 
X 6 following Thakoordass v. Petomber 

[1859]. S.D.A., 822. 

(13) Chairi v. Bahadur, 8 A.W.N., 46. 
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answer to the claim for the rent by the lessor.* 1 * In 9uch a suit the tenant 
and the party receiving rent from him can both be impleaded; and if it is 
proved that the latter had no right to receive the rent, a decree would be 
given against him, the tenant being discharged.* 2 * 


864* Lastly, the doctrine promulgated in the section should be equally 
(3) Mesne- applicable to profits realized by a person in possession,< 3 * 

profits. as distinguished from the real owner, protecting payments 

made to a benamidar, or other ostensible owner. So a tenant may, in a suit 
for mesne-profits plead that he had made payments to the benamidar, or any 
other person who had the ostensible right to realize them. In such a case 
the real owner will have no remedy except against the person to whom pay¬ 
ments had been made. In such cases, the rule of course, applies independ¬ 
ently of any assignment made by the lessor during the tenancy. A took 
possession of a certain property as an usufructuary mortgagee and he then 
created a lease in favour of P, for a period of twelve years: A then died and 
his interest as mortgagee survived to his brother B, who also died; and 
thereupon A’s widow C took possession of the property and managed the 
same getting her name recorded in the revenue papers The person really 
entitled to the property was B’s sister D. and who thereupon sued the 
tenant P, for rent who pleaded its payment to C it was held that having 
regard to the equitable rule here enunciated P had a good defence.* * 


51 . When the transferee of immoveable property 

makes any improvement on the property, 
believing in good faith that he is absolutely 
entitled thereto, and he is subsequently 
evicted therefrom by any person having a 
better title, the transferee has a right to 
require the person causing the eviction either to have the 
value of the improvement estimated and paid or secured to 
the transferee, or to sell his interest in the property to the 
transferee at the then market-value thereof, irrespective of 

the value of such improvement. 


Improvem © n t s 
made by bona-fid* 
holders under 
defective titles. 


• The amount to bo paid or secured in respect of such 
improvement shall be the estimated value thereof at the 
time of the eviction. 


When, under the circumstances aforesaid, the trans¬ 
feree has planted or sown on the property crops which are 


Underhay v. Read, 20 Q.B.D., 209 ; 
bllowing Johnson v. -/one*. 9 A.&E., 809 ; 
Boodle v Campbell, 7 M.&G., 386 ; Hickman 
7. Machin, 4 H. & N. 716. 

• (2) Madan Mohun v. Holloway, 12 C. 

>6 (3) Litchfield v. Ready, 5 Exch., 919 


(mortgagee could not sue for mesne-pro¬ 
fits) ; Barnett v. Guilford, 11 Exch., 19 
(doctrine applied to the heir ); Anderson 
v. Rutcliffe, 28 L.J.Q.B., 321 ; J.C., 29 
L.J.Q.B., 128 (applied to assignee). 

(4) Kaveriamma v. Lingappa, 10 Bom. 
L.R., 1190. 
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growing when he is evicted therefrom, he is entitled to such 
crops and to free ingress and egress to gather and cairy 

them " SYNOPSIS. 


865. Analogous Law. 

867. English laxv dis¬ 
tinguished. 

868. Scope of the rule.. 

869. Auction purchaser. 
S70. Principle. 

871. Meaning of Words. 

872. Equitable Claim to 
Land or Compensa¬ 
tion. 

87 If. Where retention 
satisfies equity. 

865. Analogous Law. 


885. Measure of Com- 
pensation. 

886. Value of improve¬ 
ments. 

887. Market value. 

888. Eight to growing 
crops. 

889. Compensation under 
Local Acts. 

890. Improvements by 
lessee and mort¬ 
gagee. 


Paragraphs. 

875. Case for Compensa¬ 
tion. 

876. Transfer must be 
absolute. 

877. Long possession 
when sufficient. 

879. Good faith of the 

transferee. 

881. Bight to Buildings. 

882. Protection of 
Licensee. 

88!f. What are Improve¬ 
ments? 

865. Analogous j_i»w. —This section is substantially the same as section 
2 of Mesne-Profits and Improvement Act* 1 ) referred to in the commentary 
on the last section (§ 859) and which runs thus: — 

“ 2 If any person shall erect any building or make an improvement upon any 
Value oi im- i a „ds held by him bona fide in the belief that he had an estate m 
provements made fee simp i e) or other absolute estate, and such person, his heirs or 
by bona fide . or his or the i r under-tenants, be evicted from such lands 

by any person having a better title, the person who erected the 

°r the °P t,on 0f ^ rs on fn the lan!s at the value thereof, irrespective of the value 
Value how to be of such building or improvement : Provided that the amount to be 
estimated paid or secured in respect of such building or improvement sha 

estimated. ^ estimated value of the same at the time of such eviction. 

Similar provisions are to be found in the English Improvement Land 
-\ot 1864 -< 2) and the Settled Land Act, 1882. 

' ’ The section deals only with absolute transfers. Provision for improve¬ 

ments made by mortgagees and lessees has been made elsewhere in the 

ACt 866 This section deals only with one aspect of a wider principle which 
admits of similar relief. As it is, it declares only what has been the: p - 
existing law on the subject^) and embodying as it does a rule of ^ ut y 
is applicable alike to both Hindus and Mahomedans. < 6 > The Civil Jaw 

(1) Act XI of 1855, extended by Ad 
XV of 1874, S. 3, to the whole of British 
India, except the Scheduled Districts. 


(2) 27 & 28 Vlot.. C. 114. 

45 & 46 Viet., C. 38, amended bv 50 
V.L Viet C 30. See also the Board of 
Agriculture Act, 1889 (52 & 53 Yict., C. 
301 S. 2. Tenants Compensation Act 
"(53* & 54 Vic., C. 57 ; amends the law with 
respect to compensation due to tenants 
on land under mortgage. Agricultural 
Holdings Act, 1900 (63 & 64 Viet., C. 50), 
amends the law relating to agricultural 
holdings. A tenant may claim compen¬ 
sation under an agreement outside the 
Act; In re Pearson <Ss L ’ Auson [1899] 
2 Q.B., 618; Newley v. Eckersley [1899]. 


1 QB„ 465. Tenants from year to year 
are similarly protected; King v. Evers- 
field [18971. 2 Q.B., 475. Notice of claim 
must he given at least two months before 
the determination of the tenancy; 
Morley v. Carter [1898], 1 Q.B. 8. 

(4) S. 63 (for mortgagees) : S. 108 (m) 

( p ), (q) (for lessees). . 

(5) In re Thakoor Chunder Paramantck . 
B.L.R., (Sup. vol.). 595 F.B. ; Furzund 
AH v. Ava Ali . 3 C.L.R., 194 ; Muhammad 
v. Maru, 11 C. 821 (823); Ramahnga v. 
Samiappa , 13 M. 15 (16); Mahadu v. 

Abdulla, [1892], B.P.J., 135. 

(6) See S. 2 (d). ante ; Durgozi v. takee 

Sahib, 30 M. 197. 
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•carried its doctrine in cases of this sort much further, and allowed the pur¬ 
chaser or other person making improvements innocently and under the belief 
that he was the true owner, compensation for the benefit actually conferred 
upon the property.t 1 2 ) And Domat lays down as a general doctrine that 
those who have spent money on improvements of an estate, have, by the 
•Civil law, a privilege upon those improvements, as upon a purchase with 
their own money. 


867. The rule here enacted is much wider than that deducible from the 

English cases according to which it is necessary that the 
English law dis- rea j owne r must have had knowledge not only of the ex¬ 
tinguished. penditure incurred,< 3 > but also of his own rights in the pro¬ 

perty. < 4 > But this is by no means necessary under the section whiih only 
requires that the person making improvements must have acted in the bona 
fide belief that he was absolutely entitled to the property—a thing which is 
the only common element in the two rules. Provision for compensation for 
improvements under varying and various conditions is also made in the 
several Indian Acts which provide for compensation to tenants and persons 
occupying land.< 5 6 > So in England a claim to compensation for improve¬ 
ments may be made by tenants of agricultural and pastoral holdings.<&> 

868. It is not necessary that a claim to compensation should arise only 

under the section, for it may be made under any of the 
Scope ol the rule, fouling c i rcums tances: — 

(1) When improvements are made by a person believing himself to be 
absolutely entitled to the property, in which case the question has nothing 
to do with the conduct of the real owner: 

(2) But if the owner has encouraged or acquiesced in the improvements, 
then he would be debarred from ejecting the other.^ 

(3) When improvements are made by a co-owner on joint land without 
the permission of his co-owners, and even in spite of their protest in which 
case the other co-sharer can obtain relief without proof of material injury. <«> 

(4) Where improvements are made by holders of limited interest, in 
which case compensation is only admissible when the improvements can be 
traced to encouragement by the owner. Such claim may be made by the 
tenant against the landlord^ or by a mortgagee against the mortgagor.(*» 


(1) Dig. Bk., 60, tit, 17, I, 206. “ Jure 

nature cequm eat , reminem cum alteriea 
delrimento et injuria fieri locupletiorem . 

A creditor was allowed lien for meliora- 
tions (Dig. Bk., 121, tit. 1, 1, 25 ; 1, Domat. 
Bk., 3, tit. 1, 6 arts 5-7). 

(2) 1 Domat. Bk., 3, tit. 1, § 5,. art. 7. 
Story Eq. Juris. (2nd Eng. Ed.), §1239. 

(3) Ramsden v. Dyson, L. R., 1 H. L. t 
141. 

(4) WillmoU v. Barber, 13 Ch. D., 36 

O. A., 17 Ch. D., 772. 

(5) S. 69 (1), Punjab Tenancy Act 
(XVI of 1887). The Central Provinces 
Tenancy Act (XI of 1898), Bengal Te¬ 
nancy Act (VIII of 1885). Malabar Com¬ 
pensation for Tenants Improvements Act 
(Mad. Act I of 1900). 

(6) Agricultural Holdings Act, 1883 (46 
& 47 Viet., C. 61), repea ing earlier Acts 
of 1875. A similar Act has been en¬ 


acted for Scotland (464 & 47, Viet., C. 62) 

(7) Ramisden v. Dyson, L. R., 1 E. & 
I. App. 129 (168). 

(8) Girdhari v. Vilayat Ali (1885), A. 

\V. N., 277 ; Wahid Ali v. Ghansham, 
(1887) A. W. N., 116; Paras Ram v, 
Sherjit, 9 A. 661 (664) ; Bishwambhar 

Lai v. Raja Ram, 3 B. L. R. (A. C.), 67 ; 
Massim v. Panjoo, 21 W. R., 373 ; Nocury 
Dill v. Bindabun, 8 C. 708 ; Joy Chunder 
v. Bipproo, 14 C. 236 ; Asarjan v. Ashak, 
4 C. VV. N., 788 ; Madan Mohun v. Rajab 
Ali, 28 C. 223 ; Shashi Bhusan v. Ganesh 
Chunder, 29 C. 500 ; Fazilatunnepsa v. 
Ejarz Hassan, 30 C. 901 ; Ananda Chandra 
v. Purbati Nath, 4 C. L. J., 198. 

(9) S. 108 (m), (p), (q) post; Beni Ram 
v. Kundan Lai, 21 A. 496, P. C.; Raja of. 
Venkalagiri v. Mukku, 7 I. C., 202 (208) 

(10) S. 63, post. 
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(5) Where improvements are made by a person without any status, but 
who was encouraged by the owner to make them, in which case they are 
only paid for if the owner is equitably estopped under circumstances not 
dealt with in the Act. Under this head there may occur cases in which 
though no pecuniary compensation is allowed, still the person is permitted 
to remove his improvements.O) 

((>) Where improvements are made and by a pure trespasser without the 
consent of or encouragement by the owner, in which case compensation is 
ordinarily never allowed.C) 

This section deals only with case (i), while case (iii) has been dealt with 
elsewhere; the other three cases are nowhere specifically provided for, though 
reference to them \ ould be necessary to obtain a comprehensive grasp of 
the rule here enunciated. 

869. Though this section does not apply to purchasers at a court-sale; 
Auction pur- still as a rule based on broad equity it has been held to 

chaser. apply even to them, so that where a stranger to the suit 

purchases property sold in execution of a decree, which sale is for some 
defect or irregularity afterwards set aside, the purchaser is entitled not 
only to the recovery of his purchase-money but also to be reimbursed the 
expense incurred by him in its maintenance and improvements.< 1 2 3 > In such 
case the question of good faith hardly arises. The case would, however, 
be different where the purchaser was also a party to the suit. Even a trans¬ 
feror’s case may not be beyond compensation, either under this section or 
under the provisions of s. 70 of the Contract Act/ 4 ) 

870. Principle.—This section is founded upon the principle that he who 
will have equity must do equity. As observed by Snell: “A construc¬ 
tive trust may also arise where a person, who is only part owner, acting 
bona fide, permanently benefits an estate by repairs or improvements; for 
a lien or trust may arise in his favour in respect of the sum he has expended 
in such repairs or improvements/ 5 ) Thus, it was intimated in a leading 
case< 6 > that although a person expending money by mistake upon the pro¬ 
perty of another has no equity against the owner, who is ignorant of and 
did not encourge him in his expenditure/ 7 ) yet if it w T ere necessary for the 
true owner to proceed in equity, he would only be entitled to its assistance 
according to the ordinary rule, by doing equity and making compensation 
for the expenditure, so far, of course, and only so far, as expenditure was 
necessary and has proved permanently beneficial. But a person will have 
no equity who lays out money on the property of another with full knowledge 
of the state of the title /®) or who lays out money unnecessarily or impro¬ 
perly/ 9 ) So also it was remarked by Lord Cranworth, L.C., that “ to raise 
such an equity, two things are required : first, that the person expending 
the money supposes himself to be building on his own land: and. secondly . 

(1) This is dealt with by the local (5) Lake v. Gibson, 1 Eq., Ca., Ab., 290. 

Acts before cited, cf. §§ 74-80, ante. (6) Neeson v. Clarkson, 4 Hare, 97. 

(2) XJda Begam v. Inuimuddin, 1 A. (7) Nicholson v. Hooper, 4 Mv & Cr., 

82; Dhurma Das v. Amulya, 33 C. 119 186. 

(1128, 1129) (ease of a son building on (8) Rennie v. Young, 2 DeG. & J. & 
his father’s land). O. 136 ; Ramsden v. Dyson, L. R., 1 H. 

(3) Mathunsa v. Apsa Bin, 36 M. 194^ L., 129; Price v. Neault, 12 App. Cas., 

Narayan v. Beharilal, 89 I. C. (N.), 18. 110. ' 

(4) Bhupendra Kumar v. Pyari Mohan, (9) Snell’s Equitv, pp. 148, 149 ; Story’s 

40 I. C., 464. Eq. Juris. (2nd Eng. Ed.)„ §. 388. 
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that the real owner, at the time of the expenditure, knows that the land 
belongs to him and not to the person expending the money in the belief 
•that he is the owoier. For, if a stranger builds on my land knowing it to 
be mine, there is no principle of equity which would prevent my claiming 
the land with the benefit of all the expenditure made on it. There would 
be nothing in my conduct, active or passive, making it inequitable in me, 
to assert my legal rights. It follows as a corollary from these rules, or. 
perhaps, it would be more accurate to say it forms a part of them, that if 
my tenant builds on land which he holds under me, he does not thereby, 
in the absence of special circumstances, acquire any right to prevent me 
from taking possession of the land and buildings when the tenancy has deter¬ 
mined. He knew the extent of his interest, and it was his folly to expend 
money upon a title which he knew would or might soon come to an end. 
Under this section, however, it is not necessary that the real owner should 
know that the land improved upon belongs to him—as required by the 
English law. It is sufficient that the transferee at the time believed in 
his°absolute title, and this has been the law in India from before the passing 
of this Act.( 2 ) 

871. Meaning of Words.—The term “ Transferee" here includes all 
under an invalid transfer.< 3 > But it does not include a person having only 
the benefit of an obligation—as under a contract to purchase. The section, 
of course, does not' extend to transferees of property other than immove¬ 
able <« “ Believing in good faith that he is absolutely entitled. If there are 
circumstances which tend to shew that the transferee must have known 
that he was fraudulently in possession of property, he is entitled to no 
benefit under this section ;<«> otherwise good faith is consistent with negli¬ 
gence in investigating the titled Good faith is, ordinarily, an honest belief 
in one's right, but it implies that if there was anything to put the man on 
inquiry, such inquiry was not consciously avoided But there must have 
been something to inquire about.® "Absolutely negatives protection to 
a tenant, or mortgagee in possession mak.ng improvements. The trans¬ 
feree must be under the belief of his being the absolute owner of the pro¬ 
perty, otherwise he cannot claim c ?™P e ° s, J t j 10 “ for £'* ‘"\ p 
must not be a trespasser or a qualified holder® Good faith may be 
inferred from circumstances.® “ Improvement is not defined m this 

Act. It may be taken perhaps in the same sense as in the Bengal Tenancy 

Act where it is thus defined: 

76 “ For the purposes of this Act, the term improvement,’* used with reference 

id. ror u.i f r • at > 8 folding shall mean any work which adds to the value 

Definition of of t he holding which is suitable to the holding, and consistent with 

improvement. p Ur p OSe for which it was let and which, if not executed on the 

holding, is either executed directly for its benefit or is, after execution, made directly 
beneficial to it. . 


(1) Ramsden v. Dyson , L. R.. 1 H. 
L., 129 (141) ; following in Kunhammad 

v. Narayamen, 12 M. 320. 

(2) See In re Thakoor Chunder , 13. -L. 
R., Sup. Vol., 695, F. B.; Collier v. Baron , 

2 N. L. R., 34. 

(3) Ramanathan v. Ranganathan , 40 

M (4) Mecnatelu v. Manieka, 1 M. L. W. 
360 ; 24 I. C., 918. 


(5) Sadashiv v. Dhakubai, 5 B. 450. 

(6) Nanjppa v. Peruma , L. R., 32 M. 
530 (531) Mathuna v. Appsabin, 21 M. 
L. J., 969 ; 12 I. C. 444 (447, 448). 

(7) Abboy Churn v. AUormoni, 13 C. 
W. N. 931 (936). 

(8) Mudhoo Soodun v. Juddoopulty, 9 
W. R. 115. 

(9) Furzand v. Aka AH, 3 C. L. R., 
194. 
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(2) Until the contrary is shown the following shall be presumed to be improvements 
within the meaning of this section— 

(«1 The construction of wells, tanks, water-channels and other works for - the 
storage, supply or distribution of water for the purposes of agriculture, or 
for the use of men and cattle employed in agriculture. 

(/;) The preparation of land for irrigation. 

The drainage reclamation from rivers or other waters, or protection from 
floods, or from erosion or other damage by water, of land used for agricul¬ 
tural purposes or waste land which is culturable. 

(d) The reclamation, clearance enclosure or permanent improvement of land for 

agricultural purposes. 

(e) The renewal or reconstruction of any of the foregoing works or alterations- 

' therein or additions thereto; and 

(/) The erection of a suitable dwelling-house for the raiyat and his family, together 
with all necessary out-offices. 


(3) But no work executed by the raiyat of a holding shall be deemed to be an. 
improvement for the purposes of this Act if it substantially diminishes the value of Ins 
landlord’s property.O 

“ Secured to the transferee ” implies that the amount of compensation 
may be declared as a charge upon the property. 


“ Compensation for improvements ” does not mean the capitalized 
value of improvements, nor the estimated value at the then market rate, 
but only value for the work done by the transferee. Thus where the tenant 
grows cocoanut trees, he is not entitled to the capitalized value of the whole 
of the future annual produce.The compensation given is not for the 
produce but for the work of planting, protecting and maintaining the trees.< 5 > 
And this may be valued at the market-rate. But a reduction of rent in 
consideration' of improvements under an agreement not to claim compensa¬ 
tion cannot negative the claim for it.< 4 > 


872. Equitable Claim to Land or Compensation —Besides the usual 
modes of acquisition of property, law recognises others which lead to the 
Same result, though upon different considerations and by a different process 
tlf reasoning. The leading distinction between the two cases might be 
’’Stated to be°that* while in the first case law protects the transferee by virtue 
of His contract, in the second case law refuses to assist the true owner by 
reason of his conduct. Such a case may arise where the owner permits 
another to build upon his land in the bona fide belief that* it belongs to him, 
in which case equity considers it to be dishonest that the owner should 
remain, passive and afterwards to interfere and take the profit.* 5 * Such a 
case is nowhere provided for in the Act. and it may present several vana- 
tions. For instance, (a), the owner may himself be in ignorance of his 
right (b) or he may have protested but without avail, or (c) the stranger 
may build knowing' of his want of title; and in case (a) the stranger may 
have honestly believed that he was absolutely entitled to the property, in 
which case alone the equity here enunciated would come into operation. 
But in the other cases the stranger would have to give up the land with or 


(1) S. 76, Act VIII of 1885. A more 
comprehensive definition of “ Improve¬ 
ments,” is given in S. 3 of the Malabar 
Compensation for Tenants Improvements 
Act (Mad., Act I of 1877) and which is 
discussed in Kunhi Chandu v. Kunkan, 
j9M. 384. 

(2) Shagutmi v. Verappan, 18 M. 407. 


(3) Kunhi Chandu v. Kunkan, 19 M. 
384 

(4) Oangadhar v. Damodar, 21 B. 522 
(527) ; Municipal Commissioner v. Syed 
Abdul, 18 B. 184; Uthungavakalti v. 
Thazhatharayil, 20 M. 435 (438, 439). 

(5) Ramsden v. Dyson, I. R. 1 E. « Q- 
App., 129 (168). 
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without his improvements. Other cases are again possible : the stranger 
may possess or have been let into possession with limited rights in \\ liich 
ease different equities would arise according to the nature and extent of 
the improvements and whether they were acquiesced in or not. As all such 
questions are often interrelated a short summary of the law stated in the 
form of leading principles relating to the equitable rights in land should be 

found useful. 

873. The highest right which one man can acquire in another man’s 
land is the right of its ownership. Legally such right might be acquired 
in any of the ways known to the law, c.g., Sale, Exchange, or a Gilt Equit¬ 
ably such right cannot be acquired aliunde, nor can equity withhold its 
assistance to the true owner, thereby letting in the same right m the other. 
Any other view would contravene another doctrine of equity viz., that there 
can be no estoppel in fraud of the statute.® Under English law cases have 
been decided where the courts have decreed retention of the property at a 
valuation by the transferee on the ground that nothing but perpetual re¬ 
tention of the property would satisfy the equity raised in favour of those 
who have spent money on it.® But the wording of this section would 
hardly allow of such a relief being granted in India. 

874. Consequently, no estoppel can involve the total ) ^ 1V wWp 

one’s property in favour of a trespasser though where a 

Where retention per son has been let into possession under some title or 
Satisfies equity. acquired some right, then it is possible for equity to m- 

•™ r ,i r », of ,1. .“.s s 

s >» rr,r.—£ s gas* ssrsrks! 

to fraud he may ® ve ^ h ^ el Joints or°requisites necessary to constitute fraud 
served Fry, J. . are the demerge q ^ plaintiff must have made a 

of that description? Secondly the plaintiff must have expended 

mistake as to his ]e ^3^ onc tome let (not necessarily upon the defen- 
some money or must have d o • ■ tnken ' be]ief . Thirdly, the defendant, 

dant. s land) on the ai • ‘ ^ ] { J 10W 0 f the existence of his own right, 

P° R f eft . sor °f.tj 1 ® cloned by the plaintiff. If he does 

which ^onsis en ^ fiam e*positi°n as the plaintiff, and the doctrine 

of°acqu?escence is founded upon conduct with a knowledge of your legal rights. 

jomW the def—^ l~rof 

which ca S lls m upon him to assert his own rights. Lastly the defendant the 
possessor of the legal right, must have encouraged the plaintiff in his 


(1) Fairtitle v. Gilbert, 2 T. R. 169: 

Barrow'* case 14 Cb. D. f 32 '' Workft 
Manchester and Salford Water Works 

- B Wt -7 d « 

Madras Hindu Mutual Benefit Permanent 
Fund v. Raghava, 19 M. 200 ; Kurri Vera- 
reddi v. Kurri Bapireddi, M. 33G F. B.) ; 
followed in Timangoivda v. Benepgowda, 


39 B. 472 (475. 476) : Jog ini Mohan v. 
Bhoot Nath. 5 C. 146 (149); Jagabhu v. 
Radha Krishna. 36 C. 920 ; Abdul Aziz 
v. Kanthu Malliki. 38 C. 672 ; Sham La' 
v. Hazari Mali, 15 C. L. J. 451 ; TrimbaTe 
v. Han. 34 B. 575. 

(2) Duke of Beaufort, v. Patrick, 17 
Beav., 60; Dillwn v. Llewelyn, 4 DeG. 
F. & J., 517 ; 45 E. R. 1285. 

(3) Beni Ram v. Kundan Lai, 21 A. 
796 P. C. 
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expenditure of money or in the other acts which he has done, Cither directly 
or by abstaining from asserting his legal rights. Where all these elements 
exist, there is fraud of such a nature as will entitle the Court to re train 
the possessor of the legal right from exercising it; but, in my judgment, 
nothing short of this will do.”* 1 * But it is submitted that all these elements 
are necessary to constitute acquiescence and there can be no fraud without 
deception or dishonesty while the five elements above enumerated are equally 
consistent with standing by. 

(1) But if a person in possession under a lawful though limited title, 
such as a tenancy from year to year, or of uncertain duration or for a fixed 
term, but under a mistaken belief that he is a permanent tenant erects 
permanent buildings, and the owner knowing of his mistake abstains from 
interfering with him, or otherwise so conducts himself as is sufficient to 
justify the legal inference, that In* had by plain implication, contracted that 
the right of tenancy, under which the tenant originally obtained possession 
of the land, should be changed into a perpetual right of occupancy, then he 
would be precluded from ejecting him/ 2 * ) 

(2) In all cases not falling within the section, a claim to compensation 
is admissible only if the owner is shown to have encouraged or acquiesced 
in the improvements made by a person not wrongfully in possession of the 
property, or in possession under a bona fide belief of title, which the owner 
throwing off the mistaken belief in the other does nothing to correct.(3) 

(3) But the mere erection by the tenants mortgagee, or holder of other 
limited interest of permanent buildings, to the knowledge of and without 
interference by the owner raises no equity against the latter entitling him 
to resist a suit for ejectment or claim compensation. 

(4) But in the last case, since the maxim, qxdcquid incedificaiur solo, 
solo cedit is not the common law of the land the tenant is entitled to remove 
his improvements/ 4 ^ 

(5) In the case of a pure trespasser, claiming either under a colourable 
title or no title at all, the owner is under no obligation to protest/ 5 ) In 
such a case a claim for compensation would be admissible only if the 
trespasser, could prove facts from which the Court could infer an implied 
contract to legalize his trespass. 

875. Case for Compensation. —The class of persons which is protected 
by the section is generally foreshadowed therein, but its importance calls 
for a detailed analysis. In the first place, the section is not limited to 

transferees for value, and a volunteer would then equally come in for pro¬ 

tection under its terms. The rule is again independent of any acquiescence 
or standing by on the part of the real owner. It is not necessary that the 
real owner, should have encouraged the occupant to expend money on the 
land, or that the latter should have made the improvements with the know- 

(1) Willmott v. Barber , 15 Ch. D. 95 (3) Beni Bam v. Kundan Lai, 21 A. 

reversed on appeal, on the question of 496 (502), P. C. 

costs only—17 Ch. D. 772. (4) Beni Ram v. Kundan Lai , 21 A, 

(2) The same situation is logically 496 (503) P. C. 

possible in the case of an arrant trespasser, (5) Silence is innocent and safe where 

but it is legally impossible because such there is no duty speak — Per Lord 

a person knows that he can acquire no Macnaughten in Chanwick v. Manttuf* 

valid title to land without a formal con- 1896) A. C. 231 (238). 
veyance« 
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ledge of the real owner, or in the expectation of being compensated for them 
on eviction, lor such cases are wholly outside the scope of the rule, although 
they too afford basis for the enforcement of a similar equity. The rule under 
notice only postulates the existence of three conditions, namely: (i) that* the 
maker of the improvements be the transferee of property; and (ii) that he 
must have made the improvements (iii) believing in good faith that ho was 
absolutely entitled to it. The transfer may not be absolute but the 
transferee must bona fide believe that he was absolutely entitled to the 
land. It is not necessary that his title should be unimpeachable, for if it 
is so he cannot be ejected, and it is only on ejectment that a case for com¬ 
pensation here arises. Indeed, the case contemplated is that of a person 
to whom uncertain or defective title is conveyed but of which he had no 
notice. But there must be something to convey, some semblance of a title 
upon which the transferee may stake his money. An assignee from a tres¬ 
passer is scarcely within the ruled 1 ) A person who is under a contract to 
purchase is similarly not within the ruled 2 ) So a purchaser from the assignees 
of the original mortgagee is not a person absolutely entitled to the property 
He cannot, therefore, claim compensation for improvements although he 
may, on ejectment, be allowed the cost of repairs.* 3 ) 

In the first place the rule as here enacted though forming part of a 

general principle, is restricted to the case of a transferee 
Improvements by f tl f cr v j V os of immoveable property. But as has been 
the transferee before stated persons other than such transferees are 
entitled to the same or similar equity, but it cannot be considered here. 
(§ 751). It is no part ofthe rule that the improvements made by the 
transferee should have been encouraged or acquiesced in by the transferor 
or that thev should have been even known to him. If these elements exist 
it will strengthen the case for compensation, but- they are no part of the 

rule. 

The equity is personal to the transferee who may or may not be a 
transferee for a valuable consideration, and which term is large enough to 
include his assignee, so that if A gift a property to B and B transfers it to 
C whether bv sale or «dft it is immaterial, and D claiming by a title para¬ 
mount to Reject C, C would be entitled to improvements if he satisfies the 
other requirements of the section. But in the same case, ,f instead of being 
the transferee, C had trespassed on the property and even perfected Ins 
title by adverse possession against B, he could not claim for any improve¬ 
ments since the rule is enacted to protect only pel-sons lawfully entering into 
possession of property, and not all those who may acquire title almnde. 
Win in the case last supposed, if some portion of the property is trans¬ 
ferred’ while the rest is trespassed on, it. would be in accordance with 
the spirit of the rule to treat only with the transferee of the part ignoring 
the trespasser. As a person having merely the benefit of an obligation is 
not* a transferee the fact that he was entitled to specific relief, or was put 
in possession of’ the property in pursuance of a contract of transfer would 
not entitle him to embark upon improvements and claim their value upon 

eviction. 

But in all such caffes though the section is inapplicable, it does not 
necessarily follow that the claim for compensation is necessarily futile, for 


• (1) Souza v. Qidam Moidi n, 13 M. 
J. R., 214. 

(2) S. 54, post. 


(3) Parashar v. Oanu, 5 Bom. L. R., 
643. For the mode of taking account, 
see Narayan v. Qanoji . 15 B. 692. 
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as the section is inexhaustive: (§ 868) cases do arise and have been re¬ 
cognized as fit for compensation, even though the claimant had nothing 
beyond long possession to commend his case to the Courts. (§ 877). 

The transferee must have further made the improvements in the belief 
that he was “ absolutely entitled ” to the property. This would exclude 
all but those who claim under an out and out transfer, e.g., by a sale, gift 
or an exchange. A permanent lessee could scarcely be regarded as 
“ absolutely entitled ” to the leasehold/ 1 ) though he too would come in 
for a similar equity under a different rule/ 2 3 ) A claim under this section ia 
not inconsistent with the transferor’s limited ownership, though in such a 
case the transferee would have to show his belief in the existence of circum¬ 
stances justifying a permanent alienation by the holder of a limited estate/ 5 )' 


876. In the second place, then, the claimant for compensation must 

be a transferee, not merely one believing in good faith that. 
Trans er ,nus he a transferee but a transferee in fact. Nor need this 
a s * transfer be unimpeachable, for if so, there would be no 

occasion for the intervention of the rule. But the transferee must have 
taken under a title which he believed to be unassailable. As this cannot be 


predicated of a mortgagor, whose position is that of a person acquainted 
with the imperfection of his title, and one entirely of his own choosing, it 
has been held that he cannot claim emblements raised by him on the sale 
of his property/ 4 ) And the mortgagee in possession is in a similar predi¬ 
cament, for he too cannot claim the value of the standing crops raised by 
him as against the auction-purchaser of land in execution of his mortgage- 
decree/ 5 ) So, again, in the case of a tenant, if the tenancy in its inception 
was not permanent, and the lessee had no reason to believe himself to be- 
a permanent tenant, no compensation could be allowed to him on eviction 
for improvements made or buildings, erected on the demised land/ 6 ) except 
on the ground of acquiescence, which cannot be presumed from a mere non¬ 
interference on the part of the landlord.C) Permanency may, however, be 
inferred not only from, the nature of the tenure but also from the surrounding 
circumstances, in which case the tenant will be entitled to compensation. 
Thus, where the Gaokars or village officers of a village who were responsible 
to the Government for the revenue, granted a certain land in 1801 to the 
plaintiff’s grandfather “ from generation to generation ” at a fixed specified 
rent: the village having subsequently passed to the native chiefs and latterly 
to the British, the original grant was confirmed by both and was described 
by the British officers as katuban, i.e.. land held in perpetuity at a fixed 
rent. The land was so assessed until 1889, when the survey-officers 
cancelled the entry, and in 1897 the Collector called upon the grantee to 
pay up the enhanced assessment made bv the survey officers, but it was 
held that the case fell within the equitable principle which protects one 
who spends money on the improvements of land under an expectation of an 


(1) Raja of Venkatgiri v. Mukku. 7 
T. C., 202 (208) ; contra Raja Rudra Partab 
v. Deb Pershad, (1905), 8 O. C. 13. 

(2) S. 108 (m) (p) (q) post. 

(3) Nanjamma v. Nacharammal, 17 M. 
L. R., 622 ; Nanjappa v. Peruma, 32 M. 
630 (531). 

(4) Land Mortgage Bank v. Vishnu , 

* B. 670. 

(6) Ramalinga v. Samiappa , 13 M. 15. 
(6) Ismail v. Kali Krishna, 6 C. W. N., 


134 (140); following Shaikh Hosein v. 
Goverdhan, 20 B. 1 ; Jugmohan v. Pallo- 
onjee, 22 B. 1 ; Municipal Corporation 
v. Secretary of State, 29 B. 580 ; Narasayya 
v. Raja of Venkatagiri, 37 M. 1 (14). 

(7) Nun do Kumar v. Banomali. 29 
C. 879; doubted but applied in Nara¬ 
sayya v. Raja of Venkatagiri, 37 M. 1 
(14); Seth Mohan Lai v. Choudhri Chunni, 
Lai, 2 N. L. R., 4. 
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, 1 u« ifc owners ( l > So where the de- 

interest therein created or encourage > , ■ tiff * spre de C essor in title on 

fendanf father was given « ^ ^ exp“on the detenthints father 

an annual rent in perpetuity and in thatexpect. ^ it was held 

had made improvements, thoug nresumablv made improvements in 

that since the defendant s father i V )orpe tualthe defendant could not 
the bona fide belief that his lease *• 1. I f 0 r the improvements.< 2 > A 

be ejected without being gi\en c ' ourt f or possession of certain land 

held a decree of a coinpeUu ( lecree formal possession of it. He 

as against B, and obtained un . lcl ' , ne cessarv possession of it as was 

was however, allowed to remain. in sue it . B removed his 

requisite to enable him to lemo' L • P dec i nra tion that* he was A « 

crop, and thereafter sued in a cml cm fiuit all(1 n declaratory 

tenant holding occupancy right.. • j { { damages in respect of 

decree was given to B. ^' '^^^op butThe court having.held that B’« 
the alleged removal b\ -1 of a . iurisdiction, his possession, as a tres- 

"^ed by the decree passed in h,s 

favour.< 3 > , 

877. It would appear that a case for C h ° nl P^ pa ^ s possession f< r a 

would be made out from « oc i iub]e rt . liot w as 

Long possession uum ber of years, and so m a . , 1 buildings 

when sufficient. given to „ tenant who had b*en.u*tered to ^ ^ rents .? 4 , 

for a period of twenty-five S n "fourtlr share in a house which the 

The plaintiffs were held entitled * * ant by tw0 sa le-deeds executed m 
remaining co-sharers had sold to d f 1 The house was then a 

1899 and 1901. The Pontiffs ' bu nt it at the cost of Ks. 1,600. In 1911 
Ucha house. The defendant lebuilt, t ^ ^ before the @xpl of 

the plaintiffs sued for three-quarter .h , aintiffs y Es , 15 0 in lieu of then 

limitation. The Court decreed to t P Council appeared to have 

shared 5 ' And in a Colonial appeM t out that the equity 

further widened the seope of the pm P • ly on the ground that 

arising from expenditure on.hind need * Seated. ”< 5 > The court 

p— ions to " ^ yeare(7> or from 

a period sufficiently long stan mg- ^ occllpnnt is referable to 

Apart from the cases, m " of cftses fa which n o such presum,.- 

a grant there still remains a h „ ^ relief mT still be admissible. Such 

tion is possible, but m whic Wenslevdale, who, in a leading case, said t 

ft case was contemplated iy miDPOsin" it to be his own, and I, knowing 

" If a stranger build ° n .^J rfere V',t P leave him to go on, equity considers it 
it. to be mine, do not l r . passive and afterwards to interfere and 

to be dishonest m ™ *^, r n ( ™ no 4inglv upon my land, there is no principle 

profit. But if a stranger'build,kno on bllvin „ baclc my land with 

of equity which prevent.^ occup ier has independently added to it. 
nil the addi > on * _ ‘ ---... ... (10151- 


(1) Secretary of State v 
B \lVn«dra Partab v. Dehi Pcrshad. * 
° ( 3 ) Udit Narayan v. Shih 1M. 20 
Yethtoadabai v. Bamchandra . 1ft P. 

66. 


(5) Chat tar Singh v. Balia Bam. (1015) 
P. L. R.. 54 : 28 T. C. 350. 

(6) PI cm mar v. Mayor. 0 App. 

A. 600 : Attorney-General v. Holt, [1015J, 

\ C. 599. 

(7) Gnnyadhur v. Ayimuddhx, 8 C. 060. 
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If a tenant of a mine does the same thing he cannot insist on refusing to 
give up the estate at the end of his term. It was his own folly to build.”* 1 ) 
But m India, in the latter case, the occupier is conceded the right of remov¬ 
ing his structure/ 2 3 4 ) though he cannot claim compensation/ 5 ) even though 

he had acted in a mistaken belief as to his rights in which the landlord may 
have shared/ 4 ) J 


Of course, m such a case relief merely by way of compensation would 

be out of question because to confirm a trespasser’s possession in such a 

case would be to enable him to purchase another man's property against 
that man’s will/ 5 ) * * J 6 


878. But while it is so in ordinary cases, trespass may vary in 
degree. A person may honestly believe that his title is good though on 
investigation it may fail. In the latter case, the person may be e4ted, 
but he is entitled to be reimbursed the cost of improvements. Such a 
case is not covered by this section, but it is by s. 70 of the Contract 


• 87 ?** ° f th ® transferee.—'Thirdly, the transferee must believe 

i* 1 * faith, that he is. absolutely entitled to the property. Now ** good 

faith ” implies a certain degree of circumspection, some inquiry vhere 
inquiry was natural, though it is consistent with negligence/7) So it has 
been observed: “ We are not prepared to say that good faith within the 
meaning of section 51 of the Transfer of Property Act is necessarily pre¬ 
cluded by facts showing negligence in investigating the title. In fact to 
hold that every default in investigating the title, ipso facto makes section 51 
inapplicable would be to exclude a very large class of cases, from a rule 
which is based on obvious considerations of justice. ”(8) But there is 
necessarily a limit to this rule. For instance, a purchaser from a Hindu 
female may be at least presumed to have known that his vendor had no 
absolute power of disposal of immoveable property, and. consequently, he 

. • , ^ i. j i _____ inquire into the existence of 

circumstances which alone entitle a Hindu female to make an absolute 

transfer of property/ 5 ) But, if he does inquire and believing in his absolute 

title expends, money upon improvements, he would, of course, be entitled 

to compensation/ 10 ) Such was the case of the purchaser who had pur- 


(1) Ramsden v. Dysen, L. R., 1 H. 

L., 129, (168), on this point Lord Cran- 
worth, L. O., concurred (p. 140) while 
Lord Kingsdown’s dictum is not different 
(p. 170) ; Yeshwada v. Ramchandra , 18 

B. 66 (78, 79) ; Ranchod Lai v. S. S., 36 
B. 182 (188, 189). It will be observed 
that ’’’all these are cases of encourage¬ 
ment by the owner, classified in § 795. 

(2) Narayan v. Bholagir, 6 B. H. C. R., 
80; cf. Shaifc Husain v. Gobardhandas, 
20 B. 1 (7) ; Jethalal v. Lalbhai, 28 B. 
298; Mahan Lai v. Chunni Lai, 2 Nag. 
L. R., 4. 

(3) Shaik Husain v. Oovardandas, 20 
B. 1 (7). 

(4) Jugmohandas v. Pallonjee, 22 B. 

• 

(*) Jethalal v. Lalbhai , 28 B. 298 ; 

t 1 “ Gan ff a Din v. Jagat, 12 L. 

1020. 


(6) Bhupendra Kumar v. Peary Mohan, 
40 I. C. (C.), 464. 

(7) S. 3 (20) General Clauses Act (Act 
X of 1897) ; Muthunsa v. Apsabai, 36 M. 
194 ; followed in Narayana v. Sankara - 
narayana, 24 I. C. 940 ; Collier v. Baron, 
2 N. L. R., 34. 

(8) Nanjappa v. Peruma, 32 M. 630 
(531). 

(9) Nanjappa v. Peruma , 32 M. 530 
(531) Baba Khan Singh v. Dhunna Singh , 
1872) P. R., No. 7 ; Suleman v. Perichevla, 
21 M. L. W. 115; Rajrup v. Gopi, 23 
A. L. J.. 207 ; Hansraj v. Mt Somni, 44 
A. 665 Nandi v. Samp Lai 39 A. 563 ; 
Onkar v. S. S., 56 I. C. (Pat.), 813. 

(10) American Baptist dbc. Society v. 

Ammalanadhuni, 48 I. C. (M.), 859; 

Kalavagunta v. Gudimalla, 29 I. C. (M.) 
269 ; Etizad v. Beni Bahadur, 45 I. C. 
(Oudh), 242. 
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chased from a Hindu widow W ylaL^'^A^er^may act in 

by the reversioner after the lapse ° . , m r vu^ nnodinn is one 

J _i. »ir>»lpr n mistake ot lav 


by the reversioner after the lapse of . w < 2) ^ The question is one 

good faith, though he acts under a m»tata ■°l^ and ciroum . 
of foot® dependent upon ‘he facte av a. able ^ ^ ^ ^ whether 

stances known to the claimant . fr0 ^ , b y f 0 f his absolute title. 

tSSte ^,r%s m fon^ule consideration is material, 
but is not conclusive of good faith/ 4 ) 

880. The one essential ele “ e “L°r t though* onsouree, it was 

belief in one’s title must be’ hone f s ^ 1 y ig cons i st ent with negligence and 

necessarily erroneou . (jood ODeration upon one’s rights due 

ignorance of law and miseoncep Qr ascer t a in the true facts.® 

to one’s failure to make prop q » , , m exc hange some land 
So where the plaintiff had purcha. , ey[c ^ on h eld entitled to improve- 

without a registered deed he v as in possession had taken under 

merits.® In another case the m^tgagee^ P iortgag0r , s failure to pay 

a mortgage deed which P™vid t d a te the instrument should operate 
the mortgage-money before a cert that date, the mortgagee made 

as an absolute sale deed On exp ^ fterwardg rule d out as a clog on 
improvements but the stipulation «• courfc he ld his case covered by 

the mortgagor’s right of redempt . tered up0 n possession of their 

this rule/ 7 ) Where the ^t hels of "one Ram Din, but his 

land believing themselves to be t reference The court ejected them 
bastard brother was held entitled ^ tg made /8) Such would be the 

jess* “ «■ 

pending litigation/ 9 ) 

Following this principle the ^^“Xu^the^ctiTnts such does 
an execution-purchaser upon hw g h w0uld be his case if the proceed- 
not apply to involuntoy^twnsfe .. y ^ afterwards set aside as 

ings m which he had acqu „ rnf>0 dure < 10 ) 
incompetent or for any defect of procedure. 

, fnith where the transferee takes a chance with 
There can be no good fa t n ^ ^ mal<e improvements before the 

notice of a prior contract/ ) 0 est i on i n such cases is whether what 

s. rat: usa. »• »■* _ 


<fcc. Soci'ly V. 

‘ ' Snhib - 30 

M. 197 (199.) 

$ Natyappa' v. Peru**, 32 M. 330 

(5 ?m <; 3 (20), General Clauses Act (Act 
1879) Kandarpa v. Jogendra Nath, 
12 C L. X, 391 ; Nanijappa v. 

KS L W 369 ; 24 I C 940 , 
Shahabuddin v. Wahid Bux, 14 S. R. U , 
56 I. C., 492. 


(6) Ramanalhan v. JRanganathan, 40 

(7) Pandiyan v. Vellayappa, 33 M. L. J., 

316 ; 42 I. C., 438. _ 

(8) Sitla Buksh v. Sami-ud-din, 4 O.L.J. 

614 ; 42 I. C., 428. M 

(9) Veluswamy v. Bommachi, 25 M. 

L. J., 324; 21 I. C., 219; Ameerchand 
v. Durga Das, (1916), P. L. R., 70; 34 
I. C., 957; Nikki v. Oxijar Mai (1917) 
P. W. R. 94 ; 42 I. C. 64. 

10 Mithec”sa v. Apsa Bivi 36 M. 194. 

(11) Maradhar v. Bhagahati 41 C. 852. 

(12) D'ofamini v. Peddadhimaka (1915) 

M. W. N. 148 ; 23 I. C. 51. 
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881. Right to Buildings. —According to the usage* and customs of 
this country, buildings and other such improvements made on land do not, 
by the mere accident of their being attached to the soil, become the 
property of the owner of the soil. The general rule is, that, if he who 
makes the improvement is not a mere trespasser, but is in possession under 
any bona fide title or claim of title, he is entitled either to remove the 
materials, restoring the land to the state in which it was before the improve¬ 
ment was made, or to obtain compensation for the value of the building 
if it was allowed to remain for the benefit of the owners of the soil; the 
option of taking the building or allowing the removal of the materials, 
remaining with the owner of the land in those cases in which the building 
is not taken down by the builder during the continuance of any estate which 
he may possess. And this principle is in accord with both the Hindu and 
Mahomedan laws.* 1 ) But in a later case it has been held that although 
this rule has been laid down as in accordance with justice, equity and good 
conscience, it does not apply to Calcutta and the other large towns, but 
only to the mofussil: The sort of houses that are generally found there 

are, for the most part, readily removable, .and the cutcha or semi -cutcha 
buildings such as are erected by the poorer native population, have always 
been considered as in the nature of moveable property.”* 2 ) What is equit¬ 
able in the mofussil may not be so in the large towns and Calcutta.* 3 ) 
But where lands were let out more than sixty years before suit apparently 
for building and not agricultural purposes, and the lessee built thereon 
substantial buildings, it was presumed that the grant was of a permanent 
character, and the lessee could not therefore be evicted.* 4 ) But where the 
defendant is shown not to have entered on the land for building purposes 
or to have built “ in the hope or encouragement by the plaintiff of an 
extended term or an allowance for expenditure.”* 5 6 ) he will be ejected with¬ 
out being allowed anything for improvement;* 5 ) but it is otherwise if the 
landlord has acquiesced in the buildings being erected on his land.* 7 ) Where 
a person lies by under such circumstances ns to induce a belief that a 
voidable lease would be treated as valid, and the lessee makes improve¬ 
ments, he is entitled to compensation in respect of them.* 8 ) But a tenant 
building on his landlord’s land cannot, of course as such, claim any com¬ 
pensation.* 9 ) And a co-parcener purchasing such buildings from a stranger 
is in no better position.* 10 ) 


882. Protection of Licensee. —Where a person merely grants to another 
a right to build or remain upon his land, and such right falls short of an 
easement or an interest in the property, it is designated a license in the 


(1) In re Thakoor Chander, B. L. R., 
Sup. Vol., 595 F. B., Ismai Kanai v. 
Nafarali, 27 M. 21] (216); Durgozi Row 
v. Fakeer Sahib, 30 M. 197 (198, 199). 

(2) Per Garth, C. J.. in Juggut Mohinee 
v. Dwarka Nath, 8 C. 582 ' (590) ; but 
see Dunia Lai v. Gopinath, 22 C. 820 ; 
Beni Madhab v. Jaikrishna, 7 B. L. R., 
152 ; Yeshwada v. Ramchandra, 18 B. 
66 (81). 

(3) Juggut Mohinee v. Dwarka Nath, 
8 C. 582 (592). 

(4) Gangadhur v. Ajimuddin, 8 C. 960. 

(5) Ramsden v. Dyson, L. R., 1 H. L., 
129 (168). 

(6) Onkarappa v. Subaji, 15 B. 71. 


(7) Yeshwadabai v. Ramchandra, 18 B. 
66 ; but contra in Nanaibai v. Rameshar, 
16 A. 328. 

(8) Dattabi v. Kalba, 21 B. 749; MU 

Bani v. Sheikh Jan Mahomed, 3 B. L. 
R-, (A. C.), 18 ; Nundo v. Banomali, 

29 C. 871 ; following Cawdor v. Lewis, 
1 Y. & C., 427 ; Wilmott v. Barber, 15 
Ch. D., 96 ; Arunchellu?n v. Olagppah, 
4 M. H. C. R., 312 ; Onkarvppa v. Subaji, 
15 B. 71 ; Dattarya v. Shridhar, 17 B. 
736 ; Kunharntnad v. Narayamen, 12 M. 
320 ; and see notes ante. 

(9) Shaik Husain v. Gotcardandas, 20 
B. 1. 

(10) Muhamed v. Faziz Baksh, 18 20 
361. 
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Indian Easements Aot.W which provides thut a license cannot be revoked 
where the licensee, acting upon the license, has executed a work of a pei- 
manent character and incurred expenses in the execution.<> In other 
words, a person, though given and acquiring no right over the land, may 
still have the right to its possession as an incident of the buildings erected 
thereon to which he has a right, if the licensor had only permitted then- 
erection, and if the buildings erected are permanent. And as the licensee, 
is not the lessee, there is nothing in his possession to indicate his subordinate 
tenure, and he may, therefore, conceivably acquire an indefeasible title to 
the land if the owner is not sufficiently vigilant to prevent the accrual of 
a right by adverse possession.(3) Of course, only a licensee executing a work 
of a permanent character is entitled to the legislative protection What 
is a work of a permanent character is, however, a question of fact upon 

which no general observations are possible A kajehn .u h^t^be 

be a work of a permanent character, and the fact tha 
renewed from time to time does not make it otherwise.' 

883. Where a party has raised a building upon the land of another 
courts of equity have been loth to decree demolition after the building had 
been once finished, and for this reason unfinished buildings are, ordinarily 
allowed to remain in statu quo. Indeed, where by so doing no harm ineed 
be apprehended the practice is to insist upon it and so to avoid as far as 
possible placing the person who is raising the structure in a position to say 
afterwards on the basis of his own act, that circumstances have reached 
a stage in which on equitable considerations the demolition should not be 

insisted “pen. But where the effect, of stoppage of ^Xwould t^th t 

substantial pl^il SLder 

takes “demnify h \t f Tn the "ev’ent & his failure to make good his title 

agai Wheira (5) mortgagee not entitled to possession makes improvements, he 

is in no better position than the mortgagor himself who may choose to> spend 

\ . nrAnpr i v (6) If in a decree for redemption the mortgagee 

iTTllowed compensation for improvement, and afterwards it appears that 
. 'V • . Jpo-pp come part of the improvement assessed 

therein has P either increased^ or ceased to exist,» the party benefiting by 
it can claim a- revaluation. The party making improvements is entitled 
to compensation only in respect of such improvements as are m a reason- 

ably good condition. 


(1) S. 52 Indian Easements Act. (V 
of 1882) 

(2) lb. S. 60 (b) : The law in Entrland 
is identical. So Hauehton. J_. laid down 
in Webb v. Paternoster, 2 Roll. nep.. 
143 (152) that a license executed is not 
covmtormandable cited per Lord Ellen- 
borough C., in Winter v. R took well, 8 
East.. 308 (310); Plimmerv. Mayor, &c., 
Wellington, 9 App. Cas.. 699 (714) - Nazir- 
ul-Zaman v. Azimullah, 3 A. b. .J. tt., 
765 

(3) Bhadder v. Khairuddin , 3 A. L. 

J - R ’ 760 - . • , 

(4) Nas rid Zaman v. Azimullah ; 3 

A. L. J. R., 765. 


(5) Chandra Nath v. Sree Qohind, 6 
C. W. N.. 308. of. Cork Corporation v. 
Rooney, 7 L. R. Ir.. 191 : Daniel v. Fer- 
gusNon, (18911, 2 Ch., 27 ; Non Joel v. 
Hornsey/, (1895], 2 Ch. 774 : Zohada Jan 
v. Muhammad, 15 A. 8 ; Baddam v. Dhan- 
put Singh, 1 C. W. N., 429. 

(6) Rangaya v. Parthasarthi, 20 M. 

120 (123).' 

(7) Rarnuni v. Sankar, 10 M. 367. 

(8) Krishna v. Shrinivasa, 20 M. 124 
(126). 

(9) Gubbins v. Creed, 2 Sch. Lef., 225, 
approved in Krishna v. Srinivasa, 20 
M. 124 (128). 
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884 What are Improvements? —The term “ improvements ,,(1) has 
not been defined in the Act, but it is obviously used in its popular sense, 
as meaning ameliorations by making valuable additions and alterations 
which increase the value of property, or enhance its excellence. It means 
something more than a small expenditure on the manuring and levelling 
of the lands for the purpose of profitable cultivation*® such as their 
reclamation by banking or levelling them, the construction of a water 
channel or the like. So in the case of a house the upkeep and repair could 
not be classed as improvements within the meaning of this section.*® 
It is not necessary that the improvements should be confined to enhancing 
the value of the property without altering its character. For instance, an 
agricultural farm, might be converted into a suburban town, a house into a 
theatre, and, indeed, the rule allows the transferee to use his own judg¬ 
ment unfettered by any rules and restrictions, since the transferee is pre¬ 
sumed to incur the cost without any thought of reimbursement. 

It will be noted that the transferee is not entitled to be repaid all 
out-of-pocket expenses, nor any enhanced value due to other causes. He 
is only entitled to the “ value of improvements estimated and paid to 
himself ” or charged on the property. Such estimate would, of course, 
take note of only the existing improvements which will have to be valued 
at the market rate as on the date of the claim, the transferor being put 
upon his election either to pay that sum and take back his property, or 
sell out to the transferee his own interest therein for which a separate 
valuation will have to be made at its current market value. 

885. Measure of Compensation.—It has been before remarked 
(§ 869) that the value of the improvements should not be calculated upon 
their capitalized value, or upon the basis of the return they are likely to 
fetch, but upon their fair market-value at the time of the surrender. The 
value must, however, be “ estimated/’ that is, calculated upon some intelli¬ 
gible basis, taking into consideration the prime cost as well as the time,, 
trouble or labour expended thereon. In short, a correct calculation involves 
solution of the question: “ What was the value of the improvements at 
the time of the institution of the ejectment-suit? In computing compen¬ 
sation a good deal must, necessarily, be left to conjecture. As their Lord- 
ships of the Privy Council observed: “It is quite true that in all valua¬ 
tions, judicial or other, there must be room for inferences and inclinations 
of opinion which being more or less conjectural, are difficult to reduce to 
exact reasoning or to explain to others. Every one who has gone through 
the process is aware of this lack of demonstrative proof in his own mind, 
and knows that every expert witness called before him has had his own set 
of conjectures, of more or less weight, according to experience and per¬ 
sonal sagacity. In such an inquiry as the present,, relating to subjects 
abounding with uncertainties, and on which there is little experience, there 
is more than ordinary room for guess-work; and it would be very unfair 
to require an exact exposition of reasons for the conclusions arrived at.”*® 
This, however, does not mean that the evidence adduced must not be the 
best available. It may have much to conjecture; but it must not leave 
it all there.*® The action does not entitle the transferee to claim small 

(1) Cf. its definition. 688 ante. (4) Secretary of Slate v. Charlesworth , 

(2) Sudala v. Sankara, 24 I. C. 26 B. 1 (21), P. C. _ 

(3) Keenotchi v. Kanicka, 24 I. C. (5) Meenatchi v. Manicka, 24 I. 

918 (920). (M), 918. 
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sums of money spent by him every year in the usual manuring and reselling 
of land.* 1 ) 

886. In other words, in estimating the value of improvements made 

by the transferee regard must be had to their “ value 
Value o! im- t j ie person evicted and not to the person evicting him.* 2 ) 
provements. As Privy Council observed: “ In such a case it is 

always to be borne in mind that the amount of the expenditure 
made has occasionally very little to do with the real issue, 
and that that issue is, to what extent has enhancement of the 
subject been produced. ”* 3 4 5 ) In this case the transferee had erected 
a temple at the cost of over Rs. 5,000 which was claimed 
by way of compensation to which the Privy Council replied: “ It has not 
been contended .... that the erection of the temple would of itself 


add to the selling value of the property, and the real question is ;> was the 
property as a marketable subject enhanced in value or not? ” Such 
estimate would take account of the value both present and potential,* 4 > the 
latter term being usually applied to the value for future purposes which 
must of necessity enter into all calculations of value. But the future 
purpose must be one, that will arise at no remote period, and is not a 
matter of speculation.* 5 ) Thus where lands were acquired in the island 
of Mombasa for a railway under the Indian Land Acquisition Act* 5 ) the 
Privy Council held the owners entitled to the market value at that date, 
including such speculative advance therein as had already taken place in 
consequence of the railway scheme, but excluding any speculative advance 
from the like cause. Both parties were excluded from “ speculations on 
the effects which the railway may produce on prices, except to the extent 
to which it is shown that such speculations had actually entered into the 
market price of this sort of land ” by the date of the declaration under 
s. 6 of the Act.* 7 > The question of future utility, must necessarily be some¬ 
what conjectural, but it cannot be ignored; “ for future utility is a thing 
that people have an eye to in buying land, and the market price of land is 
affected by it.”* 8 ) But such future utility must be estimated by prudent 
business calculations and not by a mere speculation and impractical 


imagination.* 9 ) „ , , , , , , ,. 

Where transfers are not frequent to afford a reliable data for estimating 

the value of the improvements or the market value of property, valuation 

may be made by capitalising the rental or annual value. I his will vary 

with the locality and demand for land, the prevailing rate of interest and 

the nature of the property, but all things considered, it varies from 15 to 


25 years’ purchase.* 10 ) 

887. “ Though the improvements apart from the corpus may not 

always be capable of valuation, their approximate value 
Market value. ma y ^e deduced by valuing the whole property as on the 


(1) Sudala v. Sankaranarayana , 1 M. 

L. W., 371, 24 I. C. 879. . 

(2) Baity v. Isle of Thanet Light Railways, 
[1900] 1 Q. B. 722 ; 6 Halsbury’s Laws 

of England, p. 38, 8. 40. . 

(3) Kanhayalal v. National Bank, 40 

C. 555, P. C. 

(4) R. v. Broum, L. R., 2 Q. B., 630 
(631) ; Broum v. Commissioner for Railways, 
16 App. Caa. 240; In re Cough and the 
Aspalria do Co ., Water Board , [1904], 
1 K. B., 417. 

(5) R. v. Brown, L. R., 2 Q. B., 630 


(631). 

(6) Act I of 1894. 

(7) Secretary of State v. Charles,corth 
Pilling do Co., 26 B., 1, (23), (P. C.) 

(8) Rajendra Nath v. Secretary of State 
32 C., 343 (348). 

(9) 76. P. 348. 

(10) Collector of Hoogly v. Rajkristo, 
22 W. R., 234, Heysham v. Bholanath, 
11 B. L. R., 236; Carey v. Banu Miya, 
B. H. C. R., 34 ; Secretary of State v. 
Shanmugaraya, 16 M. 369 P. C. 
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date of the claim, and deducting therefrom the value of tht transferors 
interest. Such value must be “ the market value," i.e., the price which 
a willing vendor might expect to obtain in the open market from a willing 
purchaser. The recognised modes of ascertaining this market value are: 
(i) if a part or parts of the land has or have been previously sold, such sales 
are taken as a fair basis upon which, making all proper allowances for 
situation, etc., value of that taken is determined; (ii) to ascertain the net 
annual income of the land, and to deduce its value by allowing a certain 
number of years’ purchase of such income, according to the nature of the- 
property; (iii) to find out the prices at which lands in the vicinity have been 
sold and purchased and making all due allowance for situation to deduce 
from such sales, the price which the land in question would probably fetch 
if offered for sale to the public.*h The market value is not to be estimated 
bv the costs of what may have been done to preserve^ the land. It is not 
to be estimated by the money the owner may have spent in improving the 
land ; for a man might spend" a great deal of money on improvements, and 
vet the result might be that the market value was not increased to the 
amount which he had thought fit to spend.* 2 ) Profit from the most ad¬ 
vantageous disposition of land is one test for determining its market price.* 3 ) 

888. Crops must be presumed to be grown by the transferee under an 

expectation, created or encouraged by the landlord that he 
Right to grow- s h a u be entitled to reap them. But if it is shown that 
ing crops. he had no such expectation, he is not entitled to the 

usufruct.* 4 ) Where crops are standing, the decree cannot be subjected to 
the condition that the defendant should not be evicted till the crops he had 
shown were cut, but only that the defendant should be allowed free ingress- 
and egress for the purpose of taking them.* 5 ) 

889. This section does not override the provisions of the several Local 

Acts by which provision is made for compensating out- 
Compens a t i o n going tenants. Thus under the Malabar Compensation 
under Local Acts. £ Qr Tenants Improvements Act,* 6 ) special provisions are 

made for compensating tenants.* 7 ) _ 

890. The case of improvements by mortgagee will be discussed under 
Improvements by s. 63 and that of the lessee when examining the provisions 

lessee and mort- of s.108 (???) (p) ( q ). Generally speaking, their claim to 
gagee. compensation is defined in rule (3) (§ 868) i.e.,. persons 

possessed of limited interest are only entitled to compensation for improve¬ 
ments if they can be shown to have been encouraged by the owner. This 
is a question of law to be inferred upon the facts of each case. The fact 
that the tenant possesses the right of occupancy in his tenure does not 
make his case exceptional.* 8 ) His claim to compensation must rest on 
either contract or estoppel.* 9 ) He cannot claim compensation which he 
is bound to make under the terms of his lease.* 10 ) Except where the tenant 
establishes a special case for compensation, he is entitled to remove his 
building, but in this case his landlord has the option of preventing their 


(1) Tn re Munji Khetney, 15 B. 279. 

( n ) Collector of Hooghly v. Raj Krifito, 
22 W. B.. 234 ; Fink v. Secretary of State, 
34 C. 599. 

(3) Fink v. Secretary of State, 34 O. 
599 (603, 604). 

(4) Land Mortgage Bank v. Fi-sTirm, 
2 B. 670. 

(5) Deo Dat v. Ram Autar. 8 A. 502. 

(6) Mad.. Act, I of 1887. 

(7) S. 36. 


(8) Nania Pillai v. Ramanathan. 3J 
M. L. J., 84 ; 41 I. C., 788 : Perumal v. 
Mhd. Kasim, 28 I. C. (M.). 840. 

(9) Angammal v. Malik Mahomed, 3o 
M. 710; Travadi v. Salai Ammal, 35 
M. L. J., 281 : 43 I. C. 643 ; Bhunesicar 
v. Lai Bahadur, 61 T. C. (N.) 380 ; Banmal * 
v. Nihal Singh, 48 I. C.. 354. 

(10) Mangalasawmi v. Raja of Ramnaa r 
1 M. L. W. 1074 ; 37 I. C. 361. 
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removal bv paying for them.m As regards improvements by the mort¬ 
gagee, the question can only arise when he is in possession. Neither this 
sectio-i nor this Act deals with improvements made by him; but the rule is 
that he is entitled to be paid for such improvements as are lasting and add 
to the marketable value of property provided their cost is not unreasonable, 
and excessive which if permitted, might, to quote the language of Lord 
Langdale “ improve the mortgagor out of his estate/ Ot eouise, lie is 
entitled to be paid for improvements made with the owner s consent, or 
after notice to him in which he acquiesces. But notice is not uecessai} it 
the improvement is useful and reasonable. As distinguished from improve- 
merfts the mortgagee is entitled to be paid for the ordinary repair* as pro¬ 
vided in s. 72 while his right to accession is set out in s. b.i undei which 
the subjeot will have to be considered in further detail. 

52. During the active prosecution m any Court ha\ mg 

authority in British India, or established 

beyond the limits of British India by the 
Governor-General in Council, of a conten¬ 
tious suit or proceeding in which any right 
to immoveable property is directly and specifically in 
question, the property cannot be transferred or otherwise 
dealt with by any party to the suit or proceeding so as to 
affect the rights of any other party thereto under any decree 
or order which may be made therein, except under the 
authority of the Court and on such terms as it may impose. 

SYNOPSIS. 


Transfer of pro¬ 
perty pending suit 
relating thereto. 


891. Analogous Law. 

892. Change in the 
English Law. 

898. Principle. 

89If. Meaning of Words. 
895. Who cannot transfer. 
890. When Lis Pendens 
begins. • 

897. Actively prosecuted. 

898. Appeal execution. 
900. Revival of dis- 

V) issed suit; Review. 
902. Pritish court. 

90Jf. Suit, must be con¬ 
tentious. 

907. Commencement of 
contention. 

908. Alienation of what 
Property prohibited. 


Paragraph 

910. To what suits is 
the Doctrine in¬ 
applicable. 

911. Administration 
suits. 

912. Money Suits. 

918. Partition Suits. 

915. What Transfers 
allowed. 

916. Right germinated 
before suit. 

917 — 919. Leases — parti. 

tion—waiver by 
party affected. 

920. Where laches bar 
remedy. 

921. Involuntary Trans¬ 
fers. 


92!,. 


or 


9 : 


i) - 


926. 


92 


929. 

932. 

933. 
935. 
986. 

937. 


“ Transferred 
dealt with.” 
Adoption pendente 
lite. 

Registration con¬ 
fers no priority. 

Lis pendens creates 
no lien. 

Position of aliened 
pendente lite. 

SInch transfer not 
void. 

Effect of attach¬ 
ment. 

Alienation pend¬ 
ing induction. 
Alienation before 
and after attach¬ 
ment. 

Excepted Transfers. 


irTOJJZTLy y/v/n / 

891. Analogous Law.—This is the legislative exposition of the com¬ 
mon law maxim p endente lite nihil innovaturW —the principle of which had 

(1) Angammal v. Malik Mahomed, 30 16 I. C. 635. . 

(3) Per Lord Langdale in Smut on v. 

(2) Shepard v. Jones, 21 Ch. D. 469; Hooper, 6 Beav., 246 (248); explained 

Henderson v. Astwood (1894), A. C. 150 in Shepard v. Jones, 21 Ch. D., 469 (479). 
(163) • Nijalingappa v. Chanabasawa, 20 (4) “ During a litigation nothing now 

Bom.* L. R. 895 ; 47 I. C. 751; Rahama- should be introduced.” Co. I.itt., 2245. 
vllah v. Yusuf Ali, 10 A. L. J., 124; 
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long been recognized in India, before the Act/ 1 ) (§§ 150-154). The 
doctrine has always had a wider application here than in England/ 2 ) where the 
doctrine has been considerably narrowed down by the Statute/ 3 ) which 
provides that a l is pendens shall not bind a purchaser without express notice 
thereof, unless the transfer is made after the registration of the lis pendens 
and the registration to be binding must be repeated every five years. And 
the court before whom the litigation is pending may, if satisfied that the 
litigation is not prosecuted bona fide order the registration to be vacated/ 4 ) 
There is nothing analogous to this in India where the doctrine applies 
generally in the form in which it existed prior to the passing of the Vie- 
torial Statutes. In both countries it applies only to immoveable property/ 5 ) 
The Code of Civil Procedure 1853 tacitly recognized the rule in section 233 
which provided as follows: “ If the decree be for a house, land, or other 
immoveable property in the occupancy of a defendant or of some person on 
his behalf, or of some person claiming under a title created by the defendant 
subsequently to the institution of the suit, the Court shall order delivery 
thereof to be made by putting the party to whom the house, land, or other 
immoveable property may have been adjudged, or anv person whom he may 
appoint to receive delivery on his behalf, in possession “thereof, and if need be, 
by removing any person who may refuse to vacate the same.” The words 
expressive of the doctrine were excluded from the corresponding section/ 6 ) 
of the later Codes probably because the principle is not one of procedure, 
but of equitable law, which finds a fitting place in the Act' relating to the 
transfer of property. 

Lis pendens affecting procedure is dealt with in section 10 of the Code, 
which prohibits the same matter being agitated in different courts at the 
same time. 

The private alienation of property after its attachment and during its 
continuance is declared void by the Code as against all claims enforceable 
under the attachment/ 7 ) Moreover, the section itself has been held to be 
applicable to involuntary transfers, though it has not been enacted to apply 
to them/ 8 > It has, however, no application to moveables/ 9 ) though its 


(1) Kanfiim v. U nnodapershad , 1 Hyde, 
160; Balaji v. Khusalji , 11 B. H. C. R., 
24 ; Gxdabchand v. Dhandi, ib., 64 ; Raoit 
v. K"sha i ib., 139. L'^mai Das v. 
Dasrat, 6 B. 168, F. B.; Sam v. Apundi, 
6 M. H. C. R., 75 ; Manual Frueal v. Sang- 
pallai, 7 M. H. C. R., 104 ; Munisami v. 
Dakshinamurthi , 5 M. 371. 

(2) Kassim v. Unnodapershad, 1 Hvde. 
160. 

(3) (1839), 2 & 3 Vie., C. 11, S. 7. 

(4) 30 & 31 Vio., C. 47 S. 2. 

(5) See heading over S. 38 ante ; Govind 

v. Jijibai ; 14 Bom. L. R., 9 (13); Haji 
Sidharan, 9 C. P. L. R., Puninthavelu v. 
Bhashyam, 25 M. 406 (422) ; Wigram v. 

Buckley, [1894], 3 Ch., 483. 

(6) S. 263. 

(7) S. 276, Code of Civil Procedure, 
1882 ; now S. 64, Civil Procedure Code, 
1908 (Act V of 1908). 

(8) Motilal v. Karrabuldin, 5 C. M. 
9 ; Dinonath v. Shama Bibi, 28 C. 23 ; 
Maharaja v. Surendra Narain, 19 C.W.N. 

162 ; 28 I.C. 898; Tinoodhan v. Trilokya, 17 
C.W.N., 413 ; 18 I. C., 177 ; Ram Dayal v. 
Ram Tanu, 15 C.L.J., 137; 11 I.C., 464; 


Veynidra v. Maya Nadan, 43 M. 696 ; 
Veda Chari v. Narasimha, 45 M. L. J., 
825; (1924), M. 307; Salgun v. Nand 
Kumar. 40 L. J., 135; 40 I. C., 146, 
Kunj Behari Lai v. Ram Sahai, 20 L. J.; 
327; 30 I. C.. 213; Sohan Lai v. Job 
Singh, 16 O. C., 148 ; 20 I. C., 458 ; Mathura 
Prasad v. Dasai Sahu, 1 Pat. 287 ; Abdul 
Majid v. Abdul Majid, 4 B. L. J., 44; 
9 I. C., 772 ; Jageshwar v. Moti, 66 I. C. 
(N.), 631 ; Qudratulla v. Gulgandi, 12 

O. L. J., 346. Rajkishore v. Jadu 

Nath, 11 C. W. N.. 828; following Raj- 
kishen v. Radha, 21 W. R., 349; Radha 
v. Manohar, 15 C. 756, P. C.; Premchand 
v. P-'ruma ib. P. 546, Mahomed Tayab 
v. Hemchandra, 10 C. L. J., 590 (591) 
Mahadeo v. Thakur Prasad, 11 C. L- 
J. 528 (530) ; Ram Dayal v. Ram Tanu ; 
15 C. L. J., 137 (138) ; Vedachari v. Nara¬ 
simha, 45 M. L. J., 825; Naba Krishna 
v. Mohit Kali, 9 I. C. 840; Tinoodhan 
v. Trailokya, 18 I. C. 177; Soban Lai v. 
Jeb Singh, 16 O. C., 148. 

(9) Govind v. Jijibai, 36 B. 189; 
Narasappa v. Pattabiramah , 1 My. L. J.» 
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principle is held to apply equally to movoabls, othfer than money* 1 ) if the 
alienee takes with notice of the 


891. It has already been stated above that this doctrine is confined 
• only to immoveable property. Both in England and this 

♦hi 1 3 m country the principle was the same till the passing of the 

^ * Victorian Statute known as the Judgments Act, 1839,* 3) 

which has, as regards England considerably modified the previously existing 
law. This Statute was passed to relieve the hardship sometimes caused to 
innocent transferees, who may have bona fide purchased property without 
notice of the pending suit. By section 7 of the above Statute it is enacted 
that Us pendens will not affect purchasers or mortgagees without notice, 
unless it is registered and re-registered every five years. And by an amend¬ 
ing Statute* 4 ) provision is made for the entry and issue of certificates of 
satisfaction or discharge of lis pendens on the filing of acknowledgment or 
order of Court for vacating registration in case the court is satisfied that 
litigation is not prosecuted bona fide. These registers are open to search 
by intending purchasers* 5 ) on payment of a small fee. In England then, 
the present law may be said to depend upon constructive notice, within 
the meaning assigned to the term by this Act (§ § 153, 154). In India, 
however, there is at present no provision for the registration of suits and 
the doctrine must be construed to apply in the same sense as it was under¬ 
stood in England prior to the passing of the Statute of 1839. Apart from 
this difference, the principle of the section is entirely borrowed from the 
English law, and it was always held to be applicable to both Hindus and 
Mahomedans.* 6 ) Under section 223 of the Code of 1859.< 7 * * > however, it was 
held that an alienee pendente lite might under certain circumstances 
be reinstated in possession. In other words, an alienation of property 
pendent life was considered pritna facie fraudulent, but if the alienee could 
show that he was a bona fide purchaser for valuable consideration without 
notice, or that in any other way he had an equity superior to that of the 
plaintiff in the suit, lie might recover the property from which lie had been 
in the first instance summarily removed.*®) In a later case.*°) however it 
was held that inasmuch as the rule “ pendente life nihil innovator does 
not rest upon the equitable doctrine as to notice, it is a matter ot 
indifference whether or not, at the time of liis becoming grantee or vendee, 
the latter had actual notice of the existence of the suit (§ 152). And this 
view is now in accordance with the section. 


893. Principle_The principle of this section has been thus explained 

by Turner, L. J., in a leading English case:* 10 ) “ It is a doctrine common 

to the courts, both of law and equity, and rests, I apprehend, upon this 


(1) Maharaja v. Abdul Rahim, 62 I. 
C. (Pat.), 900. 

(2) Talari v. Viswanathan, 16 M. L. 
J., 158 ; 25 I. C., 133. 

(3) 2 & 3 Viet., C. 11. 

(4) (1860), 23 & 24 Viet., C. 115, S. 2. 

(5) By 45 & 46 Viet., C. 39, S. 2 (1882 
A. D.). 

(6) Lakshmandas v. Dasrat, 6 B. 168 ; 

Oulabchand. v. Dhondi, 11 B. H. C. R., 

4; Ex parte Nilmadhub, 2 I. J. N. S., 

169; Krishnappa v. Bahiru, 8 B. H. C. 

R. (A. O.), 55; Sam v. Apdundi, 6 M. 
H. C. R., 75; Fruval v. Sangapalli , 7 


M. H. C. R., 104 ; Kassim v. Unnoda- 
persad, 1 Hyde, 160 ; Umamoyee v. Tarini 
7 W. R., 225. 

(7) Act VIII of 1859 (Civil Procedure 
Code). 

(8) Per Melville, J., in Krishnappa v. 
Baharu, 8 B. H. C. R., 55 (60). 

(9) Oulabchand v. Dhondi, 11 B. H. 
C. R., 64. Lakshmati Das v. Dasrat, 6 
B. 168 (173) ; Manual Frual v. Sangpall, 
7 M. H. C. R., 104 (111). 

(10) Bellamy v. Sabine, 1 DeG. & J. F 
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foundation, that it would plainly be impossible that any action or suit 
could be brought to a successful termination if alienations pendente life 
were allowed to prevail. The plaintiff would be liable to be defeated in 
■every case by the defendants alienating before the judgment or decree, and 
would be driven to commence his proceedings de novo subject again to be 
defeated by the same course of proceedings.” Story explains the same 
rule from another standpoint. " Every man,” he says, r< is presumed to 
be attentive to what passes in the courts of justice of the state or 
sovereignty where he resides. And, therefore, a purchase made of pro¬ 
perty actually in litigation, pendente lite , for a valuable consideration, and 
without any express or implied notice in point of fact affects the purchaser 
in the same manner as if he had such notice, and he will accordingly be 
bound bv the judgment or decree in the suit.’T 1 * This doctrine of con¬ 
structive notice has been, however, condemned by the Indian High Courts* 2 * 
(§ 152). There can be no doubt that the principle of lis pendens does not 
rest upon an implied or constructive notice of the proceedings of the law 
courts, but rather upon necessity—the necessity that neither party to the 
litigation should alienate the property in dispute so as to affect his 
opponent.* 3 * For, if during the pendency of any action at law or in equity 
the claim to the property in controversy could be transferred from the 
parties to the suits so as to pass to a third party, unaffected by either the 
prior proceedings or the subsequent result of the litigation, then all tran¬ 
sactions in our courts of justice would, ns against men of ordinary fore¬ 
thought, prove mere idle ceremonies. The rule, no doubt originated in the 
Homan law which provided, “ Bern de qua eontroversia prohibimur in 

cerum dedicare.” 


894. Meaning of Words.— 44 Active prosecution ” means during the 
pendency for determination of the suit in a court of justice. No suit can 
be said to be actively prosecuted, which has not been instituted, although 
the claimant may have used efforts to bring about the suit. From the 
time of institution, up to its final settlement in execution, a suit must be 
regarded as being actively prosecuted.* 4 * The words refer to prosecution 
by 5 the plaintiff, and defect of jurisdiction in the court does not bar the 
application of the doctrine.* 5 * 44 Having authority ” means that the suit 
must be pending in a court of competent jurisdiction in British India, 
i.e.. court must have jurisdiction to grant the relief claimed. The words 
are used in the same sense as in the Code of Civil Procedure sections 12 
and 13. A decree of a foreign court, as of the supreme court of Singapore, 
will not operate upon the land in British India.* 6 * “ Established beyond, the 
limits ,” e.g., in Burmah. 44 Contentious suit or proceeding a suit is 
contentious if it is contested at the outset though it may not be sub¬ 
sequently, and may even then be compromised.* 7 * It was at one time 


(1) Eq. .Tris. (2nd Eng. Ed.), § 263. 

(2) Bv Collins, C. J., & Wilkinson, J., 
in Abboy v. Annamalai, 12 M. 180 ; Krish- 
nappa v. Bnhim. 8 B. H. C. R. (A. C.), 
59 ; Kailas Chandra v. Fulchand , 8 B. L. 
R., 474. 

(3) Bellamy v. Sabine, 1 DeG. & J., 

566 ; Baldeo v. Baijnath, 13 A. 371 (373) ; 

Faiyaz Husain v. Frag Narain, 29 A. 
"339 P. C.; Ram Raian v. Qokid, 2 O. C. 
330 ; Munnalal v. Mohamad, 6 O. C. 294 ; 

Kailas v. Fulchand, 8 B. L. R., 474 (489) ; 

Ram Kishen v. Deolichand, 22 W. R., 


547 ; Gour Sunder v. Hem Chander , 16 
C. 355 (363) : Natliaji v. Nana, 9 Bom. 

L. R., 1173 (1177) ; Sami Ayyan v. Ammat, 
6 M. H. C. R., 234 (238) ; Sella Goundan 
v. Muthai, 31 M. 268. 

(4) Kunhi Umar v. Amed, 14 M. 491 ; 
VenJcatesh v. Maruti , 12 B. 217. 

(5) Tangor v. Jaladhar , 5 I. C. 691 
(692). 

(6) Palani v. Subramanyan, 19 M. 257. 

(7) Upendra Chandra v. Mohri Zw. 
31 C. 745 ; Annamalai v. Appaya, 16 

M. L. J. R., 372, F. B. 
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ruled that a suit becomes contentious only from the service of the summons 
upon the opposite party,f 1 ) unless he can be fixed with earlier notice of the 
suit.( 2 3 > But this view is no longer tenable. It is the nature of the suit 
and not notice of it to the defendant that constitutes I’s pendens.^ The 
words “ contentious suit ” are used as distinguished from a friendly suit 
instituted by agreement between parties. Every suit which is not such a 
friendly suit by its nature and origin, is a contentious suit/ 4 5 * ) “ Con¬ 
tentious ’' only excludes such non-contentious proceedings as unopposed 
applications for probate.“ Proceeding ” as, e.g., execution proceeding. 
“ Immoveable property." The doctrine of lis pendens applies only to cases 
where immoveable property is the subject-matter of the suit. Where 
moveable property is in dispute, a protecting order from court must be 
obtained under section 492 of the Code of Civil Procedure. And even in 
such a case, it would appear that subsequent alienations are not void/ 61 
although the party alienating in spite of the injunction may be proceeded 
against for contempt.R 7 ) “ Directly and specifically in question : That 

is, the subject-matter must be clearly and pointedly in question. As 

Bennett in his work on lis pendens says: It may be said in general that 

a lis pendens will be created where the property involved in suit is described 
either by such definite and technically legal description that its identity 
can be made out by the description alone, or where there is such a general 
description of its character, or status, and by such reference that upon 
enquiry the identity of the property involved in litigation can be 
ascertained.” Therefore, a suit to enforce the general trust of a creditor 
deed, or a mere general administration-suit, or a suit for partition or main¬ 
tenance/ 8 ) where a share in specific property is not claimed/ 8 ) would not 
be lis pendens within the meaning of this rule. Suit nr proceeding . A 
suit is a proceeding which terminates in a decree, and a proceeding m 
execution under section 244 is a suit within the meaning of the Civil 
Procedure Code/ 10 ) and, therefore, of this section which is auxiliary thereto. 

A ” proceeding ” must refer to a civil proceeding, for in a criminal 
proceeding, the courts are not empowered to determine the rights between 
parties, and Revenue courts are courts of only limited jurisdiction/ 11 ) 
although it is possible under certain local Acts, for Revenue courts to 
wield such jurisdiction as is contemplated by the section/ 12 ) Property 


(1) Radhasyam v. «Si6«, 15 C. 647 ; 

Abboy v. Annamalai, 12 M. 180 ; Parsotam 

■ v. Sanchilal, 21 A. 408. 

(2) Karimunissa v. Nilrcitna, 8 C. 85 ; 
Abboy v. Annamalai, 12 M. 180. See 
S. 3 under the heading “ Notice.” Cf. 
the definition of the term “ contention 
as defined in S. 253 A. Indian Succession 
Act (X of 1865) the explanation to which 
says : “ By contention is understood the 
appearance of any one in person, or by 
his recognized agent or by a pleader 
duly appointed to act on his behalf to 
oppose the proceedings.” 

(3) Faiyaz Husain v. Prag Narain , 
■29 A. 339 (345) P. C.; Jogendra v. Ful- 
■ Kumari, 27 C. 77. 

(4) Padlak v. Chenagadamoo, (1913), 
M. W. N. 672. 

(5) Annamalai v. Malayandi, 29 M. 

426 (430) ; Dhiraji v. Dinanath, 6 N. L. 


R., 140 (142). 

(6) The Delhi and London Bank v. Ram 
Narain, 9 A. 497. 

(7) S. 493, last paragraph of the Civil 
Procedure Code. 

(8) Manika v. Ellapa, 19 M. 27. 

(9) Kailas Chandra v. Fulcluiud, 8 
B. L. R.. 476. 

(10) Manjunath v. Venkatesh, 6 B. 
54 ; Ram Kirpal v. Rup Kuari, 6 A. 269. 

(11) Hurri Sunker v. Mukhtaram, 15 
B. L. R., 238, 24 W. R., 154. 

(12) See Qokul Sahu v. Jodu Nundan , 

17 C. 721 ; Amar Singh v. Nasmali, 9 
A. 388 ; Har Charan v. Har Shankar, 

18 A. 59; Ahmad v. Boston. [1894], 
P. R. No. 118; Ranyayyu v. Ratnajn , 
20 M. 392 ; Husain v. Copal, 2 A. 428; 
Jagal Rai v. Makhna Kuar, [1888], A. 
W. N., 246 (lis pendens applied to dispute 
going on in the Settlement Court). 
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which has not been actually claimed, but a suit in respect to which would 
be barred under section 43 of the Civil Procedure Code would not be 
subject to the rule.* 1 ) A suit after it is compromised by the party,, although 
it is not recorded by the court, comes within the same category, since 
after compromise, the court was at one time held to perform no judicial 
function, but only an administrative one in recording the compromise.* 2 3 ) 
but this' view, so far as regards Madras, has since been overruled.* 31 The 
presentation in court of an award is equivalent to the presentation of a 
plaint for the specific performance of the contract of mortgage, and the 
proceedings consequent thereon constitutes Us pendens .* 4 * > “ Party to fhe 

suit The rule affects only alienations made by one of the parties to the 
suit and not strangers or persons claiming by a title paramount to the 
parties to the suit.* 51 “ So as to affect the rights under any decree, etc.,” 
means that the transfer is not absolutely void, but only inoperative as 
against the parties to the suit affected by it. 

“ Except under the authority of the Court If a transfer is to be 
made free from defect, this clause authorizes the parties to apply to the 
Court before whom the suit or proceeding is pending, and any transfer 
made by permission of the court and in accordance with the terms imposed 
by it, will not then be subject to the rule.* 6 ) 

895. Who cannot transfer.—The incapacity imposed by the rule is 
personal being restricted to the parties to the suit or proceeding. Not only 
actual parties but those pro forma added are subject to the rule. And not 
only the defendant but the plaintiff as well is bound by it. These are 
restrictions of questionable policy, but afford a salutary protection to the 

litigating parties. 

The doctrine applies to all alienations whether made by a party to the 
suit or by persons purchasing from those claiming under parties to the 
suit.* 71 A purchaser from a person in his own right is bound by a decree 
passed against his vendor in a representative character so as to affect the 

property.* 81 

896. When Lis Pendens begins.—The doctrine begins to operate as 
soon as a suit has begun to be (i) actively prosecuted: (§§ 897-901, 920). 
(ii) in a British Court; (§ 902). (iii) provided that the litigation is of a 
contentious character; (§§ 904-907) and (iv) the property is directly and 
specifically involved therein; (§§ 908, 909). These may be regarded as the 
conditions precedent to the creation of the right, and it should be useful to 
enquire what is intended to be conveyed by them. 

(1) Brahannayaki v. Krishna, 9 M. 92. 103; Raja Kishen v. Radha Madhab, 21 

(2) Vythinadayyan v. Subramanaya, 12 W. R., 349. 

TVI at p. 442 ; following Kailas Chunder (4) Pranjivan v. Baju, 4 B. 34. 

v Fulchand, 8 B. L. R., 474 (489) ; Jenkins (6) Kailas Chandra v. Fulchand, 8 

v! Robinson, 1 Scotch App., 117; see B. L. R., 474; Anundo Moyee v. Dho- 

«isn Kishoni Mohun v. Mahomed, 18 C. nendro, 4 M. I. A., 101. 

jgg (6) Tyler v. Thomas, 25 Beav., 47 ; 

(3) Annamalai v. Appaya, 16 M. L. Oarth v. Ward, 2 Atk., 174 ; Oaskel v. 

J. R., 372, F. B.; following London v. Durdin, 2 Bal. & B., 170; Moiilal v. 

Morris, 5 Sim., 247 ; Windham v. Win- Katul-ul-din, 25 C. 179 P. C. 

dham, 22 E. R., 1103 ; Rc South American (7) Kasim v. Unnoda, 2 Hyde., I* 17 * 

and Mexican Co. [1895], 1 Ch. 37 (45, 46) ; (8) Deno Nath v. Shama Bibi, 26 C. 

Naduroonissa v. Aghur Ali , 7 W. R.» 23 (26). 
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As regards the initial operation of the doctrine, it was at one 
time held that a suit must be regarded as becoming 
pr °" actively prosecuted as soon as the tiling of the plaint is 
brought to the notice of the defendant/ 1 ) Ordinarily, such 
knowledge was held to be brought home to the defendant with the service 
of summons/ 2 * but it was held to be by no means essential, for it might 
have been conveyed by any other means/ 3 4 ) Hut these cases were always 
in conflict with the lending English precedents which approached the 
doctrine from an altogether different standpoint, and which has since 
received the imprimatur of the Privy Council.< 5 > According to their Lord- 

ships, the doctrine has nothing to do with the question of notice or service 
of summons upon the defendant. If the suit is pending, it will be regarded 
as being actively prosecuted until it is stayed, withdrawn or finally disposed 
of. And therefore, any alienation made after the institution of the suit 
will be subject to the rule, if it answers its other requirements/ 6 ) (§ 15*2); 
—“ Their Lordships are unable to agree in the view which seems to have 
obtained in India that a suit contentious in its origin and nature is not 

contentious within the meaning of section 52 of the Act of 1882. until a 

summons is served on the opposite party. There seems to be no warrant 
for that view in the Act, and it certainly would lead to very inconvenient 
results in a country where evasion of service is probably not unknown or 
a matter of any great difficulty. ”< 7 > It is thus settled that the prohibition 
here enacted Likes effect with the first institution of the suit, whether in a 
right or wrong court since the words “ active prosecution ” refer only to 
prosecution by the plaintiff, and there are no words in the section making 

the rule dependent upon the jurisdiction of the Court/ 8 * ) So in pauper 

suit, as soon as the plaintiff files his application for leave to sue in forma 
pauperis, there is the active prosecution of a contentious suit creating the 
bar of lis pendens /®) But where the plaint is amended and some 
more property included therein the amendment does not relate back 
to the original date of institution of the suit/ 10 ) so again if the 
property is misdescribed in the plaint it does not affect the rule 


». 52.] 
897. 

Actively 

secuted. 


(1) Abboy v. Annamalai, 12 M. 180; 
Paraotam v. Snnchi Lai, 21 A. 408 : Jogen - 
dro v. Fulkumari, 27 C. 77 ; .Jogendro 
v. Qanendro, 4 C. W. N., 254 (259). 

(2) Radhasam v. Maduni, 15 C. 047 ; 
Paraotam v. Sanchi Lai, 21 A. 408. 

(3) Cf. Joqendro v. Ganendro, 4 C. W. 
N., 254 (260). 

(4) Bellamy v. Sabine, 1 DeG. & J., 
506 ; 44 E. R. 842. 

(5) Faiyaz Husain v. Prag Narain, 
29 A. 339, P. C., following Bellamy v. 
Sabine, 1 DeG. & J. t 560 (584) ; 44 E.‘ R., 
842 (849). 

(6) Faiyaz Husain v. Prag Narain, 
29 A. 339 (345), P. C., in which the aliena¬ 
tion was made only two days after the 
institution of the suit (See ib. p. 344.) 
This case then has the effect of overruling 

^°^ ow ' n P cases : Kailas v. Fulrhand, 
o B, L. R., 474 ; Radhasyam v. Sibu Panda. 

° 647; Jogendra v. Ganendro, 4 C. 

W. N., 254 (269) ; Krishna v. Ditto Mony , 
31 C. 658 ; Abboy v. Annamalai, 12 M. 

180, Paraotam v. Sanchi Lai, 21 A. 408; 


Chaturbhuj v. Lachmani, 28 A. 196 ; 
Ramchand v. Abdul, (1899), P. R. No! 
32. On the other hand, the view of the 
Privy Council is in conformity with that 
taken in the following cases ; Jogendra 
v. Fulkumari, 27 C. 77 ; Krishnappa v. 
Shiuappa, 9 Bom. L. R., 530. A summary 
of the English leading precedent following 
by the Privy Council will be found given 
on p. 83. footnote (4) ante. In this case 
it should however be noted. Turner, 
L. J., remarked : “ The service of the 
subpoena constitutes a lis pendens between 
the plaintiff and defendant.” (Bellamy 
v. Sabine, 1 DeG. & J., 566 (586) ; 44 E 
R., 842 (850). 

(7) Faiyaz Husain v. Prag Narain » 
29 A. 339 (345), P. C. 


(8) Tangor v. Jaladhar, 14 C. W. N 
322; I. C. G91 (692). 

(9) Ambikapratap v. Duarka, 30 A 
95 (102). 

(10) Wali Bandi v. Tubeya, 17 A. L. 
J. 569 ; 50 X., 919 ; Ammayya v. Nara- 
vana, 21 M. L. W., 125. 
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■except us to him who has notice of it-/ 1 ) So again, a transfer 
affected after the plaint is returned for amendment or for supplying the 
deficient stamp duty and before its re-presentation is not affected by the 
rule because there is no suit pending during this interval.< 2 > So where a 
suit is dismissed for default and afterwards restored there is no lis pending 
between the date of dismissal and the tiling of the application for restora¬ 
tion. The order for restoration, however, relates back to the date of the 
application.< 1 * 3) There is no lis pending after it abates on death of a party. 
If therefore property is transferred before the legal representative is added 
the transfer is not obnoxious to the rule/ 4 ) 

898. Once the dectrine has begun to apply, no alienation prejudicial 

to the party in suit can be made pending the termination 
Appeal execution. Q f litigation, which is deemed to continue so long as 

the suit is pending in appeal or execution, since the 
proceedings in the appeal court and execution, are merely a continuation 
of those in the suit/ 5 ) But an alienation made after the decree, but 
before the appeal is filed, has been in one case held to be not opposed to 
this rule, as there was no suit pending before any court, but Mitter, J., 
dissented and held that the purchaser was bound to wait until the term 
nf appeal had expired/ 6 ) But although this view has not been followed in 
■uibsequent cases/ 7 ) having regard to the nature of the doctrine and the 
mischief it is intended to avert, it is difficult to hold that a purchaser is 
u< t bound to wait for the possibility of an appeaK 8 > even to the Privy 
Council/ 9 ) For as the Calcutta court in one case said: “ The proceedings 
of the appellate court were but a continuation of the proceedings in the 
suit, and although for a time there was a decree in favour of the present 
plaintiff’s predecessor in title, yet that was a decree which was open to 
appeal, and the decree having been appealed against, we ought to take 
it that the decree of the appellate court was the decree in the suit and 
the sale at which the plaintiffs purchased having taken place pending the 
suit in which the decree was pronounced, we think the doctrine of //* 
pendens does apply to the ease.”< 10) The contrary view has no doubt 
found favour with certain judges in England who have regarded the question 
from the standpoint of notice, but even on this ground Lord Ridsdale has 
laid down that since in all appeals it was still a question whether the suit 
was rightly dismissed, and the parties thus having notice, must take subject 
to all '"the legal and equitable consequences/ 11 ) So where the plaintiffs 
purchased a certain property after the decision but before the drawing up of 
the decree of the lower court which declared the seller’s title to the pro¬ 
perty. and the decree was subsequently appealed against and reserved by 
the appellate court, it was held that the doctrine of lis pendens applied 


(1) Bepin Krishna v. Jogeshwar, 26 
C W. N., 36 ; Periamurugappa v. Manicka, 
49 M. L. J., 68 ; 87 I. C. 213. 

(2.) Mohendra Nath v. Parmeshwar, 60 

T. C (C ) 439. 

(3) Ashutosh v. Anant Ram, 50 I. C. 
(C.), 727. 

(4) Bala v. Daulu Rama, 27 Bom. 
Tj. R. 38. 

(5) Qovindappa v. Hanumanthappa, 36 

M. 36 ; Govind v. Guru Churn, 15 C. 91 ; 

Qajapati v. Sri Gajapati, 7 M. 56 ; Sadi- 

sivayyar v. Muttu Sabapthi, 9 M. 106 ; 

LaXit Koer v. Sabadra, 3 C. 724. 


(6) Chunder Koomar v. Gopee, 20 W. 
R., 204 ; Danmal v. Daulat. 1 C. P. L. 
R„ 19. 

(7) Kishort/ Mohun v. Mahomed, 18 
C. 188 : Radhiea v. Radhamoni, 7 M. 96. 

(8) Deno Nath v. Shama Bibee, 4 C. 
W. N., 749. 

(9) Mahara) Bahadur v. Surendra, 19 
C. W. N., 152. 

(10) Gobind v. Guru Chum, 15 C. 94 
(99) : Deno Nath v. Shama Bibee, 4 C. 
W. N.. 840 (742) ; Deno Nath v. Shama 
Bibee, 28 C. 23 (26). 

(11) Sugd. V. & P. (14th Ed.), 758. 
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as the plaintiffs purchased during the active prosecution of a suit within 
the meaning of the section, although no appeal was actually pending at 
the time when the purchase was mude.h) In this case the decision turned 
upon the point that the “ inevitable appeal ” was delayed only because the 
decree had not been drawn up, and that, therefore, the purchase must be 
regarded as having been made during the “ active prosecution ” of the 
suit .A obtained a decree against B, and in execution thereof attached 
certain property; C objected under section 278 of the Code of Civil Pro¬ 
cedure, 1882, but his objection was disallowed. He brought a regular suit, 
but it was dismissed. He then appealed against the decree, and during 
the pendency of the appeal the property was put to auction and purchased 
by D, who subsequently sold it to E. The appeal was declared in favour 
of C, who thereupon sued both D and E for the recovery of the property 
on the ground that the purchase by D being pendente life did not affect his 
right, and it was so held by the Allahabad High Court.< 1 2 3 > And since the 
decree-holder is as much bound by the rule as the judgment-debtor, he 
cannot, pending an appeal, grant a perpetual lease of the land decreed to 
him so as to bind his opponent in the event of the decree being reversed. 


899. The proceedings in execution taken for the purpose of effecting 
a sale are in a sense proceedings in the suit against property, and all 
persons who purchase from the judgment-debtor pending those proceedings, 
come into the position of purchasers pendente life A 5) * But an execution 
long neglected^ 6 * ) and finally struck off, may be presumed to have ce;.sed 
to be operative, and in that case a judgment-creditor’s title will only date 
from, any subsequent attachment which he may obtain.C) In the cast* of 
-a property not “ directly and specifically in question ” in suit, lis pendens 
would begin from the date of its attachment in execution made in the 
manner provided for by section 64, and o. 21 ; rules, 54 and .55 of the 
■Code of Civil Procedure, which must be strictly adhered to.< 8 > (=; 986). And 

it has been held that, suits under O. 21, Ii. 68 of the Code of Civil Procedure 
are not original suits but a mere continuation of proceedings in the c bjee- 
tion. Consequently, all alienations of the attached property made between 
the date of order passed on objection and the regular suit to set aside that 
■order are subject to the doctrine of Us pendens A 9 ^ 


900. The same considerations which extended the doctrine to appeals 
Revival ol dis- and executions, would appear to apply with equal force 
missed suit: Re- to the revival of a suit- after its dismissal in default; or 

view. its withdrawal, provided that the restoration is applied for 

within a reasonable time. But where a fresh suit has become necessary on 
the dismissal of the former suit, the doctrine would then appear to be in¬ 
applicable. And so again, if the propriety of the decree is contested on 


(1) Deno Nath v. Sharna Bibee, 4 C. 
W. N., 740; Oobind v. Guru Churn, 15 
C. 94 (99). 

(2) Cf. Kaseemunissa Bibee v. Nilratna 
Bose, 8 C. 79 (85). 

(3) Sukdeo v. Jumna, 23 A. GO. 

(4) Qajapati v. Gajpati, M. 96 ; Mathew- 

son v. Gobardhan, 28 C. 492 (497). 

(6) Bhuggobutty v. Shama Chum, 1 
■O. at p. 341 ; Shivajiram v. Woman, 22 

B. 939. 

(6) Bhoje Mahadeo v. Qangabani, 15 

Bom. L. R., 809. 


(7) Puddomonee v. Roy Muthooranath, 
12 B. L. R.. 411 P. C. 

(8) Ss. 274-276, Code of Civil Procedure, 
1882 (Act XIV of 1882) Dinendronoth 
v. Ram Kumar, 10 C. 107 ; Gangadin v. 
Khusal, 7 A. 702. 

(9) Krishnappa v. Abdxd Khader, 26 
M. L. J., 449, 25 I. C. following Phul- 
Jcumari v. Sham Shyam, 35 C. 202, P. C.j 
Hari Shanker v. Naran, 18 B. 260 ; contra 
Kolasheri v. Kolasheri, 4 M. 131, overruled 
in Phul Kumari v. Ghamshyam, 35 C 
202, P C. 
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review, which are proceedings of an extraordinary character, it cannot be 
contended that the doctrine should still continue to apply. Proceedings on 
review are not a continuation of the suit but partake of the character of 
a new and original suit. No doubt a new lis pendens would be created by 
the notice on review but it would not relate back to the original suit which 
must be considered to have ended with the decree. And so the Privy Council 
remarked : “It is clear that when a sale of land is made between, the date 
of final judgment affecting the land and the date when the proceeding 
in error is commenced, to reverse that judgment, it is not subject to a 
Us pendens , and the purchaser will get a good title by the purchase, not¬ 
withstanding the circumstance that the judgment is afterwards reversed in 
the proceeding under the writ of error. “< 1 2 > So where in a foreclosure decree 
passed in 1912, a certain share was not included. The decree holder applied 
for its amendment and it was amended in 1914. Meanwhile the property 
omitted was sold to another at an auction sale. It was held that the sale 
was not affected by the nor indeed, could it be because the lis had 

normally closed and the amendment was in the nature of a proceeding in 
error which no transferee can be expected to foresee and await, where the 
decree-holder had attached certain property to which an objection was made 
and allowed, a subsequent suit by the decree holder against the objector to 
establish his right of attachment cannot be treated as a continuation of 
the objection proceedings so that a sale in another auction made after the 
disposal of the objection and before the suit would pass a good title to the 
auction purchaser.< 3 > A transferee after the sale of the order allowing 
an objection to attachment and before the suit under 0. 21, R. 63 is 
affected by Us pendens < 4 >; but it would be only so if the judgment debtor 
is a party to the two proceedings.( 5 6 > 

901. From what has been said above, it is clear that in a suit on a 
mortgage in which a preliminary decree precedes the final decree, lis pendens 
continues till the decree absolute is made, and mortgagee or the auction- 
purchaser, as the case may he, is placed in possession.In a case of a 
simple mortgage, it is evident that the mere making of an order absolute 
for sale does not give the mortgagee satisfaction, for after that order the 
property must be sold, and till this is done, the mortgagor can dispose of the 
property so as to confer upon the alienee a title which could compete with 
that of the mortgagee. For if it were so, the mortgagor might at any 
moment thwart the mortgagee. So far as regards the simple mortgagee, 
the question appears then to be simple, but the same cannot be said of a 
suit on a mortgage by conditional sale. Here there can be no doubt but 
that Us pendens continues after the decree nisi and up to the passing of the 
decree absolute,< 7 > and even up to the time the mortgagee is put in possession 
by an order made under O. 34, R. 3 of the Code of Civil Procedure. But 
if instead of the court placing the mortgagee in possession it orders that 

(1) Pierce v. Stinde, 11 Moo. P. C., 364. nath v. Achutanand, 2 T. C.. 85 (87) ; 

(2) Ramchondra v. Bhaguan, 57 I. Naba Krishna v. Mohit Kali, 9 I. C. (C.) 

C. (N.), 652; Ammayya v. Narayana, 840; Bepin Krishna v. Jogesh war, 26 

2 1 M. L. W., 125. C. W. N., 36 ; Chandi Charan v. Kazi 

(3) Pethu v. Sankara, 40 M. 955. Jaicadal, 42 I. C. (C.), 624 ; Chama 1 Lai 

(4) Krishnappa v. Abdul Khader, 38 v. Kamaruddin (1922). Pat.. 655; Pandu 

M. 535. v. Sital Prasad, 14 N. L. R.. 176; 48. 

(5) Pethu v. Rankaranarayana, 40 M. I, C. 188. 

955. (7) Parsotam v. Chhedda Lai, 29A. 

(6) Chunnilal v. Abdul Ali, 23 A. 331 ; 76. 

Parsotam v. Chheda Lai, 29 A. 76 ; Loke- 
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possession be recorded in a separate suit, is lis pendens to continue till the 
other suit is disposed of? There appears to be no reason why it should, and 
indeed if it were so, on© would never know when lis pendens would cease. 

A person acquiring an interest in the mortgaged property pendente litc 
has, of course, no right to redeem it, and this is the only valuable right in 
respect of which the operation of the doctrine comes into play in a suit on 
mortgage. 


902. Again, the suit, must be pending “ in any court having authority 

British Oovt. 111 British India, or established beyond the limits of British 

India by the Governor-General in Council, from which it 
follows that the pendency of a suit* in a foreign court does not create a bar 
to an alienation in British India. This clause, however, is not free from 
defect, for it takes no account of the final appeal before the Privy Council. 
The language of section 12 of the Code,* 1 * is on this point more accurate. 
The reason of the rule which restricts the application of the doctrine only 
to suits pending in British Courts is obviously founded upon the fact that in 
foreign courts, not only the procedure but the remedy may be different and 
governed by different considerations and laws.* 2 3 * Taken along with section 12 
of the Code, the effect of the law is thus to prevent* not only an alienation of, 
but any agitation regarding the same property when it is the subject-matter of 
any suit in a British Court in India. 


903. The court, again, must not be wholly without authority, or jurisdic¬ 
tion, for a court wholly devoid of jurisdiction cannot pass a valid decree so 
as to affect any alienations made pendente life. lor this reason a patni 
lease of lands granted by a Hindu widow in possession, pending an equity 
suit brought against her husband’s executors was upheld, the property being 
situate beyond the jurisdiction of the Supreme Court in which the suit was 
pending.(3) So in an old case the Privy Council appear to have held that 
the Supreme Court at Calcutta could not pass a decree so as to affect land 
in the mofussil and in the possession of persons other than the parties to 
the suit.* 4 * So a purchaser of property in respect of which a suit for fore¬ 
closure was pending in the Supreme Court was held to have been unaffected 
by the decree passed by that Court*.* 5 * But where a decree was passed on 
a compromise not properly sanctioned by the Court, against a minor not 
properly represented, and whereupon, he sued for its cancellation in the 
Court of a Munsiff who entertained it, but afterwards finding himself to 
possess no jurisdiction returned it for presentation to the court of a Sub¬ 
ordinate Judge, in whose court the plaint was presented, after which the 
alienation complained of was made. The Subordinate Judge later on dis¬ 
covered that the Munsiff had jurisdiction to try the suit and so returned the 
plaint for re-presentation in his court, which was done ; the suit being after¬ 
wards compromised, the plaintiff obtaining a decree and the question then 
arose whether the alienation made pendente lite was affected by this rule, 
and the court rightly held that the fact that the suit should have been filed 
in the lowest court of competent jurisdiction did not divest the superior 
courts of their pecuniary jurisdiction and that therefore while the suit was 


(1) Act XIV of 1872. 

(2) Cox v. Mitchell 7 C. B. (N. S.), 
65 ; Mo—enry v. Leurie, 21 Ch. D., 202, 
O. A., 22 Ch. D., 397. 

(3) Biaaofiath v. JRadha, 11 W. B-* 

654 (664). 


(4) Anundo Moyee v. Dhonendro, 14 M. 
I. A., 102 (109) : explained In Oohind v. 
Guru Churn , 12 C. 94 (97) ; Venfrat sh 
v. Maruli, 12 B. 220. 

(5) Ibid. 
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pending in the court of the Subordinate Judge he had jurisdiction to try it, 
though° under section 15 of the Procedure Code, his was not the court of the 
lowest grade competent to try it.* 1 * 

904* Thirdly, the suit or proceeding must be of a contentious character, 

which excludes collusive and covinous suits and proceed- 
Suit must be • ... i. - >«n Ia rlAnc nnf ofpAr/1 lf.c nrAf.PPt.inTl .(^ 


contentious. 


iugs to which the rule does not afford its protection. 
But the term “ contentious suit at proceeding ” has been 
toe subject of a variety of interpretations.< 2 > “ A contentious suit,” ob¬ 

served Maclean, C. J., “is a suit involving contention, and it is perhaps 
difficult to predicate of any suit at the moment of its inception, whether 
or not it is likely to be contentious; but if in point of fact, it turns out to 
be a suit which was contested, then to my mind, the suit is a contentious 
one and the section applies. ”( 3 > In other words, according to this view no 
suit is contentious, unless it is contested. And since this can only be ascer^ 
tained when the defendant has entered his defence, it has even been held 
that no suit becomes contentious until the defendant has put in his written 
statement. < 4 > Where the right of a defendant to alien certain property is 
admitted, the mere institution of a suit against him would not, it is said, 
prevent him from alienating it, but if afterwards some more defendants are 
added who dispute that right, it would make the suit contentious as from 
the date the disputing defendants filed their statements.< 5 > The same idea 
seems to find expression in the view now no longer tenable< 6 > that there can 
he no lis pendens unless the defendant has been served,< 7 > or has at* least 
notice that the plaint has been filed.< 8 > This view is not opposed to the 
cases decided in England* 9 ) and America^ 0 ) though in the latter country 
there is the same want of unanimity, since there are cases in which the 
doctrine is held to take effect immediately on the institution of the suit, a 
view which may, so far as regards this country, be taken to be settled by 
the decision of' the Privy Council.< u > And the same tribunal appears to 
have foreshadowed their*view of what they understand bv the expression 
contentious suit, for they say: “ The mortgage of Mirza Muzaffar Beg was 
made during the pendenev of Nawal Kishore’s suit, which was in its origin 
and nature a contentious suit. . .”( 12 ) It is then the origin and 

of a suit that determines its contentious or non-contentious character. 1 he 
expression “ contentious suit ” must then be held to be used in con¬ 
tradistinction to a friendly or collusive suit in which there is no contest, 
•md the parties bring the suit only to obtain the decree of a court declaring 
their rights as to which they are themselves in perfect agreement,^) - T 


rr(l) in Tanger Majbi v. Jaladhar, 14 

O. W. N. 322. # __ . . 

(2) Bharat Ramanuja v. karat Kamint, 
25 C. W. N. 806 ; 66 I. C.. 273 : Tinoo- 
dhan v. Trilokyasaram. 17 C. W. N., 
413 ; 18 I. O., 177. 

(3) Jogendra v. Fulkumari , 27 C. 77 

^ (4) Krishna v. Dinomony, 34 C. 658. 

(5) Krishna v. Dinomony, 31 C. 658 
(662). 

(6) Faizary Husain v. Prag Narain. 

29 A. 330 P. C. 

(7) Radhasham v. Shibu Pando, 15 
C. 647 : Parsotam v. Sauchilal, 21 A. 408. 

(8) Kailash v. Fulchand. 8 B. I,. R.. 
474 ; Abboy v. Annamalai, 12 M. 180. 

(9) Piggot v. Nawer , 3 Swan. 535. 


(10) Leitch v. Wells, 48 N. Y., 611 ; 
Doirson v. Mead, 71 Wis., 295 ; Roberts 
v. Jackson, 1 Wend.. 486. 

(11) Faiyaz Husain v. Prag Narain, 
29 A. 339. (344, 345), P. C. 

(12) Jb. p. 345. 

(13) Krishnappa v. Shiwappa, 9 Bom. 
L. R., 535 (539) ; Jogendra v. Fulkumari , 
27 C. 77 (92) : Poolak v. Chennagdam, 
(1913), M. W. N. 672; Ram Bharose v. 
Ranpal Singh . 42 A. 319; Pallakal v. 
Chennajadam, 38 M. 450: Manejeswara 
v. Vasvdeva, 41 M. 458 : Periamurugappa 
v. Manicka, 49 M. L. J., 68 ; 87 I. C.. 
213 ; Dhiraj v. D^nanath, 6 N. L. R-» 
140 (142): Fakirgir v. Mulchand. 14 

L. R., 13 ; 43 I. C.. 934 : Nawnbv. Nawab-, 
16 O C\. 22R. 21 T. C., 570. The con- 
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am clearly of opinion,” remarked Beaman, J., ” that from the moment a 
suit of any sort* whatever except only collusive suits, is tiled, it is potentially 
contentious. So culled friendly suits, I think, certainly are. For the 
purpose then of conditioning the rule of lis pendens I would say that the 
tiling of any but a collusive suit is enough.(*> In India, it may be added, a 
suit is deemed to commence from the date of the tiling of the plaint.< 2) 
Similarly, the contentious jurisdiction here spoken of, is obviously, that, by 
invoking which a party haviug a difference with another puts the law in 
motion as against that other, in contradistinction to jurisdiction to be 
resorted to in matters which ex hypothesi admit of no opposition. It is 
sometimes said that, if a suit, though originally contentious, is subsequently 
compromised by the act of the parties, ceases to be contentious, and the 
court thenceforward performs no judicial function, but only an administrative 
one in recording the compromise.But this view is obviously unsound 
and leads to a reductio ad absurd uni. For it involves the proposition that 
there can be no Us pendens in a case culminating in a decree passed ex 
parte, or on confession, or as the result of the defendant abandoning a 
defence originally set up. The essence of the doctrine is that where a 
proceeding before a court exercising contentious jurisdiction is honestly 
brought to a termination in one of the modes which the law permits it to be 
determined by, and a decision of the court is obtained, such decision is 
binding upon all persons who claim title by virtue of a transfer pending the 
litigation and there is no reason therefore, for attaching greater efficacy to a 
(decision arrived at after actual contest than to decisions arrived at other¬ 
wise. Moreover, it would be setting an embargo on all compromises if they 
were excluded from the salutary protection of the rule for no plaintiff would 
be willing to risk a compromise, if by so doing he would set the other party 
at liberty to place the property beyond his reach.^ 


905. But there are cases in which this has not been conceded. Their 
view appears to be that in order that a suit may be contentious, it must 
to be so in all its stages till its final determination. So if, pending a suit 
for partition of immoveable property, a party to the suit sold a part of the 
property in question to a stranger who was not brought- on the record and 
after the execution of the sale deed, the parties to the suit entered into a 
compromise in accordance with which a consent-decree was passed, it- was 
held that the purchaser was not bound by the decree passed by consent and 
that his suit for possession of the land could not- be on that ground resisted .($) 
So where a co-sharer instituted a suit against the other co-sharers for 
partition, admitting that a co-sharer defendant B had a share in the pro¬ 
perty, who, however, did not appear, and his right to a share was denied 
by the other contending defendants, and it was so held by the court. 


*Tary held in Ramchand v. Abdul (1899), 
P. R. No. 32 (If no issues fixed, the suit 
is not contentious), is no longer tenable. 
Brojo Kishoree v. Mejan Biswas, 13 C. 
W. N., 138 ; Tangore v. Jaladhar, 14 C. 
.W. N., 322 ; 5 I. C., 691; Tinoodhan 
v. Trailokhya, 7 C. W. N., 413. 

. (1) Krishnappa v. Shiicappa, 31 B. 

393. 

(2) Srinivasamorthy v. Venkatah, 29 M. 
.239 (256). 

(3) Vythinadayyan v. Subramanaya, 12 
,M. .439; overruled in Annanmalai v. 
Malayandi, 39 M. 426, F. B. 

19 


(4) Annamalai v. Malayandi, 29 M. 
326 F. B.; overruling contra in Vythi¬ 
nadayyan v. Subramanaya, 12 M. 439; 
Par vat i v. Oovinda, 45 M. L. J., 682 ; 
(1924), M. 359; Pullakal v. Chennajadatn, 
38 M. 460 ; Bharat Ramanuja v. Sarat 
Kamini, 25 C. W. N., 806 ; 66 I. C., 273 ; 
Hukum C’hand v. Raja Ram, 4 Pat. L. 
J., 580, 53 I. C., 833 ; Ram Dulari v. 
Upendra Nath, (1925), Pat. 462. 

(5) . Kailas v. Fulchand, 8 B. L. R., 
474 (489) ; Jenkins v. Robinson, L. R.’ 
1 Sc. A. 117; of. Krishim v. Dinomonv 

'31 C. 668 (662). 
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Before, however, the co-sharers, denial and the decree of the court, B’s share 
was brought to sale in execution of a money-decree against him, and the 
purchaser being put in possession unsuccessfully applied to be made a 
party to the partition-proceedings, and eventually sued the co-sharers for 
possession, who assailed his suit on the ground of lis pendens, but the 
court held that inasmuch as the share had passed to the plaintiff before 
the right of B to the share was denied, that doctrine was inapplicable, and 
that inasmuch as the plaintiff was not permitted to become a party to the 
partition-suit, he could not be prejudiced by the result of that suit.W 

906 . But where the plaint itself indicates that the suit would be 
contentious, the case was said to be otherwise.< 2 > So it was held that a 
suit brought for the purpose of recovering moneys due on mortgage-bonds 
by sale of the immoveable properties mortgaged therein would not be con¬ 
tentious, “if no question as to the right to those properties is involved 
and the defendant does not appear to contest the claim. ”< 3 > In such a case, 
then, if the mortgagor executes another mortgage during the pendency of 
the suit, the puisne mortgagee would not be bound by the result of that 
suit or the sale that raav take place consequent thereupon, so as to affect 
his right of redemption.(*> But this view was regarded in Bombay as the 
outcome of this section, and in cases decided independently of it, the court 
laid down the contrary.< 5 > And there appears to be nothing in the section 
to support it, and the recent view of the Privy Council is clearly apposed 
to it.< 6 > In the case before that high tribunal the facts were similar. A 
certain village was mortgaged to A who instituted a suit thereon. Two 
days after the institution of this suit the mortgagor executed another 
mortgage in favour of B. A obtained a decree for sale and in execution, 
himself purchased the property. He was resisted by B who had been 
previously put in possession in execution of his own mortgage, and the 
p r ivv Council held that B's mortgage was affected by A's lis and that he 
had not even the right to redeem A’s mortgage after the decree absolute 
in his favour.< 6) It may then be taken as settled that a contentious suit 
would comprise any suit in which a party having difference with another 
puts the law in motion as against the other, and as such, a suit on foot 
of mortgage whether for foreclosure, sale< 7 > or redemption^) would be a 
contentious suit. But it has been held that a partition suit in which the 
rights of the parties are not disputed, but has for its object only an altera¬ 
tion in the mode of their eujovment is not a contentions suit, so that an 
alienation made by a party pending such suit would be unaffected by the rule. 
(§5 908, 913, 914). But the case would be otherwise if in the suit the 
shares of the parties and their rights thereto are disputed.^) 


(1) Krishna v. Dinomony, 31 C. 658. 

(2) Jogendra Chander v. Fulkuman, 27 
C 77 ; explained in Krishna v. Dinomony, 
31 C. 668 (662). 

(3) Upendra Chandra v. Mohn Lai, 

31 C - 746 * t T . 

(4) Upendra Chandra v. Mohn Lai, 

31 C. 745 (763) ; Faiayz Husain v. Frag 
Narain, 29 A. 339 (346), P. C. 

(6) Shivjiram v. Woman, 22 B. 939; 
Samal v. Bahaji, 31 C.; 361; Lope v. Varve 


(1838), B. P. J., 39 ; Rachappa v. Mangesh 
(1898), B. P. J., 386. 

(6) Faiyaz Husain v. Prag Narain, 

29 A. 339 (346), P. C. 

(7) Durga Prasad v. Madho, O. L. 

J., 163 (166); Tinoodhan v. Trailokya, 
18 I. C., 177. _ 

(8) Zabid AH v. Rudra Singh, 5 I* V. 
800 (801). 

(9) Tatachand v. Bachmun, 18 I. 

492. 
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907, Before a suit becomes contentious, the plaint must be filed and 

Commencement made a permanent record, with the bona fide intention 
of contention. prosecuting it. If the plaint is merely deposited with 

the clerk, it is not instituted, and no suit can be deemed 
to be pending unless it is presented and proceeded with as required by 
law. But in order to make a suit contentious, it is not necessary that the 
defendant should have disclosed his defence, for if this were the case, the' 
very object of the rule would be frustrated if the defendant could evade 
service, and transfer his property in the meantime.fl) So, the mere fil ing 
of a petition for leave to sue in forma pauperis marks the commencement 
of contention for the purpose of the rule, and it is not necessary that the 
application should have been granted.* 1 2 > (§ 897). If the original suit did 

not involve the property, but pending the suit an amendment is filed 
alleging new matter, and involving property not before in litigation, the 
Us pendens created by the amendment will then commence from the filing 
of the amended pleadings, and will not relate back to the commencement 
of the action, so as to affect intervening rights. So, where the claim was 
set upon a ground, and that ground becoming untenable, the plaint was 
allowed to be amended to disclose another equity, upon which the suit 
prevailed, a purchaser preceding the amendment was held not to be bound 
by the decree.< 3 > Where an award properly made directs that certain 

property be sold to the plaintiff in satisfaction of his debt, and it is filed 
in court, its presentation in court is equivalent to the presentation of the 
plaint for the specific performance of the contract to which the award gives 
rise, and proceedings consequent thereon would constitute a Ixs pendens , 
during which a holder of a mere money-decree could not by any proceeding 
which he might take, defeat the object of the plaintiff’s application to file 
his award.* 4 ) So where the plaintiff sued the defendant for the specific 
performance of his contract of sale of land, and the parties then compro¬ 
mised the suit whereby the defendant became liable to refund the earnest 
money within three months, failing which he agreed to execute a convey¬ 
ance, it was held that the auction-purchaser of the property after the 
institution of the plaintiff’s suit was bound by lis pandens and that the 
plaintiff’s conveyance had therefore priority over the auction-purchaser.* 5 ) 

908. Alienation of What Property Prohibited—Fourthly, in order to 

affect an alienation made pendente life , it is further 

Property must essential that the property must be directly and speci- 
sint speciflcally 111 fically involved in the suit. In one sense, the defendant’s 

whole property is more or less in every suit, involved in 
the sense that the decree would have to be ultimately satisfied, out of it, 
but this is by no means sufficient to put a stop to all alienations of his 
property. The doctrine affects only such property as is directly . and 
specifically in contest, or is the subject-matter of the suit. This provision 
of law is made in view of the object which the doctrine has in view, namely, 
to prevent the acquisition pendente life of an interest in the subject-matter 
of the suit, to the prejudice of the plaintiff. Thus, .where, a suit is on a 
debt, trespass, or for damages of any kind, the claim is limited to a money 
demand, and does not specifically affect any particular property of the 

(1) Bennett’s Lis Pendens , 168, 100; (4) Pranjivan v. Baju, 4 B. 34; Sorabji 

Chaturbhuj v. Lachman Singh, 28 A. 106. v. Ishvardas (1802), B. P. J., 6. 

(2) Arnbilca Pratav v. Dwarka Prasad, (6) Maung Ta v. Maung Po, 8 I. C., 

30 A. 96 (102). 1208 (1200); Baghumal v. Pat Rant, 

(3) Hukum Chand’s Res Judicata, 606. (1008), P. B. R., No. 52. 
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defendant for at least only a decree can be passed against the defendant, 
which may have to be satisfied out of his property generally or from him 
nersonallv O) If the rule was pushed to the extreme of an application to, 
actions in personam, whether arising ex-contractu or ex-del,do, defendants 
would have to submit to any exactions which claimants, upon unfounded 
and unjust claims, might make against them, or quit doing business 
altogether And it is conceivable that by suits and counter-suits, there 
‘vould be'a practical prohibition against dealing with the parties pending 
the litigation, thereby creating a greater mischief than any benefit whicn 
the doctrine could have possibly conferred upon the parties. And so m 
one case the court remarked: “ No case has gone so far, as it would be 
very inconvenient if where money is secured upon an estate, and there is 
a question depending in this court upon the right of, or about that money, 
but no question relating to the estate upon which it is secured that a 
purchaser of the estate pending the suit should be affected with notice 
bv such implication as the law creates by the pendency of a suit. Elimi¬ 
nating then from consideration all personal actions, the doctrine must be 
limited to apply only to suits in which the relief sought includes the recovery 
of possession or the enforcement of a lien, or the cancellation or creation of 
muniment of title, possession of, or right of possession over a specific pro- 
pertv Thus if a person sues to set aside a transfer as fraudulent, or for 
declaration that certain property is liable to attachment in execution of the 
plaintiff’s decree, or that he has some specific claim over the property, in 
all such cases there is scope for the application of the rule. So again, 
if a suit is brought for specific performance of the contract of sale< or for 
>re-emption«> or to set aside alienations made by a widow,(5) or for a 
partition of the family property in which there was a dispute as to shares, 
the doctrine was held to be equally applicable/ 6 ) But a partition-suit in 
which the rights and shares of the parties are not disputed would appear 
to stand on a different footing/ 7 ) for such a suit could hardly be regarded 
as contentious/ 8 ) (§ § 896. 9041. The primary object for which the suit is 
brought is not material, provided the court has to adjudicate upon the 
property for secondary purposes. Thus if a specific property is sough 
be charged for maintenance, the defendant cannot, pending the suit, alienate 
the property, but unless some specific property is mentioned, the doctrine 
will not apply/ 9) Of course, a charge could only be asked for in cases m 
w ch the personal law of the claimant entitles him to it. The example of 
a Hindu widow furnishes an apt illustration of where a charge may be 


<- (i) Mali Lai Pal v. Preo Lall Mitra, 
13 C W. N., 226. 

(2) Worsley v. The Earl of Scarborough, 

Atk., 392. . 

(3) Jahar Lai v. Bhupendra A lath, 4 

I. C. 496 ; following Moli Lai v. Preo Lai 
13 C W. N., 226 ; Promotha v. Jagannath, 
17 C. L. J.. 427 ; Turner v. Wright, 4 
Beav 40; Vedachari v. Narasinha, 45 
M L. J., 825 ; (1924), M. 307; Bhaguan 
v." Oanga, 10 G. L. R., 72 ; 36 I. C., 968 

(4) Qhasitay v. Oobind Das, 5 A. L. 

J. , 477 ; Distinguishing Manpal v. Sahil , 

flam, 27 A. 544. XT 

(5) Ex parte Nilmadhub , 2 I. J., (IN. 

S ) 169. 

(6) jogendra v. Fulkumari, 27 C. (77). 


(7) Khan Ali v. Pestonji, 1 C. W. N., 
62 ; explained in Jogendra v. Fxdkumari, 
27 C. 77 (84). 

(8) Khan Ali v. Pestonji, 1 C. W. N., 
62; explained per Maclean, C. J., and 
Banerjee, J., in Jogendra v. Fulkumari, 
27 C. 77 (84, 92) ; Yythinadayijan v. Subra 
manya, 12 M. 439 ; Narain v. Abdu Majid, 
15 C. P. L. R., 1 (8). 

(9) Manika v. Ellappa, 19 M. ; 
Dosethimanna. v. Krishna. 29 M. .>08 
(510); Sunhdial v. Mt. Eamditti, (1874) 
P. R. No. 31; in which the property 
sought to be charged was specified, see 
ib. p. 508, and with reference to whicn 
the judgment should be read. 
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claimed/ 1 ) Therefore a suit in which a widow claims to get her maintenance 
made a charge on the immoveable property in the hands of the heir is one 
in which a right to the immoveable property is directly and specifically in 
question, and a mortgagee who takes a mortgage of the property during the 
pendency of the litigation takes it subject to the rights of the widow if she 
succeeds in the suit.* 2 ) But a mere prayer to the effect that all the real 
and personal property of the defendant be set apart to her for her support 
and maintenance is too general to designate any property so as to make it 
the subject-matter of the litigation. The transferor pending such a suit 
has no reason to anticipate that the decree would affect the property he was 
alienating.< 3 > The decree which may be obtained in such a case may con¬ 
stitute a charge on certain property, but it cannot constitute lis pendens. 
So in divorce and desertion cases where alimony is claimed but not sought 
to be charged upon certain property specifically designated, the rule creates 
no disability as regards alienation, since the property is then only inciden¬ 
tally involved in the suit. A suit to establish a will would appear to 
constitute/ 4 ) but caveat proceedings do not constitute a lis pendens .< 5 > 


909. It is of the essence of the rule that in order to obtain protection 
■of the rule the property must be “ directly and specifically in question.” 
Property may be directly without being specifically in question. For this 
purpose, the property must be described in the pleadings with sufficient 
accuracy, that is, it must be described by such definite and technically 
legal description alone, as there must be such a general description of its 
character or status that upon enquiry the identity of the property can be 
ascertained.< 6 > If therefore the property is misdescribed by a wrong name 
or number so that its identity becomes a matter of doubt, then the rule 
■would be inapplicable/ 7 ) In a suit for specific performance of the contract 
of sale or lease, the property to be sold or leased is both directly and 
specifically in question, so that any alienation of it during the pendency of 
the suit would be subject to the rule.* 8 ) 

910. To What Suits is the Doctrine Inapplicable.—Again, the 

doctrine is inapplicable to a suit for accounts. Thus in 
Suit lor accounts. case decree for an account was passed in 1855 against 

an executor who died in 1856, whereupon the suit was continued against 
his representatives who were ordered to pay a certain sum into court. Ihe 
representatives having failed to pay the amount, tlie^ C ourt ordered 
■execution against their property which was sold to A in 18/7. It appeared 
that the representatives had already soon after the death of the executor 
mortgaged the property thus sold “ for the purpose of paying the Govern¬ 
ment revenue of certain taluqs belonging to the deceased executor.^ The 
mortgagee sued and obtained a decree on his mortgage, in execution of 


(1) See e. g., S. 39 and Comm. 

(2) Bazayet Uossein v. Dooli Chund, 
4 C. 402 (409, 410) P. C.; Yasin Khan 
■v. Mhd. Yar Khan , 19 A. 504, Dosethi- 
manna v. Krishna, 29 M. 508 (510). 

(3) Kaseemunnisaa v. Nilratna, 8 C. 
79 (86). 

(4) Qarth v. Ward, 2 Atk., 174. 


(5) Salter v. Sailer, [1896], P. 291. 

(6) Loke Nath v. Achutananda, 2 I. 
C. 85 ; Haji Sayed Naimuddin v. Sidkaram , 
9 C. P. L. R.. 22 (26). 

(7) Jb. p. 87. 

(8) Munrti Begum v. Dooli Chand, 2 
I.C. 266 (268). 
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which the property was knocked down to B , who then sued A for possession, 
on the strength of his purchase but was met with the plea of lis pendens. 
The Court, however, held that the nature of the suit in which the decree 
and sale were made, precluded application of the doctrine. In so deciding, 
the Court observed that there was nothing in the decree for money to lead 
B to anticipate that the particular property he was taking in mortgage would 
be sold/ 1 ) 


On a similar principle, a petition for winding up a company does not 
constitute a lis pendens against the contributories for unpaid calls, on the 
ground that possibly real estate of the company in the hands of the con¬ 
tributories may be affected. Of course, in such a case, it is quite possible 
for the official or ad interim liquidator to sue the contributory in respect 
of the property claimed against him and to attach it, if need be, to prevent 
the possibility of a colourable alienation/ 2 ) The case is similar to a suit 
against a partnership, where the whole accounts of the partnership are 
to be taken, and a decree is passed against a defendant, which, if unsatis¬ 
fied, may be enforced against his property, but a mere partnership-suit 
could not in equity tie up the hands of all partners as regards the aliena¬ 
tion of their own property/ 3 ) 

911. The same rule holds good as regards administration-suits, in 

which to affect debtors to the estate separate suits would 
Administration- have to be instituted. But, even in an administration- 
su * ta ’ suit if a particular estate is charged with a particular 

trust, lis pendens may be created/ 4 ) But in such a case a person to be 
touched by the rule must be impleaded in the suit. Where debts are 
charged by a testator upon his immoveable property, an administration- 
suit by a creditor will be a lis pendens. Even were they not so charged 
but are sufficiently specified, the suit is still subject to the rule, but in 
either case subject to the exception that the transfer cannot be impeached 
if the transferee had reason to believe that* it was made to pay off the 
testator's debts/ 5 ) So it has been held bv the Privv Council that when 
the estate of a deceased person is under administration by the court or 
out of court, a purchaser from a residuary legatee or heir buys subject to 
any disposition which has been or may be made of the deceased’s estate in 
due course of administration; the right of the residuary legatee or heir 
being only to share the ultimate residue which may remain for final distri¬ 
bution, after all the liabilities of the estate, including the expenses of 
administration, have been satisfied. As between the appellant and respond¬ 
ent, who were rival mortgagees of the property of a Moliamedan family, 
the Judicial Committee upheld the title of the appellant, who represented 
a purchaser at sales by the Receiver of the High Court in a suit for 


(1) Kaseemimnisa v, Nilratna. 8 C. 
79 (86) ; followed in C'hunder Nath v. 
Nilkant, ib., 690 (699). 

(2) Tn re Bnmed's Banking Co., 2 Ch., 
171 (176). 

(3) Per Turner, L. J., In re Bamed's 
•Banking Co.. L. R.. 2 Ch., 171 (176) ; 

following Benkinsopp v. Benkinsopp, 1 

DeM. & G. 495. 


(4) Walker v. Flamsteed, 2 Keno. Pt. 
2, 57 ; cited per Kav, J., in Price v. Price, 
35 Ch. 297 (302). 

(5) Price v. Price, 35 Ch. D., 297 (304); 
Walker v. Flamsteed, 2 Keny., Pt. 2. 57; 
Neeres v. Bnrrageem, 14 Q. B., 504 ; Bery 
v. Gibsons. L. R., 8 Ch., 747. Cf. Chat - 
terput v. Mahara ; 32 C. 198, P. C. 
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administration of the estate of one of the mortgagors, as entitled to priority 
over that of the respondent, who claimed through a purchaser in execution 
of the mortgage-decree at sales which took place pending the administration- 
suit, in one case after the order for sale by the court and in another after 
the actual sale by the lleceiver in that suit. The shares of all the heirs 
to the mortgagor’s estate were, pending the suit for administration, pur¬ 
chased at private sales by the appellant in the name of, and were trans¬ 
ferred to a benamidar , who was made a party defendant in the appellant’s 
mortgage-suit and a party plaintiff in the administration-suit. It was held 
that the appellant being, in execution of decree in the mortgage-suit, alone 
represented in each side of the record could not rely on the sales effected 
in such circumstances in support of his title or derive any advantage there¬ 
from, it being moreover held without deciding whether such transfers could 
be avoided under this or the next section in a properly constituted suit, that 
the appellant must be treated as the transferee for value of the entire 
equity of redemption, and that the respondent, therefore, had not made 
out any title to redeem the appellant’s mortgage, notwithstanding the sub¬ 
sequent sales in his mortgage-suit under which he claimed.*h 


912, Now, since a creditor’s suit against the estate of a deceased 
M person is treated as an administration-suit,* 1 2 ) it follows 

oney s . ^at the same principle should govern such suits also. 

But the purchaser is not bound to see to the application of the purchase- 
money.< 3 > And while it is generally true that the creditor of a deceased 
person cannot follow his estate in the hands of a bona fide purchaser for 
value, to whom it has been alienated by the heir-at-law whether the 
alienation has been by absolute sale or by mortgage, still where the 
alienation has been made during the pendency of a suit by claimants, e.g., 
Mohamedan widows, suing for possession of the estate, and for the dower 
which they claimed to be paid out of the estate, an alienee pendente lite 
could not take in derogation of their rights, and was held to be bound by 
the decree.* 4 ) So in another case where a Mahometan widow claimed her 
dower without specifying the property out of which it was to be recovered, 
and a decree was passed which could only be excecuted against the assets of 
the husband which had been mortgaged pendente life, it was held that the 
widow’s decree had priority over the mortgagee’s decree passed on the 
basis of his mortgage.* 5 ) In such cases the actual notice or knowledge of 
the suit is deemed to be immaterial.* 6 ) 


913. Partition Suits. —The words “ transferred or otherwise dealt 
with ” are sufficiently wide to embrace a case of a partition pendente lite 
prejudicing the rights of a litigant. So where the defendants in a suit for 
redemption had effected a partition allotting the subject-matter of the suit 
to one of them who died during the pendency of the suit, and whereupon 


(1) Chatterput v. Maharaj, 32 C. 198 
(217, 218), P. C.; Bepin Krishna v. Byom 
Kesh , 51 C. 1033 ; Lee Lim v. Saw Maw, 

2 R. 4. 

(2) Bai Meharhai v. Mayon Chand, 
29 B. 96. 

(3) Kinderley v. Jervis, 22 Beav., 1 ; 

Halmer’s Devisees’ case, 2 DeM. & G., 

3 66 (372) ; Price v. Price, 35 Ch. D., 297 

<305) ; Edgar v. Plomley, [1900], A. C., 431. 


(4) Bazayet Hossein v. Dooli Chand, 
4 C. 402, P. C. 

(5) Yasin Khan v. Muhammad, 19 
A. 505 ; following Bazayet Hossein v. Dooli 
Chand, 4 C. 402, P. C., in which, however, 
possession of the property was also claimed. 
See this case commented on in Maung 
Ta v. Maung, P. C., 8 I. C., 1208 (1209). 

(6) Digamburee v. Eshan Chunder, 15 
W. R., 372. 
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the fact was intimated to the Court by the plaintiff, but the Court pro¬ 
ceeded with the suit holding that the other defendants sufficiently repre¬ 
sented their deceased co-mortgagee, which in view of the partition they 
could not, and the plaintiff having obtained a decree for redemption, and 
being obstructed in obtaining possession by the legal representative of the 
deceased co-mortgagee, sued him in ejectment: it was held that the partition 
effected pendente life could not affect the suit, and that the defendant 
could not successfully defend his possession on the mere ground of his 
misjoinder in the redemption suit by the result of which he was bound.W 

9J4. It has been held by a Bench of the Calcutta High Court that, 
the doctrine is inapplicable to a suit for partition in which neither the shares- 
nor the rights of the parties to them is in dispute. In that case, the plaintiff 
purchased a third share in an undivided estate and sued his two other co¬ 
sharers for a partition. He also applied for an injunction but before it 
was issued, the two co-sharer defendants leased out a plot of joint land to 
the defendant for seven years who was placed in possession. The plaintiff 
sued for avoiding the lease as made pendente life but his suit was dismissed 
on the ground that the mode in which the lands should be allotted between 
the ascertained sharers did not affect the right to any property specifically, 
and that the shares being ascertained shares the only office the court had 1 
to perform, was to divide the property which belonged to them all, in such 
plots of land as were most convenient for the enjoyment of each.( 2 > This 
case was sought to be distinguished in two later cases—in the one case on 
the ground that the partition suit there was before the Civil Court( 3 > and 
in the second case on the grounds that there was no dispute about the 
shares.< 4 5 > It appears that the question whether an alienation made during 
the pendency of a partition suit is invalid under this section mainly depends 
upon the nature of the property and the claim involved and while in a suit 
where the dispute relates merely to the quantum of interest say, in a 
zemindari or Malguzari village, any alienation of a portion of the land 
whether by way of lease, mortgage or sale could not be without reference 
to the scope and nature of the suit, and the property sought to be parti¬ 
tioned condemned as invalid; on the other hand, where the property 
alienated was specifically mentioned and made the bone of contention, then 
there can be no doubt but that the alienation would necessarily be subject 
to the result of the suit.(5) (5 5 906, 908). 

915. What Transfers Allowed—The question how far transfers are 
prohibited by the rule is one which cannot be answered without reference 
to the nature of the suit and the extent of the right therein involved and 
sought to he protected by the doctrine which, as remarked before, applies 
'onlv to alienations which are inconsistent with the rights which may be 
established by the decree in the suit.< 6 > If. therefore, the right involved 
in the suit is a right paramount to that of the parties, it cannot clash with 
the interest transferred, and the transfer cannot then be impeached merely 


(1) Ishwar Lingo v. Dattu Oopal, 37 
B. 427. 

(2) Shaik Khan AH v. Pestonji, 1 C. 
W. N. 62. 

(3) Joy Sankari v. Bharat Chandra, 
26 C. 434 (440). 

(4) Jogendra v. Fulkumari, 27 C. 77 
(84, 85). 

(5) In Tarachand v. Bachnun Singh, 


3 I. C., 402. the assignment of a mort- 
jge-deed by a defendant suing the pen- 
?ncy of a partition suit was set aside as 
aid under this section probably because 
le mortgage deed was specifically men- 
oned as a subject-matter of partition. 

(6) Munisami v. Dakshanmurthi, 5 M. 
il ; Tara Prosqd v. Kristo Prasad, 7 I- 
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■On the ground that it was made pendente lite. Therefore a purchaser of 
property sold for default in payment of rent under the Madras Rent Act.< l > 
is not affected by a suit pending between the pattadar and his mortgagee for 
as the tenancy of an ordinary pattadar only confers on him a right of occu¬ 
pancy until default in payment of rent and the determination of the tenancy 
under the provisions of the Rent Act, any incumbrance created by such 
pattadar on the land cannot affect the landlord’s statutory power of sale 
under the Act or the rights of the purchaser at such sale.< 2 > So where 
■during the pendency of the defendant’s suit on his puisne mortgage the 
plaintiff took another mortgage of the same property to pay off the prior 
mortgage executed before the defendant’s suit, the plaintiff’s mortgage 
though later to the defendant’s mortgage and executed during the pendency 
of his own suit was unaffected by lis pendens because it was not a new 
transaction not dealing with the property during the pendency of tlie suit. 
All that happened was that the plaintiff took over the prior mortgage and 
thereby became subrogated to the rights of that mortgagee. The result 
would have been the same as if the prior mortgagee had assigned his 
mortgage to the plaintiff,( 3 > So again, it has been laid down in an English 
case that the right of the landholder to sell and get paid his rent is not 
inconsistent with the right of the mortgagor or mortgagee, as both take 
subject to payment of the rent and to the legal incidents attached by law 
for non-payment of the rent.t 4 ) A decree-holder, who has obtained possession 
of land in suit pending an appeal, cannot grant a perpetual lease thereof 
which will be binding on his opponent in the event of the decree being 
reversed.< 5 6 7 > (§ 900.) But the grant of yearly leases and the performance 

of such other acts as are either the necessary or the ordinary and reasonable 
incidents of an interim beneficial enjoyment would be unobjectionable. 
No judgment-debtor can grant a lease to a stranger during the pendency of 
an attachment, but the lessee being a representative of the judgment-debtor 
a declaration as to the invalidity of the lease must be sought for under 
section 244 of the Code, and not by a separate suit.C) A lease for agri¬ 
cultural purposes before a transfer of property is within the purview of the 
section, and a person taking such a lease would, ordinarily, labour under 

the same disability.< 8 > 


916. A right acquired before the commencement of the suit is not 

affected by the rule, and a person, may, failing his pur- 
Right germinated c hase fall back upon his mortgage in satisfaction ot which 
before suit. the* invalid sale took place. Thus where the proprietor 

of certain immoveable property mortgaged it in 1875 to A and in September 
of the same year to B and then sold it to A m October 1878 in lieu of his 
mortgage, when B's suit on his mortgage was pending, B brought the property 
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(7) Mathewson v. Qobardhan, 28 C. 
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Ishan Chunder v. Beni Madhub, 24 C* 
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to sale in execution of his mortgage-decree, but he was resisted by A on 
the strength of his sale pendente life. And the court held that, though A 
could not° support his claim on the title acquired during the pendency of 
B' s suit, still contest the invalidity of his purchase, did not extinguish his 
right as a mortgagee, and that, as such, his suit, could not fail.w So 
again where an interest has arisen before the suit, there is nothing against 
its being confirmed after the suit. So a purchase made before the insti¬ 
tution of the suit may be registered pendente Ute.W So Lord Selbourne, 
L.C., speaking of the rule said: “ There is, nothing more familiar than the 
doctrine of equity that a man, who has bona fide paid money without notice 
of any other title, though at the time of the payment he, as purchaser, 
gets nothing but an equitable title, may afterwards get in a legal title, if 
he can, and may hold it; though during the interval between the payment 
and getting in the legal title he may have had notice of some prior dealing 
inconsistent with the good faith of the dealing with himself. ”( 1 2 3 > A certain 
property subject to pre-emption was sold to .4. After the sale, two persons 
claiming the right of pre-emption separately sued to enforce their rights. 
During the pendency of those suits, another person B having a right of 
pre-emption superior to the two former pre-emptors, also sued for pre¬ 
emption. His claim was admitted by -4, who also executed a registered 
sale deed in his favour whereupon B allowed his suit to be dismissed in 
default," and applied to be, and was made, a defendant in the two formes 
suits. The plaintiffs in these suits now attacked B’ s sale deed as made 
pendent life. But the court overruled their contention holding that B 
having had apart from the sale deed and before institution of the two suits 
the right of pre-emption, his taking of the sale deed pendente life could 
not annihilate his pre-existing right upon which he could rely independently 
of his sale deed, that the doctrine of lis pe if dens forbade the creation of 
new rights over property already the subject of suit pendente life which 
are calculated to injure the rights of the claimant. It does not, and could 
not apply to the assertion of rights which existed prior to the institution 

of the pending suit.< 4 > 

9 yj m Strictly speaking a lease granted during the pendency of a suit 

would be equally void, since the rule prohibits all transfers, 
^* eases * and lease is a transfer. But if the rule were worked to 

its bitter end, all dealings with property would cease, even the renewal of 
a lease, or the grant of one for a short period in the usual and ordinary 
course of management.< 5 > Tt has been accordingly held in Madras that if 
the owner is permitted possession of his land during the continuance of the 
suit, he is equally permitted to make beneficial use of his land and that, 
therefore, “ yearly leases and such other acts as are either necessary or the 
ordinary reasonable incidents of an interim beneficial enjoyment will not 
be affected though they were made pendente life .”( 6 > The test in such 
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cases is—was the lease such as the owner would have made in the ordinary 
course of his management even if there had been no suit pending? This 
view is not inconsistent with the rule which only safeguards the right of the 
litigant against any alienation prejudicially affecting his interest. Such would 
be the case if a portion of the property were permanently leased out,* 1 ) or 
the lease was not made in good faith in the ordinary course of management 
but to make money out of the property in jeopardy. The question in each 
case is not necessarily one of intention as one of naturalness and prejudice 
to the litigant. If, for instance, the owner is found to have given out 
a lease for 5 years taking 17 months’ rent in advance, it cannot be other¬ 
wise described than an unusual lease and one which the court was justified 
in holding as vitiated by the pendency of the mortgagee’s suit for property 
which included the land leased.< 2) 


918. Similarly, a bona fide partition is unaffected by the rule where 

the only matter in suit is an undivided share of one of the 
Parti ion. co-parceners.< 3 > It would be otherwise if the suit related 

to the entire estate, as for instance, a suit for redemption of an estate which 
the mortgagees could not partition so as to prejudice his right.< 4 > 

919. Since this rule enacts a prohibition to safeguard the interest of 
Waiver by party litigants, the latter can waive their right if they so 

affected. choose. 


920 The party relying upon this rule must not be guilty of laches in 

pursuing his remedy, otherwise this section will not avail 
Where laches £ im j“ ord i, y ndhurst says: “ Without going so far as 

bar the remedy. ^ with Lord Bacon that there must be a constant and 

■vigorous prosecution of the suit, still something must be done to keep it 
alive and in activity. ”<« Hence where the decree-holder obtained a decree 
on certain houses on the 29th November, 1869 and failed to execute it for 
seven years in the meantime the judgment-debtor mortgaged them in 1876 
the Bombay High Court held that the mortgagee took unaffected by the 
decree-holder’s equitable lien created by the decree. 

A document executed before the institution of the suit would then be 
outside the mischief of the rule, even though it be registered afterwards.^ 
Then again since the rule is concerned only with the protection of interests 
“ directly and specifically in question " there can be no question to the 
transfer of a right paramount thereto, or indeed any other interest. Where, 
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for instance if the question related to tenancy rights, there is nothing to- 
prevent the landlord from transferring his estate and vice versa. Then 
again if the interest in question relates to an easement, or the right of 
way there is nothing to prevent the transfer of the properties in respect 
of which the rights are claimed. Then again, if the second mortgagee- 
sues upon his mortgage there is nothing to prevent the first mortgagee re¬ 
newing his security. But where a person has sold his property to another,, 
its resale to the vendor during the pendency of a suit for its pre-emption is 
clearly void both under this section as also because it is an attempt to- 
defraud the pre-emptor of his right.< l > On the other hand, where two 
persons had a right of pre-emption in respect of the same property the fact 
that the owner sold it to the first pre-emptor during the pendency of the 
suit of the second pre-emptor would not vitiate his sale, because the sale 
was made in enforcement of a right either equal or paramount to that in 
suit.( 2 3 > A pre-emption suit is, of course, otherwise subject to the rule.< 3) 


921. Involuntary Transfers.—In this connection, another question 
arises, whether the section is wide enough to embrace a case of an involun- 
tarv alienation, as in execution of a decree. Reading this section along 
wit h section 2(d) it would appear to be evident that prim a facie the section 
does not extend to a transfer by operation of law or by, or in execution of 
a decree or order of a court of competent jurisdiction. On the other hand, 
if the doctrine applied to involuntary transfers, there can be no doubt, 
but that an easy means would be within a party's power to circumvent 
the rule, as by suffering to pass a consent or collusive decree and thus 
effect the desired transfer circuitously what he could not be permitted to do 
directly. It was at one time held< 4 > that the doctrine was confined only to 
voluntary transfers and did not affect those made by or under the direction 
of the court. Tn support of this view reliance was placed on a precedent 
determined by the Privy Council in which the character of the two species 
of transfer was contrasted.< 5 > But this view if ever taken has been since 
abandoned by the same tribunal as untenable, and the doctrine has by 
the consensus of the courts been held to apply equally to all involuntary 
sales.< 6 > Thus where a person purchased at an auction held under sections 
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13 and 54 of the 'Revenue Sale Law, the share of an estate sold for non¬ 
payment of the arrears of assessment, and at the time of such purchase 
a suit to enforce an existing mortgage on the property was pending, it was 
held that the auction-purchaser took the property subject to the decree 
subsequently passed : and in execution of which the mortgagee was com¬ 
petent to bring the property to sale, but that the sale made to the auction- 
purchaser was so far valid as it was not inconsistent with the rights of the 
mortgagee in that suit, and that therefore he was competent to redeem the 
mortgage, but only, of course, before the confirmation of the sale held in 
execution of the mortgage-decree. In other words in such a case the 
purchaser acquires no more than the equity of redemption of the mortgagor 
and no right inconsistent with those of the litigating parties during the 
pendency of whose suit the transfer was effected. 

922. A purchaser of mortgaged property pending a suit on the mo.rt- 
sage would according to the principle of hs pendens take subject to such 
decree as may be made in that suit, and subject also to the execution of 
ihe decree. A purchaser at a sale in execution of such decree ^dtW 
fore acouire a better title than the purchaser pendente hte.W \Vheie in a 
luit the'Tcme awards a plaintiff possession of I^erty until^the 

mortgage is paid off a subsequent ‘ fb ^^3 from 

the plaintiffs right to possession he pioperty ^ (j g ^ . q # ^ 

alienation from the date of lnst 'itnt f ^ (loes not terminate 

on a mortgage by conditional sale since P Civil Pro- 

made absolute. 

q9 o V purchaser in a sale for arrears of income-tax of the interest of 
a puren.isfr i bv the rule. Where, therefore, a 

a defaulters representative is a Reeled ^y moptgnge ag agningt the mort- 

mortgagee brought his * (1 ied leaving five persons as his legal 

gagor, and pending the suit the brought on the record as his legal 

representatives but only one of the fl f n st him In the meantime 

representative* and a^ decree no % so brought oh the record was 

'Oitsssai f.-i---assftj: ctssSftfis 

puS..«» i.«»"»»“* •*'* — ■«“ w b ' ih * 

doctrine of Its pendens.^ 


Vedachari v. Narasimha, 45 M. t. J., 
825; (1924), M. 307; Vcyindra v. Maya 
nandan, 43 M. 696 ; Sukdeo v. Jarnna , 
23 A., 60 (162); Satgur v. Nand Kutnar , 
4 O. L. J., 135 ; 40 I. C., 146 ; Kun) Behan 
v. Ram Sahai, 2 O. L. J., 327 ; 30 I. C., 
213 ; Sohan Lai v. Job Singh, 16 O. u.. 
148; 20 I. C., 458; Mathura Prasad v. 
Dasai Sahu, 1 Pat. 287; ( 1922 ), P. 542, 
Abdul Majid v. Abdul Majid, 4 B. L. J.. 
44; 9 I. C., 772 ; Jogeshwar v. Molt, bb 

I. C. (N.) 631. „ 

(1) Har Sankar v. Sheo Qobind, 2b U. 

(2) Ganesh Bhat v. Chimnajirav, (1874)^ 


B. P. J., 189 ; Shivajiram v. Woman 
22 B. 939 ; Samal v. Babaji, 28 B. 361 ; 
but. see contra in Upendra Chandra v. 
Mohr Lai, 31 C. 745; Kamala v. Abul 
Barkat, 29 C. 180. 

(3) Tookaram v. Oopala, (Bom., Unrep., 
No. 50 of 1872). 

(4) Shi vial v. Shambuprasad, 29 B. 
434 (447), F. B.; Parsotam v. Chidalal, 
29 A. 76; Marina v. Chabganti, 87 T. C. 
(M.), 714; Premsuk Das v. Pir Khan, 
8 N.’ L. J.. 157. 

(5) Kadir v. Muthulcrishna, 12 M. L. 
J. R., 368. 
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A sale made by the court in execution of its decree is not voidable on 
the ground of Us pendens because the decree has been appealed from and 
finally reversed, for at the stage of the proceedings where the sale was 
made, the decree was a valid decree and the court had authority at law to 
sell the judgment-debtor’s property in execution of that decree.W Indeed, 
the doctrine has no application when the lis pendens in the very suit in 
which the order for sale is passed.( 1 2 > 

924. 41 Transferred or dealt with ”— It has already been seen that the 

words “ transferred or otherwise dealt with ” are intended to widen the 
scope of prohibited alienations. The words are, moreover, sufficiently wide 
to include not only voluntary and involuntary transfers but those indirectly 
obtained by decree. As the law prohibits voluntary transfers it equally 
prohibits transfers made through the intervention of court.< 3 > The fact 
that the plaintiff in the suit is a mortgagee does not prevent him from 
complaining of a mortgage executed during the pendency of his suit< 4 > 
though in such a case the courts ordinarily implead such mortgagee and 
permit him to redeem the plaintiff. If mil be seen that this section would 
not apply to a sale made by an order of the court of competent 
jurisdiction.< 5 > But referring to it, it has been held that a second mort¬ 
gagee who was party to a suit by the first mortgagee is not affected by 
any subsequent mortgage though sanctioned by another court in which the 
liquidation proceedings of the mortgagor were going on. The mortgage by 
liquidators, though sanctioned by the liquidating court is not a transfer in 
execution of an order of a court within the meaning of s. 2(d); as the 
sanction is not an order capable of execution.^) The section applies to 
a re-sale to the vendor, as much as to his sale to the vendee.(?) 


925. An adoption pendente lite is not to be regarded in the same light 

as an alienation pendente lite. If a legitimate son had 

pnt iHi° n v a iid end ‘ been h?™ to p durin g suit, such son, to be bound by 

a pending suit affecting his father’s ancestral property, 

must have been made a party, and a son adopted during a suit is in the 
same position. The one at his birth and the other at his adoption would take 
a vested interest in his father’s property according to Hindu law. The 
circumstance that C might have adopted the plaintiff for the purpose of 
endeavouring to defeat the bakshish patra, did not alter the case. As a 
sonless Hindu, he had a right to adopt a son and he was not under any 
obligation to anyone not to adopt; and even if he had so contracted, it may 
be a question whether such a contract could affect the validity’ of the 
adoption, f 0 ) j 


(1) Indurjeet v. Mt. Pootee, 19 W. R., 
197 ; Zainvladdin v. Mhd. Asghar, 10 A. 
166 P. C.; Shi vial v. Shamhhuprasad, 
29 B. 436 (447), F. B. 

(2) Paraotam v. Chedda Lai, 3 A. L. 
J. R., 676. 

t Hazara Singh v. Burn Khan, 3 
364. 

(4) Morn v. Hasan, 43 B. 240 ; Kanaya 

v ’ Ltr i* h Singh, 9 S. L. R„ 86 ; 31 
I. C., 37 ; Debt Di n v . Mannu Singh, 10 


I. C. (O.), 16 ; contra Narayan v. Syed 
Hafiz (1925), N. 21 (is submitted, un¬ 
sound) 

(6) S. 2 (d) ante. 

(6) Sheo Lai v. Poona Cotton dc Silk 
Co., 42 B. 216. 

(7) Bhilci Mol v. Debi Sahai, 23 A. L. 

J. , 615; Kebar Singh v. Jahangir, 23 
A. L. J., 336. 

(8) Bam Bhat v. Ldkshman, 6 B. 630 
(635). 
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926. The fact that the purchaser holds under a registered instrument 

does not confer on him any right of priority, and a pur- 
Registration con- c haser under a decree for sale would take unaffected by 
ers no priori y. ^he registered conveyance executed pendente lite, although 

such purchaser may be plaintiff in the suit.* 1 * 


927. Lis pendens creates no lien .—Lis pendens does uot create any 
lien or equitable incumbrance on the property so as to bar other suits 
respecting it. As observed by Holloway, J. : “ The doctrine of lis pendens 
is, simply, that parties bound by the litigation cannot alter the object of it, 
so as to withdraw it from the decree made in the suit. It by no means 
implies that, upon the instant of the question being raised, the parties are 
compelled to quiescence until its determination. So far is this from being 
the case, that, unless the question involved in the litigation will, when 
decided in a particular manner, render a title insecure, lis pendens is not 
even an answer to a bill for specific performance. (2) If two out of three 
owners transfer the property pendente life the effect is the same.( 3) * Prior 
attachment of a house in execution of a money-decree will not avail against 
the claim of a Hindu widow to charge it for her maintenance, although 
"the latter suit mav be instituted after attachment.^ 


928. Two properties A and B, belonging to different owners, were 
mortgaged under a joint bond for the same debt. The mortgagee put his 
bond in suit and having obtained a decree, caused property A to be sold, 
the proceeds of which proved more than sufficient to satisfy the whole 
mortgage-debt. Before such sale, however, X had, in execution of a simple 
money-decree, acquired a share in property A. X accordingly sued for 
contribution from property B, in that so far as his share in property A 
went, he had satisfied the mortgage-debt, and ultimately obtained a decree 
in his favour; but, during the pendency of that litigation, property B had 
been transferred to Y: it was held that Y must take the property subject 
to X’s right to contribution from it in respect of the loss of his share in 
property A.< 5 > If the transfer take place, pendents hte, the transferee must 
take his interest subject to the incidence of the suit; and one of those is 
that a purchaser under the decree will get a good title against all persons 
whom the suit binds.< 6 > But persons who have taken transfers of property 
subject to a mortgage cannot be bound by proceedings in a subsequent suit 
between the prior mortgagee and the mortgagor to which they are never 

made parties.W 


929 Position of Alienee pendente lite.—An alienee pendente lite 
cannot be allowed to plead that he is not bound by the terms of the decree 
as he was not a party thereto.«» And he cannot therefore be allowed to 
re-open the questions already decided in the suit, nor can he sue for the 
establishment of his title. Such a suit would be res judicata against the 


(1) Nirunjan Rai v. Rujjoo Rat, 5 
N. W. P. (A.), 166; Bhagwan Dast v. 
Nalhu Singh, 4 A. W. N., 158 : Lachmt 
Narain v. Koteshar, T. L. R-, 2 A. 826 ; 
Qulabchand v. Dhondi , 11 B. H. C. K. f 
64; Pranjivan v. Baju, 4 B. 34. 

(2) Bull v. Hutchins, 32 Beav., 616. 

(3) Kunhi v. Ahmed, 14 M. 49L 

. (4) Parwati v. Kisan Singh, 6 B. 5b7 ; 

see ante. 

(6) Baldeo v. Baij Nath, 13 A. 371. 


(6) Lord Hobhouse in Umes Chunder 
v. Zahur Fatima, 18 C. afc p. 178, P. C. 

(7) Ibid., p. 179. 

(8) Denonath v. Shamabibi, 28 C. 23 ; 
Kaseemunnissa v. Nilralna, 8 C. 79; 
Kishory Mohun v. Mahammad, 8 C. 188; 
Radha Madhab v. Monohar, 16 C. 766 
F. B.; Ishan Chunder v. Beni Madhub, 
24 C. 62 ; Qulzari Lai v. Mad ho Ram, 
26 A. 447 (463) F. B. 
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purchaser, who being the representative in interest of the • vendor would 
be likewise affected by the decision, although he may have .been no party 
to it/ 1 2 * As a matter of fact he is not a necessary party to the .suit®* even 
in a case where the plaintiff'knows of his transfer* 3 *:. “ Otherwise/’ as 
Grant, M.B., remarked, “ suit would be indeterminable or, which would 
be indeterminable or, which would Be.the same in effect, it would be in 
the measure of one party at what period the suit should he determined. ”* 4 * 
But where the interest in the suit is assigned under order 22, rule 10 of 
Code, the assignee would then, ordinarily, be substituted for the plaintiff/ 5 * * 

930. In Bombay, in cases decided before the Act, it appears to have 

been the usual practice to implead all persons whose interest might in any 
way be affected including even assignees pendente lite.W But the trend 
of modern decisions, both English and Indian, is opposed to the rule/ 7 * and 
indeed if the contrary were the rule, it is conceivable how the object of the 
suit may be easily defeated by the defendant making alienations pendente 
life and thereby ever creating the necessity for introducing new parties. Of 
course, if the consequential relief prayed for, requires something to be done 
by the assignee, it is open to the plaintiff or the court to join him, but it 
is not his privilege but the plaintiff’s right which he need exercise only in 
special cases. • - 

931. A transferee pendente lite is so far hound by the decree passed 
against his transferor that he is not permitted even to show an obvious 
error in the total of the extent of the property decreed in the suit/ 8 * Nor 
can he wipe off the effects of the decree by being permitted to show that 
his purchase was known to the plaintiff suing his vendor and that he 
suffered him to complete his purchase/ 9 * But at the same time, the 
doctrine has to be applied with great caution in this country because there 
is much danger of secret collusion/ 10 * and a doctrine calculated to suppress 
fraud should not be used to perpetuate it/ 11 * 

932. Such Transfer not void.—A transfer made pendente lite is only 
voidable when, and to the extent, that it affects the rights of any party 


(1) Denonath v. Shamabibi, 28 C. 23 
(26) ; Kaseemunnissa v. Nilratna, 8 C. 
79 (85); Kailas Chandra v. Fulchand, 8 B.L. 
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(4) Bishop of Winchestor v. Paine, 
11 Ves., 194 (197, 198). 
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1908 (Act V of 1908) S. 372, Civil Pro¬ 

cedure Code (Act XIV of 1882). The 
Arbuthnot Industrials v. Muthu Chettiar, 
4 M. L. T. 190. 

(ft) Ldkhmidas v. The Advocate-General. 

8 B. H. C. R., 96 ; Ashabai v. Limji, Bom. 
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D., 160; CarSpbell v. Holy land, 1 Ch. 
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practice in favour of admitting assignees 
pendente lite as parties to the suit, but 
the English law is different, see Robbin’s 
Mortgage (631). Cf. S. 372, Code of Civil 
Procedure. 

(7) Golab Chand v. Dhondi, 11 B. H. 
C. R.. 64 : Manual v. Sknagapalli, 7 

M. H. C. R.. 105 ; Umamoyi v. Tarini, 
7 W. R., 225 ; Umeschunder v. Zahur 
Fatima, 18 C. 164 (178). P. C.; Molilal 
v. Karrabuldin. 29 C. 179, P. C.; Robb. 
Mort. 631, 632, 724. 
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•to the suit. .It is not bad inter partes. It merely enables the litigants to 
-safeguard their rights declared and decreed in the suit for which purpose 
they are entitled to ignore it.C 1 ) Under the pendency of a mortgage suit 
the defendant purchased the property from the mortgagor. The plaintiff 
mortgagee obtained a decree for sale and when the case was sent up to the 
•collector-for execution, the plaintiff purchased the property with his 
sanction/ He then sued to eject the defendant as a purchaser pendente life. 
It was held that the defendant’s purchase being pendente life was subject to 
plaintiff's charge, but since his sale was a private sale his remedy was to 
enforce his charge against the defendant. It was added that the effect 
of the section was not to annul conveyances taken pendente life, but only 
"to render them subservient to the rights of the parties in litigation.< 2 > 


933. Effect of Attachment. —From the wording of the section it is 
•clear that property attached, whether before or after the decision of a suit, 
is not to be regarded as “ directly and specifically 7n question,” nor is any 
right thereto the subject-matter of adjudication in the suit. But the 
'alienation of such property is prohibited by the Code of Civil Procedure^ 3 ) 
which also prescribes the limits within which the prohibition operates. An 
■attachment, it has been held over again, does not. confer any lien on the 
property. It only prevents its alienations,< 4 * > not only so far as it is in 
•defeasance of the attaching creditor's claim but also according to Telang, J., 
of other claims coming in for rateable distribution.^) But as regards the 
other claimants the view taken in Bombay has been controverted in several 
cases.< 6 > An attachment once duly made does not cease to subsist merely 
because another attachment was subsequently applied for and granted, 
unless the decree-holder had waived or abandoned it. The law on the 
subject has been thus recapitulated by the Privy Council: V Generally 
when the party prosecuting the decree is compelled to take out another 
execution, his title should be presumed to date from the second attach¬ 
ment. Their Lordships do not wish to lay down broadly that in all cases 
in which an execution is struck off the file such consequences must follow. 
The reported cases sufficiently show that, in India, the striking an execution 
proceeding off the file, is an act which may admit of different interpretations 
according to the circumstances under which it is done, and their Lordships 
do not desire to lay down any general rule which would govern all cases 
of that kind; but they are of opinion that when, as in this case, a very 
dong time has elapsed between the original execution and the date at which 
it was struck off, it should be presumed that the execution was abandoned 
and ceased to be operative unless the circumstances are otherwise 
explained.”* 7 ) The true object of attachment is to place the property in 


(1) Veyindra v. Maya Nadan, 43 M. 
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R., 172 (184) ; Soobul v. Bussick Lap 

15 C. 202 ; Moti Lai v. Karabbuldin, 25 
C. 179, P. C.; Peacock v. Madan Gopal, 

29 C. 428, F. B.; Herumbo v. Satish Chandra, 
33 C. 1176} Krishnasawmy v. Official 
Assignee, 26 M. 673 ; Jitmal v. Bamchand, 


7 Bom. L. R. t 488 ; Anantharazu v. Nara- 
yanarazu, 2 M. W. N., 531; Oopinath v. 
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Manohar v. Bam Autar, 25 A. 431 (434). 

(7) Puddomonee v. B<ry Muthooranath, 
12 B. L. R., 411, P. C., Gobinda v. Dtnarka 
Nath, 33 C. 666; Peary Lai v. Chandi , 
11C. W. N., 163. 
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the custody of the court so as to make it available for the realization of the 
fruits of the decree. If the attachment is dissolved, the property is no 
more in the custody of the court and an alienation made thereafter confers 
a valid title which cannot be prejudiced if the attachment is revived/ 1 ) A 
party submitting to a re-attachment erroneously ordered by the court is 
presumed to have abandoned the prior attachment/ 2 ) unless the re-attach¬ 
ment had been applied for by way of caution, it being mentioned in the 
petition that the property had been already attached and might be re¬ 
attached, if necessary. ”< 3 > In the case of the abandonment of an attach¬ 
ment an alienation made while it subsisted would not, it would seem, be void, 
because in accordance with section 64 of the Code, an alienation made 
during the continuance of the attachment is only void “ as against all 
claims enforceable under the attachment.” So that it may be contended 
that unless there are claims enforceable under an attachment, no alienation 
made during its subsistence is void—a position which it is conceivable might 
occasion grave injustice. But if the term “ enforceable ” be understood to 
imply a claim which was capable of being enforced or could have been 
enforced under the attachment, the alienation made during its continuance 
would be void, though the claim w r as in fact enforced in the subsequent 
attachment.( 4 > In any view, the alienation is only void as against the 
claim enforceable or enforced under the attachment. It' is neither void 
absolutely, nor even against the attaching creditor's other claims. Where, 
therefore the private alienation in no way interferes with the rights secured 
by his decree to the attaching creditor, it is not void/ 5 6 ) If, therefore, the 
decree is satisfied, or the execution struck off the attachment ceases to be 
operative/ 5 ) and the alienation becomes valid. So where the decree-holder 
had in execution of his money decree attached certain property to which 
an objection was allowed. The decree-holder sued him for the establish¬ 
ment of his right, the judgment-debtor was no party to the claim proceed¬ 
ings or the suit. Meanwhile another decree-holder attached the same 
property and brought it to sale. It w'as held that the sale was valid and 
could not be impeached on the ground that the claim suit was merely a 
continuation of the objection proceedings/ 7 * ) The case would have been 
otherwise if the judgment-debtor had been a party to the tw r o proceedings/ 0 ) 


934. The attachment does not end with the dismissal of the execution, 
unless the dismissal had the effect of terminating the execution-proceed¬ 
ings/ 9 ) Certain it is, that no such result ensues w'hen the proceedings are 


(1) Palringa v. Madhawanand , 14 C. 
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(6) O. 21, r. 55 Civil Procedure Code 

1908 ; Vibuadhapriya v. Yusuf, 8, 25 M. 

380 (385) ; Umesh Chundra v. Raj Bullub, 
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M. 535. 
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struck off by the Court of its own motion and without notice of the parties, 
on any legal ground whatever/ 1 ) So, if the case has been struck off to 
enable the judgment-debtor to pay up, the attachment remains if that had 
been the intention/ 2 ) Indeed no general rule can be laid down as to the 
effect of striking an execution case off the file/ 3 ) for the question depends 
upon the intention of the decree-holder and of the court as expressed in the 
order. But an execution arbitrarily struck off has not the effect of ter¬ 
minating the attachment/ 4 ) a fortiori if the same execution is afterwards 
restored/ 5 ) Where a sale held in execution of a decree is set aside under 
section 310-A by payment to the decree-holder who brought the property to 
sale, the attachment made at the instance of the other decree-holders is 
not hereby cancelled/ 6 ) If property is improperly released from attach¬ 
ment, the right to which is subsequently established in a suit brought for 
the purpose, the decree so passed has the effect of setting aside the order 
of release, and restore the attachment as if it -had continued undisturbed 
by the order/7) so that an alienation made in the meantime would be 
pendente lite.W In this respect the rule may be regarded as of a piece 
with that which makes an alienation pendente litc subject to the result of 
the appeal (§§ 897—900). It has been held in Calcutta that an order for 
sale of a judgment-debtor’s goods made to enforce execution of a decree, 
whatever its shape, and whether preceded by actual attachment or not, has 
the effect of binding the debtor’s property as against any alienation which 
the debtor himself may make after its date. 41 The proceedings in 
execution taken for the purpose of effecting a sale are in a sense proceed¬ 
ings in the suit against property, and all persons who purchase from the 
judgment-debtor pending these proceedings, come into the position of 
purchasers pendente 7ite.”< 9 ) There can be no doubt that in England the 
disability commences from the date of the teste , which, under the old 
practice, might have been a date long antecedent to the actual issue/ 10 ) 
But at the same time the section here enacted has clearly enunciated a 
different rule and the Code of Civil Procedure does not encourage the 
artificiality of the English practice. 


935. An alienation made pending a temporary injunction under the 

Code< u ) is not void, the only result of such an alienation 
Pend ’ bein g that the Party disobeying the order is guilty of 
g l junction. contempt and may be proceeded against as directed in 

section 493 of the Code.* 12 ) 
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936. Alienation before and after Attachment. —An alienation made in 

anticipation of attachment is good, if made bona fide , and for consideration,, 
otherwise it may be exposed to the attack of a fraudulent transfer within, 
the meaning of the next section.O And hence it follows that the rule would 
not prevent a person, who has purchased before the institution of the suit, 
from improving his title already acquired so far as he can do so without 
the assistance of the defendant to the suit, e.g., by registering pendente life 
a purchase effected beforehand.< 1 2 > An alienation which does not conflict 

with the rights of the parties to the suit would not, it would appear, be 
ipso facto void. (§ 929.) But in a case it lias been held by the Allahabad 
High Court that a lease of the property by the judgment-debtor against 
whom a decree for sale of the property had been made was void, whatever 
be its object, ns it cannot but have the effect of, to some extent, defeating 
the auction-purchaser of that property.< 3 > An execution struck off for 
default, or otherwise, does not per sc raise the attachment made there¬ 
under. As the Privy Council observed: “ It would be contrary to general 
principles and a senseless addition to all the vexations of delay in the course 
of procedure, to hold that, when for any reason, satisfactory or Dot, before 
the execution of a final decree, a suit fails, or is set aside, and the pro¬ 
ceedings as regards that execution are taken off the file, the whole suit is 
discontinued thereby, and the further proceedings for the same purpose- 
are to be considered in a new suit. ”< 4 * > Indeed, it has been held that 
where property has been released from attachment, and in a subsequent 
suit a decree is obtained declaring the property to be liable to attachment, 
the effect of the decree is to restore matters as they were at the time of 
the attachment,< 6 > and any alienation made in the meantime would bo 
pendente liteS 6 > If property is attached before the decree, as under order 
38, rule 5, of the Civil Procedure Code, no fresh attachment need be made 
after it is passed,< 7 > and in this case no alienation can be validly made 
after the aforesaid attachment. O The passing of a decree nisi under 
sections 86 or 88 of this Act does not conclude the suit which is deemed 
to be pending until the termination of the final execution-proceedings 
culminating in foreclosure or sale.< 9 > 

937 . Excepted Transfers. —The section saves transfers made “ under 
the authority of the court and on such terms as it may impose,” while- 


(1) Rutnessur v. Ramtanoo, 12 W. R., 
491 (492) ; Ram Burun v. Jankee Sahoo, 
22 W. R., 473 ; Khettamal v. Chunilal, 
2 A. 173 : Puddomonee v. Roy Muthoora- 
noth, 12 B. L. R., 411, P. C., Faridunnissa 
v. Aladad (1881), A. W. N., 77; Ram 
Karan v. Bagar Ali (1881), A. W. N., 
158 ; Tootmai v. Rai Singh. 1 Sind., 
L. R., 170. 

(2) Bapuji v. Ichharam , (1877), B. P. 
J., 81. 

(3) Thatcur Prasad v. Qaya Sahu, 21 
A. 349 ; following Debt Prasad v. Baldeo, 
18 A. 123. 

(4) Raja Muhesh v. Kishanun, 8 M. 

(341) ; see also Mungul Pershad 

Y‘ Qriju* 8 C. 451 ; Biswa v. Binanda, 

10 C. 416 ; Ram Chum v. Jhubbo, 14 W. 


R., 25. 

(5) Wooma Chum v. Kadambini , 3 C. 
L. R., 146 ; Mahomed v. Pitamher, 21 W. 
R., 435 (see for contra Krishna Chetty v. 
Rami Chetty, 8 M. H. C. R., 99). 

(6) Dinendronath v. Ram Kumar, T 
C. 107 ; Bonomali v. Prosun no, 23 C. 829. 

(7) Sarkies v. Bund ho, 1 N. W. P. H. 
C. R., 172. 

(8) S. 490, C. P. C.; Raj Chunder v. 
Isser Chunder, Bourke, 139 ; Savaramji 
Jadavi, 2 B. H. C. R., 142 ; cf. also S. 
489, C. P. C. 

(9 ) 'Chunni Lai v. Abdul, 23 A. 331 
(334) ; Parsotam v. Chheda Lai, 29 A. 76; 
Shival v. Shembhurprasad, 29 B. 435 
(447), F. B. . 
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s. 2(d) saves all transfers made by order of a competent court. An auction- 
sale in execution of a decree, though held under the authority of the court, 
is not a sale here contemplated. In order to except a sale from the rule, 
the court must expressly authorize it to be free from the rule, and before 
doing so, it would naturally safeguard the interest of the person which 
might otherwise be imperilled. Such transfers may be sanctioned by the 
court so as to enable the defendant to satisfy the decree, and with that 
view may grant him a certificate authorizing him to transfer the property 
subject to its confirmation to the payment of the consideration into court.U> 
Any violation of the directions of the court will, of course, entail on the 
transferee the disability created by the doctrine. 


938. As regards the effect of s. 2(d) all that need be said is that s. 52 
was never intended to apply to execution sales and s.2(d) therefore saved 
such sales from its operation. The application of its principle to execution 
sales is an extension of the rule which has necessarily the effect of 
modifying the saving clause. 


53. Every transfer of immoveable property, made 

with intent to defraud prior or subsequent 

Fraudulent trans- transferees thereof for consideration, or 

co-owners or other persons having an inter¬ 
est in such property, or to defeat or delay the creditors of 
the transferor, is voidable at the option of any person so 
defrauded, defeated or delayed. 


Where the effect of any transfer of immoveable property 
is to defraud, defeat or delay any such person, and such 
transfer is made gratuitously or for a grossly inadequate 
consideration, the, transfer may be presumed to have been 
made with such intent as aforesaid. 

» . . . ... 

Nothing contained in this section shall impair the 

rights of any transferee in good faith and for consideration. 


• * • • • . 

(1) O. 21, r. 83, Code of Civil Procedure, 1882 ; Shivingappa v. Chanbasnppa, 30 

1908. S. 305, Code of Civil Procedure, B. 337 (340). 



598 


TRANSFER OF PROPERTY. 


[S. 53. 


939. Analogous Law. 

91.1.. Transfer for illegal 
purpose. 

91.5. Rule of universal 
application. 

91.6. Hindu Law. 

91.7. Genesis of the 
Rule. 

91.8. Previous Laiv. 

950. Principle. 

953. Meaning of Words. 

951.. General view of th e 
Rule. 

955. Effect between 
parties. 

856. Effect of Fraud 
inter partes: where 
Fraud inchoate. 

960. Transferor more 
innocent. 

961. Where transfer 

defeats other Lmw. 

962. Valid Transfer. 

961.. Where fraud 
carried out. 

965. Minor transferor. 

966. Strangers cannot 
avoid it. 

967. Other transferees. 

968. Fraudulent intent 
still material. 

969. Co-owners, etc. 

970. Persons interested. 

971. Who are persons 
“ interested.” 

972. To defraud or 
delay creditors. 

973. Who are creditors. 

971.. Who are not 
creditors. 

975. Future creditors. 

976. Prior or subse¬ 
quent transferees. 

977. Fraud must affect 
creditors generally. 


SYNOPSIS. 

Paragraphs. 

978. Surety and Guaran¬ 
tor bound by the 
Rule. 

979. What transfers are 

prohibited. 

982. Antecedent circum¬ 
stances. 

985. What Consideration 
required. 

986. Legal obligdtion 
true test of consi¬ 
deration. 

988. Past consideration. 

989. Ex post facto 
consideration k 

990. Is “ Mehar ” or 
dower a considera¬ 
tion? 

992. Fraudulent intent 

of transferee 

material. 

993. Badges of fraud. 

991.. Presumption and 
proof of Fraud. 

995. Burden of Proof. 

996. Quantum of Evi¬ 
dence required. 

998. Circinnstances evi¬ 
dencing fraud. 

1000. Venial fraud. 

1001. Fraud must be 
specifically pleaded. 

1003. What evidence 
excluded: Evidence 

of other fraudulent 
acts. 

1001.. Relationship bet¬ 
ween parties. 

1005. Voluntary Deeds. 

1007. Voluntary deeds 
when presumed 
fraudulent. 


1009. Standpoint of 
Indian view. 

1010. When is a creditor 
delayed. 

1012. Transfer of entire 
estate. 

1013. Transfer without 
possession. 

1015. Acquiescence by 

aggrieved party. 

1016. Secrecy as a 
Badge of Fraud. 

1017. 'Transfer subject 

to Trust. 

1018. Protestations of 

Honesty. 

1019. Antedated Trans¬ 

fer. 

1020. Transfer in anti¬ 
cipation of Suit. 

1021. Transfer made to 

defeat. Execution. 

1021,. Benami not frau¬ 
dulent. 

1026. Sham deeds dis¬ 
tinguished. 


1028. 

F raudulent 
ference. 

Pre- 

1030. 

Fraud on 
ruptcy. 

Bank- 

1032. 

Proviso. 


1035. 

Transferee 

from 


fraudulent 

feror. 

trans - 

1036. 

Competition 

bet- 


tween two in- 


nocent 

Jerees. 

limitation. 

trans- 

1037. 


1039. 

Procedure . 


101,0. 

Parties to Suit. 

101,1. 

Fraudulent 

trans- 


ftr of moveable 
property. 


1008. Fraud inferred 
from result. 

939. Analogous Law. —In this section an attempt has been made tc 
condense the provisions of the two English Statutes,d) passed to protect 
creditors, and relating to fraudulent conveyances passed to protect pur¬ 
chasers, and both formerly in force in India<2) and now repealed by this 

- c . In the Presidency towns, the statute* 3 ) relating to alienations made 
by insolvent debtors is still in force. 


A . vas ^ mass of case-law has clustered round these provisions, and 
which is often cited in illustrations of the rule enacted in the section. But 
there are important differences between them, the confusion from which 
should be carefully guarded Against. 


f 1571 ) 13 Eliz. C. 5 (1584); 27 
Eliz. C. 4 

(2) So held in Azimuniesa v. Clement 
Dale, 6 M. H. C. R.. 455 (474); following 


Freeman v. Fairlie, 1 M. I. A.. 305 ; Mayor 
of Lyons v. The E. I. Co., 1 M. I. A., 175 ; 
Judah v. Abdool Kureem. 22 W. R.. 60; 
Abdool Hue v. Mohamed, 10 C. 616, P. C. 
(3) 11 Viet., C. 21. S. 24. 
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The provisions of Stat. 13 Eliz. upon which the section is modelled 
run as follows : — 


(1) All and every feoffment, gift, grant, alienation, bargain and conveyance of lands, 
tenements-,• hereditaments goods and chattels, or of any of them or of any lease, rent, 
common or other profit or charge out of the same lands, tenements, hereditaments, goods 
and chattels, or any of them by writing or otherwise; and all and every bond, suit, judg¬ 
ment, and execution, at any time had or made to or for any intent or purpose before 
declared and expressed, shall be deemed and taken (only as against such person or persons, 
his or their heirs, successors, executors, administrators, and assigns and everyone of them, 
whose actions, suits, debts, accounts, damages, penalties, forfeitures, heriots, mortuaries, 
and reliefs by such guiltful covinous or fraudulent devices and practices as is aforesaid 
are, shall or might be in any way disturbed, hindered, delayed or defrauded) to be clearly 
and utterly void, frustrate, and of none effect. 

5. Provided always that this Act shall not extend to any estate or interest in lands, 
goods or chattels, had made, conveyed, or assured, which estate or interest shall be upon 
good consideration and bona fide lawfully conveyed or assured to any person or persons, 
not having at the time of such conveyance or assurance any manner of notice or know¬ 
ledge of such covin, fraud or collusion as aforesaid.(!) 

Since this statute was directed against fraudulent conveyances as 
against the creditors, a subsequent statute^ had to be passed to protect 
all subsequent purchasers. The earlier statute extends also to goods and 
chattels, but the later statute only applies to lands and other real estate. 
This latter statute was interpreted to make all voluntary conveyances, as 
such, fraudulent as against subsequent purchasers.< 3 > And accordingly 
another Act had to be passed in 1893 declaring in favour of the validity of 
voluntary conveyances if made in good faith. 

940. Fraudulent conveyances may be avoided either under the 
Elizabethan Statutes the provisions of which are embodied in the section, 
or under the Bankruptcy and Insolvency Acts, the corresponding provisions 

of which are quoted below. 

" The Bankruptcy Act, 1833< 5 > enacts as follows:— 

48 (1) Every conveyance of transfer of property or charge thereon made, every 

payment made, every ooligation meurred and every judicial proceeding taken or suffered 
bv any person unable to pay his debts as they become due for his own money, in favour 
of any creditor or any person in trust for any creditor with a view of giving such 
creditor a preference over the other creditors shall, if the person making, taking, paying, 
or suffering the same is adjudged bankrupt on a bankruptcy petition presented within 
three months after the date of making, taking, paying for suffering the same be deemed 
fraudulent and void as against the trustee in the bankruptcy. 

(2) This section shall not affect the rights of any person making title in good faith 
and for valuable consideration through or under a creditor of the bankrupt. 

49. Subject to the foregoing provisions of this Act with respect to the effect of 
bankruptcy on an execution or attachment and with respect to the avoidance of certain 


9 • 

(1) Stat. 13 Eliz. C. 5. This statute 
was made perpetual by Eliz. C. 5. 

(2) 27 Eliz. C. 4. 

(3) Barrel's Case, 6 Rep., 72 Ooch's 
Case, 5 Rep., 60 ; Standen v. Bullock, Moo., 
606 ; Doe v. Manning, 9 East, 67 ; Trowell 
v. Sherdon, L. Q., 8 Ch. D., 318 ; Buckle 


v. Mitchell, 18 Ves., 100 ; Ooodright y 
Moses, 2 B. W. Bl., 1019; Chapman v- 
Emery, Cowp., 278. 

(4) Voluntary Conveyances Act, 1893 
(66 & 67 Viet., C., 21). 

(6) 46 & 47 Viet. C. 52. 
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settlements and preferences, nothing in this Act shall invalidate in the case of 
bankruptcy— 

(a) Any payment by the bankrupt to any of his creditors; 

(It) Any payment or delivery to the bankrupt; 

('•) Any conveyance or assignment by the bankrupt for valuable consideration; 

(d) Any contract, dealing, or transaction by or with the bankrupt for valuable 
consideration; 

Provided that both the following conditions are complied witn, namely :— 

(1) The payment, delivery, conveyance, assignment contract, dealing or transaction, 

as the case may be, takes plaoe before the date of the receiving order; and 

(2) The person (other than the debtor) U>, by, or with whom the payment, delivery, 

conveyance, assignment, contract, dealing, or transaction was made, executed 
or entered into has not at the time of the payment, delivery, conveyance, 
assignment, contract, dealing or transaction, notice of any avilable act of 
bankruptcy committed by the bankrupt before that time: 

941. This definition was substantially reproduced from the Bankruptcy 
Act of 1869.t 1 2 ) But in dealing with bankruptcy cases under the two Acts 
there are certain points which, for reasons to be presently stated, do not 
call for particular notice in the present treatise. The Bankruptcy Act, 
1883 further enacts that in the cases therein mentioned the transfer ipso 
facto amounts to an act of bankruptcy: 

4. A debtor commits an act of bankruptcy in each of the following cases :— 

(а) If in England or elsewhere he makes a conveyance or assignment of his property 

to a trustee or trustees for the benefit or his creditors generally; 

(б) If in England or elsewhere he makes fraudulent conveyance, gift, delivery, or 

transfer of his property, or of any part thereof; 

(r) If in England or elsewhere he makes any conveyance or transfer of his property 
or any part thereof, or creates any charge thereon which would under this 
or any other Act be void as a fraudulent preference, if he were adjudged 
bankrupt. 

On the commission of an act of bankruptcy, the creditor is entitled 
to present a bankruptcy petition against the debtor. A person subject to 
English law living “in England or elsewhere,” i.e., abroad, is equally bound 
by the Act.60 In India, so far as the Presidency towns are concerned the 
law is now embodied in the Presidency Towns Insolvency Act< 3 > before 
which the only provisions applicable were those contained in an English 
Statute, the Insolvent Debtor’s Act, 1848.< 4 > 

942. In the mofussil the only provisions relating to insolvency were 
till recently those contained in Chapter XX of the Code of Civil Procedure/ 6 ) 
and the only provision pertinent to the present discussion was that con¬ 
tained in section 351 (C) which empowered the Court to reject the appli¬ 
cation of the judgment-debtor for insolvency if he has, “ with intent to 
defraud his creditors, concealed, transferred, or removed any part of his 
property, since the institution of the suit in which was passed the decree 
hi execution of which he was arrested or imprisoned, or the order of 
attachment was made, or at any subsequent time;” or that “knowing 
himself to be unable to pay his debts in full, recklessly contracted debts 
•or given an unfair preference to any of his creditors by any payment or 


(1) 32 & 33 Viet., C. 71. extent in Bengal, Calcutta Patent, S. 

(2) Exp. Blaine, Re Sawers, 12 Ch. D., 18. In the matter of Tiet Kina, 1 B. 

522 (532). R. (O. J.), 84 ; in Bombay vide In re 

(3) Act IIT of 1909. Janies Currie, 21 B. 405. 

M) 11 & 21 Viet. C. 121 ; see as to its (5) Ss. 344-360 A., Act XIV of 1882. 
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disposition of his property." These sections of the Code have now been 
repealed and replaced by the Provincial Insolvency ActO) which enacts as- 
follows: — 


Acts 

vency. 


of insol- 6. A debtor commits an act of insolvency in each of the- 

following cases, namely :— 


(a) if, in British India or elsewhere, he makes a transfer of all or substantially alt 

his property to a third person for the benefit of his creditors generally ; 

(b) if, in British India or elsewhere, he makes a transfer of his proptrty or of any 

part thereof with intent to defeat or delay his creditors; 

(c) if. in British India, or elsewhere, he makes any transfer of his property or of 

any part thereof, which would, under this or any other enactment for the 
/time being in force, be void as a fraudulent preference if he were adjudged 
an insolvent; 

(d) if, with intent to defeat or delay his creditors,— 

(i) he departs or remains out of British India; 

(») he departs from his dwelling-house or usual place of business or otherwise- 
absents himself; 


(iii) he secludes himself so a3 to deprive his creditors of the means of commu- 
cating with him; 

(e) if any of his property has been sold in execution of the decree of any Court 
for the payment of money; 

(/) if he petitions to be adjudged an insolvent under the provisions of this Act; 

(<7) if he gives notice to any of his creditors that he has suspended, or that he is 
about to suspend, payment of his debts; or 

(A) if he is imprisoned, in execution of the decree of any Court for the payment 
of money. 


Explanation .—For the purpose of this section the act of an agent may be the act 
of the principal.( 1 2 3 4 ) 

943 . The provisions of section 231 of the Indian Companies Act<3> 
against fraudulent preference are similar to and correspond with the pro¬ 
visions of English law against fraudulent preference. In effect, the section 
declares that a fraudulent transfer made by a company would be judged by 
the same standard and lead to the same consequences as a transfer made 
by an individual trader. The position of parties where the fraudulent 
pnrpose is not achieved would be as follows: — 


944 . Where the owner of a property transfers it to another for an illegal 

purpose and such purpose is not carried into execution, 
Transfer for or ^he transferor is not as guilt}', as the transferee, or 
illegal purpose. the e £f ec t G f permitting the transferee to retain the pro¬ 
perty might be to defeat the provision of any law, the transferee must 
hold the property for the benefit of the transferor. 


945 . The principle of this section is one of general application, and 

has been held to apply to the Punjab where the Act itself 
fl ^f^oHL UniVerSal if? not ' in force (5) Following the principle therein enun- 
ppjicauo . ciated it has been laid down by the Chief Court that where 


(1) Act V of 1920. (f>) Chatnpo v. Shnnker Das, (JOl?) 

(2) S. 6, Act V of 1920. P. R., 74 ; 14 I. C., 232 ; Ibrahim v. Jhran 

(3) Act VII of 1913. Das (1924), L. 707. 

(4) Trusts Aot (Act II of 1882). 
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a mortgage for valuable consideration is made with the view to defeat a 
particular 0 creditor, it is void as against him.O) But this is not the view in 
consonance with the section under which intention to defeat an individual 
creditor as distinguished from the general body of creditors is not neces¬ 
sarily fraudulent. 

946 , Although this section is one of those excepted by the saving 

clause< 1 2 > in its application to Hindus, Mahomedans, and 
Hindu I»aw. Buddhists there is no rule of Hindu, Mahomedan, or 
Buddhist law that lays down anything opposed to its principle. So West, 
J in a case remarked: “ Under the Hindu law', as under the English law, 
fraud vitiates every transaction. The principle has be n less elaborately 
developed in precise rules than in the European Codes, but when Hindu 
law supplies a datum of recognized principle, the courts may well follow the 
English equity in the details derived from an identical principle.”* 3 ) And 
indeed, the principle therein enunciated is so manifestly just and equitable, 
that it has been applied to cases not governed by the Act, or arising before 
it was passed.* 4 ) But the applicability of the Elizabethan statutes to Hindus 
and Mahomedans was at one time by no means certain or unanimously 

conceded.* 5 ) 


947 . It should be added that while the section deals only with immove- 
Genesis of the able property, the first Elizabethan statute only related to 
rule moveable property, immoveable property having been the 

subject of the subsequent legislation. The former contained nothing beyond 
what would have been attained by the common law,* 6 ) whereas the second 
statute borrowed its provisions from the Civil law,* 7 ) in which the pauliana 
actio afforded a means of recovering for creditors property which had been 
alienated in order to place it beyond their reach, whether by a lucrative or an 
onerous title. The cnly difference between the two cases was that in the 
latter case, the transferee who was to be deprived, must have been aware 
of the fraud.* 8 ) From this part of the Roman law most of the nations of the 
civilized world have derived a stringent system of rules for annulling trans- 
actions, whatever guise they may assume, entered into for the purpose of 
depriving creditors of a just distribution of their debtors assets.* 9 ) ihese 
rules have relation, no doubt, to bankruptcy, though it has been said in 
England that the purpose of the Bankrupt Acts was quite different from that 
of the 13th Eliz.* 10 ) Directly, no doubt, it was different, as the Bankrupt 
Acts aimed at an immediate appropriation of the insolvent traders’ effects 
to the defrayal pro rata of his debts, while the statute of 13th Eliz. proposed 
simply to set aside any alienation by a person of any class in fraud of his 
creditors. But the recent changes in law of bankruptcy have placed all 
transfers of this nature nearly on an equal level. 


(1) Lakshmiruirain v. Tara Singh, 1 
P. L. R., 613. 

(2) S. 2 (d) ante. 

(3) Per West, J., in Rangilbhai v. 
Vinayak, 11 B. 666 (676) ; following in 
re Kahandas, 5 B. 164. 

(4) Abdul Hye v. Mir Mahomed, 10 
■C. 616 (624) ; followed in Rangil Bhaiff 
v. Vinayak, 11 B. 666 (676); Hormushji 

v. Cowasji, 13 B. 297 (300). 

(6) It woa doubted in Arimunnissa 

v. Dale, 6 M. H. C. R., 456 (474) ; Freeman 


v. Fairlie, 1 M. I. A., 305 {vide footnote) ; 
Mayor of Lyons v. The E. I. Co., ib., 174 ; 
see Bhagwant v. Kedari, 25 B. 202 (208). 

(6) Per Lord Mansfield in Cadogan 
v. Kennett, Cowp., 484. 

(7) Vinnius Ad. Inst. Bk., IV, Tit., 

0 g 0 

(8) Rangilbhai v. Vinayak, 13 B. 666 
(675). 

(9) Burge’s Comm., S. 605. 

(10) Tivyne's Case, 1 S. L. C., 1. 
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948. Before the present enactment, it appears that a similar rule 
Previous Law. embodied in the two Elizabethan statutes was applied to 
_ India, but these statutes do rot appear to have been 

authoritatively extended to it and the decisions of the courts are by no 
means unanimous ns to their applicability to this country, and more 
particularly to the mofussil.O) So again the Privy Council was not until 
recently certain whether they applied to Hindus and Mahomedans. But 
this view has long since been abandoned, and it must be therefore taken, 
as settled now, that the statutes in question and the authorities based 
thereon, may be taken as unmistakeable guides to the law of India prior to 
the enactment of the Act.( 1 2 > 


949. It seems hardly necessary to note that in certain respects the 
section has a more restricted operation than the statutes. For while 13 
Eliz. applies to transfers both of realty and personalty, the section is 
restricted only to immoveable property. And while 27 Eliz. was enacted 
for the protection of purchasers only, which included also mortgagees, a 
mere holder of a money decree was not within its scope.< 3 > A person who 
acquired no charge on specific property was not entitled to avail himself 
of this statute. With this difference, however, the section generallv 
conforms to the two statutes, and the cases decided under the latter would 
therefore be, with the above reservation, authorities under the former. ( 4 > 

The section does not enunciate the law in any way at variance with the 
pre-existing law.* 5 * The section is said to be inexhaustive,< 6 ) and considering 
the important principle it is intended to enunciate, the section could not 
have been perhaps more meagrely worded. 


950. Principle. —The first paragraph of the section enacts a principle, 

•while the second paragraph lays down what is no more than a rule of 

evidence. The first part defines what a fraudulent transfer is, whereas the 

second paragraph indicates the circumstances in which fraudulent intention 

may be presumed. Were it not for the statement of this rule, the party! 

seeking to avoid the transaction would have had to give proof of “ intent* 

to defraud ” which in many cases would not be readily available. The 4 

rule, therefore, indicates the salient circumstances which it regards as the 

indelible badges of fraud and from which alone a transfer may be presumed 

to have been fraudulent. Of course, it cannot be generally asserted that 

any one circumstance or even all the circumstances taken together would 

in all cases, lead to the irrebuttable presumption condemning a transaction 

as fraudulent, for to do so, would be to provide an indexible rule for judging 

transactions which experience shows present the greatest amount, of diversity' 

But the intrinsic justice of the rule here laid down is so patent that anv 

enunciation of the principle upon which it is founded is, wholiv unnecessary 

* * 


(1) Rangil Bhai v. Vinayalc, 11 B. 
666 (676) ; In Joshua v. Alliance Bank . 
22 C. 7-85 (206), while the statutes were 
held to be applicable to the Presidency 
towns, no opinion was hazarded as to 
their application to the mofussil. 

(2) Bhagwant v. Kedari, 25 B. 202 (209). 

(3) Beavan v. Earl of Oxford , 2 De.G. 
M. & G., 507 (532) ; Benham v. Keane , 
31 L. J. Ch., 129 (132). 

(4) Bhagwant v. Kedari 25 B. 202 

(209) ; explaining Jahan Chunder .v Bishu , 


T?' l 825 ! . Natha v - Dhumbaji , 

Bank, 22 c" d 185 (202) 8 J ° ShUa V ' 

(5) Bhagwant v. Kedari , 25 B. 202 • 
V™ ,i Ma 0 ^chand f 5 Bom. 

170 (172); contra in Ishan Chunder v. 
Btshen 24 C. 825 ; The third paragraph 
certainJy coincides with 13 Eliz. C. 5 

999 (100?) Lal V - M ° OSh ° hib ' 34 C - 

R.! G 4t" v- Haato Bai ' 7 c - p - L - 
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951. The Elizabethan enactments upon which this section is founded 
have in turn their origin in the Roman civil law, which proceeded upon the 
same enlightened policy, and protected (§ 948) alienations of moveables and 
immoveables made to bona fide purchasers for a valuable consideration, 
having no knowledge of any fraudulent intent of the grantor or debtor.W 
Thus 'says Justinian:—“ If, again to defraud his creditors, a man delivers 
anythin^ to someone else, after his goods have been taken possession of by 
the creditors under a decision of the President, the creditors themselves are 
allowed to rescind the delivery and to demand the thing; that is, to allege 
that the thing was not delivered, and therefore remained among the debtor’s 
goods.”( 1 2 3 > ‘"indeed,” says Story, “ the principle is more broad and com¬ 
prehensive ; and, although not absolutely universal . . . yet it is 

Generally true, and applies to cases of every sort, where an equity is sought 
to be enforced against a bona fide purchaser of the legal estate without 
notice, or even against a bona fide purchaser, not having the legal estate, 
where, he has a better right or title to call for the legal estate than the 
other party. It applies, therefore, to cases of accident and mistake, as well 
as to cases of fraud, which, however remediable between the original 
parties, are not relievable, as against such purchasers, under such circum¬ 
stances. ” (3) Thus, to present a summary of what has been already stated, 
if conveyances or other instruments are fraudulently or improperly obtained, 
they are decreed to be given up and cancelled. If they are money securities, 
on which the money has been paid, the money is decreed to be paid back. 
If they are deeds, or other muniments of title, detained from the rightful 
party, they are decreed to be delivered up. If they are deeds suppressed 
or spoliated, the party is decreed to hold the same rights as if they were 
in his possession and power. If there has been any undue concealment, or 
misrepresentation, or specific promise collusively broken, the injured party is 
placed in the same situation, and the other party is compelled to do the same 
acts, as if all had been transacted with the utmost good faith. If the party 
savs nothing, but by his expressive silence misleads another to his injury, 
he is compellable to make good the loss; and his own title, if the case 
requires it. is made subservient to that of the confining purchaser. If a 
party bv fraud or misrepresentation, induces another to do an act injurious 
to a third person, he is made responsible for it. If, by fraud, or misre¬ 
presentation, he prevents acts from being done, equity treats the case, as 
to him. as if it were done ; and makes him a trustee for the other. If a 
will is revoked by a fraudulent deed, the revocation is treated as a nullity. 
If a devisee obtains a devise by fraud, he is treated as a trustee of the 
injured parties. In all these, and many other cases which might be 
mentioned, courts of equity undo what has been done, if wrong; and do 
what has been left undone, if right.”( 4 > This section should be interpreted 
in the light of cases decided under the Elizabethan Statutes before men¬ 
tioned,( 5 Mt may be added, as modified by the Voluntary Conveyances Act.< 6 > 

952. The section is narrowly worded being presumably limited only to 
transfers; but its principle would likewise apply to all disposal and dealings 
with property with the same intent. 


(1) Story’s Eq. Jur. (2nd Eng. Ed.), 
S. 435, p. 278. 

(2) Jus. Bk. 4, Tit. 6, S. 6 ; see Hunter’s 
Roman Law, pp. 1040, 1041. 

(3) Story’s Eq. Jur. (2nd Eng. Ed), 


§ 436, 279. 

(4) Story’s Eq. Jur., s. 439, 279, 280. 

(5) Joshua v. Alliance Bank of Simla, 
22 C. 185. 

(6) (1893), 56 & 66 Viet., Ch. 21. 
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953. Meaning ol Words. —“ Every transfer of immoveable property 
implies a transfer for or without consideration. Not only a transfer properly 
so called but any dealing with property to defeat the claims of creditors is 
equally void, e.g ., remission of debt to their parties,* 1 ) relinquishment of 
dues co-parcenary interest for inadequate consideration,* 2 ) or on a 
partition* 3 ) so fraudulent acquisition of property stands on the same footing, 
as when the debtor purchases property benami to defraud his creditors, his 
acquisition is as fraudulent as if he had transferred some of his property 
benami to another.* 4 ) “ With intent to defraud The word “ intent ” by 
its etymology seems to have metaphorical allusion to archery and implies 
“ aim ” and" thus connotes not a casual or merely possible result—foreseen 
perhaps as a not improbable incident, but not desired—but rather connotes 
the one object for which the effort is made, and this has reference to what 
has been called the dominant motive, without which the action would 
not have been taken.* 5 ) Fraud is defined in section 17 of the Indian Contract 
Act. In this connexion, however, “ intent to defraud ” embraces a large 
number of cases, which do not come within the scope of the definition. Thus 
the motive of the person, who makes a false statement on the faith of which 
another is induced to act, is under this section material, though it is not 
under the Contract Act.* 6 ) The transfer which prefers one creditor to 
another is not a transfer which defeats or delays creditors. Such transfer 
must remove property from the creditors to the benefit of^ the debtor.* 7 ) 
Or other persons having an interest m such property :. Should the 
interest be in the nature of a right in rem or it will suffice if it is a personal 
right, e.g., the right of pre-emption. It would seem that the rule excludes 

the latter rights.* 8 ) 

“ To defeat or delay creditors The creditor may be secured or urw 
secured and his debt may be proved or unproved.* 9 ) 

“ Voidable at the option dc.” i.e., the transfer is not ipso facto void; 
or indeed, voidable at the instance of the transferor or his legal represent¬ 
atives. It can be avoided but only by the persons named. As between the 
immediate parties thereto it is prima facie good and unavoidable except 
under certain circumstances discussed in the sequel. 

“ Presumed to have been made.”— Presumption may be defined to be 
the logical inference of the existence of the unknown from proof of the 
known ( 10 ) The phrase “ may presume ” has been defined in the Indian 
Evidence Act* 11 ) thus: “Whenever it is provided by this Act that the 
Court may presume a fact it may either regard such fact as proved, unless 
and until it is disproved, or may call for proof of it. Such a term should 
on the one hand be distinguished from the term “ shall presume ” in which 
the Court shall regard such fact as proved unless and until it is 
“ disproved,” and on the other hand from what is“ conclusive proof ” in 


(1) Natnagiri v. Srinivasa, 27 I. C., 
<M.), 268. 

(2) Indoji v. Kothapalli, 10 M. L. W., 
498 ; 64 I. C., 146. 

(3) Rasa Qoundan v. Arunachela, 44 
M. L. J., 513 (in which it was held it is 
submitted wrongly, that partition is 
transfer) contra Indoso v. Kothopalli, 
10 M. L. W., 498 ; 64 I. C. 146. 

(4) Ramasubha v. Avudai, (1914), M. 
W. N., 695 ; 25 I. C. 123. 

(5) Rhagwant v. Kedari, 25 B. 202 (226). 


(6) See S. 17, Indian Contract Act; 
Derry v. Peek, 14 App. Cas., 365, 374 ; 
Foster v. Charles, 6 Bing., 396 ; 7 Bing 
105. 

(7) Musahar Sahu v. Hakim Lai, 43 
C. 521, P. C. 

(8) Nihal Singh v. Chanda Knar, 
23 A. L. J., 201. 

(9) Chinamal v. Oul Ahmad, (1923), 
L. 478. 

(10) Best. Ev., p. 304. 

(11) Act I of 1872. 
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which case on proof of one fact the Court is enjoined to regard the other 
fact as proved, no evidence being then admitted for the purpose of disproving 
it (D The presumption here to be made may then be rebutted/ 1 2 ) for it is 
not “ conclusive proof of fraud.” “ Nothing in thfs section: ” This clause 
was su^ested by a case in which the Court observed: “ The acts of one 
man cannot show the mind and intention of another ”( 3 > and should not 
prejudice him. When it is said that a deed is not executed in good faith, 
what is meant is that it was executed as a mere cloak, and real intention 
of the parties being that the ostensible grantor should retain the benefit 

to himself/ 4 ) 

954. General View of the Rule. —From the earliest time law has 
regarded* with abhorrence all attempts at fraudulent transfer of property. 
For while law favours the exchange and transmission of property, it sets its 
face against its privileges being abused to the detriment of the public. 
Innocent creditors who have made advances on the faith of the securities 
of their debtor have been from the earliest times the objects of anxious 
solicitude on the part of those responsible for the due administration of 
justice. Any attempt on the part of the debtor to withdraw his assets 
from the control of his creditor has always received the just condemnation 
\ of the courts, who have compelled the debtor to ma’*e good the representation 
on the faith of which presumably he had obtained credit, and in doing so 
the courts have not been loth to set aside all transactions not equally 
meritorious with the claims of the creditors. Now, since a person who deals 
with the debtor in good faith and for consideration is ordinarily entitled to 
the same protection as other creditors, for his case is in no way dis¬ 
tinguishable from theirs, and hence the last clause enacts this exception 
subject to which the rule must be construed. Ignoring for the present 
such exceptional cases, the generality of cases would appear to fall into the 
following three classes enumerated in the first paragraph, namely, where the 
transfer is made to defraud (a) prior or subsequent transferees (§§ 974-975); 
(b) co-owners or other persons interested in the property (§§ 969-970); or 
r (r) where the transfer is made to the prejudice of the transferor’s creditors. 

974) In practice probably the third class presents the most numerous 
and varied examples, but it would be useful to consider what classes of 
persons are placed under the protecting wing of the rule. Turning first to 
the provision protecting prior or subsequent transferees for consideration, 
it should be observed that the section does not protect against fraud the 
actual parties to the transfer, but only third parties who may be affected 
thereby If the transferor has defrauded the transferee, vice versa the 
latter can obtain no relief under the rule, although his interests are of course 
sufficiently safeguarded elsewhere in the Act. “ The general rule is that 
particular persons in contracts and other acts shall not only transact bona 
tide between themselves, but shall not transact mala fide in respect to 
other persons who stand in such a relation to either as to be affected by the 
contract or the consequences of it.”( 5 >_ 


(1) S. 4, Act I of 1872: it should be 
noted that the words here used are "may 
be presumed ” as contradistinguished 
from the “ shall be deemed ” used in 72 
Eliz. C, 4. The words of the section 
vest a court witli a discretion, and do not 
impose on it an obligation to presume 
fraud in the case supposed. Bai Cooverbai 
v. Mhd. Abdullah , .7 Bom. L. R-, 267. 

(2) See Indian Evidence Act, S. 4 ; 


Bai Cooverbai v. Mhd. Abdullah, 7 Bom. 
L. R.. 267. 

(3) Doe v. Rusham, 17 Q. B., 124. 

(4) Ramasamia v. Adinarayana, 20 M. 
465. 

(5) Kerr’s fraud (3rd Ed.), 187 citing 
Wallis v. The Duke of Portland, 3 Ves., 
494 (502), but which does not support 
the text being a case directed against 
maintenance. 
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955. Effect between parties.— This section merely enunciates a rule 
rendering a fraudulent transfer voidable by the party defrauded. But it 
says nothing as to its operation inter partes. But it is clear that the 
transfer being fraudulent cannot be upheld even as between the actual 
parties to it in all cases. 

956. Effect of Fraud Inter Partes:— The effect of fraud inter partes 

Where iraud if* considered (a) when the parties uphold the trans- 

inchoate. which is successfully impeached by the third party 

. . affected thereby, and (6) when the transferor himself resiles 

from it and sets up its invalidity either as (c) plaintiff or (d) as defendant 
and (e) before or (/) after the purpose of the fraud has been accomplished. 
In the first case it has been held that a fraudulent decree so declared at 
The instance of a third person does not cease to be operative inter partes, it 
being still a subsisting decree as between the original parties, and as such 
it is capabie of execution.<D In this case A sued B and C for partition and 
obtained a decree by consent upon the award of certain arbitrators. C then 
sued for and obtained cancellation of the decree on the ground that both 
the award and the decree were fraudulent and void. A then sued out its 
10n a ^ a ^ ns ^ & w ^° objected to it on the ground that since the decree 
had been declared to be fraudulent and void as against C it was void alto- 

^ our k held that the fact that the decree was annulled against 
C did not render it inoperative against B who still remained bound by it.< 2 > 
JtSut in this case C B had sued for a similar relief, then the question would 
have arisen whether B was a particens criminis, and if so, whether the 
purpose of the fraud had been accomplished. At one time the courts were 
by no means unanimous upon the rights of the parties to a fraudulent trans- 
|. er ' being sometimes held that the transferor was estopped by his own 
deed*) or that he could not take advantage of his own fraud< 4 > while in 
other cases the courts have applied the maxim in pari delicto potior est 
<ionp,itto defendentis. A fraudulent transfer may be complete or incom¬ 
plete, and it may be effected either with or without the privity of the 
ransferee. Again, its invalidity may be sought to be established either 
y the transferor himself, or by the transferee, or by a stranger to the fraud, 
r again, it may be relied upon as a ground of attack or defence according 
as the party suing is the plaintiff or the defendant. In all such cases the 
courts do not afford the same relief, and in some cases, they even refuse 
o give any relief at all. Indeed, in this respect the practice of the courts 
is by no means logical or uniform. Where, for instance, the transferor 
transfers his property in favour of another with a view to screen it from his 
•creditors and where the ostensible owner refuses to re-deliver it, can the 
fraudulent conveyancer be allowed to prove that his transfer was a sham 
rans action entered into to defraud the creditors? It has been held by the 
«igh Court of Bombay that such a plea is good and can be proved.( 5 ) But 


*? asupati v. Nando Lai, 30 C. 718 ; 
followm g Bhxmaji v. Rakmabai, 10 B. 

d “ v * Awuwatm, 25 M. 426. 

^18 (720)^“^ V * Nando ^ 30 C - 
(3) Roushan v. Collector, (1846), B. 
risuo\ tV L Brihono v. Ram Dolab, 

w JL?- \ D ;, A > 279; Raj Narain 
•V- Jugmunath, (1861), B. S. A., 774 ; 


Koonjee Singh v. Jankee Singh, (1852) 
B. S. D. A., 838 ; Bhoxvanny v. Parem, 
2 Sel. R. 149; Montefiori, v. Montefiori 
1 W. B. L., 363. 

(4) Hurry Sunhur v. Kali Coomar, 
(1864), W. R., 265; Alok Soondry v. 
Horo Lai, 6 W. R. 287; Keshub Chand 
v. Vyasmonee, 7 W. R. 118 ; Kasee Nath 
v. Doyal Kristo, 13 W. R., 87. 

(5) Babaji v. Krishna, 18 B. 372. 
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overwhelming authorities are in favour of the rule that a man cannot set 
up an illegal or fraudulent act of his own in order to avoid his own deed : 
Allegana suam turpitudinem non est audiendusS 1 2 > Such a transfer will only 
be set aside in order that, effect might be given to a compromise arranged 
between the transferor and his creditors/ 3 ) i.e., where it -would be m- the 
interest and for the protection of innocent third parties/ 4 ) 

957. There can be no doubt that if a voluntary deed has been kept" in 
the hands of the grantor, and has never been acted upon, nor the grantee 
informed of its existence, a court of equity will treat it as an imperfect 
instrument, and, if the grantee surreptiously gets possession of it a court 
of equity will relieve against it/ 5 ) Again, where a defendent is allowed to- 
show the turpitude of both himself and the plaintiff in order to protect himself 
against an action by the plaintiff to give effect to a contract or deed entered 
into for an illegal or immoral purpose an exception is allowed, but not for 
the sake of the wrong-doer, but on the grounds of public policy, since the- 
court ought not* to assist a plaintiff to recover property or enforce a con¬ 
tract, in respect of which he has no true title or rights 6 ) The rule of public- 
policy cannot be applied without allowing the defendant to benefit* by it. 
But the benefit is allowed him by accident as it were, and not in order to 
secure him any right to which he is entitled.< 7 ) Even this exception is 
not allowed if a decree has been obtained by fraud and collusion of both the 
parties. In such a case it is binding on both/ 8 * ) “ But where the party 
seeking relief is the sole guilty party, or where he has participated equally 
and deliberately in the fraud, or where the agreement which he seeks to- 
set aside is founded on illegality* immorality or base and unconscionable 
conduct on his own part, in such case courts of equity will leave him to the 
consequences of his own iniquity and will decline to assist him to escape 
front the toils which he has studiously prepared to entangle others. O) 
Especially will this be the case if the purpose of the fraud has been effected 
by defeat of a third person’s rights asserted in court or effected in any other 
material way.* 10 ) Where two persons concoct a fraud against a third party 
they cannot- plead fraud against him, but are not barred from pleading it 


(1) May on Fraudulent Conveyances, 
432 ; Taylor v. Bowers, 1 Q. B. D., 291 
(300) ; Kearley v. Thomson, 24 Q. B. D. 
742 ; Yarmat v. Chundra, 20 M. 32G (329) ; 
Oobardhan Singh v. Ritu Roy, 23 C. 962 
(966) ; Oobinda Kuar v. Lala ICishen 
Prosad, 28 C. 370 ; Honapa v. Narsapa, 

23 B. 406 (409) ; Balbhadaar v. Sheodilal, 

24 A. 614. 

(2) “ He is not to be heard who alleges 
his own turpitude.” 

(3) Symes v. Hughes , L. R., 5 Eq., 475. 

(4) Yarmati v. Chundra, 20 M. 326 
(329). 

(5) Cecil v. Butcher, 2 J. & W., 565. 

(6) Rangammal v. Venkatachari, 20 M. 
323 (325) ; Yarmati v. Chundra, 20 M. 
326 ; Raghavalu v. Adinarayana, 32 M. 

322 (324) Sham Ball v. Amarendra Nath, 

23 C. 460 ; (474) ; Ragho v. Purshotam, 
4 N. L. R., 26 ; Baji Rao v. Harpal, C. 

P. L. R., 165 ; Janaraham v. Paikanlal, 

7 C. P. L. R., 60 (Where the plea of fraud 


is set up for the defence not against an 
innocent person but against a party to 
the fraud, the defendant holds the stronger 
ground. The courts will not assist the 
plaintiff in such a case on grounds of 
publie policy). Chenvirapva v. Puttappa,^ 
11 B. 708 ; 'but see Param Singh v. Lalji 
Mai, 1 A. 403. > 

(7) Holman v. Johnson, Cowper, 343 ; 
Luckmidas v. Mulji, 5 B., 295 ; Ven- 
katramanna v. Viramma, 10 M. 17. 

(8) Ahmedbhoy- v. Vulleebhoy, 6 B. 
703 ; Piudhan v. Phillips, 2 Amb., Rep., 
768 : Chenvirappa v. Pattappa, 11 B. 
738 ; Varadarajulu v. Shrinivasulu, 20 

M. 333. „ 

(9) Story’s Eq. Jur., S. 268 ; Honapa 
v. Narsapa, 23 B. at p. 409. 

(10) Ahmedbhoy v. VulUbhoy, 6 
703 ; Venkatramana v. Viramma, 10 M. 
17 ; Chenvirappa v. Pattappa, 11 B. 708. 
Rangammal v. Venkatachari, 18 M. 378. 
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against each other/ 1 2 ) In pari delicto potior est conditio possidentis .( 2) 
But this is said to be only permissible if the fraud has not accomplished its 
purpose as where a conveyance executed for an illegal purpose has not- been 
used for the purpose for which it was executed. And so the Calcutta High 
Court has, on consideration of the balance of authorities on the subject, 
held that it is always open to a party to show that a document merely 
executed, but not carried into effect, is a benami and colourable document, 
and to recover possession of property against the party claiming under such 
document/ 3 ) And this view has since been indorsed by the Privy Council* 4 ) 
in a case in which A had executed an equitable mortgage of his land in 
favour of D to defeat which he subsequently executed a benami deed of 
sale in favour of C. B then sued on his mortgage and obtained a decree 
both as against A and C. The latter paid up the decretal amount. A then 
sued C , for the possession of his property alleging that the sale deed was a 
benami transaction, and it was held that as the purpose of the fraud which 
A contemplated had been defeated, and as A's suit was not in furtherance 
of the illegal transaction, but was intended to put every one in the same 
position as they were in before that transaction was determined upon, his 
suit was maintainable/ 5 ) Where the owner sold his property to another for 
an illegal purpose, and such purpose was not carried into effect, neither he 
nor his heirs can afterwards eject the purchaser without proving that the 
purpose never got beyond the mere stage of intention/ 6 ) So where the 
transferor against whom several money-decrees were outstanding executed 
a deed of relinquishment of his properties in favour of another with the 
object of protecting them from the claim of the decree-holders, and on the 
decrees being set aside on appeal he sued the transferee for possession alleg¬ 
ing the real nature of the transaction, the court held that inasmuch as the 
object of the transfer, which was to defraud the transferor’s creditors, had 
not been accomplished, he was not debarred from, establishing the truth 
and recover possession of the properties/ 7 ) 


958. The view there taken may be summed up in the words that- 
where the fraud has been inchoate and the net attempted to be thrown over 
the transaction is not complete, there is still a locus p<pnitentia> and the 
fraudulent transferor may then be allowed to undo the mischief which he 
had attempted to perpetrate, but where the fraud has been accomplished, 
as where a creditor has been actually defrauded or where the true owner 


(1) Jitoan Singh v. Jora (1905), P. 
R., No. 25. 

(2) “ In equal fault the condition of 
the possessor is the more favourable 
Platamone v. SUiple, Coop. 251. 

(3) Shamlal Mitra v. Amarendro Nath 
Bose , 23 C. 460 ; Jadu Nath v. Iiup Lai, 

33 C. 967 ; Story’s Eq. Jur. S. 657 ; Kalee- 
nath Kur v. Doyal Kristo Deb, 13 W. R., 

87 ; Rangammal v. V enkatachuri, 18 M. 
378 ; Chenvirappa v. Pultapa, 11 B. 708 : 
Phool Bibi v. Qoor Surun Das, 18 W. R., 
485; Sreenalh Roy v. Bindu, 20 W. R.. 

112 ; Debia Ohowdhrain v. Bimola Soon- 
duree Debia, 21 W. R.. 422 ; Bykunt Nath 
v. Qoboollah, 24 W. R., 391 ; Mukun 

Mullick v. Ratnjan, 9 C. L. R., 64 ; Sok- 
kappa v. Sanqana, 1 M. L. W. 169 ; 23 
I. C. 620; Sulugu v. Oundabom, (1916) 
M. W. N., 107 ; 32 I. C„ 810 ; Raja Copal 


v. Sundaram, 33 M. L. J., 696 ; 46 I. C. 
333 ; Sheikh Ahmed v. Oulam Asgar, 52 
I. C. (Pat.), 866; Mandaya v. Ma e, 5 
Bur. L. J., 166 ; 17 I. C. 918 ; Bansidhar 
v. Ajodhia, 27 O. C. 176 ; 82 I. C. 333. 
(1924) Oudh 120. ’ 

(4) Petheperumal CheUy v. Muniandy, 
35 551 P• C* 


(5) Petheperumal CheUy v. Muniandy, 
35 C. 561, P. C.; following Taylor v. Bowers, 
1 Q. B. D., 291 ; Symes v. Hughes, L. 
R. f 9 Eq. f 475 ; In re Great Berlin Steam 
Boat Co., 26 Ch. D., 616; Kearley v. 
Thompson, 24 Q. B. D., 742. 

(6) Sheikh Ahmad v. Ohulam A shear. 

I- (P.). 866 ; Ragho v. Pursliolam, 
4 N. L. R., 26. 


Jadu , Nath v - Ru P Lai, 33 C. 967 
C 551 {bb^yp er Q mal V ‘ Muniandi > 35 
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of a property has successfully used another’s name to shield his property 
from his creditors, and has defrauded a creditor by passing as a real trans¬ 
feree whereas he intends to be merely a nominal one, in short, where the 
object of the colourable conveyance has been effected, then the transferor 
cannot be permitted to show up the real nature of the transaction, for 
otherwise the transferor might be encouraged to practise deception upon 
his creditors with impunity and make the court his tool for his own selfish 
ends.* 1 ) Accordingly, it has been laid down that where a colourable trans¬ 
fer is made for the purpose of enabling the transferor to defraud his credi¬ 
tors, and, where the intended fraud has been wholly or partially carried into 
effect the court will not lend its aid to enable the transferor who has thus 
defrauded his creditors to get his property back from the transferee/ 2 ) But 
this is regarded as an exception to the above rule. Thus in an earlier 
case< 3 ) it was observed: “ Although, no doubt, it is improper that transac¬ 
tions of this kind should be entered into for the purpose of defeating credi¬ 
tors, yet the real nature of the transaction is what is to be discovered, the 
real'right of the parties. If the courts were to hold that persons were con¬ 
cluded under such circumstances, they would be assisting in a fraud, for 
they would be giving an estate to a person when it was never intended that 
he should have it.” As to this, however, it may be replied that if the 
courts were to inquire into and assist such fraud, besides encouraging the 
man in his turpitude, the courts would be lending a security to transactions 
which but for it would not be so readily entered into. Where both parties 
are in pari delicto it is difficult to understand why the court should assist 
one party anv more than the other. All the courts are agreed that in such 
a case if a collusive decree is suffered, it cannot be re-opened. If so, surely 
the passing of a decree cannot sanctify a transaction otherwise base and 

immoral. 


959 . As regards a conveyance executed with the privity of the trans¬ 
feree the authorities are clear that the parties thereto cannot be heard to 
allege their own fraudulent purpose and in such a case the court will refuse 
relief to whichever party comes before it in the guise of plaintiff/ > and it 
will even take the objection as to the illegality of the transaction suo motu 
Tven though the defendant does not/ 3 ) The position of a particcps crmnnis 
fiTthus secure so long as he is defendant, the reason being not because he 
is more favoured, but because the court will not- assist the plaintiff to re¬ 
cover back money or property paid or delivered in pursuance of an illegal 
or immoral contract/*) Of course, this is only so where the fraud has 
been completed: if it is inchoate the court will, as observed before, assist- 
the plaintiff in putting the parties in the same situation as they were in 
before the illegal transaction was determined upon and before the parties 
took any steps to accomplish it<*); so that the transferor, may, as plaintiff 

(1) S. 84 ; Indian Trusts C. (Act II 
of^l882), Oobinda Knar v. Lain Kishen 
Prosad, 28 C. 370 (380); Goberdhan v. 

Rilu Roy, 23 C. 962 ; Kah Charon v. 

Rasik Lai , ib., P- 962 note ; Banka Behary 
v. Rajkumar, 27 C. 231 ; Jadunath v. 

Ruplal, 33 C. 967 ; Munisami v. Subharaya, 

31 M. 97; Siddhlingappa v. Hirasa, 31 

B. 406 (411). * „ 

(2) Gobinda Kuar v. Lala Kronen Prosad, 

28 C. 370 (380). 

(3) Sir Richard Couch, in Debxa Chowdh- 
rain v. Bimala, 21 W. R., 422. 


(4) Cecil v. Butcher, 2 J. & W., 572 ; 
Doe v. Roberts, 2 B. & Aid., 369 ; Williams 
v. Williams, 20 Cli. D., 659 ; Palamalal 
v. 5. I Export Co., 20 M. L. J., 211 ; 5 
I C. 33. 

(5) Hamilton v. Ball, 2 Ir. Eq., 191 

(194). ^ 

(6) Taylor v. Chester, L. R., 4 Q. B., 

312. 

(7) Taylor v. Bowers, 1 Q- B. D , 300; 
Re Great Berlin Steamboat, 26 Cb. D., 
616 ; Burrows v. Rhodes, [1899], 1 Q- 

816. 
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sue for a declaration of the invalidity of the transfer, or for it-s cancella¬ 
tion and recover possession, or he may on that ground resist a suit for 
specific performance by the intended transferee.If the transferor’s heirs 
happen to be the plaintiffs, and plead unaccomplished fraud on the part of 
those through whom they derive their title, they must establish it, other¬ 
wise the court will enforce the maxim in pari delicto potior est conditio 
defendentisS 1 2 ) 


960, The rule that the court will not assist accomplices in fraud, is 

not without exceptions. Where, for instance, the two 

innocent 6 ™* m ° r ° accom P^ ces are no ^ ,n V arl delicto, as where one party 

has been made to act under circumstances of oppression, 
misrepresentation, undue influence, inequality of age or condition, th© court 
may assist him in spite of his complicity. Again, the court will assist the 
plaintiff where its benefit will reach a third party, or where its intervention 
is called for on the ground of morality or public policy/ 3 ) On this prin¬ 
ciple, an assignment by a fraudulent bankrupt was set aside/ 4 ) In transac¬ 
tions where the transferee is innocent, the court is equally reluctant to 
assist the plaintiff. So where the plaintiff made a voluntary deed without 
the knowledge of the grantee and kept it with himself the court still refused 
to relieve him against it.(5) The underlying principle applicable to such 
cases is thus stated : “ Where the owner of property transfers it to another 
for an illegal purpose and such purpose is not carried into execution, or the 
transferor is not as guilty as the transferee, of the effect of permitting the 
transferee to retain the property might be to defeat the provisions of any 
law the transferee must hold the property for the benefit of transferor/ 6 ) 


961. Out of the three circumstances here mentioned/ 7 ) the first two 

have been already discussed before. A case under the 
Where transfer last may arise where the fraud though accomplished, the 
defeats other law. transfer would be set aside because if the law stays it3 

hand it might overreach itself. Such would be the case 
where a refusal to annul the transfer would deprive the other creditors of 
their security, or enable the transferee to hold the property in defiance of, 
say, the Insolvency Law. 

962. Valid Transfer. —It has been already stated that in cases in which 
no consideration of the law of bankruptcy applies there is nothing to prevent 
a debtor paying one creditor in full and leaving others unpaid, although the 
result may be that the rest of his assets will be insufficient to provide for 
the payment of the rest of the debts. It has also been seen that a transfer 
made to defeat an expectant attachment is not necessarily a fraudulent 
transfer within the meaning of this section. 


963. A transfer which defeats or delays creditors is not an instrument 
which prefers one creditor to another, but an instrument which removes 
property from the creditors to the benefit of the debtor. A transfer cannot 
be impeached under this section if it is found to have been made for 


(1) Munisami v. Subbarayar, 31 M. 
97 (99). 

(2) Ragho v. Purshotam, 4 N. L. R., 
26 (27). The party on whom the onus 
of proof lies must establish at least a 
prima facie case —Rajani Kumar v. Oour 
Kishore, 7 C. L. J., 686 (688). 

(3) St John v. St. John, 11 Ves., 536. 


(4) Adams v. Sicorder, 2 De. J. & S., 
44. 

(5) Cecil v. Butcher, 2 J. & W., 578 • 
Brackenbunj v. Brarkenbury, 2 J. & W ’ 
392; Roberts v. Williams, 4 H. A., 130.’ 

(6) S. 84 Indian Trusts Act (Act II 
of 1882). 

(7) lb. 
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adequate consideration in satisfaction of genuine debts and without reservation 
of any benefit to the debtor, provided of course there was no question of 
the bankruptcy of the debtor.™ In this case the plaintiff, one Musahar 
S ,1.11 h id sued the transferor Kishan Bmode for a sum of money. He 
instituted his suit- on the 14 th December 1900 and on the 5th January 
following he applied for the attachment of Kishan s property On the 11th 
February Kishan filed an affidavit that he did not- intend to transfer any of 
his properties Whereupon, on the same day, the plaintiffs apphcation was 
dismissed Seven months later, on the 2nd September, 1901, Kishan sold 
his property to two persons. The plaintiff sued them for setting aside their 
transfers but the courts in India found that the sales were supported by 
adequate consideration. The plaintiff appealed to the Privy Council on 
the ground that in opposing his attachment, Kishan had only been playing 
for time and that his transfers had deprived the plaintiff of the security fie 
needed to satisfy his debt, but the Privy Council held that- the mere fact 
that the sales were made to thwart an attachment and that they had had tfie 
effect of defeating the plaintiff was insufficient to denounce the sales as 
fraudulent when they were found to be supported by adequate consideration. 

964. Lastly, where the purpose of the fraud has been wholly or even 

partially carried out the court will not assist persons who 
Where fraud } lave been privy to itd 1 2 > The plaintiff who complains of 
carried out. f rau d to which he was a party, must prove that no part 

of tho intended fraud had in fact been carried out and- in default of such 
* % the suit must fail.< 3 > Such would be the case where the debtor having 
JESSES* t"ea his property to a third party other creditors 
fr ; U V(in to compound their claim for much smaller amounts.«> 
xvi hf th parti™ are in pari deliefo the court allows the estate 

where it falls * If it is with one party the other cannot oust him.(5) Neither 
n- rtv can plead the fraud and unravel the transaction which resulted there- 
V y ( 6) T f therefore the owner of property has transferred its possession 

ro Tl, fraudulent tra'nsferee with the object of delaying or defeating his 

to thi frautlt delayed or defeated he cannot recover 

" I 0 h,n o the ground that the transfer made by him was bena,„i or 
possession on the hn execute d the deed, he continues in possession 

nominal. , years his possession gives him a fre'sh start and he is 

titled 1 * not only to confirmation of possession but to recover it from his 
entitled not J fraud is not condoned because parties have 

"^urll a decree thereon. The decree obtained by fraud stands no higher 

than a transfer so obtained.W 


(1) Musahar Sahu v. Hakim Lai, 43 

C! 521 P. c. 

(2) Qirdharilal v. Manikamma 38 B. 
10 ; Mutilafa Bai v. Sheikh Mhd. Shabbir, 
/ldVll A 164; Akhal Madhan v. Man- 

\natha ’ 18 C. L. J-. 919 ;221 ' p 6 i/^ 7 

Prodhan v. Manmotha Nath , 18 C. W. N., 
iqqI . 27 I. C. 230 ; Raghupati v. iVri- 
» 30 C. L. J V 40. = (1923, C ®0 = 
Dina Nath v. Hunt Chand, 2 P. D. J., 
439 ; Ram Lai v. Arur J. 1915 /’ 

P. W. R., 115; 30 I. C., 482; Naratn 

Ram v. Phnljharia, 52 I. C. (P-)- ’ 

My. Tin v. Ma Kai, 14 B. L. R., 83 ; 
C5 I. C. 459 ; My. Po Zu v. Mg. Po Kwa, 


11 L. B. R., 89 ; 65 I. C. 322. 

(3) Slieodyal v. Esnati, 7 Bur. L. T., 
12; 23 I. C, 370. 

(4) Lachman v. Mulchand, (1923), A. 
411 ; following Petherpermal v. Muniandy, 
35 C. 551 (559) P. C. 

(5) Kamayya v. Mamaya, 32 M. L. 
J., 484 ; 43 I. C. 352. 

(6) Sarup Narain v. Madho Singh, 
18 O. C. 131 ; 30 I. C. 253. 

(7) Badri Chavdhri v. Harbans, 53 I. C. 

(8) Rajab Ali v. Hidayat Ali, 19 C.W. 
N., 1151 ; 29 I. C. 699. 
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assignee had attached his assignor’s property whereupon the latter 
sold him the property for a consideration which was understated in the 
•deed with the object of benefiting the assignor and defraud his other cre¬ 
ditors in which they were successful, the assignee was held disentitled to 
prosecute his attachment, though he was held entitled to rely upon his pre¬ 
vious attachments.C 1 ) When it is said that a person cannot, recover upon a 
fraud accomplished, what is meant is not its immediate nut ultimate purpose. 
For instance, where in order to shield his property from his creditors, a 
person executed a mortgage benarni to enable the mortgagee to object to 
■®n attachment. His objection was, however, dismissed. It was held that 
the real purpose of the owner to screen his property from seizure and his 
purpose having failed he was not precluded from disclosing the real nature 
of the mortgage by showing that It was without consideration.< 2 3 4 > 

965. A fraudulent transfer made by a minor is, of course, doubly 

Minor transferor. void ’ but in this case the court cannot order restitution of 

the benefit received by the transferor unless the minor had 
•obtained money by misrepresenting his age.(3) The minor effected a fraudu¬ 
lent transfer in favour of B who assigned it to C , C assigning it to the 
plaintiff who sued both the minor and his son in whose favour he had execut¬ 
ed a settlement after attaining majority. The plaintiff contended that he 
was entitled to set aside the settlement and a refund of the consideration 
•on the ground that (a) his claim was admitted by the transferor, (6) who 
has attested B's assignment after he had attained majority; and it appeared 
sifter he had also completed the settlement whereupon the court dismissed 
the suit holding that inasmuch as the plaintiff was not a creditor on the 
date of the settlement and that, therefore, he had no right of suit, and that 
since a minor’s contract is absolutely void and there was no misrepresenta¬ 
tion as to age, there was no case for restitution. But the decision proceeded 
upon a strict view of the pleadings, the court adding: “ It has not been 
found or contended before us, that the settlement was void on the ground 
that it was intended to defraud subsequent creditors as distinct from, credi¬ 
tors existing at the date of the settlement, and in these circumstances it 
appears unnecessary to consider whether the plaintiff would be entitled as 
a subsequent creditor by estoppel of the first defendant to avoid it. **<*> 


956. It will be noticed that a fraudulent transfer is not declared void 

but merely voidable “ at the option of any person so de- 
avoid^if 615 canDOt frauded, defeated or delayed.” It consequently follows 

that a mere stranger to the transaction cannot avoid it. 
His right to avoid it must depend upon his interest in the property.(5) If, 
therefore. A execute a transfer intending to defraud B but actually defraud¬ 
ing T, B cannot complain though C may sue to avoid it in so far as it affects 
him; and B may even sue if its execution menaces his rights; but in such 
a case he must establish an interest in prcesenii and not one remotely con¬ 
tingent. Thus, suppose he is a money-decreeholder of A. he may justlv 
complain of A ’« transfer as affecting his security; but if he is paid off he 


(1) Arumugha v. Yogamba, 13 M. L. 
T., 227 ; 17 I. C. 323. 

(2) Appaveidharudu v. Venkiah, (1915', 
M. W. N. 273 ; 28 I. C. 702. 

(3) Vaikuntarama v. Authimoo^.u, 38 
UK. 1071. 

(4) lb. p. 1074. 


# JS! v - Oobitul, 28 B. 639 

(<»42) ; Gfiun Shankar v. Haralat. 12 Bom. 

AA' 822: B Ogival v. Debi Dai/al . 35 

i 42 r 7) A' Parunutl Mahomed 
Ah b S. L. R 07; 17 I. C. 39; BaUleo 

v. Harbay . 331 A. 626; contra Mulji v. 
Nathubhai, 15 B. 1 (6). J 
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directed against him and nuy ml language employed in s. 23 of the 

doubtedly tocas t t<> | e ^understood, though it deals obviously 

Inchun « u distinct from transfers. But this distinction is 
only with agreements wou ld appear to render fraudu- 

aga.n ignored .ndrafting s.^b ( ^ u ^ nec ^ sarily its effect since 

merely enumerates transfers which are prohibited, leaving other 
that sectio - ne their e ffect if made. The combined effect of the three 

Motions to a ear to be as follows. Agreements falling short of trans¬ 
rules would P f raud are absolutely void. Transfers founded on such 

agreements'^are prohibited ; if made, their effect is as stated in this section. 

967 Voluntary Deeds when postponed to Value.—The rule protects 

in the first place the prior and subsequent tiansferees 
Other traas* in order to qualify them for its protection they must ha 
lerees. been transferees for valuable consideration since law P y 

£ word's orGrTnTM 6 

th 1 a ;\onlr;!:::?s^!: r ™^e^fmu d ^t f 3 void^gaintt subsequent 

ESSSSS SSSrSisS 

should" not°*sUind i" the ST^o^whiTas^a^te it.£ 
settlement may thus be avoided by a subsequent purchaser for value S ^ 
fact all voluntary transfers upon howmuchsoever a laudable oi mtntc 

gsgiMIHiS 

all indebted, yet the determinations valuab , e consideration. <•> 

ance is void at the* Star Chamber expounded the same principle 

• An i:?ourM of theh Judgment in Twyn e’s case* “ Equity requires/' they 
in the course ' ^ hich defeat . othe rs. should be made on as high 

observed that such g • thinag which are thereby defeated are; and 
and good consi . blood should be a good consideration w ithin this 

“ Tso ,d or nothing, and no creditor would 
be sure of his debt.W This rule permitted of no exceptions being made 

repudiation of the earlier deed it must 
be held that he intended it when he made 
the conveyance an argument which does 
not appear to be a priori and forced. 

(5) Walker v. Burrows , 1 Atk., 94. 

(6) Townsend v. Windham , 2 Ves., 

S. 10. The statement of this rule was 
approved by Lord Thurlow who said 
the rule was such, and so many estates 
stood upon it, that it could not be shaken - 
Evelyn v. Templar , 2 Bro. C. C., 149. 

(7) 1 S. L. C. (10th Ed.), 1 (3). . . 


(1) IX of 1872. 

(2) 27 Eliz. C. 5. 

(3) Buckle v. Mitchell. 18 \ es. 100 

(110) ; Roshar v. Williams, L. K., tv i^q. 
210, (218). The presumption of fr . a y^ 

cannot bo rebutted Clarke v. W right, 
6 H. & N., 875 ; Saunders v. Dehew, Z 

Vern., 271. . 

( 4 ) Colville v. Parker, Cro. Jac., 151 ; 
Doe d. Newman v. Rusham, 17 Q. B- d 
723, in which Lord Campbell, C. J.. ob¬ 
served that the subsequent sale being 
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in favour of a provision for wife and children/ 1 ) or a conveyance supported 
■on strong moral obligations/ 2 ) or one even made by direction of the Court/ 3 4 ) 
Ihe question of the settler’s indebtedness at the time he executed the 
voluntary deed was regarded as immaterial with respect to the claims of 
f. subsequent purchaser of the property/<) and the doctrine was carried to 
tne length of rendering the question even of notice immaterial. So that 
if the purchaser took with notice of the prior voluntary deed, he was still 
held entitled to preference/ 5 ) But while this view was held to be justified 
According to the strict construction of the statute, the manifest injustice 
■of the rule was circumvented by holding that a purchase with notice of the 
prior settlement being itself fraudulent should be entitled to no preference/ 6 * ) 
But while the judges thus condemned the rule still they were unable to 
overthrow it. And so Grant, M.R., in deciding the case before cited had 
to confess: “ I have great difficulty to persuade myself that the words 
of the statute warranted, or that the purpose of it required such a construc¬ 
tion ; for it is not easy to conceive how a purchaser can be defrauded by 
a settlement of which he has notice before he makes his purchase. But 
it is essential to the security of property that the rule should be adhered 
to when settled, whatever doubt there may be as to the grounds on which 
it originally stood. ”* 7) This view of the law was subsequently overruled by 
the statute which enacts that no voluntary conveyance of any lands, tene¬ 
ments, or hereditaments, whether made before or after the passing of the 
Act, if in fact made bona fide and without any fraudulent intent, shall be 
deemed fraudulent or covinous by reason of any subsequent purchase for 
value, or be defeated under any of the provisions of the said Act by a 
conveyance made upon any such purchase/ 8 ) This statute then has had 
the effect of reversing the current of decisions founded upon the interpre¬ 
tation of the original statute* 9 ) to which reference has been made before. 


968. But it may be a question how far these earlier decisions given 
' on the statute have been followed in the section admitted- 

tent "tillmaterial’ ! y , moul , (Ied thereon. It appears that in cases decided 

before the Act, and in the light of the English precedents, 
the courts were content to hold in conformity with the earlier English 
decisions since overruled/ 10 ) So far as regards the rule here enunciated 
it seems-to be perfectly clear that the criterion for judging the character 
of -the prior disposition is primarily the intention to deceive and not any 
want of consideration, although, no doubt absence of consideration is always 
an element not to be lost sight of in judging of the character of a transac¬ 
tion, and the second paragraph which enunciates the rule of evidence in 


(1) Watkins -v. Stevens, 1 Nels., 160; 
Gbodright v. Moses, 2 W. Bl., 1019 ; Chap- 
njan v. Emery, 1 Cowp., 278 ; Barton 
v. Vanheytheesen, 11 Hare, 126 (129). 

(2) Stiles v. Attorney-General, 2 Atk., 
162. 

(3) Martin v. Martin, 2R. & M., 607. 

(4) Rex v. Nottingham, Lane 47 ; White 
v. Stringer, 2 Sev., 106; Townsend v. 

Windham, ,2 Ves., S. 11. 

(6) Gooch's case, 5 Hep., 60; Goodright 

v. Moses, 2 W. Bl., 1010; Tonkins v. 

Eunis, 1 Eq., C. Ab., 334. 

. (6) Roe v. MiUon, 2 WilB , 168 ; Pulver- 
toft v. Pulvertoft, 18 Ves., 90; Evelyn v. 

Templar, 2 Bro. C. C., 148 ; Dec v. Manning, 


fi™ aSt n 71 ; Cl “ rke v - Wright, 6 H. & N., 

II * ; S oe 7/ Marl Jf n J 1 B - & P- N. R., 

335 ; Brandlyn v. Ord, 1 Atk., 571 
(110) DUCkle V - Mitchell > 18 Ves., 100 

(8) '56 & 57 Viet. C., 21, S. 2 (Voluntary 
Conveyances Act, 1893). In America a 
purchaser with notice of the prior dis- 
position has no better equity—2 N Y 
Rev Stat 134. Ch., 7 Tit. 1, S. 2 Kent 
on Amer Law (18th Ed.), 539 el sea. 

(9) 27 Eliz. C. 4 . 1 

(10) Judah v. Mirza Ahdool, 22 W R 

and I f ",i Whie . h ., Mac P } I ier « on . reviewed 

and followed the elder English case-law. 
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such cases does not ignore this fact. The contrary view was taken by Sate, 
J in a case (» but which does not appear to have commended itself to the 
Bench before whom the case went up in appeal.!*) Indeed it has been 
pointed out by the Privy Council that a voluntary gift for charitable pur¬ 
poses is not necessarily fraudulent so as to be voidable at the instance of a 
subsequent purchaser for valued It is no fraud for a man to make a 
voluntary conveyance unless there was some secret arrangement whereby 
thi deed was one thing and the fact was really different.!*) The cardinal 
question in India as well as now in England, is not whether any c0 * slde ™ 
tion passed but what was the dominating motive which prompted the 
transfer Such a question may arise whether of the two competing deeds 
the prior or the subsequent deed be voluntary, since a subsequent sale may 
as much be intended to defeat a prior voluntary conveyance as the latter 
be to defraud a subsequent purchase. Of course, in the former case tne 
fact of the transfer being for consideration would save m exceptional cases- 
render the transaction indefeasiblo, but there is no difference in principle. 
“ Where on the construction ot a document in the light of surrounding - 
circumstances the question is entirely one of intention if it becomes a simple- 
question of fact as to which the decision of the Court below is conclusive. 

969 4s regards the rights of co-owners and other persons interested in 

property, it is sufficient to state that the section enacts 
Co-owners, etc. J he Rame rule anc i that the rights of co-owners should be 

• a i Uv Hip mime standard. Ordinarily a co-owner is entitled to transfer 
judged , \ : n t he ioint property! 6 ) and in certain cases he may even 

tin* whole property! 7 ) but in no case can he transfer either the whole 

orhisown share of the' joint property in fraud of his other co-sharer^ 
or h‘S o« - o{ a co- s haror in derogation of the rights ofthe other 
Indeed, void ,£§ 810—816). But the rule must be taken as subjest 

to the doctrine of estoppel, for law cannot permit a party to perpetuate one 
t a Of fraud bv trviiw to suppress that of another kind. So a joint creditor 
cannot ^ a valid discharge so as to bind his partners if he acts m collusion 
iith the debtors W But in the absence of collusion or fraud ^ Payment 

z&T- 35*5 SSSSSSSSsSS 

again in the case of, P« ltner «- bv one of them transferring his 

partners were u s <■ thereby converting what was joint estate into the 

’larate estate of tlTe ai.sfe.ee was held invalid, for although no fraud may 
have been contemplated, the necessary effect of the arrangement was to 
delav and defeat the joint creditors.™ Co-ownerslnp however does not 
always imply co-partnership, inasmuch as the latter is necessarily the resul* 
of agreement and involves community of profit or loss, which the forme 


(1) Joshua v. Alliance Bank. 22 C. 185 

(2< (2)’ lb. 22 C. 185(214). 

(3) Ramsay v. Gilchrist, [1892], A. C. 

41 (4) Simms x. Registrar of Probates, [1900], 
A. C., 323; Bullivant v. The Attorney - 
General , cited 5 C. W. N.. ccvi. 

(5) Northcote v. Doughty . 4 C. P. D.* 

385 ; followed Per Sargent. C. J. in Dyami 
Naifc v. Lingappa . (1889). B. P. J.. 37: 


Qanesh v. BalwanU 34 B. 378. 

(6) S. 44. ante , Comm. 

(7) S. 41. ante . Comm. 

(8) Kayiagappa v. Sokkalinga , ID m- 
3G2 

(9) Barber v. Ramana, 20 M. 461, and 

cases therein cited. q 

(10) Ex parte Mayore, 4 DeG. o. « l ,r 
664 ; Ex parte Walker. 4 DeG. F. ® 

509 ; cited in Lindlay’s Partnership (° tn 
Ed.) 347. 
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may not. Co-owners being simply persons to whom property descends or 
is given jointly or in common joint-purchase of a property to be held py 
them in common makes the purchasers co-owners, but not co-partners 
unless that also was their intention.(*> 


970. As regards the persons interested in the property such as the 

. . . . members of a joint family, and those entitled to main- 

Persons interested. tenance or dower, the rule is not different. And so it has 

been laid down that whilst the Hindu husband is allowed considerable, nay 
almost unfettered latitude in disposing of his self-acquired property, he 
cannot, except on the ground of family necessity or the administration of 
his estate, alienate his property so as to purposely deprive his wife of her 
maintenance, which is a right which cannot be evaded by any arrangement 
purposely made in fraud of it.( 1 2 > As West, J., in one case< 3 4 * 6 7 ) observed: 
“ An alienation is not generally subject to the control of the wife whose 
acquisitions are gained for her husband, and whose own special property 
the husband may take in case of special necessity; but supposing that her 
co-ownership in her husband’s estate is really anything more than a right to 
maintenance taking the form of an allotment of a share when the property 
by division is placed in danger of being dissipated^ her recognized though 
subordinate, interest makes her free assent necessary in transactions by which 
that interest would be unfairly extinguished or affected Indeed, the 
claim of a Hindu widow ranks next to the family debts.<«> A gift to a son 
by a Hindu parent will ordinarily be upheld.® Put as amongst the sons 
having a birth-right in the estate, it is not to be grossly unfair.<*> Even 
as to self-acquired property, it- is prescribed that the acquirer shall not part 
with it so as to leave his family destitute.(7) These rules do not interfere 
with the usual dealings of mankind. A father supporting his family may 
deal with his estate, and if he incumbers or sells it to meet his engagements 
no one can impeach the transaction.(8) He may dispose of it to meet family 
debts, if they arose in the ordinary pursuit of his calling or the administra¬ 
tion of his estate, or to enable him to earn a maintenance <»> But beyond 
these limits the interests of the family must not be sacrificed d<» and the 
right of a wife to a maintenance and possibly to a share on partition, though 
it may not amount to more than an equity to a settlement and is not the 
subject of contract until ripened and defined by events (») yet is not to 
be evaded by any arrangements purposely made m fraud of it <«> An aliena¬ 
tion made in fraud of the claim of a Mahomedan wife to dower would be 

judged on the same footing.( 13 > 

971. The term " interested in the property ” has been nowhere defined 
^ in the Act, but in cases decided under the Indian Suc- 

«« interested .’ 1 cession Act, in which persons claiming to have any 


(1) Lindlay’s Partnership (6th Ed.), 
26. 

(2) Narbada v. Mahadeo , 5 B. 99 (106, 
107); citing Lakehman v. Ratyabhamabai, 
2 B. 499 (624). 

(3) Narbadabai v. Mahadeo, 5 B. 99 
(107). 

(4) Narbadabai v. Mahadeo, 6 B. 99 

(109). 

(6) Viramitrodaya, 260. 

(6) West Sc Buhler’s Hindu law, (2nd 
Ed.) 377. 

(7) lb., 336. 


(8) Ramlal v. Lakhmichand, 1 B. H. 
C. R. (App.) 51 (71': Tandanaaraya v. 
Valli, 1 M. H. C. R., 398 : cited per West 
J., in Narbadabai v. Mahadeo, 5 B. 99 
(106). 

(9) Babaji v. Krishruiji, 2 B. 666. 

(10) Ramlal v. Lakhmichand, B. H. C. 
R., (App.) 51 (71). 

(11) Cf. Lakshman v. Ralyabhambai, 2 
B. 494 (508, 509). 

(12) Lakshman v. Ratyabhamabai, 2 B. 
494 (524). 

(13) Suba Bibi v. Aalgobbind, 8 A. 178. 
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interest in the estate of the deceased ” are entitled to inspect proceedings- 
before the grant of probate or letters of administration, it has been 
held that a mortgagee is interested in the property of his debtor, 
and as such he should be entitled to protect himself against a transfer made 
in derogation of his rights. A purchaser from the heir of a deceased person 
who has a creed to sell his property and has received the greater part of 
the consideration money by way of earnest is sufficiently interested to be 
allowed to contest the will of the deceased, although the transfer has not 
been made, and it is presumed that he will be equally entitled to contest 
a transfer made in fraud of his rights.< 1 2 3 > But although the bare possibility 
of an interest,as distinguished from the possibility of filling a character 
which would give the party concerned an interest/ 4 ) is sufficient to entitle 
a person to contest a will, a legatee, or a mere creditor cannot be regarded as 
so interested, for the reason that it is indifferent to him whether he shall 
receive his debt from an executor or an administrator/ 5 ) This view, how¬ 
ever, suggests caution in interpreting one Act by decisions made under 
another Act, for there can be no doubt but that a legatee will always be 
heard if he comes to question a transfer made in fraud of his rights, and 
ns regards a creditor, his case has been expressly provided for by the rule. 

972. It should be added that a transfer made with intent only to de¬ 

fraud the first two classes of persons is declared void. 

To delraud or a transfer made with intent even to defeat or delay- 

delay creditors. jj ie creditors, shares a similar fate. The protection afford¬ 
ed to creditors is thus in a measure greater than that in the other two cases. 
The attempts made on the part of debtors to overreach their creditors by 
depriving them of the benefit of their security are notoriously frequent, and 
the first Elizabethan statute was directed solely to safeguard their interests, 
without which no commonwealth or civil society can be maintained or con¬ 
tinued. But before proceeding to state the law, it must be noted what 
class of persons are intended to be embraced by the term. 

973. Who are Creditors.—In ordinary parlance the term creditor is 
used as a correlative to debtor, and signifies a person to whom money is due, 

I In its ordinary acceptation the term implies a person who had lent money 
or goods to another, and which has remained unpaid. In its general ac¬ 
ceptation the term includes both secured as well as unsecured creditors, 
and not only those who have proved their claim and obtained a decree, and 
are then designated judgment-creditors, but also persons who have a claim 
still to prove/ 6 ) But the rule seems to exclude mortgagees, as such, whose 
debt being secured upon their debtor’s property cannot be defeated out of 
their rights by any subsequent alienation fraudulent or otherwise/ 7 ) If, 
however, the property mortgaged is insufficient to satisfy the debt,, 
and the mortgagor is personally liable, the mortgagee will, of course, 
be a creditor for the balance/ 8 ) So again, if the mortgagee relinquish the 
security of his mortgagor, or if it somehow goes off, he will then rank as a 

(1) Kashi v. Gopi, 10 C. 48 Kanchan (6) Per Lord Romilly, M. R., in Reese 

v. J3aijnoth, ih., 33G. River, <fcc., v. Atwell, L. R., 7 Eq., 347 

(2) Muddun v. Kaliehum, 20 C. 37; (352); Ishvar v. Devar, 27 B. 146; Jage- 

Komollochun v. Nil rut ton, 4 C. 360. sin car v. Ktinjiram, 16 C. P. L. R.. 164. 

(3) Kipping v. Ash, 1 Rob’s Rep., 270. (7) Stephens v. Olive, 2 Bro. C. C., 90 r 

(4) Per Sir 1C. Cress well in Crispin v. Lush v. Wilkinson, 5 Ves., 384 ; Kanchana 

Doglione, 2 S. & T., 17. Bijanth, 10 C. 336. 

(5) Rahamatullah v. Rama, 17 M. 373. (8) Hannan v. Richards, 10 Hare, 81. 
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simple creditor and be entitled to the protection of the rule. 6) The husband 
is a creditor of a person to whom his wife had given money to invest for 
ilerA 2 * So a covenant on the part of the husband with the trustees of the 
•marriage-settlement, that his wife should in the event of her surviving him 
receive a certain sum, was held to make the wife a creditor of the husband’s 
•estate after his death as against a fraudulent transfer made by himA 3 ) A 
person claiming under a voluntary post-obit bond is a creditor within the 
meaning of the rule.t^ A creditor of an ancestor of the transferor is a 
•creditor of the latter to whom property has descended from that ancestor. 

A surety who holds a bond of indemnity from his principal is as regards that 
bond a creditor, and even if he had no bond he will be still treated as a 
•creditor, if having paid for the principal he sues him for indemnity.And 
even a person in whose favour a voluntary promise is legal \y executed, 
becomes a creditor for the purpose of the rule, unless the promise itself was 
tainted with fraud, and was made to defraud other creditors.But the 
voluntary assignment of a chose-in-action conveys no legal right, and does 
not entitle the assignee to sueA 8) It would then appear that the voluntary 
assignee of a debt is not a creditor. But the assignee or trustee of an 
insolvent or bankrupt is a creditor of the bankrupt, and may take advantage 
of anv fraud against creditors to which the insolvent or bankrupt was a party, 
for as Lord Loughborough said: “Assignees have all the equity the 
creditors have, and may impeach transactions which the bankrupt himself 
would be stopped from impeaching. An assignee thus not onl\ re¬ 

presents the bankrupt but his creditors as well, and his right to rank as 
such has been repeatedly recognised.< 10 > And in England it has been even 
held that the sheriff or other officer executing process for a creditor is him¬ 
self a creditor: “ Now, if a party be in possession of goods, apparently the 
propertv of a debtor, the sheriff who has a fi. fa. to execute, is bound to 

inquire'whether the party in possession is so bona fide and if he find the 

possession is held under a fraudulent bill of sale he is bound to treat it as 
null and void, and levied under the writ.’ <«> And lie may on this ground 
defend himself against any action brought against him for wrongful seizure 
and sale.( 12 > Indeed, a sheriff is bound to seize goods mentioned in his 
writ and he may be sued for neglecting to execute it.< 13 > 

974- A person claiming an unliquidated sum of money for a tort or a 

breach of contract can hardly be designated a creditor. < 14 > 
Who are not ere- an( ] the case of a person who has a claim for an account 

■dNors. 0 f a s hare of a deceased partner would appear to be no 

different.05) And so a contract to pay such sum to A as the latter should 
■become answerable to B in an action carried on by A at the request of the 
promissor is not a liability to pay a liquidated sum and thereof not a debt. 


(1) Lister v. Turner, 5 Hare. 281. 

(2) Parrack v. McCullock, 3 K. & 

no. 

(3) Rider v. Kidder, 10 Ves., 369. 

(4) Adam h v. Hallett , L. R.. & Eq., 400 : 
Ramsden v. Jackson, 1 Atk., 292. 

(5) Gooch's case, 5 Rep., 60a ; Richardson 

v. Horton, 7 Beav., 112. 

(6) Osborne v. Churchman, Cro. Jac. 

127. 

(7) Dening v. Ware, 22 Beav.. 185 
<189); Watson v. Parker, 6 Beav.. 283. 

(8) Sewell v. Moxsy, 2 Sim. (N. S.), 189. 

(9) Anderson v. Maltby, 2 Ves. 244 


(255). 

(10) Tarleton v. Liddell, 17 Q. B. 390 
(397. 399). 

(11) Looick v. Crowder, 8 B. & C., 132. 

(12) Ogden v. Heskette . 2 C, & K., 772 ; 
White v. Morris . 11 C. B., 1015. 

(13) Christopherson v. Burton, 3 Ex., 
160. 

(14) Subbanna v. Munekka, 18 M. 457. 

(15) Sabju v. Nnordin, 22 M. 139 (de¬ 
cided as to the meaning of “ debt ” in 
the Succession Certificate Act- [VII of 
1889. S. 4 (1), (a),l. 
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from which it follows that A cannot be designated a creditor in respect of the 
claim.O) The fact that such a sum if claimed would be decreed by the 
court is hardly relevant, for the court not only decrees debts but also 
damages.< 1 2 > And it has been held that even the amount of a verdict in an 
action° for unliquidated damages is not a debt until judgment. * 3 > But a 
claim for a liquidated sum, as for the price of goods sold, or for refund of 
purchase-money on a breach of the contract of sale, has been held to be a 
debt< 4 * > and the* person entitled to it may be rightly described a creditor. In 
an old case during the pendency of the plalintiff’s suit for recovery of a 
certain sum against the defendant as damages for adultery with his wife, 
the defendant made a conveyance of his land to trustees for the payment 
of certain scheduled debts and such other debts as he should appoint*. The 
plaintiff having recovered €5,000 damages sued the defendant for setting 
aside his conveyance as fraudulent and intended to defeat him of his debt, 
but the court threw out his claim on the ground that the plaintiff was not 
a creditor at the making of the deed, which is perfectly sound; but the 
other reasons given by the court make a curious distinction between debts 
founded in walefisio and real debts, for it observed: “ This deed is 
fraudulent, either in law or equity, for such debts as are named in the deed; 
for the plaintiff was no creditor at the making of the deed; and though it 
were made with an intent- to prefer his real creditors to this debt, when it 
afterwards came to be a debt yet it was a debt founded in malefisio, and 
therefore it was conscientious in him to prefer the other debts before it.”* 6 > 
But such pious purism would never have bpen countenanced by the latter- 

day lawyers. 

The landlord is a creditor in respect of the rents due from his tenant, 
although rent has been held to be not a “ debt ” within the meaning of the 
Succession Certificate Act.* 6 > A creditor whose claim has become barred 
ceases to fill that character and is ineligible to sue to set aside a fraudulent 

conveyance* 7 * ) 

975. Future Creditors. —A fraudulent transfer may equally be im¬ 
peached by subsequent creditors as well as by those existing at the time it 
was made. And it is no answer on the part of the debtor to say that the 
creditors delayed were subsequent creditors. For as Lord Hardwicke 
remarked: “ It is not necessary that a man should be actually indebted 
at the time he enter into a voluntary settlement; for if a man does it with a 
view of being indebted at a future time, it is equally fraudulent and ought 
to be set aside.”* 8) So a conveyance made by a person to ward off the 
effects of a threatened litigation or of a suit for damages which he must 
have known would probably go against him,* 9 ) is always open to the imputa- 


(1) Johnson V. Diamond , 11 Ex.. 73. 

(2) Jones v. Thompson, 27 L. J. (Q. 

B. ), 234. 

(3) lb. 

(4) Sabju v. Noordin, 2’ M. 139 (144); 
Penta Reddi v. Auki, 22 M. 144 note, 
following Booth v. Trail, 12 Q. B. D., 

8 (10);" Web v. Slentan, 11 Q. B. D., 
508 (526). 

(6) Lewkner v. Freeman, (1699), 1 Eq., 

C. Ab., 149, fullv reported in 2 Freem., 

36. 

(6) Nagendra v. Satadal, 26 C. 536 ; 


Bel chambers v. Hussan AH, 2 C. W. N. r 
493. 

(7) Cf. Burjorji v. Dhunbai, 16 B. 1. 

(8) Stileman v. Ashdoum, 2 Atk., 481 ; 
Freeman v. Pope, L. R., 5 Cli., 538 (641; 
545) ; Graham v. Furbar, 14 C. B., 410. 
Barling v. Bishop, 29 Beav.. 417 ; Jenky '* 
V. Vaughan, 3 Drew., 419 ; Thomas Pillly; 
v. Mulcurama, 4 I. C. 301 ; Raja v. Gopaa 
Sivagami, (1924) M. W. N., 869; 82 I 
C. 945. 

(9) Self v. Madox, 1 Vem., 459; Par¬ 
tridge v. Gopp., 2 Amle., 596. 
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tion of fraud, though at the time of the settlement he was free from. debt. 
The absence of a reasonable cause or explanation of a settlement is always 
regarded as a suspicious circumstance, pointing to expectation of future 
indebtedness as a motive.W “ If a man makes it with a view to his being; 
indebted at a future time, it is equally fraudulent and ought to be set; 
aside. ”< 2 > Where in order to evade the statute a person being considerably' 
indebted makes a voluntary settlement, which would be void if impeached 
by those who were then his creditors, and afterwards pays them off, and a 
new set of creditors, stand in their places . . . such a settlement \\ ould 
be void against the subsequent creditors because it would be a fraud on the 
statute. ”G) So a settlement by a man about to embark on a hazardous 
undertaking was set aside on the ground that it was sufficient to avoid a 
voluntary settlement that the settler at the time of the settlement con¬ 
templated a state of things which might result in insolvency, although be 
was then solvent and continued so for some time afterwards. As Malms, 
V. C., on a review of the authorities remark: “A man who contemplates 
going into trade cannot on the eve of doing so take the bulk of his property, 
out of the reach of those who may become his creditors in his trading 
operations. ”< 4 > So a solvent person who was not then engaged in trade, 
and who owed no debts made a voluntary settlement upon himself fcr life 
determinable on bankruptcy with further trusts for wife and children, and 
an ultimate remainder to himself and fourteen years after he for the first 
time engaged in trade and in a couple of years became bankrupt it was held 
that the settlement was void in tnto as against the trustee in the bankruptcy 
Bacon, C. J„ observing: " The deed is plainly fraudulent upon the face of 
it. What is the meaning of it? The settler in effect says. I have got 
£1,000; I do not intend my creditors to have a farthing of it, and to 
accomplish that purpose I will settle it in such a way that , by any accident 

my creditors should hereafter have a claim to it, ‘t fncd We^thurv 

else ” That is as plainly fraudulent as possible. < 5 > So Lord Westbury 

summed up the lawV the subject in the words : "If the debt of the cre¬ 
ditor, by whom the voluntary settlement is impeached, existed at the date, 
of the settlement, and it is shown that the remedy of the creditor is defeated, 
or delayed by the existence of the settlement, it » immaterial whether 
the debtor was or was not solvent after making the settlement But if a 
voluntary settlement or deed of gift he impeached by subsequent creditors 
whose debts had not been contracted at the date °f the settlement then it, 
is necessary to show either that the settler made the settlement with express 
intent to delay, hinder, or defraud creditors or that after the settlement 
the settler had no sufficient means or reasonable expectations of being able to 
nnv his then existing debts; that is to say, was reduced to a state of m- 
solvency, in which case the law infers that the settlement was made with 
intent to ‘ delay hinder, or defraud creditors, and is therefore fraudulent 
and void It is obvious that the fact of a voluntary settler retaining money 
enough to pay the debts which he owes at the time of making the settlement, 
but not actually paying them, cannot give a different character to the settle- 
ment or take it out of th e statute. < 6 > In a subsequent case, however, t his 


(1) Richardson v. Smallwood, Jar.. 588 : 
Goldsmith v. Russell. 5 De.M. & O.. 547 

* 5 *(2) Per Lord Hardwirke, in Stile man 

v. Ashdown. 2 Afck.. 477. 

(3) Per Wood, V. C., in Holme.s v. Penny. 

3 K. & J-, 99. 

(4) Rackayv. Douglas, L. °. 14 Fq., 106 


(122): followed in Ex parte Russell, 10 Ch.D. 
588 ; Freeman v. Pope, L.R., 9 Eq., 206 ; 5 
Ch., 538. 

(5) In re Pearson, 3 Ch. D., 807 (800). 

(6) Spirett v. Willows, 3 De G. J. & S., 
203 (302) ; followed by James, V. C. in 
Freeman v. Pope, L. R.. 0 Fq., 206 ( 9 H), O. 
A., L. R.. 5 Ch.. 538. 
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dictum was animadverted upon as expressed in very large terms, but it was 
held to be applicable to the facts of a case where a man then solvent made 
voluntary settlement, but immediately afterwards realized the rest of his 
property and denied himself of everything/ 1 ) However, in any case in order 
to set aside a transfer founded on valuable consideration, actual and express 
intention would have to be proved/ 2 ) And where the transferor had no 
creditors at the time, the future creditors who complain of the transfer must 
prove his intent to defraud them/ 3 ) 

976. A prior transferee may be a vendee, mortgagee or a 

lessee. It does not appear to include an execution 
Prl ° r " s-bse- purchaser who steps in by operation of law and not by any 
C * u ® n r # act of the owner. He is not a person having an interest 

in the property which refers to interest which exists at the sale of the transfer 
objected to/ 4 ) Such purchaser takes subject to the rule caveat emptor and 
he has no greater security than what is implied by the terms of execution 
sale. 

977. Again a mere intent to defeat a particular creditor does not con¬ 

stitute a fraud so as to let in the right/ 5 ) though such an 

Fraud must aflect i ntenfc i° n if proved may give rise to suspicion; but suspicion 
creditors generally, though a ground for most minute and searching investiga¬ 
tion is no ground for decision/ 6 ) So again, the rule will 
not lend its aid to preventing assignments in which a creditor obtains a 
preference over another. The fact that the assignment of the whole or the 
bulk of his property by the debtor was made to defeat the claim of a parti¬ 
cular creditor is of no moment if the consideration be adequate/ 7 ) “ Even 
if, say, the purchaser had asked Hawkins why he wanted to sell, and 
Hawkins had told him that it was to defeat an execution, that would have 
been no ground for impeaching the transaction. ”(8) So Palles, C. M., said: 

“ The right of the creditors taken as a whole is that all the property of the 
debtor should be applied in payment of demands of them or some of them, 


(1) Freeman v. Pope, L. R., 5 Ch. D., 538 
(644). 

(2) Holmes v. Penney, 3 K. & J., 90 ; 
Lloyd v. Attwood, 3 De. G. & J., 614 ex¬ 
plained by Giffard, L. J., Tn Freeman v. 
Pope, L. R., 5, Ch., 538 (544). 

(3) Chandar Bhan v. Hargopal 12 A. L. J. 
1098 ; 25 I. C. 183. 

(4) Vasudev v. Janardhan, 39 B. 507 

Aioadhut v. Puniah 53, I. C. (N) 205. 

(6) Per Lord Denman, C. J., in Wood 
& Dixie L. R., 7, Q. B., 892 ; Hakim Lai v. 
Mooshahar, 34 C., 999 ; affirmed O. A. ; 

Musahar v. Lain Hakim Lai, 43 C., 521, 
(525) ; P. C. Krishna Kumar v. Joykrishna, 
21 O. W. N., 401 ; 29 I. C., 690 ; Chidamba¬ 
ram v. Sami Aiyar, 30 M. 6 ; Muthia v. 
Palaniappa, 45 M. 90; Husain Buksh v. 
Musahib 5 I. C., 179 (180) ; Name v. Masaw, 

8 I. G., 1205, (1206) ; Makundi v. Bulaki, 

9 I. G., 1037, (1038) ; Peller v. Kunam Reddi, 
33 I. O., (M) 695 ; Balmukund v. Aya Singh, 
(1912), P. W. R. 18 ; 13 I. C. 68 ; Mehugi 
Bat v. Fateh Chand, (1913), P. L R., 246; 
20 I.O., 355; Bibi Sahiba v. Saliman, 2 Pat. 
L. J., 677 ; 63 I. C., Ill ; San Hun v. Mein 


Oale, 3, L. B., 188 ; Mg. Tun v. Leong Chy, 
6, B. L. T. 121 ; 20 I. C., 349 Chaky v. Mg 
Ko Sen, 7 B., L. T., 257 ; 23 I. C. 341 ; Mg. 
Tun v. Mg. Tun, Po 10, B..L.T. Ill ; 369C, 
295 ; Ahmadi v. Udit Narain, 17 O. C., 
173 ; 25 I. C. 164 ; Kalu Singh v. Randhir 
Singh, 21 O. C. 97 ; 46 I. C. 330 ; Ramsa 
v. Ratansa, 48 I. C. (N.), 783 ; Zohra 
Bibi v. Ganesh Prasad, 78 I. C. (O.), 106. 

(6) Per Kinderslev, V. C. in Hale v. The 
Metropolitan Omnibus Co., 28 L.J. Gh. 777. 

(7) Middleton v. Pollock, 2 Ch. D., 106, 
Ex parte Games, 12 Ch. D., 321 ; Musahar 
Sahu v. Hakimlal 43 C. 521 P. C. 

(8) Per Kindersley, V. C., in Mall 
v. The Metropolitan Omnibus Co., 28 L. 
J., Ch., 777 ; Darvill v. Terry, 30 L. J. 
Ex., 356 ; Sankarappa v. Kamyaya, 3 
M. H. C. R., 32 ; Tillakchund v. Jitamal, 
10 B. H. C. R., 20.; Muthukumar v. Ala- 
gappa, 6 M. L. W., 518 ; 42 I. C. 554 ; 
Riazat Hussain v. Ali Bandi, 7 O. L. J., 
699 ; 60 I. C. 725 ; Bakht Bali v. Lakhrani, 
15 I. C. 509; Lolcnath v. Thakur Das, 
71 I. C. (S.), 20. 
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without any portion of it beng parted with without* consideration or reserved 
or retained by the debtor to their prejudice. It follows from this, that 
security given by a debtor to one creditor upon a portion of or upon all his 
property, although the effect of it or even the interest of the debtor in mak¬ 
ing it, may be to defeat an expected execution of another creditor, is not a 
fraud within the statute, because, notwithstanding such an act, the entire 


property remains available for the creditors or some or one of them, and as 
the statute gives no right to rateable distribution, the right of the creditors 
by such act is not invaded or affected.”* 1 ) But supposing that a transfer 
is made in fraud of the general body of creditors, one of them is competent 
to sue on behalf of himself and all other creditors/ 2 ) in whose favour the 


decree will operate/ 3 ) But a transfer voidable at the suit of the creditors 
cannot be questioned by a person not a creditor/ 4 ) 


978. Surety and Guarantor bound by the Rule. —Besides the debtor 
to whom the rule is obviously applicable, it affects also his surety who is 
no more justified in placing his property out of the reach of liability for the 
debt than if he were the principal debtor/ 5 ) Nor is the person who has 
entered into a guarantee for the liability of another exempt from the rule, 
unless under the terms of contract the liability of the guarantor is so remote 
that it might not enter into any one's calculations, as, for example, if a 
person having taken shares in a concern at a time when everybody believed 
them to be a valuable property settled them, though his liability ultimately 
turned out ruinous; but if he conveys away all his property by a voluntary 
settlement it is doubtful whether the settlement could in any case be sup¬ 
ported in the event of his ultimately being called under his guarantee/ 6 ) So 
where in 1872 a person gave to a Bank a guarantee to secure the balance due 
from his son on his banking account to the amount of £1,000, and on the 
25th May, 1877, the son's account was overdrawn by £1,515, on which day 
the father made a voluntary settlement of a leasehold property worth £2C0 
a year which he held at a rent of £3-10s., and he had then no other property 
left except- some furniture worth £200 and a debt of £1,500 due to him 
from a person who became bankrupt in 1880 and paid a dividend of 3s. in 
the pound But it appeared that this man was solvent at the date of the 
settlement. The father having died, the Bank sued to set aside the settle¬ 
ment as made in fraud of their rights, and it was held by the court of appeal 
that it could not stand as against creditors, for under the circumstances the 
liability under the guarantee ought to have been regarded as a substantial 
one and that the settler had no right to treat the £1,500 due to him as a 
good debt, and that the settlement must then be regarded as a settlement of 
all his property, leaving him nothing out of which he could meet his liability 
under the guarantee, and that therefore, an intention to defeat or delay 
creditors must be inferred/ 7 ) “ A man,” said Cotton, L. J., concurring^ 
with Lord Selbourne, L. C., and Jessel, M. R., “ who makes a settlement fj 
without leaving himself enough property to pay his creditors must be 4 

v. Clark, L. R., 14 Eq. (190). 

(3) Burjorji v. Dhanbai, 16 B. 1 (10); 
Ishvur v. Devar, 27 B. 146 ; Hakim Lai 
v. Mooshabar, 11 C. W. N., 889. 

(4) Asati Kani v. Somasundaram, 31 
M. 206 (211). 

(6) Qoodricke v. Taylor, 2 H. and M., 
380. 

(6) Ridler v. Ridler, 22 Ch. D., 74 (80). 

(7) lb. 


(1) Moroney In re 21 Ir. R. 27 ; quoted 
and followed in Mvshhar Sahu v. Hakim 
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considered to do it with an intent to defeat or delay them, and a conveyance 
of leaseholds made for no consideration cannot be brought within the excep¬ 
tion in the statute by the mere fact that the grantee becomes liable for the 
rent. ’ 


979. What Transfers are prohibited.— Of all transfers most exposed 
to attack under this section, the first place must naturally be given to 
voluntary transfers, whether made in fulfilment of a moral obligation in 
favour of wives, children, or near relations, or in favour of mere strangers, 
if detrimental to the claims of creditors, for every man is bound to be just 
before he is generous/ 1 2 ) and while the court views askance at all transfers 
which have the effect of prejudicing creditors it regards a conveyance in 
favour of a stranger as conclusively fraudulent. And conveyance in favour 
of a relation is viewed in no better light if it has the effect of breaking in 
upon the rights of creditors. A person who is indebted has before him the 
highest of moral obligation which he does not discharge by withdrawing his 
property from the satisfaction of their claims, for no man has the right* to 
set before justice the claims of affection. In thp case of a person tottering 
on the brink of bankruptcy a voluntary conveyance is inevitably fraudulent. 
But if a man was at the time in opulent circumstances and his debts were 
small which could not have been at that time placed in jeopardy by the 
voluntary conveyance of a small portion of his property, it is possible that 
the general presumption may thus be rebutted. But in the generality of 
cases, if the transfer is voluntary and has the effect of impairing the securitv 
of creditors the transfer is deemed to have been made in bad faith. It has 
been held that in such a case the transfer must be so regarded, for it is 
inconsistent with good faith which a debtor owes to his creditors to with¬ 
draw his property voluntarily from the satisfaction of their claims/ 3 ) 

980- The presumption allowed by this section may not only be created 
in a case when the prior transfer is made gratuitously, but also when it is 
made for a grossly inadequate consideration or for a nominal price. The 
question of the inadequacy of consideration is a question of fact and must 
depend upon the circumstances of each case. If it appears that the property 
was transferred at a nominal price, and there is nothing to explain away 
the inadequacy, the presumption will be irresistibly made that the transfer 
was fraudulent. The mere fact of a settlement being voluntary is not 
enough to render it void against creditors* 4 ) ; nor, on the other hand, is a 
good consideration sufficient to support it, if the intention be to defraud 
creditors/ 5 ) though the existence of a valuable consideration is a circumstance 
in favour of the validity of a deed/ 6 ) A deed executed on the eve of 
bankruptcy will be upheld, unless it is, in effect, an assignment of the 
debtor’s solvency/ 7 ) Nor is the absence of any fraudulent intention on the 
part of the debtor, or the fact that the settlement was procured from him 
by the fraud of others, sufficient to uphold the deed if the effect of the 
transaction is to defeat the claims of the creditors/ 8 ) But on the other 


(1) Ridler v. Jtidler, 22 Ch. D., p. 82. 

(2) Copis v. Middleton , 4 Madd., 4:82 
Partridge v. Gopp, 1 Eden., 166. 

(3) Txvyne's cose, 3 Co., 81 ; Townshend 
v. Windham, 2 Ves., 10; Holloway v. 
Millard, 1 Madd., 414 ; Copis v. Middleton, 
2 Madd., 425. 

(4) Holmes v. Penney, 3, K. & J., 90 


(99). 

(5) Bott v. Smith, 21 B., 511. 

(6) Holmes v. Penney, 3 K. & J., 90 
(99). 

(7) Goodricke v. Taylor, 2 H. & M-, 
380; 2 D. & S. 135. 

(8) Cornish v. Clark, 14 Eq., 184. 



SALE OK IMMOVEABLE PROPERTY. 


625 


3. 53. J 

hand false recitals, and the fact that settlement was one of non-existing 
property made by a husband in insolvent circumstances on his marriage, 
the wife being not party to the fraud, have been held insufficient to upset 
the deed.* 1 ) A surety is no more justified in placing his property out of the 
reach of liability for the debt than if he were the principal debtor.< 2 > 

981. It must be taken as settled that “ consideration ” in this con¬ 
nexion includes both a valuable and a good consideration. A good 
consideration is sometimes used in the sense of a consideration which is valid 
in point of law; and then it includes a meritorious as well as a valuable 
•consideration. < 3 > But it is more frequently used in a sense contra¬ 
distinguished from valuable; and then it imports a consideration of blood or 
natural affection, as when a man grants an estate to a near relation merely 
founded upon motives of generosity, prudence, and natural duty. This 
•species of consideration is recognized by the Indian Contract Act.( 4 > A 
valuable consideration is such as money, marriage or the like, which the 
law esteems as an equivalent given for the grant, and it is, therefore, 
founded upon motives of justice.“ The words good consideration in 
■the statute,” says Story, ” may be properly construed to include both 
descriptions; for it cannot be doubted that it is meant to protect conveyances 
made bona fide and for valuable consideration, as well as those bona fide 
upon the consideration of blood or affection.” (6) (§ 985.) 


982. But while alienations made for good consideration may not per sc 

be presumed to be fraudulent, yet in regarding such aliena- 
Antecedent cir- ^ions the courts will doubtless inquire into the immediate 
ances. cause of such alienation. If, for example, the alienor 

has been for some time living apart from the alienee and has never 
'before interested himself , in him, and suddenly alienates the whole or bulk 
of his property, such transfer will be presumed to be fraudulent. If the 
alienor expect insolvency, or is hopelessly involved, the presumption will 
grow in strength. The courts in India have always regarded with suspicion 
gifts and transfers on the part of involved debtors in favour of their relatives. 
And there are cases decided both in England and India to shew that where 
the effect of such alienation is to defeat the creditors, it is void even though 
the transaction may not be tainted with fraud. Thus, in case where a 
father, partly in consideration of annuities for his life, distribute the whole 
•of his property amongst his children, and it appeared that the latter were 
aware at the time that the creditors’ claims would be defeated, though it 
did not appear that the debtor had any such intention, the alienation was 
■set aside as against the creditors,< 7 > Lord Tvomilly, M. R., observing that 
although the settlement of his affairs by the debtor while he was alive was 
very fit and proper, still the defect of it was, that it did not provide for 
the claims of his creditors. “And,” said he, “ I am of opinion that the 
acts of the settler or donor are equally obnoxious to the provisions of the 


(1) Keevan v. Carwjord, 6 Ch. D., 29. 

(2) Dart’s Law of Vendors and Pur- 
-chasers ; Ooodriclce v. Taylor, 2 H. & M., 
380 ; Ridler v. Ridler, 22 Ch. D., 74. 

(3) Story’s Eq. Jur., S. 354, 233 ; Copis 
v. Middleton, 2 Madd., 430; Turyne's 
case, 3 Co., 81 ; Taylor v. Jones, 2 Atk., 
601 ; Partridge v. Qopp, Amb., 598, 599 ; 
■e. c., 1 Eden. 67, 188. 

(4) S. 26 (1). 


(5) 2 Black Comm., 297 ; Story’s Eq, 
Jur., s 354, 233 ; Indian Contract Act. 
2 (d), (see ante). 

(6) Story’s Gq. Jur., S. 354, 233 ; 

Doe v. Routledge, Cowp., 708, 710, 711, 
712 ; Copis v. Middleton, 2 Madd., 430 ; 
Tu'yne's case, 3 Co., 81. 

(7) Cornish v. Clarke, L. R., 14 Eq., 
184; Rangi Bhai v. Vinayak, 11 B. 666; 
Burjorji v. Dhunbhai, 16 B. 14. 
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statute, whether they proceeded from himself alone, or whether they are 
instigated by others.”* 1 ) If, then, the debtor makes an alienation so as to 
reserve some property for his creditor, though it may not lie within the juris¬ 
diction of the court, it would not be open to the above objection.* 2 ) But as 
Jessel, M. R., observed: “A man is not entitled to go into a hazardous busi¬ 
ness, and immediately before doing so to settle all his property voluntarily; 
the object being, 4 If I succeed in business I make a fortune for myself. 
If I fail I leave my creditors unpaid, they will bear the loss.’ This is the 
verv thing which the statute of Elizabeth was meant to prevent. ”* 3 ) 

983. The cases decided under the Bankruptcy statutes afford then little 
light in elucidating the questions arising under the rule to be now considered. 
No doubt they afford valuable analogies, and subject to the reservations neces¬ 
sarily to be made, may be used to illustrate the points that arise in discussing 
the rule. But they are not direct authorities on the question, and should 
not be regarded as such, although they possess many points in common. 


984. Consideration plays an important part in determining the nature 
of a transfer attacked on the ground of fraud. Indeed, in considering its 
nature, good faith and consideration are the only essentials that have to be 
considered. And if there was good faith, and no consideration, it would be 
permissible for the court to presume, as provided in the second paragraph. 
But if there was consideration, good faith would be presumed until the con¬ 
trary is established. Consideration is then the most material element in 
such a case. The consideration required must, however, be a valuable, as 
distinguished from a merely good, consideration. And it must, therefore, 
ibe an°existing consideration. If, therefore, a transfer is made for a con- 

I sideration the recovery of which had then become barred by time, the court 
will naturally regard that fact as indicative of fraud/ 4 ) though that fact 
' alone may not be sufficient to stamp the transaction as fraudulent. 


985. What Consideration required.—Consideration as a determining 
factor in fraudulent transfers, must then be a valuable consideration, or a 
fair interchange of interests. Transfers founded on what is designated good 
or meritorious consideration, such as natural love and affection, while creat¬ 
ing, as they do, moral as distinguished from legal obligation, do not count as 
transfers for consideration, but are looked upon as merely voluntary within 
the rule/ 5 * ) Again, consideration which is grossly inadequate falls into the 
same category. In this case the transfer is not upheld to the extent of 
j the consideration proved, but is declared void ab initio,(V though the rule 
( on the subject is not inflexible and the court may, in the absence of any 
I conflicting enquiries, permit a transfer to stand by declaring a charge 
! of the property to the extent of the consideration found proved. So where 
out of the consideration a previous mortgage had been redeemed the court 
felt justified in declaring a charge on the property to the extent of that 
payment/ 7 ) Grossly inadequate consideration is of itself no ground for 


(1) Cornish v. Clarke L. R.. 14 Eq.. 184 ; 
JRangi Bhai v. Vinayak HR. 666 ; Burjozi 
v. Dhanbhai. 16 B. 14 at p. 189. 

(2) Nasir Husain v. Malapershad, 2 A. 
891. 

(3) Ex part© Russell, 19 Ch. D., 688. 

(4) Sreeramulu v. Andalammal, 16 M. 
L. J. R., 14. 

(5) Mathews v. Feaver, 1 Cox., 278 

(280). 


(6) Bhika Bhai v. Pana Chand, 43 B. 

707; Subharoya v. Perumal, 43 I. C. 
(M.), 956 ; Sarna Row v. Doraswamy, 

24 M. L. J., 2661; 18 I. C. 768. 

(7) Krishna Kumar v. Joykrishna, 21 
C. W. N., 401 ; 29 I. C. 690; Harinath 
v. Hara Das, 43 C. 26 g. following Palla - 
malai v. S. I. Export Co., 33 M. 334; 
Jaladanki v. In re, 36 M. 29 ; Umachakutti 
v. Ummerkutti, 29 I. C. (M.) 683. 
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setting aside a transfer, but it is evidence of bad faith which coupled with its 
effect would bring the transaction within the purview of clause 2 of this sec¬ 
tion. (*) Consideration may be regarded as grossly inadequate if its inadequacy 
is such as to induce the presumption of collusion, or such in fact, as 
might have invalidated the sale as between the vendor and purchaser with¬ 
out the interposition of creditors or purchasers.< 2) Thus, where a man on 
the verge of bankruptcy assigned to his mother policies of assurance on his 
fife amounting to £800 in consideration of a debt of £180 due to her, the 
transfer was set aside as a fraud against creditors.In another case a 
transfer of a property valued at least at Rs. 35,000 for Rs. 10,000 was held 
to have been made for a grossly inadequate consideration ( 1 2 3 4 * 6 > In a third 
case the assignment of a decree worth Rs. 15,000 for Its 8,000 was similarly 
condemned.In considering the adequacy of consideration regard must 
be had only to what was ultimately retained by the vendor. If a part of the 
consideration was as a part of the scheme afterwards returned to the vendor 
or where it appeared not to have been bona fide paid, the sale was not 
allowed to override a prior conveyance although voluntary.< But the 

mere refunding of a part of the purchase-money does not invalidate the 
sale,(7) though it is suggestive of collusion and fraud A transfer founded 
on a fictitious consideration cannot be supported on the ground of natural 
love and affection.(«> Where a transaction is supported on the giound of con¬ 
sideration, it is by no means essential that all the consideration for which 
the transfer is purported to have been made must be estabhshed foi all 
that is required to take a transfer out of the rule is that the cons deration 
should be valuable and adequate. If this is established it is suffic ent 
though the consideration paid may not coincide with the consideration 
stated in the deed.<®> So where a mortgage purported to stcuie Rs. 8,o00, 
was in reality executed only for Rs. 4.853, the court regarded the trans- 
,. t +nn in in the absence of circumstances showing that it 

had°been IntereS in to only to defeat Z delay the other creditors of the 
mortgagor as the eourt remarked: “ So far as the debts were real, the 
mortlale may be regarded as a good transaction so far as they were 
fictitious that is, so far as valuable consideration faded to pass, the mortgage 

“oubt be judged by the value of the property at the time of the transfer. If 
“inadequate it may be a circumstance winch the court may take into 
account and if it is grossly inadequate the court may presume the transfer 
to be fraudulent if it has the effect of defeating or (Maying creditors. In 
order however, to justify such presumption, the difference between the 
value of the property transferred and the amount of the debt should not 
only be substantial but so gross as necessarily to indicate hat the trans¬ 
feror who executed the deed did so with the knowledge that the value 


(1) Jaqat Chandra v. Radha Nath, 21 

C.L. J. 302; 9 I. C., 623 * n V * 

Kovvuri, (1913), M. W. N., 821 ; i8 I. C 
691; Issar Khan v. Ram Singh, ( 1911), 
P. L. R., 114 ; 9 I. C. 1018 ; Mg_Lu Otre 
v. Vencatachellam, 4 Bur. L». l.» Ho; 
10 I. C. 922. 

(2) May’s Fraudulent Conveyances, 237. 

(3) Stokoe v. Cowan, 29 Beav., 637. 

(4) Hossenibhai v. Haji Ismail, 5 Bom. 

L. R., 266 (263). 

(6) Chidambaram v. Sami Aiyar, 30 


M. 6. 

(6) Roberts v. Williams, 4 Hare, 130 : 
Mullins v. Ouilfoyle, 2 Ir. L. R., 113. 

(7) Doe v. James, 16 East. 213 (214). 

(8) Bridgman v. Green, 2 Ves., S. 627 

(9) Cf. Yedu v. Kesarbai, 8 Bom. L. R., 
110 (114); San Dan v. Mein Gale, 3, 
188. 

(10) Rajani Kunwar v. Goar Kishori 
36 C. 1051 (1057) ; Chinna Pitchiah v. 
Pedakotiah, 36 M. 29; In re Motif irk i, 10 
M. L. T., 183 ; 11 I. C., 868. 
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of the property was greatly in excess of the amount of the debt/ 1 ) Where 
the consideration is illusory but the transfer is purported to have been made 
for full consideration, the fact is of itself evidence of fraud, which the court 
will lean against and reduce to what is just and equitable/ 2 ) As against 
purchasers, the question of consideration is ordinarily the only question 
that has to be decided, for on it depends the fraudulent character of the 
transition. But in displacing the rights of purchasers the court is a little 
more lenient, and upholds them upon (if anything) slighter considerations 
than those which are necessary against creditors; “ for a man indebted 
selling his property ought to get a fair return, so as to keep the same 
amount of property for payments of his debts, whilst, as between a pur¬ 
chaser of land and a person claiming under a prior title, the question is 
which has the best right; and if the first gave any consideration the 
conveyance to him is not lightly to be 4 infected with the doctrine of 
voluntary conveyances. ”( 3 > ' 

986. Legal obligation is the only test of a valuable consideration. 

... Now legal obligation may arise out of a contract or out 

true g test°of g consi- °* a sfcatutor y duty by which the doer could have been 
deration. compelled to do. Such an obligation may arise from the 

duty to make a provision for wife or family, or to indem¬ 
nify the surety/ 4 ) a joint promisor or a person who legally acquires a 
charge on another’s property or a claim against him. Thus a manager or 
an agent, a contractor or a workman, may validly claim compensation for 
the proffered services. An old though time-barred debt may form a 
valuable consideration, though a conveyance made to secure it would be 
justly regarded with suspicion< 5 > A promise made by the eldest son to 
his father on his death-bed to make a provision for his younger children 
out of the property left to him has been held sufficient consideration to 
support- a bond made in pursuance of such promise/ 6 ) So a promise by 
the aunt to settle her estate on her nephew, provided he agreed to live with 
her and in consequence of which the latter had been put to some expense- 
was held to form a valuable consideration upon which the promise could 
be enforced/ 7 ) Relinquishment of a pecuniary advantage is as good a 
consideration as money paid. A fresh security given for the payment of 
all annuity voluntarily settled, on its falling into arrears, has been held 
to be supported bv valuable consideration/ 8 ) The courts will not specifically 
enforce voluntary agreements, and this fact may often furnish a useful 
analogy in determining whether a transetion is or is not supported by valu¬ 
able consideration/ 9 ) 


987. So far as regards the consideration necessary to support transfers 
its validity must be judged according to the circumstances at the time 
the transfer was made, and not in the light of subsequent events/ 10 ) But 


(1) Hnnifa Bibi v. Punnamma, 1 L. 
•T. R., 11 ; It may he noted that even 
in such a ease the court yruty presume. It 
is not bound to as under the English 
Statute, Bin Cooverbai v. Mahomed Abdulla . 
7 L. R,, 267. 

(2) Blount v. Doughty, 3 Atk., 485 ; 
Ainfa Bibi v. Punnamma , 16 M. L. J. R.. 
1 . 

(3) Per Wilmot, C. J.. in Roe v. Milton, 
2 Wils. 358, cited in May’s Fraudulent 
Conveyances, 238 : cf. San Dan v. Mein 


Gale, 3 L. B. R., 188. 

(4) Holmes v. Penney, 26 L. J. (Ch.).- 
179 . 

(5) S. 25. Indian Contract Act. 

(6) Eales v. Gee, Bam. Ch., 397. 

(7) Townsend v. Toker, L. R.. 1 Ch. r 
446. 

(8) Gilham v. Locke, 9 Ves., 614. 

(9) Ford v. Stuart, 15 Beav., 501. 

(10) Hitchcock v. Giddings, 4 Price, 135; 
Hanks v. Palling, 25 L. J. (Q. B.), 375. 
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a transfer evidently made out of natural love and affection may be shown 
to have been founded on valuable consideration, as for example, marriage 
of the grantee/ 1 ) or payment of debts/ 2 ) or other valuable consideration 
which is not- inconsistent with that alleged in the deed/ 3 ) “ In considering 
whether or not a deed is voluntary the court will take into consideration 
all the circumstances under which it was executed and the relative positions 
of the parties, and will look at other deeds executed at the same time, 
if they appear to be part of the same transaction although not mentioned 
in the impeached deed/ 4 ) and will take any evidence which tends to throw- 
light on the reasons and considerations for the settlement; and though 
there is proof either by extrinsic evidence or by anything appearing on the- 
face of the deeds, of any stipulations or agreements which there was suffi¬ 
cient consideration to support, yet several transactions may be viewed 
together, and the parties to them must be considered to have stipulated 
according to the rights which they had; and any consideration which is found 
to exist will either support the whole transaction or none at all.”< 5 ) It has 
been accordingly held that the relinquishment of his share of which he was- 
entitled in the'propertv of his deceased brother by the uncle of a minor 
with a view to facilitate the action of the Collector in obtaining the certi¬ 
ficate of guardianship is not a transfer without consideration, or void merely 
because it had been made with intent to defeat, delay or defraud the trans¬ 
feror's creditors/ 6 ) It is also well settled that a nominal consideration- 
being expressed in the deed does not prevent the admission of evidence 
aliunde of the real consideration, provided that such real consideration be- 
not inconsistent with the deed/7) but to support a deed voluntary on th» 
face of it against creditors, the proof of valuable consideration must be 

clear and free from suspicion/ 0 ) 


988 As between present and past consideration, there can be no 
Past consldera- doubt but that a past creditor occupies a position of 
tion. greater advantage. For while one who purchases for a 

present consideration has nothing at stake and might with perfect safety 
have kept himself out of the transaction, a past creditor cannot do so 
without losing his claim. If therefore he exercises diligence and gets him¬ 
self paid before the other creditors the latter cannot complain, for he was 
under no duty bound to invite them to share his good fortune. His duty 
w r as to himself, and if he has by his superior vigilance secured the repay¬ 
ment of his debt, it is not fraud on the other creditors/ 0 ) (§ 994.) 


989- A voluntary and voidable deed may become valuable by ex post 

facto consideration, for “ it cannot be denied with respect 
* aCt ° 1° Persons who make voluntary settlements, and those 
consldera Ion. w b 0 are called volunteers, that they may come to such 

future hargains as to make that which w r as originally voluntary no longer 


(1) Tanner v. Bytte, 1 Sim., 160. 

(2) Attwell v. Harris, 2 Ro. Rep.. 91. 

(3) Clifford v Turret!. 1 Y. & C. Cli. 
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(4) Thompson v. Webster, 4 Drew., 
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(6) Harman v. Richards, 22 L. J. (Ch.). 
1066, May’s Fraud Con., 265. 256. 

(6) Mahammadunissa v. Bachelor, 29 
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to be so considered.”* 1 ) Thus if a marriage is contracted, or money paid 
on the faith of voluntary settlement,* 2 3 ) the title of the transferee although 
derived from and passing through a voluntary deed is preferred to the claims 
of creditors and purchasers.< 3) In such cases, consideration is said to relate 
back to the first instrument. But the rule is strictly confined only to cases 
where the subsequent payment is made in good faith without notice of or 
privity in the fraud, and on the faith of the particular voluntary conveyance 
which the subsequent consideration is to be taken as confirming. A certain 
connection must be established between the voidable act and that by which 
it is sought to be supported, and of which the onus is clearly on the person 
who pleads the connection.”* 4 ) “ There is no difference,” said Lord Eldon, 
“ between a voluntary settlement made good by a subsequent marriage, and 
one made good by a subsequent advance of money,” and the substantial 
justice of this case is very much the same where an instrument of this kind 
is carried to a man who, upon the authority of it, advances money, and 
where he advances money at the time.”* 5 ) But the doctrine of ex post facto 
consideration would appear to be confined in its application only to subse¬ 
quent purchasers who, being non-existent at the time, it is said, have no 
right to defeat the claim of the volunteer.< 6 > But as against the existing 
creditors the same considerations do not apply, for as existing creditors they 
have a prior claim, and, therefore, a better title. Their right accrues 
immediately on the execution of the voluntary deed which is void or not 
according to the state of circumstances at its execution, so that in point of 
time their title is prior to the introduction of the valuable consideration 
which alone can prevail against them.* 7 ) A voluntary deed for the benefit 
of the creditors may, however, become valid even against them if upon the 
faith, of it they have refrained from enforcing their remedies against the 
debtor.* 8 ) 


990. Is “ Mehar ” or Dower a consideration? —The dower payable 
to a Mahomedan wife is a debt< 9 > and is regarded as the consideration for 
connubial intercourse by way of analogy to price under the contract of 
sale.< 10 > As such, it forms a valid consideration for a transfer of property.* n > 
Dower may be exigible or prompt called Mojal, or deferred called 
Mowajal.W A dower is presumed to be prompt unless it is shown to be 
deferred.* 13 ^ The former is payable on demand at any time from the 
consummation of the marriage up to the death of the wife, and being a 
debt it inav be recovered by heirs for their mother at any time wdthin 
twelve years of the mother’s death.* 14 ) Dcwer may be fixed even after 
marriage.* 15 ) A widow may obtain and retain possession of her deceased 


(1) Per Lord Eldon, in Johnson v. 
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husband’s property in lieu of her dower debt until it is paid, (1) but she 
must have obtained possession with the consent or by the acquiescence of 
the heirs.( 2 > Even as such, her possession is that of a charge-holder.< 3) 
She is therefore, liable to account to those entitled to property subject to 
her claim for the profits received by her.< 4) She has of course, no power 
of alienation.< 5 > When she is not in possession her claim to dower may 
be recovered like any other debt.< 6 > \\ hen in possession her lien is a 
personal right which she cannot transmit to the purchaser of her estate, 
and it does nob survive to her heirs. 


991. A claim to dower must be established by the very best description 
of oral evidence, where no /»ubitiattiah is produced.As regards defeired 
dower it is sufficient to state that it is only claimable on the dissolution 
of the marriage either by divorce or death.< 10 > The Oudh Laws Act makes 
a salutary provision empowering the court to cut down the amount of dower 
to a reasonable amount with reference to the means of the husband and the 
status of the wife< n > and in exercise of this power the courts have even in 
the case of a ladv of social status cut down the amount from ten lakh s to 
Rs. 25,000, having regard to the value of the property of the husband, 
which was Rs. 60,000. besides an annuity of Rs. 2,940 per mensem settled 
for his life < 12 > It is a notorious fact that Mohamedans often stipulate for 
larger sums for dower than they can ever hope to pay, and an extravagant 
sum is often fixed to provide against a too hasty divorce and not 
infrequently through mere bravado or by way of a complaint to the wife 
or the husband. In such cases it may well be questioned whether the 
amount fixed recklessly or in terrorcm could ever form a valuable considera¬ 
tion for an alienation of property. Indeed, it is too well known that 
ben ami or fraudulent transfers are only too often made by Mohamodan 
debtors in favour of their spouses obtensibly in consideration of meharbrn 
really with the object of withdrawing the property from then- creditors. 
In such cases it would be pertinent to enquire as to what were the circum¬ 
stances of the husband when the mehar was fixed what was its nature 
and if prompt, why it had remained unpaid, and what circumstances had 
precipitated the transfer, and how was it effectually carried out. Kor 
should it be forgotten that a debtor having many debts to pay can readily 
place his property beyond the reach of lus debtors by aliening it to his 
wife and it cannot therefore be free from the taint of suspicion which is 
all the more enhanced if after the transfer lie is shown to have continued 
in its possession and to have participated in its benefit. 


992 Fraudulent Intent of Transferee Material —But the presence of 
‘ . consideration, howsoever valuable and adequate, is alone 

without good faith, insufficient to save a transfer from the operation of the 


(1) Amani v. Muhammad , 16 A. 225, 

O. A.; Muhammad v. Amani , 17 A. 93. 

(2) Amanatunnissa v. Basherunmssa, 

17 A - 77 * „ T A 

(3) Mulkah v. Jehan, 10 M. I. A., 

252 ; Anted AH v. Sajffthan, 3 B. L. R., 

(A. C.), 175. „ 

(4) Bachun v. Hamid, 14 M. I. A.. 377. 

(5) Chubi v. Shamsunniesa, 17 A. 

19; Mahomed v. Qhasheea, 1 Agra. 160. 

(6) Mearun v. Najeebun, 2 Agra, 335. 

(7) Alt Muhammad v. Azizullhh, 0 A. 
50. 


(8) Hadi v. Akbar, 20 A. 262. 

(9) Huseena v. Hustmutoonis/ta, 7 W. 
R., 195 ; Abdool v. Collector, M. W. R., 65. 

(10) Hoeseinooddeen v. Tajutmissa, (1864), 
W. R., 199 ; Khajarannissa v. Bisannissa, 
5 B. L. R., 84. 

(11) S. 5, Act XVIII of 1876; Collector 
v. Harbans, 21 A. 17 ; Suleman v. Mehdi 
Begum, 21 C. 135, P. C. 

(12) Suleman v. Mehdi Begum, 21 C. 
135 (140), P. C. As to the Oudh laws 
being unaffected by domicile see Zakeri 
v. Saking, 19 C. 689. 
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doctrine ($ 1088). Added to consideration there must be good faith at least 
on the part of the transferee.O) For in order to constitute a pur¬ 

chaser in good faith within the section it is sufficient that there 
be good faith on the part of the purchaser; it is not necessary that both 
parties to the transaction should act in good faith.< 2 > If therefore he was 
•aivv to the fraud against creditors, he is in no better predicament than 
if his transfer had been without any consideration at all. But if he was 
free from fraud the fraudulent intent of the transferor will not invalidate 
the deed. 1 2 (3) He may have planned a flight from his creditors with the 
sale proceeds of his transfer. Indeed, the sole object of his transfer may 
have been to convert his property into cash, and thus shuffle out of sight 
his money and himself. But this could not damn the deed as fraudulent, 
unless the transferee was the party to the fraud, or at least had notice of 
the transferor’s designs. It is his good faith that is on trial in a case in 
which his transfer is in question. If he has acted innocently it does not 
matter how the transferor was disposed. If he was actuated by fraud, but 
the transferor was innocent, the transfer is still good, for the transferor’s 
creditors cannot be permitted to try the transferee’s motive for his purchase, 
if he had paid good and sufficient consideration for it. The transferor’s 
fraud—his want of good faith—is then in every case essential, added to 
which there must be want of good faith in the transferee. But want of 
good faith in the transferee without a corresponding good faith in the 
transferor is immaterial and does not affect a transaction, and when it is 
■said that the transferee must have been actuated by fraud, what is intended 
is that it must be a fraud of such a nature as law esteems fraudulent 
and sufficient to entail forfeiture of an advantage thereby gained. For 
•example, a transferee may take advantage of the special information he 
may have received about the transferor’s impending bankruptcy, and he 
may thereupon, secure a transfer in lieu of his debts which has the effect 
of placing the bankrupt’s other creditors at a great disadvantage. But 
such transfer, though it may offend against the popular notions of honesty, 
and be galling to those directly affected thereby, still it is not per se 
fraudulent in the eye of the law, for, as has been observed elsewhere, in 
a case of this kind no creditor is under any obligation to disclose to others 
his special knowledge or to invite others to share in its advantage. Thus 
then the fact that there were some suspicious circumstances connected with 
his transfer will not alone suffice to displace him, for in order to affect him, 
it must be shown that he had acted with mala fides which however, if 
established, would then override all inquiry into the consideration.^) Now 
whether a particular transaction was or was not tainted with fraud is 
naturally a question of fact. It is a question which has to be decided 


(1) Chidambaram v. Sami Aiyar, 30 M. 
6 : O. A. 37 M. 227 P. C.: Alaqappa v. 
Da sap pa . 24 M. L. .T. 293 ; Hakim Lai 
v. Mooshahar, 34 C. 9 , 99 (1013) ; Husain 
Buksh v. M usahibi, 5 I. C., 179 (180); 
Hassan Abbas v. Aft. Razia , 12 I. C. 401 
(402) ; Koolnyappa v. Rahisami, 5 M. L. 
T. 283. 

(2) Mackintosh v. Poqose, [18951, 1 

Oh., 505. 

(3) French v. French, 6 De M. & G., 
101 ; Golden v. Gillman, 20 Ch. D., 394, 
aOlrmed 51 L. J. (Ch.) (503) ; Hakim Lai 
v. Aloo8hahar, 34 C. 999 (1017) ; Amina 
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22 C. W. N. 427 ; 45 I. C. 441 ; Bhagwan 
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253 ; 25 I. C., 180 ; Pandr any v. Bapuji, 
(1923). N. 123; Kali Singh v. Randhir 
Singh, 21 O. C., 97 ; 46 I. C., 330 ; Hassan 
v. Razia Begam, 12 I. C. 401 ; Fakira 
Singh v. Alaqho Singh, 2 Pat. L. J., 546 ; 
40 I. C. 685 ; Lokanath v. Thakur Das, 
71 I. C. (S.) 20. 
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strictly with reference to the circumstances of each case, and in England 
such questions are always submitted to the jury who are to say whether the 
transaction was boim fide or fraudulent, calculated to defraud creditors.< l 2 > 
Similarly, the question is treated as one of fact by the Courts of Chancery,* 2> 
But the question as to what circumstances constitute evidence admissible 
in a case is a question of law upon which the judge would naturally give 
his own decision. 


993. Now as to the circumstances, it may be safely premised that 

those which surround a fraudulent transfer are so 
Badges of fraud. unm j s t a kable and familiar as to render themselves 

amenable to a simple classification. Indeed, most of them were 
enumerated by the court of the Star Chamber who resolved Twyne’s case * 3 > 
to be (i) where the transferor disposes of his entire estate without any 
exception including his wearing apparel, or, as it is said, quod dolosus 
versatur in generalibus ; (ii) where he remains in possession of the property 
although possession is professedly transferred; (iii) where the transfer is 
made in secret— dona clandcstina sunt semper suspiciosa; (iv) where the 
transfer is made in anticipation of or pending a suit; (v) where there is a 
trust between parties, for “ fraud is always apparelled and clad with a 
trust, and trust is the cover of fraud ; (vi) where the deed contains a 
statement that the transfer is made honestly, truly and bona fide; and 
to which mBy be added the other circumstances equally significant, viz., 
(vii) where the deed is antedated, although the instrument is in fact 
executed by the parties by whom it purports to have been executed.* 4 ) 
(viii) The fact that the transfer was unregistered, although its registration 
may not have been compulsory, (ix) that the transaction was between 
relations, (x) and there was no apparent necessity for entering into it, as 
where a mortgage is made by a person possessed of other property, to 
satisfy the claims of his creditors, or (xi) that the attesting witnesses were 
not independent witnesses. All these circumstances also indicate fraud, 
and indeed< 5) are facts from which fraud may be fairly inferred. In con¬ 
sidering a case of alleged fraud in the purchase of an estate, it is material 
to inquire what relation the purchase-money paid bore to the value of the 

estate.* 6 ) 


994 Presumption and Proof of Fraud.— Having ascertained the nature 
of the rule and the class of interest it is intended to protect, the next 
question is, what evidence has one to give to invoke its aid successfully 
The solution of this question depends upon what meaning is to be attached 
to the controlling words of the section “ intent to defraud, defeat, or 
delay ” purchasers and creditors. It will be observed that the effect of the 
first clause of the section is that where there is an “ intention to defraud, 
defeat or delay ” purchasers or creditors, it is immaterial whether there 
was consideration for the transaction, and if there was, whether it was 
adequate The second clause then proceeds to enunciate a rule of evidence. 
While applicable to the conditions stated in it, it cannot be treated ns 
modifying the substantive law declared in the first and third paragraphs. 


(1) Mnrtiadnle v. Booth, Y. & Ad., 41)8: 
Dewey iv. Bayuttu, 6 East., 267 : Reed v. 
Blades, 6 Taunt, 212 ; Pennell v. Dawxon. 
18 C. B., 350. 

(2) Hale v. Saloon Ommbux Co., 4 Drew. 
492. 

(3) 3 Coke’s Rep.. 80; 1 S. L. C. (10th 


Ed.), I where the case is reported verbal'yt > 
(4) l S. L. C. (10th Ed.), 1 (2). 

(6) Shift Naraiti v. Shan/nr, 6 C. W. 
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(0) Sreetnanehunder v. Gopalc/.under, 11 
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All it says is, that where certain conditions specified in the clause exist, 
the court may presume the intent to defraud, defeat or delay, but it does 
not exclude cases of transfers where the intention to defeat or delay may 
exist though, so far as consideration is concerned, there may be nothing 
to say against them. The third clause postulates the existence of both 
good faith and consideration which are held to he sufficient to take a case 
out of the operation of the rule embodied in the two preceding para¬ 
graphs a> The most material ingredient in determining such cases then 
is the intention of the transferor. If it was to defraud, all else becomes 
comparatively immaterial, though, of course, as subservient to the question 
the transaction must be looked at as a whole and m all its aspects. But 
the crux of the question invariably is—what was the intention? Now 
intention cannot often be proved by direct evidence, for, in the luminous 
words of Brian, C.J., “it is a trite learning that the thought of man is 
not triable, for the devil himself knows not the thought of man.”® Indeed, 
it is often the case that fraud cannot be established by positive proofs, and 
on the other hand, it is not to be presumed from circumstances of mere 
suspicion. It is generally shown by such circumstantial evidence as over¬ 
comes the natural presumption of honesty and fair dealing and satisfies a 
reasonable mind that such presumption has been displaced.< 1 2 3 4 > In cases of 
fraudulent transfer where fraud is cunningly concocted and carefully con¬ 
cealed it is sometimes impossible to expose it by evidence sufficient 
to convince a legal mind. But in this respect law judges a man’s 
conduct by certain prescribed tests, and if certain acts are present, 
it assumes without requiring further proof that the intention of 
which those acts are invariably visible indication was also present. 
As an apt illustration of this process of ratiocination may be 
cited the authority of the clause which warrants a presumption 
as to fraudulent intent being made from the absence or inadequacy 
of consideration, and the fact that the transfer had the effect of 
•defeating or delaying claimants. In this respect consideration plays no 
subalternate a part in the law relating to fraudulent conveyances. For if 
there was consideration, it will suffice to explain the transfer, and in a 
great measure rebut any presumption that other facts might raise as to 
sinistrous intention, since a transfer for valuable consideration is not void 
‘ merely because its effect is to defeat the claim of a less vigilant creditor « 
The rule here enacted does not affect such transfers obtained in lawful 
pursuit of a legal right: it is enacted to reprobate those that aim at depriv¬ 
ing others of the lawful pursuit of their legal rights.< 5 > Consequently, a 
transfer may be supported by consideration, but if its ulterior object was 
not the settlement of a transaction between the transferor and transferee, 
but withdrawal of the property from the transferor’s other creditors, and 
• of which the transferee was cognizant, then the transfer would be set aside 
as a fraud upon the rights of third parties.< 6) 
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995. Burden of Proof. —He who wishes to avoid a transfer on the 
grounds stated in this section has to prove those grounds.If he wishes 
to rely upon the presumption possible under paragraph 2 he has to prove 
the facts warranting that presumption. This burden of course remains 
whether the creditor impugning the transfer is a secured or the secured 
creditor or whether he is an ordinary or an attaching creditor. If, however, 
he has been successful in resisting an objection and the suit is instituted 
by the objector, it is then on him to impugn the correctness of the order.( 2> 
In a fraudulent transfer the two issues that ordinarily arise are: (i) was 
the transfer made with intent to defeat and delay the creditors of the 
judgment debtor; and (ii) if so, was the purchaser from such judgment 
debtor a transferee in good faith and for consideration? The onus of proving 
the first issue lies on the creditor, and if that be established, the onus of 
proving the second will lie on the transferee.W \\ here, however, mis¬ 
placement has been acquired in by the parties in the court of the 
first instance or in the lower appellate court, the High C ourt would 
be very reluctant to interfere with the result unless there were reasons to 
suppose that the error had occasioned a miscarriage of justice.While 
generally the party pleading fraud must prove it, there are cases in which 
the onus will distinctly lie on the other party. Such, for example, is the 
case where the plaintiff seeks to sue on a document which is assailed on 
the ground of collusion and fraud by a person not a party thereto, in which 
case it would be for the plaintiff to repel the charge by shewing that the 
transaction was perfectly genuine and untainted by fraud.So where a 
part of a property mortgaged to the plaintiff by four defendants was, 
subsequently to the mortgage, sold to defendants Nos. 5 to 13 at an auction- 
sale in execution of a rent-decree and the plaintiff sought to enforce his 
mortgage against the thirteen defendants, the second batch of whom pleaded 
collusion as regards the execution of the mortgage, it was held that the 
onus of proving that the transaction was perfectly genuine and free from 
the taint of fraSd was on the plaintiff.< 6 > It has already been seen that the 
party impeaching a transfer on the ground of fraud has not merely to show 
that he has been defrauded but that there were other creditors and the 
fraud has had the effect of defrauding them generally.< 7 > 

996. Quantum of Evidence required. —The gravamen of fraud consists 
in defrauding, defeating, or delaying another person with better equities. 
And under this section the purchaser has a better equity if he is a pur¬ 
chaser for valuable consideration. The purchaser who seeks to displace the 
prior transferee has ordinarily to prove (i) that, he is a bona fide purchaser 
for valuable consideration; (ii) that the prior transferee is not so: and 
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(iii) that the prior transfer is collusive or designed to defeat his claim.< > 
In such cases fraud can rarely be made the subject of direct proof. It is 
a truth confirmed by all experience that in the great majority of cases 
fraud is not capable of being established by positive and tangible proofs. 
It is by its very nature secret in its movements; and if those whose duty 
it is to investigate questions of fraud are to insist upon direct proof in 
every case, the ends of justice would be constantly if not invariably defeat¬ 
ed. < 1 2 > Indeed, in no case is it possible to establish fraud by direct evidence. 
And it is therefore sufficient if the evidence given is such as may lead to 
the inference that fraud must have been committed. In other words, it is 
necessary to establish fraud affirmatively, but it is sufficient if it is proved 
bv implication from the circumstances of the case.< 3 > But the conclusion 
establishing fraud must be based on reasonable proof, and not on mere 
suspicion.< 4 > This does not, however, imply that fraud can be established 
by any less proof, or by any different kind of proof, from what is required 
to establish any other disputable question of fact, or that circumstances 
of mere suspicion which lead to no certain result should be taken as 
sufficient proof of fraud, or that fraud should be presumed against anybody 
in any case; but what is meant is that, in the generality of cases, circum¬ 
stantial evidence is our only resource in dealing with the questions of fraud, 
and if this evidence is sufficient to overcome the natural presumption of 
honesty and fair dealing, and to satisfy a reasonable mind of the existence 
of fraud by raising a counter-presumption, there is no reason whatever why 
we should not act upon it.< 5 > 

997. Of course, the evidence required to substantiate fraud must 
necessarily vary according to the circumstances of each case. But, gene- 
rallv speaking it may be premised that if fraud be proved as a fact, then 
whatever be the transferor’s means, the transfer would be void as to all 
prior and subsequent creditors.< 6 > But while there can be no dobut that 
as against an antecedent creditor the transfer is void, it may be doubted if 
the rule holds equally good in the case of subsequent creditors, and the 
trend of the English cases is in favour of holding that the transfer is 
fraudulent only as against such creditors as were creditors at the time.U) 
In the majority of cases the validity or invalidity of the transaction will 
depend upon the question whether the circumstances connected with the 
debtor’s state of indebtedness support the presumption that he had the 
intention to deprive the objecting creditor of the means of recovering his 

^ebt_in effect the presumption of fraud. One cannot shut one’s eyes to the 

melancholy fact that the average value of evidence in this country is exceed¬ 
ingly low. and. although in dealing with such evidence, we are not to start 
with any presumption of perjury, we cannot possibly take too much care 
to guard against undue credulity. There is hardly a case involving a dis- 
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puted question of fact in which there is not a conflict of testimony—one 
set of witnesses swearing pointblank to a particular state of facts, the 
other swearing with equal distinctness to a state of facts diametrically 
opposite to it. If, therefore, we were to form our conclusions upon the 
bare deposition of witnesses without reference to the conduct of the parties 
and the presumptions and probabilities legitimately arising from the record, 
all hopes of success in discovering the truth must be at an end.* 1 ) It is, 
therefore, essential that all the presumptions for and against a claim arising 
on all the evidence offered or on proofs withheld, on the course of pleadings 
and tardy production of important portions of a claim or defence be viewed 
in connection with the orator documentary proof, which per sc might suffice 
to establish it.* 2 ) But the finding that a transfer was made in good faith 
and for consideration is a finding of fact which cannot be impugned in 
second appeal.* 3 ) 


998. In not a few cases fraud is not susceptible of being demonstrated 
Oircumstan c e s ^ direct evidence, and" often it may have to be inferred 
evidencing lrand. on \y from the surrounding circumstances. If a person 

owing debt makes a settlement which subtracts from the 
property which is the proper fund for the payment of those debts, an 
amount without which the debts cannot be paid, then,. since it is the 
necessary consequence of the settlement (supposing it effectual), that some 
creditors must remain unpaid, it would be the duty, of the court to infer 
the intent of the settler to have been to defeat or delay his creditors, and 
such a question would be a question of fact upon which the jury may be 
directed to find.* 4 ) A transfer soon followed up by the transferor’s insol¬ 
vency or his embarking upon a hazardous enterprise may similarly lead to 
a justifiable inference that the transfer preceding it was fraudulent.* 5 ) 
Thus where in a suit to establish the plaintiff’s right to property purchased 
by him, it was found that his vendor who had many debts to pay, had 
sold to the plaintiff all his property, reserving nothing to Himself, that the 
plaintiff bought the property without seeing it or valuing it, that the con¬ 
sideration for the sale consisted of time-barred debts or debts which were 


■not payable at the time; that the property sold remained in the possession 
of the vendor who paid its assessment ; and that the consideration was 
grossly inadequate, it was held that the circumstances clearly disclosed 
that there was no bona fide or valid sale, but a mere colourable transaction 
without consideration not intended to transfer the property to the plain¬ 
tiff.* 6 ) These considerations no doubt only create a presumption against 
the bona fide character of the transfer, but their cumulative effect where 
two or more of them co-exist may be so great as to require a very strong 
degree of proof to repel it. On the question whether a mortgage was 
fictitious or a real transaction there was evidence on each side bearing 
•directly on the character of the transaction but on neither side was the 
'evidence wholly convincing. Persons whom one might have expected to 
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. - n pnt witnesses were not called, and the evidence given by those 

be prominent witnesses h adverse criticism. The Courts in India 

wh.j , ere ,^ Subordinate Judge deciding that the mortgage was fictitious, 
coffered, holding it to be a genuine transaction. It was held by 

;V nd Pdvv 1 Council that in determining which story was to he accepted, 
-fa necessary for their Lordships to rely largely upon surrounding 
lt . "irrmtnnces the position of the parties and then- relation to one another, 
- rCU ntives which could govern their actions, and their subsequent conduct, 
' nH n : ( f de din^with the g case, their Lordships upheld the decision of the 
Sth Court g The fact that if a genuine transaction it was advantageous 
} £ mortgagor and if fictitious it afforded him no immediate protection 

from creditors (which was the motive alleged by the defendants for entering 
nto the transaction) was held to be a very material circumstance m the 
ci) In another case the transferor and transferee were related. Both 
? money-lenders produced their accounts running over period of 

severa 1 3 vears in which the transferor was found indebted to the transferee 
tn whose favour lie executed a mortgage. This transferor had, however 
failed to produce his private account books which showed the moneys which 
fed his several shops. In upholding the finding that the transfer was a 
fraud upon the transferor’s creditors, the Pnvy Council observed. 
find out whether a particular transaction is a fraud upon creditors, the 
facts should be considered in relation to each other and weighed as a whole 
K s erroneous to consider separately each fact which militates against the 
bona S o the transaction and which by itself may be susceptible of 
b il*5nn The secrecv and haste with which the document was 
executed the subsequent negotiations for a composition with the creditors 
on payment by them to get the mortgage effected by the document revoked, 
the non-production of material books, the unsatisfactory nature of the 
evidence as to the settlement of the accounts on which the mortgage was 

£ C P ™S«r 8 .“!£. . fra„a ° r 

entries in books of accounts is in such cases of little value. 

999 As previously stated, the burden of proving the fraudulent nature 

°< ■ saws sras: ‘.u a ss 

show'that there may be purposes in the transaction other than the defeating 
or dela^ng of crTditors, which would make the case of those who contest 
Hip deed more difficult/ 4 ) -Relationship between the vendor and the pur¬ 
chaser is by itself not a sufficient evidence of fraudulent intention, but the 
fact is not on that account unimportant/ 5 ) One great test of fraud is to 
inquire whether the appearance and reality of the transaction corr ®®P“^- 
Thus "Rolfe, B., in one case< 6 ) observed: “ In one sense it may be consider 
ed fraudulent for a man to prefer one of his creditors to the rest, and giv 


(1) Dnlip Singh v. Nairal Kunwar , 

10 A. 258 P. C. ' „ . . 

(2) Ghnnsham Das v. T'ma Pershad. 

23 C. W. N., 817 ; P. C. ; 50 T. C. 204. 

(3) Manirk Lai v. Bijoy Singh. 25 C. 
W. N., 409 P. O.; 02 T. C. 350 ; Braieshu-nre 

v. Budhanuddi, 0 C. 208 ; Dairlnt Rao 

v. Keshao Rao. 1 C. P. L. R., 59 ; Raja 

Gokul Das v. Mt. Jankee, 9 C. P. L. R-. 


142. 

(4) Rajnni Kumar v. Gonr Kishore, 
35 C. 105 May’s Fraud. Convey., 84 t 
Raoji v. Amrit Rao, 2 C. P. L. R., 63. 

(5) Mt. Janki v. Thakur Prasad , 1 

C. P. L. R.. 63. , „ __ , x, 

(6) Eveleigh v. Purssord, 2 Mo & 

541. 



SALE OF IMMOVEABLE PROPERTY. 


639 


s. 53.] 

him a security which left his other creditors unprovided for. But that is 
not the sense in which the law understands the term 4 fraudulent.’ The 
law leaves it open to a debtor to make his own arrangements with his 
several creditors, and to pay them in such order as he thinks proper. 
What is meant by an instrument of this kind being fraudulent is, that the 
parties never intended it to have operation as a real instrument according 
to its apparent character and effect.” The question whether a particular 
transaction is bonip, fide or fraudulent is always a question of fact; and 
while it is true that initially the onus will lie on the person impeaching 
the transfer as fraudulent, there may be circumstances on a consideration 
of which it may be shifted. In judging of a transaction, it has been 
repeatedly held that regard must always be had to all the circumstances of 
the case, there being really no indexible canon by which such transactions 
are to be judged. As Kindersley, V.-C., said: 44 With respect to the 
question whether the sale was bona fide, it was at one time attempted to 
lay down rules that particular things were indelible badges of fraud; but 
in truth every case must stand upon its own footing; and the court or jury 
must consider whether, having regard to all the circumstances, the trans¬ 
action was a fair one, and intended to pass the property for a good and 
valuable consideration. ” (1 > 


1000. There must appear to be intentional fraud in the hindrance or 

delay that is caused to the creditor. Otherwise, a volun- 
emal fraud. tary transfer G f a particular property in the ordinary 

course of business which causes some delay to a creditor in proceeding to 
recover his debt (a not uncommon occurrence), might be vitiated as fraudu¬ 
lent, although the debtor had sufficient other means available to the 
creditor.C 1 2 > Thus where M the first mortgagee, did not take possession of 


the title-deeds from the mortgagor who subsequently mortgaged the same 
property to another, who obtained possession of them, it was held that A1 
by not obtaining possession of the deeds, enabled the mortgagor to deal 
with his estates as an unincumbered owner, and that the subsequent mort¬ 
gagee having been diligent in obtaining the deeds, acquired priority. So 
an incumbrancer who advanced his moneys after ascertaining the possession 


of the deeds, and upon the faith that there was only one prior mortgagee 
could not be postponed to another incumbrancer of whose title he had no 
notice.< 3 > Again, the setting up of a false case by a party should not affect 
his rights already created. Where, for instance, a mortgage purporting to 
•secure Rs. 8,500 was executed in fact to secure only Rs. 4,853, but it was 
not then executed to defeat or delay the mortgagor’s creditors, but after 
the latter had attached the mortgaged properties, the mortgagee set up his 
mortgage as good for Rs. 8,000, it was held that the setting up of a false 
claim by the mortgagee did not preclude his recovering the sum actually 
•advanced on the security of the mortgage .W 


(1) Hale v. Metropolitan Saloon Omni¬ 
bus Co., 28 L. J., Ch., 777 ; see also San- 
karappa v. Kamayya, 3 M. H. C. R., 238 ; 
Pullen Chetty v. Ramalinga, 5 M. H. C. 
R., 361 ; Rajan v. Ardeshir, 4 Bo. 70 ; 
Mt. Janki v. Thakur Prasad, 1 C. P. L. 
R„ 63. 

(2) Gnanahhai v. Shrinivasa Pillai, M. 

H. C. R., 87 ; following: Holmes v. Penney, 
26 L. J., Ch., 179 ; Thompson v. Webster, 
28 L. J. Ch. 702 ; see also Freeman v. 


Po'pe, 5 Ch. D. 538. 

(3) Clarke v. Palmer, 21 Ch. D., 124. 

(4) Rajani Kumar v. Qour Kishore, 
35 C. 1051 ; In re Jaladanki, 11 I. C. 
868 (869). But such a case must be dis¬ 
tinguished from one in which the amount 
of consideration is fraudulently over¬ 
stated —Chidambaram v. Sami Aiyar . 30 
M. 6 O. A.: Chidambaram v. Srinvasa 
37 M. 227 P. C. 
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1001. An objection that a transfer was made with intent to defeat 

creditors, must he taken by the creditors themselves. 
Fraud must be j s no t open to strangers to attack the transfer on that 
specifically pleaded. g rounc j (i) the absence of any allegation as to fraud 

in the pleadings, it cannot be presumed from the mere fact of inadequacy 
of consideration.W Ordinarily, the person charging another with fraud 
must prove it.< 1 2 3 4 > He must before proving clearly allege it in specinc 
terms.“ With regard to fraud,” observed Lord Selbourne, L. C.< 5 > ” if 
there be any principle which is perfectly well settled, it is that the general 
allegations, however strong may be the words in which they are stated, 
are insufficient even to amount to an averment of fraud of which any 
court ought to take notice. ”< 6 > And similarly in the same case Lord 
Hatherley observed^ 7 ); ” Now 1 take it to be as settled as anything well 
can be by repeated decisions, that the mere averment of fraud, in general 
terms, is not sufficient for any practical purpose in the defence of a suit. 
Fraud may be alleged in the largest and most sweeping terms imaginable. 
What you have to do is, if it be matter of account, to point out a specific 
error, and bring evidence of that error, and establish it by that evidence. 
Nobody can be expected to meet a case, and still less to dispose of a case 
summarily upon mere allegations of fraud without any' definite character 
being given to those charges by stating the facts upon which they rest.” 
This case was followed with approval by their Lordships of the Privy 
Council who added< 8 >: ” When fraud is charged against the defendants, 
it is an acknowledged rule of pleading that the plaintiff must set forth the 
particulars of the fraud which he alleges. ”< 9 > If he does not do so in the 
first court, he cannot, in appeal be allowed to amend the plaint for the 
purpose of specifying certain instances of the alleged fraud. ( 10 > 

1002. Allegation of facts made by a party from his own knowledge must 
be supported by him from the witness-box. The practice of shirking the 
responsibility of supporting allegations made by parties by their own evidence 
has been justly reprobated by all the High Courts. In England, the non- 
appearance in the witness-box of a party in support of his own allegations 
of f'icts within his own knowledge would ordinary be regarded, in the absence 
of some satisfactory explanation, as throwing great doubt on the bona fide* 
of his case, and there can be no doubt but that in appraising evidence this 
fact will always weigh with the judges.< u > 

1003. What Evidence excluded.—From the fact that the party com¬ 
plaining of fraud is bound to plead it specifically it follows that the fraud 
proved must be confined to the fraud pleaded. Having pleaded fraud of 
one kind he cannot be heard to rely on a fraud of another kind.* 12 * But the 

(1) Asan Knni v. Somasundaram , 31 (8) Gunga Narain v. Tiluclcram, 15 

M. 20(5(211). _ C. 533 P. C. 

(2) Husain Buksh v. Musahib , 5 I. C’.. (9) lb., p. 537 ; see also Krishnaji v. 

179 (180). Wamanji, i8 B. 144; Balaji v. Gangadhar, 

(3) Mahomed v. Mahomed, 21 C. 01 ; 32 B. 255 ; Promoda Nath (Baja) v. Kinoo . 

Mannyly v. Venlcatachellam, 10 I. C. 022 8 C. L. J., 135. 

(923); Mt. Hamidannissa v. Mt. Nazimun - (10) Krishnaji v. Wamanji, 18 B. 144. 

nissa, 1 I. C., 795 (796). (11) Bom., H. C. C. No. 1752 of 1900: 

(4) Cheinvirapa v. Danava, 19 B. 593 ; cited in Subhaji v. Shiddappa, 26 B. 392 

Jyoti Prakas v. Jhonmull, 13 C. W. N. 87. (394). 

(5) Wallingford v. Mutual Society, 5 (12) Abdul Hossainv. Turner, 11 Bom- 

Apn., Cas., 685. 620 P. C.; Bansi Bam v. Panc.hami, 20 C. 

(6) lb. p. 697. W. N., 638 (641). 

(7) lb., p. 701. 
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facts evidencing fraud must be distinguished from those constituting it. 
Any variance of the former would be a matter of evidence, by no means 
obnoxious to the rule that a party can only recover on proof of the fraud 
pleaded and not upon any fraud proved. The fact that a party had in other 
vtHffetiAA cases taken benami sales is no legal evidence affecting the 

fraudulent acta. integrity of the transaction in dispute/ 1 ) unless the several 

transactions were so closely allied as to the proximity of 
time, or similarity of intention and action, in which case the evidence be¬ 
comes material/ 2 ) In other words, the evidence of other fraudulent acts 
is only admissible as evidence of a systematic course of conduct, when 
that is a fact in issue/ 3 ) Thus the fact that the settler was at the time 
of the settlement largely engaged in speculative transactions/ 4 ) or was 
about to embark upon a perilous trade/ 5 ) affords strong evidence that not¬ 
withstanding his apparent solvency the real intention of the settler was to 
place the property out of the reach of his creditors, and the fact that he 
had already made provision for the objects of the settlement may not be 
immaterial in estimating the bona fides of the transaction/ 6 ) It is immate¬ 
rial in such cases that the settler had no creditor at the time he made 
the settlement/ 7 ) 


1004 . It is not necessary that the purchaser and the vendor should 

cease to be on good terms after the purchase/ 8 ) Then, 

we©n MrUes* ^ a & ain ’ fact that the purchaser—a poor man—has 

*** * failed to give a satisfactory account as to the manner in 

which he became possessed of the money to buy the property, is not a 
circumstance which by itself would justify an inference of fraud, for it is 
conceivable that the person who becomes the purchaser of an estate may 
be unwilling to give a very full statement, as where he may have received 
the consideration-money from questionable sources, or in a manner depre¬ 
cating publicity. But while the purchaser is, it is true, under no obligation 
to show whence the money was derived/ 9 ) still his non-disclosure can hardly 
be regarded as a circumstance free from suspicion, which taken along with 
the other circumstances may be sufficient to turn the scale against the 
transferor. It is not permissible to infer collusion from the mere fact that 
the vendor and th : e purchaser happened to be related to each other, although 
the fact may justifiably give rise to suspicion, but as the Privy Council 
remarked: “If we were to take away men’s estates upon inferences derived 
from such circumstances as these, it would be impossible that any property 
could be safe.”* 10 ) But this does not mean that relationship between the 
transferor and transferee has no bearing on the question of fraud. For 
unquestionably it is a circumstance evidencing fraud, though by itself 

158, Kerr’s Fraud (3rd Ed.), 189 
106 ?) Mackay V ’ Dou 9laa, L. R.', J4 Eq>> 

11 <8 M f^’^under v. Oopalchunder, 

v. Ml. azirunniMa, = !*£ £‘ 

(9) lb., 49. 

m . ,, . 0, /Y«v s '"°S 5 ? S l 1 


(1) Sreemanchunder v. Oopalchunder, 11 

M. I. A., 28 (46). 

(2) Emp. v. Vajeram, 16 B. 414. 

(3) Rex v. Wyatt [1904], 1 K. B., 188 ; 
Makin v. Attorney-General, [1894], A. C., 
67 (65); Reg. v. Rhodes, [1899], 1 Q. B., 
77 (81); Reg. v. Ollis, [19001. 2 Q. B., 
768 (764, 768). 

(4) Crossby v. Elworthy, L. R., 12 Eq., 
168. 

(6) Mackay v. Douglas, L. R., 14 Eq., 
106 ; Re Pearson ,3 Ch. ,D. 808 ; Ex part© 
Russell, 19 Ch. D., 588. 

(6) Crossby v. Elworthy, L. R., 12 Eq., 
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insufficient to create a presumption m favour of it.CD Indeed, it is a well 
known fact that a hard-pressed debtor anxious to save for himself something 
out of the wreck, naturally turns to his relatives and friends to lend him 
their names in his predicament. So the facts that the transferor was on 
the verge of bankruptcy and that the transferee is his near relative* 2 ) or 
friend* 3 ) have been held to be sufficient to establish a prim a facie case of 
fraudulent transfer which would lose even the virtue of plausibility if it is 
unsupported by any demonstrable consideration.* 4 ) Where the circumstances 
attending the transaction are by themselves suggestive of bona fide8, the 
evidence of intention afforded by the subsequent conduct of the parties 
must be clear and cogent. It must not be of an equivocal character but 
absolutely inconsistent with the bona fide8 of the transactions, and leading 
to one and but one presumption—the presumption of fraud.* 5 ) Then again, 
as has been stated before, if a transfer is supported by valuable consideration 
and good faith it is not void merely because its effect is to defeat the claim of 
a less vigilant creditor.* 6 ) One creditor is under no legal or moral duty to 
invite him to a rateable distribution of his insolvent debtor’s assets. His 
duty is to himself, to see that he realizes his debt, and it does not matter 
to him if nothing is left over to satisfy the claims of others. 


1005. Voluntary Deeds. —As opposed to deeds supported by valuable 
consideration, there are the voluntary deeds or deeds in which valuable 
consideration does not enter. Such deeds follow distinct rules, which have 
to be carefully distinguished from those which regulate the other class of 
deeds in which consideration gives the purchasers a protection which is 
only forfeited if they are shown to have colluded with the transferor, or to 
have taken with notice of the meditated fraud. They are valid inter 
partes, but are voidable by third parties, if they have the effect of defeating 
or delaying them.* 7 ) It is not necessary that there should be proof of 
actual fraud, or indeed, that fraud should have been intended by the donor, 
but if it is proved that it would necessarily have that effect, it is sufficient 
to avoid it. But as between the parties themselves and all persons claim¬ 
ing under them, a voluntary deed is binding, but in so far as it has the 
effect of defeating or delaying creditors, they are not bona fide and ar6 
regarded as void against them,* 8 ) and only to the extent necessary to safe¬ 
guard their rights.* 9 ) For every other purpose it is good, unless it is so 
tainted with fraud as to necessitate its avoidance in toto, so as to work 
justice between the parties.* 10 ) 

1006. Indeed, at one time the tendency of the courts appears to have 
been to regard as void all voluntary conveyances merely as such,* 11 ) in other 
cases, if they were in conflict with a subsequent purchase for valuable 
consideration* 12 ); the view then being that a voluntary deed however free 


(1) Mt. Hamidunnissa v. Mt. Nazirun- 

nissa , 1 I.C., 795 (796). 

(2) Raja Ram v. Mt. ZJmdan, 18 I.C., 

61 (*3) Maunglu v. Venkatchellam, 10 I.C., 

922 (924). # . 

(4) Obaidu.Ua v. Ibrahim Ali, 10 I.O.; 

906 (907). . _ _ 

(5) Ebrahim v. Foolbai, 4 Bom. L.R., 

180. 

(6) Mt. Mukundi v. BuUdli, 9 I.C., 
1037 (1038); In re Jaladanki, 11 I.C., 868 
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(7) Krishna Bai v. Debt Singh , (1923) 

N., 195. 

(8) Petre v. Espinasse, 2 M. & K., 496 
Robinson v. M'Donnell, 2 B. & Aid., 134 
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Olliver v. King, 8 De M. & G., 110 ; Ro 
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v. Earle, 1 Amb., 289. 
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White v. Samson, 3 Atk., 412. 
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from fraud should not staud in the way of a valuable albeit subsequent 
deed. So Lord Hardwicke observed: “ Every voluntary conveyance made, 
where afterwards there is a subsequent conveyance for valuable con¬ 
sideration, though no fraud in that voluntary conveyance. nor the person 
making it all indebted, yet the determinations are that such mere voluntary 
conveyance is void at law by the subsequent purchase for valuable con¬ 
sideration even with notice of the earlier deed.”* 1 ) But this is an extension 
of the doctrine which is unsupported by reason or equity. Even the rule 
in favour of giving priority to subsequent purchases had soon to contend 
against the attacks directed against it, for there was indeed no reason why 
a title created by a gift should be any more precarious than one created by 
purchase. ” There are no doubt,” said Lord Romilly, “various circum¬ 
stances which may be connected with a voluntary deed which will induce 
this court either to set the deed aside or to refuse to execute the trusts 
contained in it. There are also statutory enactments, which may defeat a 
voluntary deed, which would be otherwise valid; but assuming a voluntary 
deed to be complete, bona fide and valid, and to be unaffected by any 
statutory disability, I know of no distinction between such a deed and one 
executed for valuable consideration. ”< 2 > And this view ultimately 
triumphed and was accepted by the Legislature.* 3 ) The view, therefore, 
now is that a voluntary deed is not void, merely because it is voluntary, 
but if added to being voluntary the effect of a deed “is to “ defraud, 
defeat, or delay prior or subsequent transferee,” then the deed is void as 
regards the transferee so defrauded or defeated. 


1007. Now as regards voluntary deeds it is declared in the second clause 

that if they have the effect of defeating or delaying 
Voluntary deeds cre ditors, they may be presumed to have been made with 

Saudulent. PreSUme<1 fraudulent intent. The only questions then that can 

arise in such cases are (i) whether the deed is voluntary 
or for a grossly inadequate, consideration; and (ii) whether it had the effect 
of defrauding, defeating, or delaying the creditors. The solution of the first 
question depends upon what is to be regarded as a voluntary deed. It is 
clear that a deed founded upon valuable consideration is not voluntary 
provided that it is not so entirely inadequate as from its insufficiency to 
induce the presumption of fraud. The court floes not go into the smallness 
of the consideration except so far as it affords evidence that the transaction 
was a sham.W In considering whether or not a deed is voluntary, the court 
will take into consideration all the circumstances under which it was 
executed, and the relative position of the parties, and will look at other 
deeds executed at the same time if they appear to be part of the same 


(1) Townsend, v. Windham , 2 Ves., S. 

10 . 

(2) Dickinson v. Burrell, L. R., 1 Eq., 
343. 

(3) Voluntary Conveyance Act, 1893 

(66 & 67 Viet., C 21 S. 2). This Act is 
declared to be retrospective, S. 2, 

which runs thus : “ S 2. Subject as 

hereinafter mentioned no voluntary con¬ 
veyance of any lands tenements or heredi¬ 
taments, whether made before or after 
the passing of this Act, if in fact bona fide 
and without any fraudulent intent, shall 
hereafter bo deemed fraudulent or cov- 


27 Fli7 Ch 4 K meaning of the Act 
2 / EIiz. Ch. 4, by reason of any subse- 

quent purchase for value, or be deafted 

under any of the provisions of the said 

Act by a conveyance made upon any such 

purchase any rule of law notwithstanding.” 

It may be noted that a gift to a charity 

was even before this Act regarded as 

protected by law —Ramsay v Gilchrist 

T1892] A.C. 412 (415, 416). Christ 

(4) Bayspoole v. Collins, L R fin, 
228 ; Mutla Faiz Aliv. Horkuar, fl923] 
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transaction although not mentioned in the impeached deed, and will take 
into consideration any evidence which tends to throw light on the * e **°** 
and considerations for the settlement, and, though there is no proof either 
by intrinsic evidence or by anything appearing on the face of the deed ot 
any stipulation or agreement for which there was sufficient consideration 
to support yet several transactions may be viewed together, and the parties 
to them must be considered to have stipulated according to the rights 
...u\oh thev had and any consideration which is found to exist will eitner 
support the whole transaction or none at all/ 1 ) A will is a voluntary 
conveyance/ 2 ) but an assignment of a lease subject to the performance of 
covenants therein reserved had been differently regarded/ 3 4 ) but this view 
appears to be unsound and has been questioned.G) A deed though pur¬ 
porting to be voluntary may be shown to have been executed for 
consideration consistent with its terms, but which must be established by 
clear and cogent evidence.< 5 > A voluntary deed executed but not com¬ 
municated to the beneficiary fails of its effect, since a deed which has not 
been even communicated to the beneficiary negatives the possibility of the 
presence of any consideration, or of the equity created by the change of 
position of the donee.< 6 > 

1008. Turning next to the second ingredient of the transfer presumed to 

be fraudulent, it would be noted that the clause takes no 
Fraud inferred note Q f the intention to defraud, but presumes it from 
lrom result. the fact that the voluntary deed had resulted in defraud¬ 

ing, defeating, or delaying the creditors and other persons protected by the 
rule.< 7) Whenever the effect of a conveyance is to materially impair the 
security available to the creditors, law assumes that the debtor had intended 
to defraud them, because his action has resulted in their being defrauded. 
A settlement made of the whole or the bulk o! the settler’s property, or of 
any property by a debtor who was heavily indebted would inevitably be so 
regarded In considering the character of such transactions it is not 
immaterial to look at the motive which prompted the transfer A trustee 
who had committed a breach of trust, replaced voluntarily on the eve of his 
bankruptcy the amount misappropriated, and the transaction was upheld by 
the court of appeal on the ground that the dominant motive of the trustee 
was not to prefer the cestui que trust, but to repair the wrong done .by 
him < 8 > In another case a husband having led a dissipated life incurred 
some debts. These were settled by his father-in-law who induced h’m to 
settle all his property on his wife which consisted of moneys held by the 
Accountant-General. Soon after the execution of the deed of assignment, 
he relapsed into his former habits and began again to contract debts. Some 
of these he paid off with the moneys he continued to receive from the 
Accountant-General to whom no notice of the assignment had been given. 
One of the creditors sued him and in execution thereof sought to attach 
the property assigned as of the husband’s and prayed for the cancellation 
of the instrument as a fraud upon creditors. Both the husband and the 
wife were impleaded as defendants, to which a preliminary objection as to 


(1) Harman v. Ricfuirds, 10 Hare, &8. 

(2) Villera v. Beaumont, 1 Vern., 105 ; 
Brudwell v. Broughton, 2 Atk., 625. 

(3) Price v. Jenkins, 5 Ch., D., 610; 
Ex parte Doble, 26 W. R., 407; Harris v. 
Tuble, 42 Ch. D., 79. 

(4) Lee v. Mathews, 6 L.R., Ir., 530; 


Shurmur v. Sedgvnck, 24 Ch. D., 597. 

(5) Kelson v. Kelson, 10 Hare, 385. 

(6) Jones v. Bygott, 44 L.J., Ch., 487; 
Cracknall v. Janson, 11 Ch. D., 1. 

(7) Ma Nyun and Mg. Batter, 9 Bur. 
L.J.. 157; 33 I.C. 945. 

(8) In re Sake [1901), 1 Q. B., 710. 
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misjoinder was raised, but was overruled on the ground of the identity of 
the reliefs claimed against both. On the merits it was laid down that the 
assignment though voluntary was founded on good consideration of natural 
love and affection and that having been made at a time when the assignor 
had no creditors, it could not be set aside as fraudulent merely because it had 
the effect of defeating the subsequent creditors. It was further ruled that 
the omission on the part of the assignor to give notice of the assignment 
to the Accountant-General and the failure on the part of the wife to obtain 
an order from the Accountant-General for payments to herself, coupled 
with the fact that even after assignment, payments continued to be made 
to the assignor and which were utilized by him towards satisfaction of his 
debts, did not render the transaction a fraudulent one.6) Perhaps the 
same conclusion might have been supported on the ground that the assign¬ 
ment was made for valuable consideration paid by his father-in-law to his 
son-in-law’s debtor’s. In another case a married man wanted to re-marry. 
The relations of his first wife gave him their consent on his settling all his 
property on the children of his first wife, which he did, though °he was 
heavily indebted at the time. It was held that this settlement could not 
be avoided by his creditors presumably because his intention was to secure 
a wife and not to defraud his creditors.< 1 2 > But it is submitted that his 
primary duty was to discharge his legal obligations. 

1009. Standpoint of Indian View. —A voluntary conveyance of property 
by a person indebted, by which is understood, in embarrassed circum¬ 
stances/ 3 ) has always been regarded in England as fraudulent. It should 
be noted, however, that the section states the rule from another standpoint 
—that of the creditor defrauded or delayed, or in other words, it regards 
primarily the effect of the transfer on the creditor and not the state or 
solvency of the transferor at the time of the conveyance. It might be 
urged that this does not afford a surer basis for interpreting the rule, but 
it must be conceded that protection to the creditors is what the rule aims 
at, and if he was in any way defeated or delayed, the rule would be 
mfructuous, if it was for that purpose ineffectual. Keeping this object in 
view, the second clause enacts that if the creditor is hindered and the 
"transfer is gratuitous, it shall be presumed that the transfer was made 
fraudulently. The burden of proof that it was made bona fide would then 
lie on the transferor. (§§ 995, 1000.) What are then the facts which tend to 
•create or negative the presumption? It has been held that the fact that 
"the settler was at the time largely indebted or was in indigent circum¬ 
stances are unmistakable circumstances to shew that fraud was 
premeditated. Where the settler is shown to have been indebted, he must 
be taken to have known the state of his circumstances, whether he really 
did so or not;—evidence that he did not, will not rebut the presumption/ 4 ) 
Again, a person in affluent circumstances may make himself insolvent by 
giving away all he has. The question then, is not what he was possessed of 
at the time he made the conveyance but rather what property was left after 


(1) Ebrahim v. Foolbai, 4 Bom., L.R., 
180. 

(2) Kapini Qoundan v. Sarangpani 
119161, M.W.N, 288 ; 34 I.C.. 744. 

(3) Townsend v. Windham, 2 Ves., 1 

<10) ; Russel v. Harnmand 1 Atk., 13; 


Walker v. Burrows, ib., 94; “indebted’ 
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Smith v. Cherrill, L. R., 4 Eq., 390. 
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the conveyance, and whether it was enough to pay his debts.0> “If the 
debt of the creditor,” said Lord Westbury, L.C., “ by whom the voluntary 
settlement is impeached existed at the date of the settlement and it is 
shown that the remedy of the creditor is defeated or delayed by the 
existence of the settlement, it is immaterial whether the debtor was or was 
not solvent after making the settlement. ”< 2 > But regarded solely from the 
creditor’s objective, inasmuch as the clause only creates a rebuttable 
presumption, it does not work so harshly in extreme cases as the English 
rule, under which in the words of James, V.-C., “ it is immaterial whether 
the debtor had any intention whatever of defeating his creditors; but if, 
in the result, from some accident, a small debt remained unpaid for some 
years, and by reason of a voluntary settlement and subsequent insolvency 
of the debtor, the creditor was delayed in the payment of his debt, then, 
however honest the settlement was, however solvent the settler was at the 
time, if at the time he had 100,000?., and put 100/., in the settlement and 
a creditor for, say 10/., happened to be unpaid in consequence of the setftler 
losing his money in the interval, that would be quite sufficient to set aside 
the voluntary settlement.”( 3 > 


1010. Even in such a case, in order to create a presumption against 

... the debtor, the cardinal question to be primarily considered 
or deUyed* ” is—Has the creditor been defrauded, defeated, or delayed? 

In other words, what do these terms signify. Suppose 
the debtor settled his property leaving undisposed of -property sufficient for 
the payment of his debts. In the absence of any special circumstances of 
fraud, can it be said that his creditors had been defrauded or delayed by 
the settlement? It would appear not, for if they had immediately taken 
steps to recover their debts, the settlement would have been no impedi¬ 
ment in the way of their obtaining repayments. If, therefore, they neglect 
to recover the amounts, and wait until the debtor, it may be by reverses 
of fortune, becomes embarrassed, is not the non-payment due to the 
creditor's laches, who cannot then fall back upon the settlement which 
was in no sense an obstacle in their way?< 4 > It may then be deduced as 
a principle from this reasoning that the presumption may be rebutted by 
the debtor by shewing that at the time he made the voluntary settlement, 
his debts could have been satisfied from the available assets then in his 
hands remaining or that the non-satisfaction of the debts was due to the 
creditor's own negligence.< 5 > 


1011. In considering tin* value of the assets, only property having 
present market value would come in for calculation. A policy of assurance 
on the settler’s own life cannot, for instance, be reckoned as assets, as 
being not available to the payment of his existing debts in his lifetime. 
The amount of property withdrawn from the creditors must always be 
taken into consideration, for a person worth Rs. 10.000 may unquestionably 


(1) Jackson v. Bowley, Car. M., & 97 ; 
Mohan Lai v. Balmokund, 17 C.P.L.R., 
24 The test is applied in the Bankruptev 
Acts (32 & 33 Viet., C 71, S. 91). 

(2) Spirett v. Willows, 34 L.J., Ch. in. 
365 (367). 

(3) Freeman v. Pope, L. R., 9 Eq., 206 

( 210 ). 

(4) Clements v. Eccles, 11 Ir. Eq., 229 
(237); VLcCormic v. Orojan, L. R., 4 E. & 


1 , 82 . 

(5) Morley v. Morley, 2 Ch. Ca., 2; Jones 
v. Lends, 2 Ves., S. 240 ; Lawson v. Gope- 
land, 2 Bro. C.C., 156 ; Bailey v. Gould . 
4 Y. & C. Ex. Ch., 221 ; Poivell v. Evans, 5 
Ves., 839 ; Carney v. Bond, 6 Beav., 486 ; 
Fenwick v. Greenwell, 10 Beav., 412; 
Tickner v. Smith, 3 Sm. & Gift., 42. 

(6) Christy v. Courtnay, 13 Beav., 96 
( 100 ). 
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settle Rs. 1,000, but if having that amount he is indebted in a similar sum 
and settles Rs. 5,000, it would clearly be a fraud.O) a change of invest¬ 
ment is not a transfer unless it has the effect of withdrawing any portion 
of the property from the power of creditors'.< 2 > A gift to a relation is 
open to more suspicion than one to a stranger,< 3 > but in the case of a transfer 
for valuable consideration, the fact of the transferee being a relation is not 
of itself an evidence of fraud, and in the absence of anything fraudulent the 
court will not say that a man may not sell to a relation on better terms 
than he would have to give to a stranger.< 4 > Even when the transfer is a 
gift the donee undertaking to pay all the creditors, who were as a matter 
of fact subsequently paid the transaction cannot be avoided as fraudulent.< 5 > 

1012. Transfer of entire Estate. —Although the transfer by the debtor 
of all his property is an index of fraud, and is under the Bankruptcy Acts 
regarded as an act of bankruptcy,still such a circumstance is not to be 
regarded as of itself sufficient to condemn a transaction as fraudulent. 
Indeed, Giffard, L. J., in one case went the length of remarking that it 
made no difference whether the deed dealt with the whole or only a part 
of the grantor’s property. “ If the deed is bona fide —that is, if it is not a 
mere cloak for retaining a benefit to the grantor—it is a good deed under 
the statute of Elizabeth.”< 7 ) But tli is is reasoning in a circle for the 
question is not whether the deed is bona fide or a mere cloak, but rather 
whether for the purpose of determining its true character an inference may 
be drawn from the generality of the transfer. According to the dictum 
in Tivyne's case a presumption against its bona fides may be made from the 
generality of the transfer, but the tendency of more recent cases appears 
to be that, while under the Elizabethan statute it made no difference 
whether the debtor dealt with the whole or only part of his property, the 
fact is most material under the Bankruptcy laws/ 8 ) But even then apart 

from the Bankruptcy laws, the alienation of the bulk of the assets and 

the spontaneous alienation for debts which have long remained ’ unpressed, 
have always been classed among the recognized indicia of an intent to 
delay creditors. For it is improbable that the debtor would really wish to 
part with, or the purchaser really wish to take everything; and where 
claims long dormant are suddenly revived in view of an execution, the 

dominant, if not the sole conceivable motive obviously is to make the 

ostensible consideration an excuse for the out-and-out withdrawal of the 
assets. Such circumstances, however, are not by themselves conclusive 
-when the Bankruptcy law is not applicable/ 9 ) but are only among the signs 
and marks of fraud, the cumulative effect of which leaves no alternative 
to the conclusion that the common intent of the parties was to defraud 
But, if the purpose of the parties was honest and fair and the deed was 
made for valuable consideration, the court will not readily impute fraud 
for there may be purposes in the transaction other than the defeating or 

A £° n v ; H J trri/ton ; L - R-. 4 Ch., 622 
(62b) ; Ex parte Games, 12 Ch. D., 314 (324). 

n Too Jn ^ atfla v - Maganchand , 27 
15.* 3Z2. 

(8) Smith v. Pilgrim, 2 Ch. D., 127 Ex 

r c t sss 4 Ch - D • 5B5: in re oi »‘° 

(9) A&ou v . Harrison, L. R. 4 Ch., 622 ; 

TuUikchand v. Jitamal, 10 B.H.C.R., 


(1) French v. French, 6 De M. & G., 95. 

(2) Acraman v. Corbett, 1 J. & H. 410. 

(3) Taylor v. Jones, 2 Atk., 600 (603). 

(4) Per Lord St. Leonards in Moore v. 
Crofton, 3 J. & Lab., 443 ; Copts v. M iddIc¬ 
on, 2 A/add., 423. 

(6) Denny's Trustees v. Denny <fc Warr, 
(1919) 1 K. R > 583. 

(6) 3. 6. (1) Bankruptcy Act, 1869 (32 
& 33 Viet. C., 71). 
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delaying of creditors/ 1 ) So a deed of gift by the debtor of all her property 
in trust for her daughters in consideration of their covenant to pay her 
debts incurred up to date, was upheld as being an honest intended family 
arrangement.W “The question,” said May, C. J., “in each case is, was 
the dealing a bargain or a gift? The existence of onerous liabilities, from 
which the°covenantee covenants to indemnify the assignor, may give the 
transaction the character of a bargain for good and valuable consideration, 
while, on the other hand, the gift of a valuable interest in land is not less 
a gift because the property so given carries with it certain obligations. The 
gift is thereby diminished, but it does not necessarily lose its essential 
character of gift because it must be taken cum onere.”< 3 > 


1013. Transfer without Possession. —It often happens that the transferor 
while nominally conveying his property remains himself in possession of it. 
Though this circumstance is by itself insufficient to establish fraud, still it 
is none the less a significant factor in determining the nature of the 
transaction. So in a case the court observed: ” This has been argued as a 
case in which the want of possession is the q nly evidence of fraud, and that 
it was not such a circumstance, per se, as makes the transaction fraudulent 
in point of law. That is the point we have considered, and we are all of 
opinion that if there be nothing but the absolute conveyance without the 
possession, that, in point of law, is fraudulent. ”«) And Lord Ellenborough 
arrived at the same result in a case where the transferee was put m 
possession conjointly with the transferor: “ To defeat the execution there 
must have been a bona fide substantial change of possession. It is a mere 
mockery to put another person in to take possession jointly with the former 
owner of the goods. A concurrent possession with the assignor is colour¬ 
able; there must be an exclusive possession under the assignment, or it is 
fraudulent and void as against creditors. ”< 5 > But in the light of later cases 
these decisions may be regarded as marking the extreme limit to which the 
doctrine may be carried. If there has been a bona fide transfer otherwise 
sufficiently established, the presumption of fraud made from the absence of 
transmutation of possession may be explained. If, therefore, the sale has 
been sufficiently notorious and there are undisputed circumstances which 
negative a presupposition of fraud, the transfer may be upheld although it 
has not been followed by change of possession Thus, where actual delivery 
was impossible, as in the case of a sale of a ship at sea no presumption of 
fraud could arise by the substitution of merely symbolical possession for 
actual delivery.< 6 > But in the absence of any cogent explanation the con¬ 
tinuance of the possession in the transferor is regarded as the sign of 
trust/ 7 ) and as such it certainly creates a presumption against the 
transferor, but which he may, no doubt, rebut by alleging and proving the 
circumstances which rendered the giving of possession impossible.W So 
in a case where the sale of goods was made by the husband to his wife 
and it appeared that she had paid him the price, the fact that the possession 
of the goods had not actually changed hands was held to be insufficient to 


(1) Golden v. Gillatn, 20 Ch. D., 389; 
A Tntha v. Maqanchnnd, 27 B. 322. 

(2) Golden v. Gillam. 20 Ch. D., 389 
(393); followed Gopal v. Bank of Madras . 

***(3) Lee v. Mathews, G L. R. Ir., 530. 

(4) Edwards v. Harbean, 2. T R.. 587 ; 
Bamford v. Baron, ib., 594 note ; Reed v. 


Blades, 5 Taunt, 212; Paget v. Perchard, 
1 Esp., 205. 

(5) Wordall v. Smith, 1 Camp., 333 ; Jagat 
Chandra v. Radha Nath, 9 I. C. 623 (624). 

(6) Atkinson v. Moling, 2 T. R.. 472. 

(7) Twyne's case, 1 S. L. C. (10th Ed.). 
1 (3). 

(8) Turyne's case, 1 S. L. C. (10th Ed.), 1* 
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damn the transaction. “ The goods were in the house in which the husband 
and the wife were living together, and in that state of things you could not 
say which of them had the actual possession of the goods. What is the 
rule of law as to possession in such a case? When the possession is doubt¬ 
ful it is attached by law to the title. Therefore, under such circumstances, 
the law considers the goods to be in the possession of the wife, who has 
the legal title to them/’d) 

i 

1014 Then again, when it is said that a transfer unaccompanied by 
possession raises a presumption against its buna fidcs the remark must 
naturally be understood as applying only to such transfers in which from 
the nature of the transaction there must have been naturally change o 
possession. If, for instance, the transfer is by way of mortgage, the 
transaction from its very nature does not call for any transmutation of 
possession. So even in an absolute transfer, if jt is agreed that possession 
shall continue with the vendor till a condition is fulfilled, and it is consistent 
with the deed, it is idle to refer the absence of possession to fraudulent 
motives. But at the same time such conditions have to be narrowly 
watched, lest they should have been introduced for the purpose of rebutting 
the presumption which may otherwise arise, and if it appear that the term 
had been introduced for the purposes of fraud, the deed would be held to 
be invalid and nugatory.^ In one case a trader being m fear of a writ o 
sequestration, executed a deed of mortgage which was reg , ,. 

of sale, vesting all his property in trustees for * he , b £ ncht , °* h . l ® 

creditors. The deed contained a proviso that the debtor shall remam m 

possession of his property for six months, but no £ s ° n ® A * ? H 
execution or sequestration, and in case any such should be enforced h s 
possession was to cease. A writ of sequestration having! 
issued the question arose whether the mortgage was not fraudulent 
but Giffard, L.J., upheld the deed holding that the question in cases o 
this kind is as to the bona fides of the transaction If the deed o 

mortgage and bill of sale was executed by Harrison honestly for the pur¬ 
pose oT giving a security to the five creditors and was not a contrivance 
resorted to for his own personal benefit, it is not void, but must have 
effect. ”<3> Where transfer is made for the benefit of creators but is not 
communicated to anv of them, the debtor can revoke it.<«> Such an 
assignment would be Valid only when it is common,cated to one or more of 
the creditors. In the former case, since no other person but the settler is 
interested, the deed may be regarded as a mere direction as to the mode 
in which the settler’s property should be applied for his benefit and, as 
such, it is revocable by the settler.C» But this rule is excepted in the 
case of a minor beneficiary, when the trust will at once take effect.^ 
When the donor gifts away all his property, under section 128, the donee 
is personally liable for all the debts due by the donor at the time of the 
gift to the extent of the prope rty comprised therein, m _ 

N., 982; 47 I. C. 412; Palaniappa v. 

Ramanathari, 2 M.L.W., 64 ; 26 I. C., 834. 

(4) Indian Trusts Act (II of 1882), S. 
78 (c). 

(5) Kanye Das v. Ramgopal, 16 S.D.A., 
23, cited in Oolam Yossein v. The Official 
Trustee of Bengal , 8 C. at p. 890. 

(6) Id. ; citing Bill v. Cureton, 2 M. & K. 
503. 

(7) S. 128, post. 
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X)., 314 (324) ; Musabar Sahu v. Hakim Lai, 
43 C. 621 P.C.; Ramasamia v. Adinarayana 
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1015. Acquiescence by Aggrieved Party.— A creditor otherwise entitled 
to relief may forfeit his right by acquiescing in a transaction * which he 
might have otherwise avoided/ 1 ) and even a mere notice of it will some 
time have the same effect/ 2 ) So .where a person is shown to have con¬ 
curred in a settlement, he cannot afterwards be heard to say that; it was a 
fraud upon him. Having agreed to the alienation of the assets, he must 
be taken to have consented to take sat : sfaction out of the property which 
remained/ 3 ) A creditor loses his right against a deed by holding it out to 
third persons as a valid deed/ 4 * 6 ) At one time the prevailing doctrine 
appears to have been that notice will not deprive a purchaser of his right 
to avoid a deed for the notice of the purchaser cannot make that good 
which an Act of Parliament made void as to him,”<5) but this view did not 
dominate the courts for long, for it did not harmonize with the 
accepted principles of equity and was soon condemned by Hie courts, (6> 

/ 7 ) 1 he creditors who have received a portion of 

their dues out of the proceeds of a transfer cannot afterwards denounce 
it as fraudulent < 8 ) unless, of course, they were unaware of the circum¬ 
stances in which it was made. Those who have been paid off are nc longer 
creditors and they go out of court on that account. Those that remain 
will be -prima facie deemed to have acquiesced in it. 

Where the property obtained by fraudulent conveyance is mixed up 
with the other property of • the assignee and cannot be separated, its 
equivalent in money would for the purposes of the rule he taken to repre¬ 
sent it/ 9 ) 

1016. Secrecy as a Badge of Fraud.—As the notoriety of a transfer is 
regarded by law as securing the aim which it has of suppressing secret and 
underhand transactions, it follows that a transfer made in secret will always 
be the theme of adverse comment and regarded as one which is presum¬ 
ably tainted with fraud. And so in Twyne’s case the court advised that 
when any gift shall be to you in satisfaction of a debt, by anyone who is 
indebted to others also (i) let it be made in a public manner, and before 
the neighbours, and not in private, for secrecy is a mark of fraud, (ii) Let 
the goods and chattels be appraised by good people to the very value, and 
take a gift in particular in satisfaction of your debt, (iii) Immediately 
after the gift, take the possession of them; for continuance of the possession 
in the donor is the sign of trust. ”( 10 ) It may be added that a transfer 
witnessed only by near relations or friendly neighbours would be regarded 
as a secret transaction whatever may be the number of witnesses who may 
have subscribed to it, while, on the other hand, a transfer made in a place 
which people have free recourse to would be vested with proportionate 
notoriety. In this connection the time at which the transfer was made 
and which it took to complete are obviously essential. The fact whether 
the intending purchaser ever inspected the property, had it valued, and 
whether the transferor had ever opened negotiations with other purchasers, 
and if so with what result, the chances offered to other purchasers to buy 


(1) Steel v. Brown, Taunt.. 381 : Baldwin 
v. Cawthrone, 19 Ves., 166. 

(?) Woodham v. Baldock, 2 J.B... Moo.,11 

(3) OUiver v. King, 8 De M. & G.. 110. 

(4) Per Lord St. Leonards in Myers v. 

Duke of Leinster, 7 Ir. Eq.. R.. 146 (166). 

(6) Gooch's case, 5 Rep., 65 ; Puh'ertoft 

v. Pul vert oft, 18 Ves.. 90. 


(6) Buckle v. Mitchell, 18 Ves.. 110. 

(7) See § supra. 

(8) Bhagwan La 1 v. Rajendra Prasad 
(1923) P.564. 

(9) In re Monat-Kingston Cotton Mill* 
Co. v. Monat [1899], 1 Ch., 831. 

(10) Tu'yne's case, 1 S. L. C. (10th EdL 
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the property, its fair market-value as judged from the value of other 
properties of similar nature, or as sworn to by professional or other 
appraisers, are all material as reflecting upon the question of publicity. 

1017. Transfer subject to Trust —A transfer subject to trust in favour 
of the settler is in reality no transfer at all but a cloak to deceive those 
who may have a claim upon the property. For the same reason a power 
of revocation inserted in a deed has always been looked upon as a strong 
evidence of fraud as against creditors, and so as to make the disposition 
generally void against them.* 1 2 ) A de facto revocation, though not in express 
terms, or where there is an equivalent to what is a power of revocation are 
regarded in no different light. < a > 

1018. Protestations of Honesty.— A statement in the deed that it has 
been made honestly, truly and bona fide is almost invariably inserted to 
veil its true character but which it can seldom disguise successfully. Such 
expressions are only too commonly to be found inserted in Indian deeds 
where they are believed to lend additional security to a deed and to pledge 
parties to stand by it. 

1019. Antedated Transfer. —A deed is usually antedated to give it a 
priority over rival deeds or claims which it would not otherwise possess. 
Such a deed is nothing less than a forgery:* 3 ) the perpetrators thereof are 
liable to be punished accordingly. In India inasmuch as deeds take effect 
from the date of their execution (§ 839) and their registration may be 
effected at any time within four, and in exceptional cases up to eight 
months, there is soine facility afforded to the fraudulently inclined to give 
fictitious priority to a favoured deed, and as the co-operation of accomplices 
is not difficult to secure it, is often a matter of great difficulty to unravel 
a deed after it has been once fabricated. But such a deed as often as not 
will be found to afford sufficient internal evidence to insure its own con¬ 
demnation. Besides the marks of hurry which will be everywhere trace¬ 
able, it should be usual to inquire when the stamp paper was purchased, 
who was the scribe and what publicity attended its execution, who are the 
witnesses and why and when were they called in to affix their attestation; 
to whom was the*deed made over after its execution, and what change did 
it immediately make in the atatas of the parties. A deed more cunningly 
concocted may requisition the services of an expert who should, with the 
aid of chemical and other tests, find it possible to tell the age of the writing, 
but this will probably be seldom found satisfactory. 

1020. Transfer in Anticipation of Suit. —A transfer made to baulk a 
threatened suit is again justly regarded with suspicion. If the transfer had 
been made after the institution and notice of the suit, the transfer would 
be bad as contravening the rule as to lis pendenx enunciated in the last 
section. But a transfer made in anticipation of an attachment or execution 
is not necessarily fraudulent, any more than it is fraudulent for the trans¬ 
feree to make bargain with a transferor who is making away with his 
property. 

1021. Transfer made to defeat Execution —It may be taken to have 
been decided from the earliest times that a transfer, if it is a real transaction 


(1) Jenkyn v. Vaughan, 3 Drew., 427 ; Acraman v. Corbett, 1 J. & H., 410. 

Smith v. Hurst. 10 Hare, 30. (3) S. 464 ill (h) Indian Penal Code (Act 

(2) Tarback v. Marbary, 2 Vem., 509; XLV of 1860). 
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between the parties for valuable consideration, is not void though its object 
may have been to defeat an expected execution,^) but that if the trans¬ 
action be only a colourable one, not intended to confer upon the transferee 
any beneficial interest in the property but simply to substitute such trans¬ 
feree as a nominal owner in lieu of the real owner (the clebtor) with the 
object of screening the property from execution, the transferee is then a 
mere trustee, and the creditor is entitled to proceed against the property.( 1 2 3 > 
And so if a transaction is made for the bona fide purpose of discharging 
the debtor’s existing liabilities, and not with the intention of delaying or 
defeating the other creditors, it cannot be impeached by the other creditors. 
This view proceeds upon the view that a mere intent to defeat a particular 
creditor does not constitute a fraud .W No doubt intent to defraud a 
creditor may give rise to suspicion, but “ suspicion though a ground for 
most minute and searching investigation is no ground for decision. ”< 4 > 
(§ 977). 

1022. This view is justified by the reason, that while on the one hand 
there is no particular reason why a creditor, who by superior activity has- 
obtained satisfaction or security, should disgorge in favour of a less vigilant 
creditor, who may possibly have recourse to other assets or the general 
liability of the debtor, neither on the other hand, even supposing all assets 
to have been swallowed up in the transfer impugned, is there any reason 
why the unsatisfied creditor should obtain the exclusive benefit of recovering 
from the alienated property when there may be others equally entitled.< 5 > 
Of course, there is no indication of fraud merely in a man preferring one 
creditor to another. < 6 * > A man is at liberty to dispose of his effects to 
anyone he likes, and if the fact that he had disposed them of to one creditor 
to the exclusion of others had been a badge of fraud then a person in debt 
would lose all control over his property. 


1023. An alienation effected with the object of defeating an execution, 
but the consideration for which was natural love and affection, has been' 
held to be equally valid.But in view of the rule enacted in the second 
clause, the soundness of this view is open to grave doubt. Of course, there 
is nothing in sections 23 and 24 of the Indian Contract Act to support 
the opinion that a sale made with the vTew of defeating a probable execution 
is a sale necessarily effected with a fraudulent and unlawful object and 
therefore void within the meaning of those sections.< 8 > And so it has been 
held that a sale made for a good and valid consideration to one creditor, 


(1) Shanlcarappa v Kamayya, 3 M.H.C. 
R.. 231 ; Tillacicchand v. Jitamal, 10 B.H.C. 
R., 206 ; Muhammadunissa v. Bachelor, 
29 B. 428 : Janki v. Thakur Prasad. 1 
C.P.L.R.. 63 Jugraj v. Kissan . 3 C.P.L.R.. 
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Wood v. Dixie . 7 Q.B., 892. 
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even if effocted to delay and defeat another/ 1 ) and in contemplation of the 
transferor’s insolvency, cannot on that account be set aside/ 2 ) A transfer 
of property by a debtor before attachment would not per ae be invalid even 
though he may have transferred it to defraud his creditor/ 3 ) But where a 
man in pecuniary difficulties gifts away his entire property to his wife and 
minor sons, such a gift cannot be supported against the claims of one of 
his then existing creditors who is entitled to sell the property in execution/ 4 ) 
No creditor can give an unfair preference to one creditor by giving him a 
large proportion of his property, so as to reduce the aliquot share of the 
other creditors. If he does so, he acts fraudulently within the meaning of 
this section, and no title is given to that particular creditor as against the 
assignees who represent the creditors generally/ 5 ) Such a transfer can 
only be maintained if the transferee has passed a valid claim, or made a 
purchase in good faith/ 6 ) In all cases the creditor, complaining of undue 
preference has no specific lien on his debtor’s property until it is attached 
in the due course of law/ 7 ) The courts will, in deciding cases of alleged 
fraud, be generally governed by the principle of equity and good 
conscience/ 6 ) 


1024. Benami not fraudulent — Benami purchases being common in 
this country and not necessarily attributable to fraudulent motive are not 
to be regarded ae per se or presumably fraudulent. Even in England 
where the habit is not so inveterate as in India the same rule has been 
laid down W But while it is true that all bcnamia are not necessarily 
fraudulent, it is equally true that all fraudulent transfers are necessarily 
benami , and consequently, the connection between the two is often more 
than usual; and while a bemmi transfer by a person m affluent circum¬ 
stances would pass without scrutiny, such a transfer executed by one ou 
the verge of bankruptcy or when overwhelmed by debt or pecuniary distress 
would unfailingly be condemned as fraudulent. As already observed the 
mere fact that preference has been given to one creditor over another does 
not in itself render the transaction in favour of the preferred creditor void¬ 
able under this section, provided the transferee is innocent of the fraud 
intended by his debtor. The motive with which a benami purchase is 
entered into, the position of parties to the transaction, and their relation 
to one another, the possession of the property concerned and of the title- 
deeds relating thereto, the source and adequacy of the purchase-money and 
the previous and subsequent conduct of the parties to the transaction afford 
valuable daia for determining the intention of the parties and the nature 
of the interest, if any, sought to be created.! 10 ) 

1025 In the case of persons standing to each other in fiduciary relation¬ 
ship e a solicitor and client-, the party benefited must show that the transfer 
was’lust and proper under the circumstances of the case. In rebutting 
such a presumption it is no t enough that the person had independent advice, 
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(4) Hormusji v. Gowasji, 13 B. 297. 

(5) Dadapa v. Vishnudas, 12 B. 424; 
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(7) Raj an Harji v. Ardeshir, 4 B. 70. 

(8) Abdul Bye v. Mir Mohammed 
Mozaffar Hossein, 10 C. 616, P. C. 
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v. Pratt, Cro. Car., 550; Sugd. V. & P., 
(14th Ed.), 705. 

(10) Ahmadi v. Rajandib Narain, 25 
I. C., (O) 164. 
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unless he acted upon it.< J > Where a party intends to rely upon a document 
as not within the scope of the section, because it merely creates a preference 
in favour of certain creditors over the rest, he must show strictly that the 
document is such and nothing more.< 1 2 > 

1026. Sham deeds distinguished. —A fraudulent transfer must be 
distinguished from a sham transfer in that while in the former the transfer 
is a reality though it is void for fraud, the latter is no transfer at all. It 
therefore, follows that in order to get rid of its effect the one has to be set 
aside, though the other being a sham, there is nothing to set aside at all. 
It is of itself a nullitv.< 3 > 


1027. An attaching creditor whose attachment of property has been 
raised on an objection is entitled to sue for himself for the purpose of 
re-establishing his right to its attachment. In this suit it is open to him 
to shew that the transfer of property by his debtor was fraudulent. He is 
under no obligation to assume a representative character in his suit.< 4 > In 
other cases three distinct views are possible and have been taken by the 
court :(a) that such suit is a representative suit and must ordinarily be 
instituted by all the creditors generally or at least they must be added as 
parties to it< 5 > though an objection on this ground must be taken betimes, 
otherwise the defect will be condoned in appeal ;< 6 > ( b) the second view 
maintains the representative character of the suit but permits a single 
creditor to sue without impleading all the creditors who may have been 
defrauded by the transaction though they will all have the benefit of the 
decree, if any, obtained against the deed j* 7 ) (c) the third view does not 
concede the representative character of the suit but requires a statement 
to the effect that the transfer was made to defraud not him alone but the 
creditors generally and a decree in such suit will not- confer any personal 
right on the plaintiff but would enure for the benefit of all creditors like 
himself.< 8 > The first view is supported on the ground of multifariousness 
though it may also serve another purpose, since a single creditor cannot 
complain that he alone was defrauded, if the transfer had otherwise 
benefited the general body of creditors and in such a case even if the trans¬ 
fer had been intended to defraud him he has no remedy.< 9 > The view that 
all creditors must join in suing the defrauding debtor, however, appears to 
take no note of the fact that all may have been equally defrauded and some 
of them may have other reasons to keep out of the suit. Moreover, the cre¬ 
ditor intending to sue may not possess the means of knowing of their exist- 


(1) Powell v. Powell, (1900), 1 Ch.. 243. 
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Appavu, 30 M. L. .T., 565 ; 34 I. C., 778 , 
Bibi Sirab v. Qolab Kuer, (1919), Pat. 
409 ; 63 I. C. 892 ; Alagappa v. Dasappa. 
24 M. L. J., 293 ; 18 I. C. 332. 

(4) O. 21 R. 03 C. P. C.; Kottarathil 
v. Ohandrankandi, 42 M. 143 ; Ramaswami 
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I. C. 232; Loknath v. Thakur Das, 71 
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16 N. L. R. 3 ; 64 I. C. 798. 
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788. 

(6) Hakim Lai v. Mooshahar, 11 C. 
W. N. 889 (894) ; Chetty v. Mg. Po Sin, 
7 Bur. L. T. 257 ; 23 I. C. 341. 

(7) Ebrahim Bhai v. Fulbhai, 26 B. 
657 ; Iswar v. Davar, 27 B. 146; Kot¬ 
tarathil v. Chandrakandi, 42 M. 143. 

(8) Palaniandi v. Appavu, 30 M. L. 
J., 565; 34 I. C. 778 ; Dhansukhdas v. 
Zangoo, 16N.LR..3; 64 I. C. 798. 

(9) Wood v. Dixie, (1846), 7 Q. B., 892. 



SALE OF IMMOVEABLE PROPERTY. 


655 


8 . S3.] 

ence and there may be cases in which the delay involved in communicating 
with him may be fatal to his case. The second view is equally not free from 
objection, for if a single creditor can assume the role of being able to sue in 
a representative character it is subversive of the very principle of representa¬ 
tion and the other creditors may repudiate him. Moreover, if his suit be 
treated as a representative suit, its dismissal should be equally conclusive 
of their rights. And even if the suitor succeeds how are the other creditors 
entitled to profit by his suit ? They do not claim through him and the matter 
is, therefore by no means res judicata. For this reason the third view is 
equally not free from objection. The defect is a defect in the law which 
ought to prescribe a procedure for such suits. While it has been held in 
some cases that a suit to set aside a fraudulent transfer or for a declaration 
of its invalidity must be instituted by all the creditors generally ( b) while 
in others the nght of a single creditor to maintain the suit is upheld though 
it is conceded that in the result the suit would enure for the benefit of all 
creditors generally. The distinction is material for if the suit is a represen¬ 
tative suit its dismissal would be final as against all creditors then existing. 
If, on the other hand, the suit is non-representative, how can the other 
creditors receive its benefit without being bound bv its dismissal ? 


1028. Fraudulent Preference. —The rule enunciated in the section 
deals only with the law on the subject of fraudulent conveyance, but it 
does not exhaust the subject of conveyances into which fraud enters. 
Closely akin to the subject of fraudulent conveyances before discussed 
is that of “Fraudulent preference” in which the court distinguishes 
between voluntary alienations and those made for valuable consideration. 
The former if made within two years of the adjudication are set 
aside as a matter of course/ 1 * while the latter are equally liable to be 
set aside unless the alienee can show that they were made before 
the consideration of marriage or made in favour of a purchaser or incum¬ 
brancer on good faith and for valuable consideration^* and a transfer by a 
debtor in favour of a creditor, with a view of giving such creditor a prefer¬ 
ence over the other creditors is deemed fraudulent as against the trustee 
in bankruptcy, if the debtor is adjudged a bankrupt within three months 
from the transfer/ 2 * The same rule has been adopted in India/ 3 * It will 
thus be seen that considerations affecting this section do not apply to ss. 53 
and 54 of the Provincial Insolvency Act. Though transferees in good faith 
and for valuable consideration are protected under both sections it is not 
necessary to prove under the Insolvency law that the transfers were made 
with intent to defeat or delay creditors or subsequent transferees. All 
transfers made within three months of the petition of insolvency are deemed 
to be fraudulent? and those made within two years of the adjudication are 
avoidable as against the receiver, unless they are shown to be bona fide and 
for consideration/ 4 * In order to create a fraudulent preference, the transfer 
must be the spontaneous act of the debtor, and it must appear that the 
transfer was made with the view of preferring the creditor, and it must 
have been his dominant motive. The determination of the question whether 
a transaction amounts to a fraudulent preference depends upon the language 


(1) S. 53 Provincial Insolvency Act (v. 
of 1920). 

(2) S. 48, Bankruptcy Act, 1883. 

(3) S. Provincial Insolvency Act (V of 

1920) ; S. 54 Provincial Insolvency Act 


(V of 1920); S. 56 Presldencv Insolvency 
Act (m of 1909). 

(4) Cf. Hemraj v. Ramkishen, 2 Pat. 
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of the section of the statutes relating to Bankruptcy or Insolvency.C 1 ) 
And even then the courts look to the motive and not at the result.* 2 ) There 
is no fraudulent preference if money is paid under pressure as distinguished 
from a mere request on the part of the creditor.* 3 ) And it appears to have 
been even conceded that a payment made in response to a bona fide demand 
would take the case out of the rule.* 4 ) Nor is there a fraudulent preference 
if the payment has been made in the course of ordinary business/ 5 ) or in 
discharge of a promise to pay on a given day< 6 7 > or in fulfilment of an under¬ 
taking to that effect.* 7) But a mere request for payment, though often 
repeated and refused but ultimately complied with, will not alone prevent a 
preference on the eve of bankruptcy from being fraudulent.< 8 > On the other 
hand, if payment is pressed for, the fact that the circumstances of the debtor 
were desperate and were so known to the creditor, would not be a fraudulent 
preference if the payment had been made on real pressure/ 9 ) but it is differ¬ 
ent if the matter originated with the debtor, and payment was voluntary.* 10 ) 
So if the creditor received payment with knowledge of the preference and 
a fortiori / n) if he was privy to the fraud/ 12 ) he is not protected. Under this 
section the debtor is at liberty to pay his debts in any order he pleases and 
in full, because that is his legal obligation. The fact that by paying in full 
his favoured creditors he has reduced the fund available to the rest can be 
no ground for setting aside any transfers made in discharge of his obligation. 
But if by so doing he has brought himself to the verge of bankruptcy it is 
then a ground for complaint as a fraudulent preference.* 13 ) Undue preference 
of one creditor over another is no ground for complaint under this section. 
Nor, indeed, is it a ground for complaint under the bankruptcy law unless 
the transfer offends against any of its provisions.* 14 ) 


1029. The onus of proving both insolvency and fraudulent preference is 
on the trustee in bankruptcy.* 15 ) An unconditional surrender by the debtor 
of all his property for the benefit of his creditors, is neither void under the 
section nor under the Bankruptcy Acts.* 16 ) But such creditors’ trust-deeds 
are upheld only if they do not create preferences or vest the debtor’s pro¬ 
perty in one of his creditors for the mere purpose of protecting himself 
against the claims of his other creditors.* 17 ) Fraud by the drawer of a bill 
of exchange selling it at great under value, both he and the acceptor having 
intended to become bankrupts/ 18 ) fraud by the debtor in composition-deeds 
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whereby he secretly secures undue advantage to some creditors over the 
rest/ 1 ) are other instances of fraud upon creditors. A debt incurred by 
.fraud, or a grant made to a person defeasible on his bankruptcy, and 
fraudulent devises, afford other instances of a similar character and which 
-are all subject to the same rules. 


1030. There is a difference between the fraudulent transfers here con- 

templated and those treated of in the Bankruptcy Act, the 
xuDt aUd ° n Bank ' provisions of which are far more artificial and stringent, 
p y * rendering as they do certain acts as per se fraudulent, 

which, however, may not be fraudulent in common law or under the statutes 
of Elizabeth/ 2 ) Thus for example, the assignment of the whole or nearly 
the whole of his property by a trader is an act of bankruptcy, and as such 
fraudulent, although it is not so at common law.* 3 ) The ground upon which 
a deed assigning all of a traders’ property is regarded as an act of bankruptcy 
is that it takes *way from him all further power of carrying on his trade and 
subjects all his property to distribution without the safeguards and assur¬ 
ances, which the bankrupt laws provide, and this ground applies with equal 
force whatever may be the trader’s motive for executing the deed/ 4 * ) And 
the courts have even gone so far as to hold that an assignment not executed 
in any way to defeat or delay creditors, but on the other hand, made for 
"the express purpose of benefiting the creditors, was no less an act of bank¬ 
ruptcy. (5) And so it has been laid down that the absence of pressure though 
relevant to the question of fraudulent preference, is not a necessary element 
of an act of bankruptcy, consisting in an assignment of the whole of a 
-trader’s goods.* 6 ) 


1031. It is to be noted that in a fraudulent conveyance under the bank¬ 
ruptcy laws, the mere act is necessarily an act of bankruptcy, and the law 
assumes the intent to defeat or delay the creditors as a necessary consequence 
of the act/ 7 ) Similarly, in India it has been ruled following the English 
cases that the assignment by a debtor of all his property for the benefit of 
all his creditors is in itself an act of insolvency.* 8 ) And so it has been 
determined that a transfer of property by a party in insolvent circumstances 
is absolutely void although there be no evidence of any fraudulent preference. 
So where a person conveys all his property to trustees in favour of his 
creditors, his act is an act of insolvency and all his property vests at- once 
in the official assignee, it being unnecessary to prove that the assignment was 
void as being fraudulent.* 9 ) So an assignment by a trader in insolvent 
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circumstances of his property followed by a petition for insolvency was held 
to be void under section 6 ( b) of this Act, as made with the object*of defeat¬ 
ing the provisions of the Insolvency Act.* 1 ) 

1032. Proviso.—The proviso excepts from the operation of the rule 
transfers made in good faith and for consideration. Similarly, it is enacted 
in the first Elizabethan ' Statute* 2 ) that “this Act, or anything thereih 
contained, shall not extend to any estate or interest in lands, tenements, 
hereditaments, leases, rents, commons, profits, goods or chattels, had, made, 
conveyed, or assured, or hereafter to be had, made, or assured, which estate 
or interest is or shall be upon good consideration and bona fide lawfully 
conveyed or assured to any person or persons, or bodies politic or corporate, 
not having, at the time of such conveyance or assurance to them made, 
any manner of notice or knowledge of such covin, fraud, or collusion as is 
aforesaid." 


1033. The effect of the proviso is that whatever may have been the 
intent of the transferor, or the effect of the transfer, it cannot be avoided if 
the transferee is a bona fide transferee for valuable consideration. In other 
words, in order that a transfer may be set aside not only must fraud be 
shown, but it must be shown that the transferee was privy to it,* 3 ) the only 
exception being the case of a volunteer, who, howsoever innocent he may 
have been, is displaced in favour of other transferees for value, if the 
transferor alone had intended to defraud or delay them, or if not so intend¬ 
ing, his transfer has bad that effect upon them. Of course, when a transfer 
is manifestly, or shown to be fraudulent, it will be for the transferee to 
show that he is a transferee in good faith and for value. These are both 
questions of fact, the determination of which must necessarily depend upon 
the circumstances of each case. But it may be generally premised here 
that a transferee cannot be imputed knowledge of the fraud to which his 
solicitor was privy,* 4 ) nor can his rights be defeated by merely showing that 
some of the circumstances attending his transfer were suspicious.* 5 ) And 
so as regards consideration, while a nominal consideration is virtually no 
consideration ;* 6 ) still it will suffice if there was some consideration though 
it may not be sufficient or adequate, provided that the transaction was other¬ 
wise above board.* 7 ) And though a mere inadequacy of consideration is not 
in general a matter of account, still where the inadequacy is so great as to 
be in itself indicative of fraud, the court will go into it, and if there are 
other indications of fraud, as for example, if the parties are relatives, the 
court will then weigh in very nice scales the amount of consideration, and 
if it finds it grossly insufficient, or so insufficient as would not have induced 
the transferor to part' with his property to any other transferee, it may pre- 
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sume the transfer to be colourable and fraudulent.* 1 ) In such case the first 
thing to be established is good faith. If that is wanting the transfer is void 
though it may be supported by ample consideration.* 2 ) And so far is good 
faith necessary in the transferee, that the transfer would be void if he was 
wanting in it, though the transferor was not.* 3 ) 

1034. A person taking under ante nuptial settlements or post-nuptial 
settlements* 4 ) made in consideration of ante-nuptial articles or of an addi¬ 
tional portion* 5 ) or of the husband giving up interest in his wife’s estate,* 6 ) 
or the wife giving up her equity to a settlement* 7 8 ) is protected by the proviso. 
A person who, between the voluntary settlement and the purchase, has 
acquired as a purchaser under the voluntary settlement any legal or even 
equitable right, is a purchaser.*®) A settlement made by a widow upon her 
re-marriage on the children of her former marriage was at one time regarded 
as made for valuable consideration, but this view is now no longer tenable.* 9 ) 
The settlement of a woman’s property on her illegitimate children has been 
similarly held not to be voluntary.* 10 ) And it has been held that where the 
limitations which were not within the marriage consideration were covered 
by those that were, so that those which were within the marriage con¬ 
sideration could not take effect in the form and manner provided by the 
instrument without also giving effect to the others, the former limitation 
could not be defeated.* 11 ) 


1035. The proviso saves all bona fide transferees—whether the first or 

later transferee, so that a transfer void between the original 
Transferee from p ar ties because of their community of fraudulent intention 
feror Ulent trans ' would not be void if the fraudulent transferee makes a 

transfer to one who is himself free from that taint. His 
own good faith and consideration purges its inequity.* 12 ) Ordinarily, the 
presence of adequate consideration is presumptive evidence of good faith, 
and its absence evidence of the reverse.* 13 ) 


1036. Competition between Two Innocent Transferees. —It is settled 
that representatives of parties guilty of fraud are in the same position as if 
they themselves were parties thereto.* 14 ) But a purchaser without notice of 
fraud from one who had obtained a conveyance by fraud takes the property 
purged of its defect, the principle being that subsequent bona fide transac¬ 
tions imported a consideration which related back, and made the voluntary 
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378, O. A., 20 M. 323 ; Yaramali v. Chundra, 
ib., 326 ; Natha v. Dhunbaiji, 23 B. 1. 
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instrument which was impeached good ab initio A O But in an Allahabad 
case it was said that this clause will not protect a bona fide purchaser for 
value from one who had absolutely no right to co. vey; so that if A fraudu¬ 
lently convey his property to B who should sell it for value to C, who should, 
take it as a bona fide transferee for value without notice, C would have no 
equity against a subsequent transferee from A, on the ground that C’s vendor 
had nothing to convey to C, and that C could have ascertained that fact if 
he had inquired.< 1 2 > But it is submitted that a distinction exists and must 
be recognized between conveyance by a person having nothing to convey 
and one conveying it for a fraudulent purpose. In the latter case the fraud 
merely affects property in th,e hands of the transferee, because he is in pari 
delicto, but a transfer made by him to another who takes it innocently for 
consideration, would have a good title. The question in such a case depends 
not upon what C took, but upon which of the two innocent transferees must 
suffer, and where both are equally innocent, why not qui prior est tempore 
potior est jure ? Fraud does not make a transaction void, but only voidable- 
at the instance of the person defrauded.< 3 > And this proviso would seem 
to place beyond controversy the rights of a bona fide transferee. 

1037. Limitation. —As regards limitation the distinction between a- 
sham and a fraudulent deed should be borne in mind. A sham deed is- 
merely a blind; it is inoperative and was so intended to be. It need not, 
therefore, be set aside ns a preliminary to the plaintiff recovering possession 
from the transferee. The limitation for such suit is 12 years as prescribed 
in Art. 144 of the Limitation Act.< 4 > If, however, the deed was fraudulent 
its very purpose was to be inoperative against the creditors. As such it 
will have to be set aside. Ordinarily a suit to set aside a fraudulent transfer 
is subject- to the limitation of 6 years provided in Art. 120. It is not 
subject to the limitation prescribed in Art. 91 or Art. 95. < 5 > In any other 
case relief on the ground of fraud may be obtained by a suit instituted at any 
time, within three years from “ when the fraud becomes known to the party 
wronged.Where, however, the other party “las by means of fraud 
been kept from the knowledge of such right or on the title on which it is 
founded, or where any document necessary to establish' such right has been 
fraudulently concealed from him, the time for instituting a suit or making 
an application against the person guilty of the fraud or accessory thereto, 
or against any person claiming through him otherwise than in good faith 
and for a valuable consideration, shall be computed from the time when 
the fraud first became known to the person injuriously affected thereby, or, 
in the case of the concealed document, when he first had the means of 
producing it or compelling its production.”* 7 ) Article 95 of the Limitation 
Act has, however, no application where the plaintiff does not ask for relief 
on the ground of fraud, as where he institutes a suit, for a declaration 
merely.* 8 > That article is to be construed to enlarge and not restrict the 

(1) George v. Milbanke, 9 Ves., 190; C. 551 (560) 561) P. C. 

following Prodger8 v. Langham, Sid., (5) Pachamuthu v. Chinnappa, 10 M. 

133; Doe v. Martyn, 1 B. & P. (N. R.), 213; Tallapragada v. Boorugapalli, 30 

332 In re Barker's Estate, 44 L. J. (Ch.) M. 402; Authikesar v. Shah Abdullah, 

487 ; HafiUax Joint Stock Co. v. GledhiU, (1915), M. W. N., 337; 29 I. C. 62. 

[1891], 1 Ch. 13 (39) ; Gopal v. Bank of (6) Art. 96 Indian Limitation Act (XV 

Madras, 16 M. 397. of 1877) ; Act IX of 1908. 

(2) Basti Begum v. Banwari Prasad, (7) S. 18, Indian Limitation Act (XV 

30 A. 297 (308). of 1877) ; Act IX of 1908. 

(3) Rangnath v. Qovind, 28 B. 639. (8) Gour Mohttn v. Dinonath, 25 La - 

(4) Petherperumal v. Muniandy, 35 49 (51,52). 
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period of limitation for suits directed against fraud. Hence where the suit 
falls under some other article it wtould not apply. As observed by Jackson, 
J.: “It certainly could not have been intended that, whereas, in an ordinary 
case, the plaintiff would be allowed twelve years to bring a suit for posses¬ 
sion, the period of limitation should be cut down to three years, because, 
in addition to wrongful possession on the part of the defendant, there had 
been a gross and carefully, concocted fraud. “(D The article has really 
reference only to cases where a party has been fraudulently induced to enter 
into some transaction, execute some deed, or do some other act, and desires 
to be relieved from the consequence of those acts 


1038. A party may forfeit the relief to which he might be otherwise 
entitled on account of his laches or acquiescence, as where for a period of 
ten years he stands by and takes no steps to assert- his rightsBut apart 
from laches or acquiescence, the party defrauded may be out of time if he 
were the plaintiff suing to impeach the transaction on the ground of fraud, 
but as defendant he would not be thereby precluded from resisting claim 
made against him on that ground J 4) 


1039. Procedure. —It has already been seen that a suit to set aside a 
fraudulent transfer may be instituted by a party aggrieved. (§§ 1032—1038). 
It is however, by no means necessary that he must institute a suit if he can 
challenge its validity in a suit to which he is a party. For instance, where 
on an objection to an attachment the court holds the transfer fraudulent 
the attaching creditor need not sue again for obtaining the same relief, 
since if the objector files no suit to uphold his objection the decision of the 
court is final, and if he does the attaching creditor can raise the same plea in 
defence.(5) In fact, once the creditor has obtained a decree on his debt 
his only mode of avoiding a fraudulent transfer is by attaching his judgment 
debtor’s property in execution, and then await any objection if made. If 
successful he can support his attachment in defence of his objector s suit; 
if unsuccessful he can bring a suit of Ins own for the re-establishment of 
his attachment.< 1 2 3 4 5 6 > A creditor apprehending a fraudulent transfer can prevent 
its being made by suing for his money and obtaining a temporary injunction 
restraining the defendant from removing or disposing of his property with 
a view to defraud his creditors.^ The facts necessary make out-a case 
for such injunction are those necessary to be established under this rule.W 


1040. In some cases it has been held that a suit for the declaration of 

the invalidity of a transfer made in fraud of the creditors 
Parties to suit. mU8 fc be instituted by all the creditors conjointly.It 

cannot be instituted by a single creditor,‘ though it may be instituted by him 
on behalf of all the consentient creditors. This rule is said to be directed 


(1) Chunder Nath v. Tirthanund, 3 C. 

504 (507). , „ 

(2) Chunder Nath v. Tirthanund, 3 

0. 507. . ^ 0 „ 0 

(3) Null v. Easton, [1899], 1 Ch., 873. 

(4) Rangruxth v. Qovind, 28 B. 639 (642). 

(5) Ram Chand v. Mathura Chand, 
19 A. L. J., 299 ; 60 I. C., 896 ; Abdul 
Rader v. Alt Miah, 16 C. W. N., 717 ; 
14 I. C. 715 ; Haji Aboo v. Sobhag Chand, 
65 I. O. (N.), 752. 

(6) Palaniandi v. Appavu, 30 *M. L. 
J., 665 ; 34 I. C. 778. 


(7) O. 39 r. (1) (b) C. P. C. ' 

(8) Zair Husain v. Kaniz Fatima, 
39 I. C. (A.) 922. 

(9) Hakim Lai v. Mooahabar, 11 C. 
W. N., 889 ; following Burjorji v. Dhunbai, 
16 B. 1 (20); lahvur v. Devar, 27 B. 146; 
Champo v. Shankar Das, (1912), P. R. 
74 ; 14 I. C. 232 ; China Mai v. Oul Ahmad, 
(1923), L. 478; Arumuga v. Krishna- 
ewami, 42 I. C. (M.), 498 ; Thakurji v. 
Narsingh, (1921) Pat. 47; 63 I. C. 788 ; 
Reese River Silver Mniing Co., v. Atwell, 
L. R., 7 Eq., 347. 
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against multifariousness.6) though it may also serve another purpose. A 
single creditor cannot complain that he alone was defrauded, if the transfer 
had otherwise benefited the general body of creditors, and in such a case 
even if the transfer had been intended to defraud him, he has no remedy/ 1 2 3 4 ) 
An objection on the ground of non-joinder must, however, it is held, be taken 
betimes, otherwise the defect will be condoned in appeal.The view that 
all creditors must join in suing the defrauding debtor, however, appears to 
take no note of the fact that the creditor intending to sue may not know 
about the existence of other creditors, and there may be cases in which the 
delay involved in communicating with him may be fatal to his case. In¬ 
deed, it has been held in Bomba}- that it is competent to a creditor to sue 
alone the defrauding party without impleading all the creditors who may 
have been defrauded by the transaction.(*) The creditor may sue on behalf 
of all the creditors generally/ 5 ) and even then he is under no obligation to 
join them, though they will all have the benefit of the decree if any ob¬ 
tained against the deed. The rule in such case is that while the suit need 
not be instituted by all for all, it must be instituted by one for all. (§ 977). 
All such persons, and rival creditors may have to be arrayed on opposite 
sides if they have obtained a fraudulent transfer of the debtor’s property. 
Apart from fraud, however, one attaching creditor cannot sue his rival 
attaching creditor for a declaration that his decree was bad in law/ 6 ) 

1041. Fraudulent Transfer of Moveable Property_ While the section is 

mi moveable property, the English statutes which extend 
alike to moveable property restrict their application to only such property 
as is liable to be seized in execution for the payment of debts/ 7 ) In India 
there is no statutory provision restraining the fraudulent transfer of move¬ 
able property, which will havg to be judged in accordance with the general 
principles of justice, equity and good conscience/ 8 ) But in so far as the 
section is declaratory of a natural equity its provisions may be usefully 
kept in view even in cases relating to a transfer of moveable property. Thus 
an alienation by a person even of his moveable property is void against 
creditors when he was in a state of insolvency, or when the alienation 
has left him without the means of paying his present debts/ 9 ) So where 
a decree-holder executed an assignment of his decree in favour of his credi¬ 
tor for consideration stated to be Rs. 15,000 out of which only Rs. 8.000 
was really due to the assignee, the balance being really intended to be 
reserved for the benefit of the assignor, and which had the effect of defeat¬ 
ing the executions of the assignor’s other creditors of which the assignee 
had notice it was held that the assignment being made with intent to defraud 
the assignor’s creditors to which the assignee was privy, it was wholly void 
as against the claims of the other attaching creditors, and that the assignee 
could not even contend for its validity to the extent- of the consideration 
actually advanced^ 10 ) 


(1) Hakim Lot v. Mooshabar, 11 C. 

W. N., 880 (804). 

(2) Wood v. Dixie , (1845). 7 I. B.. 

802 ; Musaleao v. Hakim Lai, 43 C. 521, 
P. C. Mina Kumari, v. Bijoy Singh, 
44 C. 662 P. C.; Mg Tun v. Mg P. O., 
10 B. L. T., Ill ; 36 I. C. 395'; Subra- 
maniam v. Mg Shwe The, 4 B. L. T., 

163 ; 11 I. C. 781. 

(3) Hakim Lai v. Mooshabar, 11 C. 

W. N., 889 (894) ; Chetty v. Mg. P. O. Sin, 
7 Bur. L. T., 257 ; 23 I. C. 34i. 

(4) Ebrahimbhai v. Fulbai, 26 B. 557. 


(5) Ishvar v. Devar, 27 B. 146. 

(6) Lachmi v. Har Danni, 25 A. 347. 

(7) Guy v. Pearkes, 18 Ves., 107 ; Ex 
parte Hou'ker, L. R., 7 Cl)., 214. 

(8) Chidambaram v. Sami Aiyar, 30 
M. 6 (9) ; affirmed O. A.; Chidambaram 
v. Srinivasa, 37 M. 227 P. C. 

(9) Corlett v. Radclijfe, 14 M. P. C., 136, 
followed in Chidambaram v. Sami Aiyar, 
30 M. 6 (9). 

(10) Chidambaram v. Sami Aiyar, 30 
M. 6 (10-11); affirmed O. A. Chidambarm 
v. Srinivasa, 37 M. 227 P. C. 


CHAPTER III. 


Topical Introduction. —This Chapter deals with the law relating to sale 
of immoveable property. It has made an important change in the pre¬ 
existing law in that it has made the registration of sales in most cases 
compulsory. .Tn sc providing, the Law Conunissioners followed the guidance 
of Sir Henry Maine, the then Law Member of the Government of India, 
who was of opinion that the system of transfer of immoveable property 
should be made a system of public transfer. The Act onlv rleals with 
immoveable property. It does not affect the sale of moveable property 
which is provided for in the Indian Contract Act, Chap. VII (ss. 76—128). 
As previously stated, it was the intention of the Law Commissioners that 
the whole body of Statute law should be scientifically rearranged into a 
Civil Code, in which case, the sections relating to the sale of goods and 
those dealt wdth in this chapter would appear in closer proximity. There 
is much to compare and contrast in the incidents of the sales of the two 
classes of property. As already stated, before the enactment of the pre¬ 
sent Act, a sale of immoveable property was possible without the execution 
of a registered document. A very important question has since been raised 
in connection with the law of sales in consequence of certain pronounce¬ 
ments of the Privy Council that it is possible to complete the seller’s title 
to immoveable property by the application of the doctrine of part perfor¬ 
mance. This is only possible if the provision of section 54 be regarded as 
inexhaustive; and they have been so construed since their Lordships’ deci¬ 
sion in 1914/ 1 ) At the same time, the draftsmen intended to make the 
section self-contained and exhaustive so far as the question of registration 
was concerned, and the language used in the section leaves no doubt that 
the authors’ intention has been clearly conveyed in the language of that 
section. Indeed, their Lordships of the Privy Council arc* not at one with 
themselves on this point, for while in their earlier cases they have upheld 
registration as the only mode of effecting a transfer/ 2 ) it is only of late 
that they have followed a different course. The doctrine of part perfor¬ 
mance is a fascinating doctrine, but it has not yet been sufficiently developed 
even in England, and one does not know where it- begins and where it ends. 
Strictly construed the section allows no room for the display of part per¬ 
formance. But the courts have even before the decision of the Privy 
Council enforced it in favour of the purchaser so long as he had the right 
of specific perfprmance. The extension of the equity to cases where the 
purchaser had lost that right has since been inspired by the decision of 
the Privy Council/ 3 ) The application of this extended doctrine to imple¬ 
ment the law of sale of immoveable property has been the subject of caustic 
criticism by a responsible body of men who constituted the Civil Justice 


(1) Shafikul v. Krishna, 28 C.L.J., 77 ; 
Szlamah v. Masha Allah, 40 A, 187. 

(2) Immudipattam v. Peria Dora Somi, 
24 U. 377 (384) P. C., Maung Shwe Ooh 
v. Maung Inn, 44 C. 542 (552, 553) P. C. 

Mulraj v. Vishvanath, 37 B. 198, P.C. 


Contra Mhd Musa v. Aghore Kumar 
Qanguli 42 C 801 (816—818) P.C. Raja of 
Deo v. Abdullah, 45 C 909 (918) P.C. 

(3) Yizagapatam Sugar Co. v. Mullur - 
ama, 46 M 919 (926) F. B. ; Venkatesh 
v. Mallappa, 46 B. 722 (726). 
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Committee.0> Th@ rights and obligations of the parties consequent upon 
a contract before and after conveyance are given in s. 55. This section is 
none too clearly worded to define the rights and obligations arising out of 
an executory as distinguished from an executed contract. The rights and 
obligations of parties to a sale before conveyance and after conveyance 
should have been distinguished in separate sections. Their incidents will 
be found set out in the ensuing commentary on that section. S. 56 applies 
the equitable doctrine of marshalling to a sale, while the next sec¬ 
tion lays down the procedure for the discharge of incumbrances by courts 
upon sale of the property. This chapter of the Act is again not self- 1 
contained, for while its provisions relating to contracts must be read in 
the light of the Contract Act, its provisions as to specific performance must 
be read as supplemented by Chapter II (ss. 5—41) of the Specific Relief Act. 
The Contract Act defines what a contract is and who can make it. The 
present Act defines how a contract of sale is made. The Registration 
Act provides how it may be registered. The Specific Relief Act provides 
how such a contract may be rectified, cancelled or enforced. The provi¬ 
sions of all these Acts on the subject, are, therefore, supplementary to one 
another and they must be so treated. 



*' Sale ” 


“ Sale ” is a transfer of ownership in exchange 
med * or a P r * ce P ai( i or promised or part-paid and 
part-promised. 


Sale how made. 


Such transfer, in the case of tangible immoveable 

property of the value of one hundred rupees 
and upwards, or in the case of a reversion or 
other intangible thing, can be made only by a registered 
instrument. 


In the case of tangible immoveable property of a value 
less than one hundred rupees, such transfer may be made 
either by a registered instrument or by delivery of the 
property.. 

Delivery of tangible immoveable property takes place 
when the seller places the buyer, or such person as he 
directs, in possession of the property. 

A contract for the sale of immoveable property is a 

contract that a sale of such property shall 
contract lor sale, take place on terms settled between the 

parties. 

It does not, of itself, create any interest in or charge 
on such property. 


(2) Report, Civil Justice Committee, Ch. 35, pp. 447-454. 
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SYNOPSIS. 


lOJfi. Analogous Law. 

1045. Previous Hindu 
and Muhammadan 

Laws, 

1046. Principle. 

10 48 . Meaning of Words. 

1049. What is a Sale, 

1050. ** Tangible ” and 
" Intangible " 
property. 

1054. Necessary in¬ 
gredients of Sale. 

1055 . Sale below 
Rs. 100. 

1056. Conditional Sale; 

Covenant for re¬ 
purchase. 

1057. Operation of such 
Covenants, 

1060 . Fixation of Price. 

1061. Payment of Price. 

1068. “ Price ” and 
“ Value ” dis¬ 
tinguished. 

1064- Price when re¬ 
funded. 

1065. When Sale must 
be registered. 

1066. Is Sale in Muham¬ 
madan law - an 
exception ? 

1067. Sale in lieu of 
dower. 

1068. Sale by Estoppel. 


Paragraphs. 

1071. Title by part 
performance, 

1072. Sale valued below 
Rs. 100. 

1073. No Sale. 

1074* What amounts to 
delivery of the 
property. 

1075. Competition be¬ 
tween possession 
and registered 
instruments. 

1076. Conflict of opinion. 

1077. Conflict how re¬ 
concilable. 

1079. Possession under 
oral agreement. 

1080. Possession under 
decree, 

1081. Contract for Sale. 

1082. What amounts to 
a contract for 
Sale. 

1084- Necessity of re¬ 
gistration, 

1086. Effect of inad¬ 
missible docu¬ 
ments. 

1087. Title dates from 
execution. 

1088. -- Time for Com¬ 

pletion. 

1089. When time is 
material. 

1091. When time is 
immaterial. 


1092. Rights and liabi¬ 
lities under con¬ 
tract for Sale. 

1093. Contract when 
void and void¬ 
able. 

1094. Want of titles. 

1095. Material mis¬ 
representation. 

1096. Venial mis¬ 

representation. 

1098. Mistake. 

1099. Earnest-money. 

1102. Incidents passing- 
on sale. 

1103 • Sale by auction. 

1104• Measure of 
damages. 

1107. Equitable rights 
under contract. 

1108. Right to retain 
possession. 

1109. Specific perfor¬ 
mance. 

1110. Vendor's remedy. 

1111. What plaintiff 
must show. 

1113. The contract is 
indivisible. 

111 4 . Stamp required for 
a conveyance. 

1115. Limitation. 

1116. Laches. 


1042. Analogous I»aw.— Paragraphs 2 and 3 of this section should be 
read as supplemental to the Registration Act.* 1 ) This section defines “sale” 


(1) S. 4 para 2 ante. 
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of immoveable property, and is a paraphrase of s. 77 of the Indian Contract 
Act* 1 2 3 4 ) which defines “ sale ” of moveable property in the following words: — 
“ Sale is the exchange of property for a price. It involves the transfer of 
ownership of the thing sold, from the seller to the buyer.' 1 The second 
paragraph of this section also corresponds with s. 78 of the Indian Contract 
Act which lays down how the sale of moveable property may be effected. 

• • Sale or exchange ” has been defined by Blackstone as a “ transmutation 
of property from one man to another in consideration of some price or re¬ 
compense in value.* 21 It is clear that Blackstone made no distinction 
between a “ sale ” and an *' exchange ” which are, however, clearly dis¬ 
tinguishable, and have been so treated in the Act.* 31 Another writer defines 
it to be “ a transfer of the absolute or general property in a thing for a 
price in money,* 41 and in which respect, it differs from an “ exchange ” in 
which “ price in money ” does not enter. Indeed, sale may be defined to 
be a species of exchange in which the consideration is paid or payable in 
money. It implies an actual transfer as distinguished from a mere contract 
or treaty preceding a sale, although in popular parlance, the term, is indis¬ 
criminately used to denote both. This chapter may be generally compared 
with the provisions of Chapter VII of the Indian Contract Act relating to 
the “ sale of goods.” 


1043. The provision as to registration is also made by s. 17 (b) of the 
Indian Registration Act,* 51 which enacts in favour of compulsory registra¬ 
tion in respect of all non-testament ary instruments which purport or operate 
to create, declare, assign, limit, or extinguish whether in present or in 
future, any right, title, or interest, whether vested or contingent, of the 
value of one hundred rupees and upwards, to or in immoveable property.* 61 
Now while the Registration Act makes no distinction as regards tangible or 
intangible property in its relation to registration, the section, it will be 
noted, enacts that a sale of an intangible property irrespective of its value 
must be registered. The provisions of this section as to registration have 
been extended to the cantonments. 


1044. The penultimate paragraph defines a ” contract for sale,” and 
the last sentence marks a departure from the English law in that it declares 
that such a contract does not per ae create any real rights over property, 
as in England where the purchaser is regarded as the equitable owner 
of the property from the date of the contract,* 71 so that if the vendor keeps 
possession until completion and payment of the purchase-money, he is in 
the position of a trustee for the purchaser, and bound, as such, to take 
reasonable care to preserve the property, to realize and pay him the 


(1) Act IX of 1872. 

(2) 2 Black Comm., 440. 

(3) Ch. VI (Ss 118-121). 

(4) Benjamin on Sales (2nd. Ed.) 1 ; 


see also 2 Kent’s Comm (II tli Ed*), 015. 

(5) Act III of 1877. 

(6) S. 17 (ft), Indian Registration Act 
(III of 1877). 

(7) Sugd. V. & P. (14th Dd.), 186. 
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insurance money and damages due in respect thereof*) and on a proper 
cause arising, the purchaser can maintain an action for breach of trust 
against the vendor. « This notable deviation has more far reaching con¬ 
sequences than would at first sight appear. The subject will be found fully 
discussed in the sequel. (§ 1105). y 

1045. The effect of the section is to abrogate the rules of Hindu and 
Previous Hindu MiUlomedan laws which recognized transfer by parol, < 1 2 3 4 * 6 > 
and Mahomedan , required that the vendor should at the time of the 

sale be in possession of property sold.«> Sale of property 

more than cnl ( “ ° Ut ° f P osses * ion " as regarded as nothing 

, r° f 11 n * ht ° f enfcr ^ which - however, was allowed.*) Under 

to comnlJJ’’ °! P ossesalon ' vas not • however, invariably essential 

"H the title of a purchaser for value.W but it was the customary 
mode of completing the transfer of immoveable property, whether bv gift 

with th “°. rt | a g e <7) In this respect the rule of Mahomedan law agreed 
with the Hindu law (8) But in cases determined by the British courts prior 
to the passing of the present enactment, it was held that a deed of sale 
lL CO T pk l 011 the . , d «te when it is signed and attested bv the Kazce, and 

noHn!Il t°t “* ?" ld T f0r °, n<1 t . hat dela y in the ^livery of the deed did 
not invalidate it.<» In subordinating possession to registration, and limiting 

It to transfers of the value below Rs. 100. the section lias assigned it a 

place of little importance m the law relating to transfers. On the other 

Hand, possession does not at all count for anything in the transfer of and 

above the value of Rs. 100. though now, as before, change of possession 

stiil remams the usual mode of symbolizing a transfer. Prior to the passim* 

ot the Act, however, the execution of a deed of sale by a Hindu did not 

S ju e tC pass the estate - irrespective of the actual delivery of possession, (io> 

and by which test, such transfers will have to be still judged since the 

section is neither retrospective nor does it enunciate any rule of universal 

equity so as to commend itself apart from its legislative sanction. HD Never- 


(1) S. 105 Law of Property Act, 1922. 

(2) Clarke v. Ramuz, f 1891], 2 Q.B., 456. 

(3) Mohesh Chunder v. Isaur Chunder f 
J/T . » (N.S.), 266 ; QhaJJuruddin v. Hamid, 

10 A.L.J., 154 ; 16 I.C., 679. 

(4) Qirdhar v. Daji, 7 B. H. C. R.. 

(A.C.), 4. 

(6) Bai Suraj v. Dalpatram, 6 B. 380; 
Vasudev v. Tatia, 6 B. 387; Uqatchand 
v. Madapa, 9 B. 324 ; Kalidas v. Kanhaya, 

11 C. 121, P.C. * 

- (®) Cungahurry v. Raghubram, 14 B.L.R., 
rf07 ; Narain v. Dataram, 8 C. 597 ; Vasu- 
v. Narasamma, 5 M. 6 ; Ramasami v. 
Marimutlu, 6 M. 404 ; Bhukan v. Bhaiji, 
; B-H.C.R., 19 ; Naggubai v. Matiqir. 
C -R., 5 ; Qirdhar v. Daji, 7 B.H.C. 

ta’tI - ’ ** ’ contra > n Kachu v. Kachoba, 
lU B.H.C.R., 491, abandoned and the rule 
in the text restored in Lakshman v. Davra ; 
. , *68; Sobhagchand v. Bhaichand, 

^ ^ Suraj v. Dalpatram, ib.. 


(7) Lakshman v. Davrat, 6 B. 165 
Sobhagchand v. Bhaichand, ib., 193. 

(8) Lakshman v. Davrat, 6 B. 168. 

(9) Bhilcun Singh v. Ml. Jumeela, (1864) 

W.R. 62. * ' 

(10) Perhlad Sein v. Budhoo, 12 MIA 

276 (282). * 

(11) Jairam v. Balkrishnadas, 3 N.L.R 
72 (75) in which it was held that the assign¬ 
ment of the equity of redemption did 
not require registration in Berar to which 
the Act had not then been extended. 
It has been extended since ; see § 22 
ante. But though the Act was not extend¬ 
ed to the area within the ordinary Civil 
Jurisdiction of the Recorder of Rangoon 
till the 1st January 1893, still since u^ider 
the Burmah Laws Act, 1898 (Act XIII 
of 1893), except questions regarding suc¬ 
cession. inheritance, marriage or caste or 
any religious usage or institution, all other 
questions are ordered to be dealt with 
according to the law applicable to High 
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11 -f 1 Q hppn held to be applicable to the Punjab/ 1 ) and to Burmah 
the less it has beenVV extended to the town of Rangoon^ by 

i„ cas e s ansmg before the A Act (2) The section is held to 

bc^neilustive L > that it does not provide for the purchaser s equity to 
possession on the strength of his contract/ 

inAfi T>rinciDle.—This section opens with the definition of “ sale, 

u 1 ? hpinroeneral applies to sales of all kinds including those by operation 
f To° constitute a valid sale, five essential ingredients must be 

nrpcpnt■ there must be (a) parties competent to contract; (b) mutual assent, 
^cl a thing! th^ absolute or general property which is transferred from 
' thp seller to the buyer; (d) a price in money paid or promised; (e) con¬ 
formity to the requisite form. The subject of the capacity of the parties 
has already been dealt with in the preceding pages. Mutuality of asse ^ 
is the essential of all contracts and thus of the contract which precedes all 
voluntary sales. The third requisite postulates the existence of a thing 
which is sold, and the fourth essential of all sales is the price, which 
the quid pro quo , for which the vendor agrees to part with his property. 
Lastly there can be no sale in law unless it is made m conformity with 
the form prescribed by law, viz., by the second, third and fourth paragrap s, 
which enjoin registration of the deed of sale, or transfer of possession as 
a legal necessity to complete it. Regarded from another standpoint a 
sale implies (a) a contract, and (b) a transfer the term being P»P e . r Jy 
used only to denote the latter act, although it is loosely used al *° 
signify the former. A contract of sale of immoveable property is here aptly 
distinguished from an actual sale, which is the accomphshment of the 
contract, which in itself creates no rights in rem, although like all other 
contracts, it does create a right in personam, the infraction of which would 
however not only be relievable in damages, but ordinarily also enforced by 
specific performance, for it is a characteristic feature of such contract that 
the breach of it cannot presumably be adequately relieved by compensation 

( 4 ) Tt will be thus seen that a contract fcr the sale of lmmove- 
™ llTrnnertv possesses an incident which distinguishes it from all other 

™ntracts P wrthwhich it however shares this common feature, that it does 
contracts with wincn or cb on such pr0 perty. What we are to 

understand by these terms will be the theme of a subsequent discussion. 

1047 The principle of this section as to compulsory registration was 
much canvassed at the time of the passing of this Act, but while the Local 
Governments were empowered to exempt any territories within their jurisdic¬ 
tion from the operation of the second and third paragraphs of section 54, 
and section 59 and two other seetions< 5 > it was considered advisable to 
‘act upon the opinion of Sir Richard Garth, and to enact in favour of com¬ 
pulsory registration. Sir Richard Garth's views were these:— On the 


Court in Calcutta in the exercise of its 
ordinary Civil jurisdiction, and since 
the present enactment was applied to 
(1st July 1882) : the provisions of this section 
as to registration became applicable to 
Rangoon as from that date, so that a 
verbal sale of land for over Rs. 100 was 
invalid as contravening the provisions 
of this section— Mg. San U. v. Ma Hymin 
17 I.C., 954. 

(1) Attahallah v. Nazar Din (1916) 


P.R., 53 ; F. B. 33 I.C. 474. . 

(2) M. O. San TJ. v. Ma Hmyim , 
5 B. L.J. 169; 17 I.C. 954; Mg. Po v. 
Mg. Kaing, 7 B. L.J. 86 ; 24 I.C. 57 (case 

after extension). _ Q 

(3) Kashinath v. Sadoba, 41 B. 

F.B.; Mtul. Shafikul v. Krishna, 23 C.W.JN. 

284; 47 I.C. 428. 4 /A/>f 

(4) S. 12, Exp. Specific Relief Act (Act 

I of 1877). 

(5) See S. 1, ante. 
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whole, he wrote, “ I would strongly advise the Government to consider 
the expediency of making that which now is undoubtedly the general rule 
of the law of the land. I am satisfied that it would be the means of pre¬ 
venting a vast amount of fraud and litigation, that it would be a great 
blessing to the whole community, and especially so to those who want 
security and protection most, namely, the poorer and more ignorant classes ” 
Earlier in the same note he had written;—“ The fact is, that, so long as 
the law allows facilities to people to defeat buna fide purchasers, the dis¬ 
honest and ignorant try to take advantage of them; and it is, of course, 
a much easier thing and involves less risk to set up fraudulent transactions 
by word of mouth than by a written instrument, more especially as in all 
transactions above R»s. 100 in value, the written instrument is useless 
unless it is registered. ”0> Instruments of the value under Its. 100 were 
exempted on account of their unimportance, and the amount of labour and 
expense which their compulsory registration would have entailed. So the 
Law Commissioners wrote:—“ In the absence of a much larger number of 
registration offices than at present exist in India the requirement of registra¬ 
tion in the case of every petty transaction relating to land would be an 
intolerable hardship. ”< 1 2 > These considerations were however cast to the 
winds in the recent amendment of sections 59 and 107.* 3 4 > 


1048. Meaning of Words. —“ In exchange for a price " means money 
only, for if the thing given in exchange consists of anything else, there is 
no sale but an exchange dealt with in Chapter VI. All sales are exchanges, • 
but a sale is the exchange for a price. Sale then may be said to be a 
species belonging to the genus " exchange." " Tangible immoveable pro¬ 
perty" means much the same thing as corporeal hereditaments or property 
such as lands, houses, etc. " Reversion or other intangible thing " means 
incorporeal rights which are not capable of present possession, such for 
instance, as the equity of redemption of an usufructuary mortgage.00 
y Reversion or other intangible thing " seems to include all such intangible 
immoveable property not comprised in the term " tangible immoveable pro- 
perty," such as easements, corodies, franchises, annuities, rents and profits, 
mortgages, liens, contingent interest! 5 ) a right to redeem a mortgage* 6 ) and 
"the like. An undivided share in immoveable property is, however, regarded 
"tangible" property.* 7 ) " Reversion " must also comprise the rever¬ 
sionary interest as of an heir to a Hindu widow. Ordinarily, reversion 
signifies that portion left of an estate after a grant of a particular portion 
jf it, short of the whole estate, made by the owner to another person. 

When a person has interest in land, and grants a portion of that interest , 
or in other words, a less estate than he has in himself, the possession of 
"those lands shall, on determination of the granted interest or estate, return, 

•or revert to the grantor. This interest is what is called the grantor’s rever¬ 
sion. "(8) Consequently, the interest left to the lessor on creation of a lease 
with possession delivered to the lessee is reversion; and the sale of such 
interest can only be made by a registered instrument.* 9 ) 


(1) Proceedings of the Legislative Council 
Gazette of India, Feb. 7, 1882 (see App.) 

(2) See App. post. 

(3) Act VI of 1904. 

(4) Ramasami v. Chinnan, 24 M. 449 ; 

V * Balkrishnadas, 3 N.L.R.,72 (74). 

(o) Subramanian v. Perumal, 18 M. 

404 (455); Pearelal v. Lala, 111. C. 673 


(674). 

(6) Rahmat Ali v. Muhammad, 11 A.L.J. 
407 ; Mulsaddi v. Muhammad, 10 A.L.J. 
167 (168). 

(7) Pears Lai v. Lala, 11 I. C. 673. 
See § 1049 post cited therein. 

l&) Watkin’s Conv. C. 16. 

(9) Bhaskar v. Padman, 40 B. 313. 
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•• Registered instrument " means an instrument registered in accord¬ 
ance with the provisions of the Indian Registration Act W Where two or 
more persons execute a sale deed and on the admission of one of them 
the deed is registered, the registration is invalid and no title passes by the 

deed. (2) 

It does not itself, etc.," means that the contract alone unaccompanied 
by something else does not create any interest, etc. 

1049 What is a Sale. —This chapter deals with the sale of immoveable 
nronertv by act of the parties, i'.e., by contract, as distinguished from a 
compulsory sale, as for instance, in execution of a decree or for non-payment 
of rent or revenue, in which case, although the elements constituting a valid 
sale as here defined are always present, still both the nature of the interest 
conveyed as well as the form of conveyance materially differ. It is not 
within the province of the present Act to deal with a sale of this description, 
and this fact would have to be particularly borne in mind whilst regarding 
the next section which bears no analogy to the covenants implied in a 
compulsory sale, the nature of which would then be only incidentally 
described for the purpose of comparison. 

A sale is here defined to be a transfer of ownership for a price. What 
constitutes a transfer within the meaning of law has been already generally 
described elsewhere.**) But the subject calls for more particular treatment 
here. The term is here used as denoting an executed contract as distin¬ 
guished from an executory contract or contract to sell or a contract for sale 
which precedes what is often designated a contract of sale or an accomplished 
transfer and which is accompanied by the creation of the rights hitherto 
• ( enjoyed by the vendor in the purchaser and which constitute his ownership. 

1050. “ Tangible ” and “ Intangible ” Property —For the purpose of 

this transfer this section prescribes a certain form in which alone can a 
valid sale be made. With this object in view it divides property into (a) 
tangible and (b) intangible property. This division is for the first time 
recognized bv the Act, but in doing so it follows the division made in 
Engfish law between (a) corporeal and (b) incorporeal property, to which 
the former terms are respectively synonymous. 

By tangible property is no doubt here meant land as a thing which is 
capable of present possession, while intangible property, comprises rights 
over things or land or something issuing therefrom or exercisable therein 
as distinct from its enjoyment, such as, for instance, a right to future 
cropsW redeem a mortgage/ 5 ) a contingent, as distinguished from a vested 
interest! 5 ) reversion/ 7 ) rents, services, tithes, commons, and other proms 
in nlicno solo , pensions, offices, franchises, liberties, villeins and dignities, 
but not a debt which has already become due to the vendor by a third 
person. Hence, an assignment of the village profits alrei»dy ■due by 8 
larabardar to a co-sharer being an assignment of a deb t does not requir 

(6) Subratnaniam v. Perutnal, 18 M. 
454 (455); Peart Lai v. Lola, 11 1- <•" 
673 (674) ; see s. 19 coinm. 

(7) Damodar v. Girdhari, 27 A. 564. 

(8) Hale’s Analysis, p. 48 , but Black- 
stone enumerates ten principal 'in 
advowsons, tithes, commons, ways, ot V c ®^ 
dignities, franchises, corodies or pensions, 
annuities and rents—1 Black Comm. 


(1) Act III of 1877. 

(2) Waztr Ali v. Mahimunmssa, 4 
Pat. L. W., 72 ; 43 I. C. 777. 

(3) Ss. 5 and 135 ante. 

(4) Kuttuva v. Thopai , 15 I. C. (M.) 
234. 

(5) Rahmat Ali v. Muhammad, 11 A. 

L J., 407 ; MuUtaddi v. Muhammad, 

] o A. I-. J., 167 (168). 
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to be registered.(!) Since the section speaks of the transfer of an intangible 
lt ( ne cessarily assumes that it is property and possesses the incident 
of transferabihty. lhe section does not enact any substantive rule of law 
affecting property, but merely prescribes a form of transfer of property 
which is otherwise transferable. For instance, the right of a son or daughter 
or other heir of a person to inherit that person’s property on his death 
may well be regarded as an “ intangible thing ” but it does not on that 
account become legally transferable under this section, though it is other¬ 
wise untransferable as a spat successionis.W So a Hindu widow’s right 
to maintenance, as such, may be an intangible thing, but so long as it is 
not charged on land, it remains a personal right incapable of transfer so 
that its release would not require to be registered.< 1 2 3 > Such is also an 
“ easement,” which, were it transferable ($ 228) would be subject to this 
section, but since the grant of an easement is not its transfer, its creation 
need not be similary evidenced.< 4 5 > Again, an “intangible thing” is a 
loose expression used in this context to connote only intangible immove¬ 
able property(S) excluding other intangible things such as a chose in action 
the assignment of which forms the subject of another chapter.( & ) So 
where the profits of a village collected by the Lambardar for a past year 
were assigned to the plaintiff and who sued therefor, whereupon the de¬ 
fendant objected to the assignment as requiring registration under this 
section, the court held the intangible thing sold to be a debt the sale of 
which was not provided liere.< 7 > But this raises a question not free from 
difficulty: when a mortgage debt is an intangible tiling, it is also an 
intangible immoveable property, for since the section must be 
held confined to immoveable property it will not apply unless it 
is so, though the contrary has been laid down by all the High 
Courts. (§ 76.) Now it is evident since the amendment of the definition 
Of “ actionable claim< 0 > in 1000, that whatever may have been its character 
before, it is no longer to be regarded as an actionable claim, and as it 
secures interest in immoveable property, it cannot but be regarded as an 
intangible immoveable property the transfer of which is compulsorily 
registrable under this section. Other instances of intangible things 
which would fall under the provisions of this section have been alreadv 
given. (§ § 75—78). 

1051. Besides the intangible immoveable property, properly so called, 
transfer of other interests in immoveable property which though not strictly 
speaking intangible, would have to be effected by a registered instrument, 


(1) Damodar v. Oirdhari, A. 27 504. 

(2) § 6 (a) ante ; Abdul Hooacin v. Ooolam 
Hoaaein Abdul, 30 B. 304; Shamsuddin 
v. Hooaein, 8 B. 262; Sital Chandra 
v. A Delanny, 20 C. W. N., 1158; 34 I. 
C. 450 ; Gun Sone v. Cas sin Datta, 9 Bur. 
L. J. 222 ; 34 I. C. 95. 

(3) Kalpagathachi v. Qanapathi, 3 M. 
184 (91). 

(4) Bhagwan Sahai v. Naraingh Sahai, 
31 A. 612; Krishna v. Rayappa, 4 M. 
H. G-. -R., 98. 

(5) See the heading of this chapter. 

(6) Ch. VIII, Subramaniam v. Perumal, 

18 M. 454 (455). The rest of this judg¬ 
ment. cannot be now supported. The 
view that the sale of a mortgage is merely 
the sale of a debt charged on immoveable 


property Rnd therefore saleable as an 
actionable claim would have been right 
enough under the unamended definition 
of “actionable claim” and under the 
English Law, but since its express exclu¬ 
sion by the Amending Act I of 1900 it 
has certainly passed out of that category 
See 92—94. * 

(7) Damodhar v. Oirdhari. 27 A. 504 
(566). 

(8) By Act II of 1900 ; See 92—94. 

(9) Ramasami v. Chinnatn, 24 M. 449 
(463); followed in Matsaddi Lai v. Maho¬ 
med Hanif, 10 A. L. J. 167; Subrama- 
ntam v. Perumal 18 M. 454; followed in 
Dwarka Dasa v. Danakoti, 15 M. L J 
198, 23 I. C. 129. Matsaddi Lai v. Mhd- 
Hanif, 10 A. L. J., 167 ; 15 I. C. 853.’ 
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because it is practically impossible to deliver possession of them—the only 
other alternative allowed by the section. Such is the mortgagor s so- 
called equitv of redemption* 1 ) specially where the possession is with the 
mortgagee, the grantor or the lessor’s reversion* 2 ). 

The term “ tangible immoveable property " would comprise not only 
things such as land, houses and the like, but also shares and interest 
thereon. An undivided share in immoveable property would, for instance, 
be such property the sale of which, if for below Rs. 100, need not be 

registered.* 3 ) 

1052. But though a sale may be in conformity with the form here 
prescribed, it will not be necessarily effective and complete, unless it is 
- complete in its other essential particulars. These may be stated to be (i> 
t that the property be saleable; (ii) the vendor must have the title; (iii) and 
f be competent to sell; (iv) the price must be fixed, and paid or promised; 
J or part-paid or part-promised ; and (v) the property of which the ownership 
- j s transferred must be determinate and properly described; of these the 
' first three essentials have been already considered.* 4 ) It will be necessary 
to consider the other two presently. (§ § 1059—1061, 1091.) 


1053. Of course, a thing cannot be regarded as “ tangible ” of which 
no present possession is possible. Consequently the equity of redemption 
in a possessory mortgage would be an “ intangible thing^" while the same 
right in the case of a non-possessory mortgage would be a “ tangible " thing, 
and similarly, while the right of the mortgagee in a non-possessory mortgage 
would be an “ intangible thing " his right in a possessory mortgage would 
be a “tangible thing."* 5 ) So again, as stated in the section “reversion" 
is an intangible thing. Such is held to be the lessor’s interest after the 
lessee takes possession.* 5 ) As regards tangible property the section enacts 
that where its value exceeds Rs. 100, sale of such property can only be 
made by a registered instrument. But where its value is less than R*s. 100, 
then a sale may be made either (i) by a registered instrument, or (ii) by 
delivery of possession. But as regards intangible property it prescribes the 
unifrom rule that, irrespective of its value, it can be sold only by a regis¬ 
tered instrument. But though the requirements of the section as regards 
registration 1 may be complied*™*. it does not thence follow that the mere 
registration of a conveyance is of itself sufficient to pass the property or 
to make the sale a completed one, for there might be circumstances that 
would show that it was not intended that the transfer should have any 
immediate operation, although the deed had been registered *^ For unless 
the registration is followed up by some other overt act evidencing the re¬ 
linquishment of his rights by the vendor, there is not a complete sale. 

1054. Necessary Ingredients of Sale. —In order then to complete the 
transaction, there must besides be either delivery of the sale-deed to the 
vendee or receipt of consideration or some other overt act such as effectua- 


(1) See Section 72 ante and cases there 

cited- . 

(2) See Section 73 ante and cases 

Peare Lai v. LaUi, 11 I. C. 673 ; 
14 O.C. 161 ; Mg. Hoe Kyin v. Pe Hla 

(1924), R. 267. . . , , 

(4) For the property being saleable— 

s. 6 ; the vendor’s title and competency— 


s. 7. 

(6) Ramasami v. Chinnam, 24 M. 449 
(463) ; contra Subramaniam v. Perumal 
18 M. 454, dissented from ; Mut-sadd 
Lai v. Muhamad Hanif. 10 A. L. * 

(6) Bhaskar v. Padam, 40 B. 31^ 

(7) Sheo Narain v. Darban, 2 C.VY-t- 
N., 207 (208); Ramctlinga v. Ayyad »>• 
28 M. 124. 
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tion of the mutation of names evidencing the completion of transfer, to 
justify the court to hold that the vendor had finally divested himself of' his 
rights in the property in favour of the purchaser. < J > Hence if it was in¬ 
tended by the parties that the title should pass only upon the fulfilment 
of a condition as upon the payment of the consideration-money, no title will 
pass unless the condition has been performed, or the payment made.* 1 2 * 
On the other hand, where the whole of the purchase-money had been paid 
and possession delivered to the purchaser, and nothing remained to be done 
but the execution of a registered conveyance, it was held that from the 
date of the payment of consideration and the transfer of possession, the 
vendor was nothing more than a bare trustee, and that he had no interest 
in the property which his creditor could attach.* 3 * It was, however, con¬ 
ceded that the case would have been different if at the time of the attach¬ 
ment the purchase-money had not been paid.* 4 * As it is, it may be per¬ 
missible to express a doubt as to the soundness of the decision for which 
the section affords no authority. It is conceivable that the purchaser would 
acquire a charge on the property for the amount of his purchase-money,* 5 * 
but the acquisition of a charge is not tantamount to the acquisition of owner¬ 
ship, which the law has declared can only be made by a registered con¬ 
veyance A 6 ) Registration is prwia facie proof of intention to transfer the 
title, and the party who alleges the existence of a collateral agreement 
must strictly prove it.< 7 > The mere non-payment of the purchase money 
where it is not made a conditio sine qua non does not afford evidence of 
such an intention as to render a registered deed inoperative. So where a 
deed of sale had been duly executed, registered and delivered and the 
purchaser had been paid a portion of the purchase-money, it was held that 
these facts amounted to a full transfer of ownership so as to entitle the 
purchaser to maintain a suit for possession of the property sold, notwith¬ 
standing that he had not paid the balance of the purchase-money to the 
vendor or to a mortgagee of the property, as stipulated in the deed.* 3 * In 
the converse case, it was held, in a case decided before the Act, that where 
the sale-deed, though signed and registered, has not been delivered, and 
no part of the purchase-money was paid, the vendor could not be compelled 
to complete the transfer.* 9 * In another case, a bill of sale, though duly 
executed, was not delivered to the purchaser, but was deposited with a third 
party, to be held by him until the purchaser should perform certain acts, 
the performance of which was the consideration for the sale. The purchaser 
subsequent^, by a trick, got possession of the sale-deed before he had 
performed all the acts in question, and then sued for possession, but the 
court threw out the claim, holding that the conditions on the fulfilment 
of which the sale was to become complete not having been performed, the 
purchaser was not entitled to enforce the deed.* 10 * As regards the necessity 

(1) Sheo Narain v. Darbari, 2. C. W. N. 

207 ; followed in Mnnladan v. Raghuuandu 
nandan, 27 C. 7 ; Tindanmal v. Mah'tnund 
mad, 5 Sindh L. R., 83. 

(2) Mnnladan v. Rughtinandan, 27 C. 

7 ; Gostho Behary v. Rohini Gown Uni, 13 
C. W. N., 092 Sangu v. Cumarasami, 

18 M. 61 ; Ramalinga v. Ayyadorai , 28 
M. 124 (126). 

(3) Karalia v. Manmikhram , 24 B. 400. 

(4) Hormasji v. Keshav, 18 B. 13 ; 
distinguished by Jenkins, C. J., in Karalia 
v. Mansukliram, 24 B. 400 (402). 

(5) S. 55 (6) ( b ), post. 

22 


(6) Of. Papireddi v. Narasareddi, 16 
M. 464 ; Sheo Narain v. Darbari, 2 C 
W. N., 207. 

(7) Sheo Narain v. Darbari, 2 C. W N 
207 (209). 

(8) Managi Singh v. Sarat Lai, 4 C. 
L. J., 334; Shib Lai v. Bhagwandas, 11 
A. 244 ; dissenting from Ikbal Beaatn 
v. Gobirul, 3 A. 77. 

(9) Indurjeet v. Gujadhur, 5 W. R., 
248. 

(10) Raj Chunder v. Raj Nath, (18641 

W. R., 222. 1 
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of registration, it was at one time held by the Calcutta High Court that the 
section was not exhaustive and imperative in requiring that the transfer of 
immoveable property of less than Rs. 100 should be made only by one of 
the modes there stated so as to confer a valid title,v 1 ) Dut the assumption 
made was unwarranted and the case had soon afterwards to be overruled .< 
In ordinary cases the transfer of ownership may be sufficiently symbolized 
by the registration of a sale-deed.< 3 > 

1055. Sale below Rs. 100—As regards the sale of property for less than 
Rs 100 the rule enacted is that the sale should either be made by a re¬ 
gistered instrument, or that it must be attended by transfer of possession.^ 
If the vendor of property of less than Rs. 100 in value conveys it by an 
unregistered sale-deed and does not deliver possession, the vendee by tne 
force of this section acquires absolutely no right therein, but of course sucn 
a document would be a muniment of his title which he can sue on, it 
necessary, for specific performance of the contract as evidenced thereby.* 

“ Delivery of possession ” does not imply any formal making over of 
possession by the vendor. It is sufficient if the vendee takes it in sucn 
form, as possession in the property is susceptible of being transferred. 

“ I do not think it is necessary,” said Trevelyan, J., that there should 
be any formal making over of possession. It can scarcely be supposed that 
the Legislature, while making provision for transaction which would “° stl y 
be between poor people, would insist upon very strict formalities. Where 
the vendee obtains possession on the date of the sale and remains m posses¬ 
sion thereafter, I think it is reasonable to presume that the possession so 
obtained was a lawful one, and had been given by or with the assent, ex¬ 
press or implied, of the person previously in possession namely, the ven¬ 
dor ”< 7) Beverley, J., however, dissenting, observed in the same case that 
the' question of the delivery of possession depended upon the intention of 
the parties And this view was not only affirmed but carried further in a 
Rubseciuent case in which the view taken appears to have been that the 
delivery of possession must not only be with the intention of transferring 
.y f made in such a manner as the nature of the pro- 

ownership but it ^ust be r held the Madras High Court that 

Fi! y ol?r«tion of a sale-deed constitutes a sufficient delivery.^) Again 
BincJ fale is defined to be the transfer of “ ownership,” it follows that if 
?he vendor is not the owner of the property he is incapable of selling it, 
w in n ease although the purchaser cannot enforce his sale imme- 

diatelv he may if he chores to wait, be able to enforce it, if the vendor 
^any't^e af&rwards acquires the property sold.<«> That the delivery of 
possession must be real and n ot fictitious has been insisted upon by the 

(5) Daya Bam v. Sita Bam, 79 I. C. 
(A.) 394. 

(6) Ganga v. Kali Chum, 22 C. 1 / 9 ; 
Makhanlal v. BanJcu, 19 C. 623, F. B. 
(overruling Khatu Bibi v. Madhoram 

16 C. 622). ^ ._ 0 

(7) Ganga v. Kali Chum , 22 C. 179 

(184). , c . 

(8) Sabendrapada v. Secretary of State, 

34 C. 207. , i *7 

(9) Ponnayya v. Muttu Goundan, ij 

M. 146; following Naram Chunder v. 
Dataram, 8 C. 697. 

(10) S. 43. ante. 


(1) Khatu Bibi v. Madhoram, 16 C. 
622. 

(2) Makhanlal v. Banku Behnri, 19 
C. 623, F. B.; overruling Khatu Bibi v. 

Modhuram, 16 C. 622. 

(3) Ponnayya v. Muttu Goundan, 1 / 

M. 146. _ , 

(4) Biswanath v. Chandra Narayan, 
48 C. 509, P. C.; Dawal v. Dharma, 41 
B. 550 ; Jogendra Narain v. Nanmatha, 
34 I. C. 106 ; Udit Narayan v. Mathra 
Prasad, 29 I. C. 413 ; Gtdab v. LaUu Sxngh, 
22 O. C. 58 ; 51 I. C. 561 ; Hnday Biharx 
v. Bam Bani, 81 C. L. J., 460 ; 37 I. C. 
20 . 
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I 

Pnvy Council* 1 ) but its reality must of course depend upon the nature of 
the property; where, for instance, the sale is to a lessee or mortgagee already 
in possession a direction by the vendor that the vendee should keep the 
property as absolute owner is sufficient delivery.* 2 ) 

1056. Conditional Sale: Covenant lor Repurchase _Transfer of owner¬ 

ship implies transmutation of all such rights as the vendor possessed in the 
property. If, therefore, the vendor has reserved some rights for himself or 
has stipulated for rights inconsistent with the nature of the interest con¬ 
veyed, there is then no sale in law. But the condition must affect the 
transaction and not merely some of its incidents. If, therefore, the vendor 
should stipulate that the price would be paid on his obtaining possession 
of. the property and that no payment at all would be made if he did not get 
possession, the transaction would still amount to a sale within the meaning 
of this section.* 3 ) It does not infrequently happen that the vendor stipu¬ 
lates with the purchaser that should he at any time pay him a price certain 
or ascertainable, the purchaser would then be bound to reconvey the property 
to him in pursuance of the covenant. Two questions may arise in this con¬ 
nection: (a) is the covenant a covenant running with the land and enforce¬ 
able against all subsequent vendees? and ( b ) what is the nature of such a 
covenant and within what limits would it be enforced ? The nature of deeds 
containing such covenants is often a matter of some complexity. For such 
deeds of sale are not often distinguishable from mortgage-deeds, and, indeed, 
the adoption of peculiar nomenclature to designate such transactions as 
mortgages by conditional sale suggests their close affinity to sales from 
which the only differentiating element present in them is the existence of 
a condition for repurchase or redemption in favour of the ostensible vendor, 
but which in truth places the relationship of the parties upon an altogether 
. different footing. The question is said to be one of intention and so it is, 
but it scarcely affords any solution of the question. For the question still 
remains, how is the intention to be determined. For this purpose, several 
tests have been applied and these may be taken as the indicia of inten¬ 
tion—( i ) In the first place, it is a salutary rule to keep in view that an 
instrument designated and executed as a sale would be so treated, unless the 
contrary is made manifest.* 4 ) For this purpose, oral evidence is wholly 
inadmissible,* 5 ) though documentary evidence of contemporaneous* 6 ) or sub¬ 
sequently executed deeds between the same parties would be admissible. 
This may lead to show whether (ii) the consideration is the debt advanced 
or the price paid; (Hi) if the former, was there any stipulation for the 
payment of interest or increase on repurchase, and what proportion did it 
hear'to the market price of the property;* 7 ) (iy) was possession parted out 
and out, or did the vendor retain some hold on the property; (v) was any 
provision made against its deterioration and improvement's; (vi) was the 


(lj Biswanalh v. Chandra Narayan, 
48 C. 509 (515), P. C. 

(2) Stiei1c Dawood v. Moideen, 48 M. 
L. J., 264 ; 21 M. L. W. 327. 

(3) Kankshar v. Abedi, 37 A. 631. 

(4) Ayyavayyar v. Rahimansa , 14 M. 

170 (172). 

(5) S. 92. Indian Evidence Act (Act I 
of 1872) ; Somana v. Qadigeya, 35 B. 231 ; 
So is inadmissible a prior writ en agree¬ 
ment which is deemed to have been 


supe^eded by the subsequent conveyance. 
Mtlebourn v. Lyons, (1914), W. N.‘, 234. 
Strangers to the deed are competent to 
shew by oral evidence that sale was a 
mortgage, Bageshri v. Poncho, 25 A. 473 
(474). 

w W °i id * li v - Shafamat Husain, 
33 A. 122 ; Jhanda Singh v. Wahiduddin, 
33 A. 585 (598, 599); Qhulam Nabi Khan 
v. Ntazunnissa, 8 A. L. J., 119. 

(7) Narayan v. Vighve, 40 B. 378. 
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covenant for repurchase mutual and rec.procal so that the vendee could 
resell as much as the vendor could repurchase at his option <> (»») 
am period fixed by the collateral agreement for repurchase by the vendor 
What proportion do the profits bear to what would be a reasonable and 
current rate of interest on the consideration; (vm) how far is the language 
„f the deed consistent with sale or mortgage? Is it more consistent 
one than the other? (ix) Subsequent conduct of the parties, eg., howvvas 
the transaction treated® and how is the delay in reclaiming the Property 
accounted ford 1 2 3 4 ) (x). Was there any reason for masking the real nature ot 

the transaction? If it was a mortgage why was it not plainly “L-tith? 
Tf it was a sale why were dubious expressions used in connection theie\\itn/ 
Is to the last ft is a matter of common knowledge that in transactions 
entered into by Mahomedan creditors who have religious scruples agamsi 
the taking of interest the charging of which is prohibited by the Koian 
subterfuge is sometimes resorted to by giving a mortgage the garb of a 
sale and stipulating for its resale upon terms which correspond to those or 
a mortgage P And even where an out-and-out sale is intended a ^ovenan 

for repurchase is sometimes inserted as a solatium to the 8 n ®7? d . 

who continues to cherish the illusion that he has after all bid only an 
an re voir and not a good-bye to his ancestral lands. 

in*7 n mere reservation of a power to re-purchase does not, of 

1057. Such amere reser^ ^ ^ mortg age, if there has been 

Operation of hona dde purchase of an interest out-and-out ( The 

such covenants. tendency of modern decisions is to take the deeds for their 

face value, and draw therefrom only such inferences as are legi^ftely 

and even irresistiblv deducible. As Lord Cranworth said : , The r ^ e of 

1 „• on thia subiect is one dictated by common sense, that prim a facie : an 

absolTte conveyance contnining nothing to show that the relation of debtor 

i litn* jc t n exist between the parties does not cease to be an absolute 

im ^ . wi n mortgage merely because the vendor stipu ates 

conveyance and become a * * h .fo The condition is a privilege 

hj , the vendof and wouM be strictly enforced^ Hence if n 
power'to re- p u r ch a s e 7^° given upon a condition, the right cannot be enforced 


(1) Balkishen v. Legge, 22 A. 149, 
P. C. explained in Jhanda Singh v. Wahid- 
addin. 38 A. 570 (578), P. C. 

(2) Goodman v. Grierson, ll K. • 

Per Lord Manners; “The fair criterion 
by which the Court is to decide whether 
this deed is a mortgage or not I apprehend 
to be this: Are the remedies mutual and 
reciprocal? Has the defendant al the 
remedies a mortgagee is entitled to . 
Cited and followed in Jhanda Singh v. 
Wahiduddin, 33 A. 585 (591) ; O. A. 38 A. 
570 P. C.; Ghulam Nabi v. Niazunmssa, 

8 A. L. Jm 119. 

(3) Jhanda Singh v. Wahiduddin, 38 

A. 570 P. C. 

(4) Ayyavayyar v. Rahimansa, 14 m. 
170 (172); Gurunath v. Yamanawa, 35 

B. 258 (260) ; Per Lord Cranworth in 
Aider son v. White, 2 De. G. & J., 97 (105). 
*‘I think that the Court after a lapse of 


30 years ought to require cogent evidence 
to induce it, to hold that an instrument 
is not what it purports to be.” 

(5) Verner v. Winstanley, 2 Sch. & 
Sef., 393 ; Sender v. Greenway, 19 Ves., 
413 ; Gurusamy v. Stvaminadha, 2 M. H. 
C. R., 450 ; Baldeo v. Dhukram, Marsh, 
632. 

(6) Alderson v. White, 2 De. G. & J. 
97 (105); cited with approval in Jhanda 
Singh v. Wahiduddin, 38 A. 570 (580), 
P. C.; But their Lordships conceded that 
the dictum of Lord Cranworth’s may 
not apply to transactions governed by 
Mahomedan law. 

(7) Barrell v. Sabine, 1 'em., 268 r 

Ensworth v. Griffiths, 5 Bro. P. C. 184* 
Gurunath v. Yamanaya, 35 B. 258 ; Davi, 
v. Thomas, 32 P. R., 257 ; Oargadha, 
v. Shamley, 14 C. P. L. R.. 166 (168). 
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unless the condition has been complied with.(6 A stipulation that the 
money, required for the re-payment should not be raised by borrowing or 
•by selling or mortgaging or agreeing to sell or mortgage the property sold, 
And that if the money were so raised, the vendor would forfeit his right to 
.re-purchase, would thus be enforced.< 2 > Where a share in an estate was 
sold on condition that the purchaser should possess it himself as landlord, 
.and that if desirous of parting with it, he should restore it to the original 
•owner or his heirs at a fixed price', and the purchaser, having been restrained 
by his agreement from selling the property to a third person, on his retire¬ 
ment to England, gave other persons a farming lease of it for fifteen years, 
i)he lease was set aside on the ground that as the object of the original 
stipulation was to secure the constant possession of the share to some one 
with whom the original owner or his heirs, who still retained the residue 
of the estate, could keep up friendly relations, the grant of the farmer's 
lease was a violation of the covenant ; and that the heirs of the original 
•owner were entitled to have the share in suit conveyed to them at the 
stipulated priced 3 ) Where the terms of an agreement are that the pur¬ 
chaser should redeem a mortgage thereon and obtain a formal conveyance 
from the vendor, the transfer is not complete until these terms are fulfilled, 
though the purchaser may have been let into possession.( 4 > 

4 • % • 

1058. Of course, such covenants must be discriminated from those in 
which transfer by sale or mortgage is altogether prohibited and which 
are then void as ' offending against the rules which have been before 
discussed.< 5 > Parol evidence is always admissible to shew that in spite of 
the form, the transaction was really intended to be a mortgage.< 6 > It is not 
necessary that if embodied in a separate agreement, it should be registered, 
and such a stipulation is not void as opposed to public policy, for it is a 
paramount public policy not to interfere lightly with the freedom of con¬ 
tract.^) A condition for repurchase at an advanced price is similarly 
enforceable. Such transactions do not savour of a mortgage merely because 
the parties agree that the sale shall be cancelled under given circumstances 
mutually agreed to. But in all such cases there must have been a transfer 
of oivyiership which implies that the purchaser, as such, must have been 
put -in possession of the property,< 8 > and that the transfer should not have 
been made by way of security for a debt due or taken by the transferor. 
Though a covenant for repurchase may assume a variety of forms, still in 
its simplest- form it is usually expressed in the formula: “ I sell you this 
land, for a certain price; Out should I want it back you will have to resell 
it for the same or a certain price.” In such cases the transaction is un¬ 
questionably a sale with a covenant for repurchase. The transferor executed 
a sale deed in favour of the transferee, and the latter executed a contem¬ 
poraneous ” counterpart document ” agreeing to resell the same if a certain 
sum was paid him by a date fixed therein, failing which the sale should 
befcome absolute. The courts held the two deeds to constitute a sale with 
an agreement for repurchase, because there was no stipulation for payment 
of interest, nor any power reserved to the purchaser to sue for his purchase- 


(1) Darns v. T Thom s 1 Rus. * My., 
606; Sugd., V. & P. (14th Ed.), 199, 200. 

(2) Oangadhar v. Shamley, 14 C. P. L. 

H., 66. 

(3) Ramnath v. Wise, 25 W. R., 378. 

(4) Varda v. Lakhnut, (1877), B. P. 
3., 184. 


(6) S. 6 Comm, ante ; Mahram v. Aiu- 
dhia . 8 A. 452. 

(6) Muttylal v. Anundo Chunder, 5 M 
I. A., 72. 

(7) lb., p. 168. 

(8) Holmes v. Mathews, 9 Moo. P C! 
413(431). 
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money. The transferor had executed a previous mortgage which was 
superseded by the sale, and there was no explanation why a different form 
of mortgage was required. There was a delay of fifteen years in reclaiming 
the land, and there was no evidence that the parties intended to enter 
into a transaction different from that which appeared on the face of the instru¬ 
ments. 6) In another case two similar documents were executed on the 
same date, the sale being expressed to be “ subject to the terms of the 
deed of agreement executed by the vendee ” and which were held to convert 
the sale into a mortgage* 1 2 ) distinguishing the case in which the agreement 
for repurchase being declared to be given as of grace, the Privy Council 
held the sales to be a sale with an independent agreement for repurchase 
by the vendor.* 3 ) But it would seem that where two documents are contem¬ 
poraneously executed apart from express words to that effect, one would be 
read as subject to the other and in a similar case decided by the same 
court, two similar deeds were held not to convert the sale into a mortgage, 
because the two deeds were executed a week apart ;* 4 ) and because in two 
subsequent settlements the vendor did not set up his claim as mortgagor, 
but suffered the purchaser to be recorded as a full owner.* 5 6 ) In another 
case of the same court the two contemporaneous deeds similarly worded 
were held to bear their literal meaning and constitute a sale with a covenant 
for repurchase, there being nothing in the deeds to suggest that the purchase 
money was advanced as a debt, nor did the parties possess mutual and 
correlative rights, while the sale-deed declared that the sale had become 
“ absolute and final ” which, it was held, must be given their due weight.* 5 ) 
Such deeds have been similarly construed in Bombay.* 7 ) [Deeds which 
fall on the other side of the line will be found discussed under s. 58 post 
(§§ 1318—1324).] 

1059. Of all the tests before set out, the best test for determining the 
true character of a transaction is to enquire whether the original purchaser 
had power to recover the sum named as the price for such repurchase. If he 
had, the transaction is a mortgage; in any other case there is no mortgage. 
An instance of a transfer of rights short of ownership is a lease in which the 
lessor while conveying away certain rights still continues to be the owner 
of the property, a right in recognition of which the lessee pays him rent in 
some shape or form.* 8 ) But it has been held that a Mulgeni (perpetual) 
lease is a purchase pro tanto of the interest thereby assured.* 9 ) The 
question in such cases naturally turns upon the intention of the parties as 
expressed in the deed, and the onus is upon him who sets up a case against 
its plain intention, who may. have further to rebut the presumption arising 
from the conduct of the parties that the title as it. stood was consistent 
with their real intention.* 10 ) An agreement made subsequently to the sale 


(1) Ayyavayyar v. Rahimansu , 14 M. 

170; Bhayuxit Sahai v. Bhuywan Din 
12 A. 887 P.C. 

(2) Waj’id Alt v. Shajakat Husain, 
38 A. 122. 

(3) Bhagwan Sahai v. Bhagwan Din, 
12 A. 887 P. C.; followed in Jhanda Singh 
v. Wahiduddin, 38 A. 570 P. C. 

(4) Jhanda Singh v. Wahiduddin, 33 
A. 586 (600, 602). 

(5) lb., p. 604. 

(6) Ohulam Nabi v. Niazuntiissa, 8 A. 

L. J., 119; Rama Kant v. Kalijoy, 11 I. 


C. 124. 

(7) Bapuji v. Senavarajo, 2 B. 231 ; 
Vasudev v. Bhau. 21 B. 528 ; Qurunath 
v. Yamanava , 35 B. 258. 

(8) Sobhanadri v. Venkata Narasimha, 
26 M. 403 (408) ; following Sanniyasi v. 
Salur Zamindar, 7 M. 268. 

(9) Narayan v. Shri Ramchandra, 27 
B. 373 (377) ; following At orney-General 
v.Payne. 27 Beav., 168. 

(10) Holmes v. Mathews , 9 Moo., P. C. 
413 (433). 
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by the p ur eh aser to hand back the property to the vendor on the-last day of 
Jetti of any year on having repaid the purchase-money does not convert 

which 1 th Y l T rt f Uge - ( - ° n the ° ther hand - will often ariseTn 

wiiwh, though a deed may in terms purport to convey the property itself 

yet it is clear upon the face of the instrument that the intention of the 

parties was to convey the right of entry or the equity of redemption and 

nothing more. In such cases the court should not lay stress on the mere 

terms of the instrument, hut give effect to the intention of the parties 

±Jut there are manifest limitations on the operation of this rule For 

evidence of intention is a wide term, and while it is admissible within the 

limits here defined, it cannot be given to shew that a deed was intended 

k) have an effect wholly different from what it prima facie purports to be. 

For instance, where a deed is on its face, and purports to be a deed of sale, 

no extrinsic evidence will be admitted for the purpose of shewing that it 

was in reality intended to be only a deed of gift.* 2 ) And though in such 

a case the vendor may show that the consideration stated to be paid in 

the deed was never in fact, received/ 3 ) still evidence that it was never 

intended to be paid would be inadmissible. (As to when such covenants 

offend against the rule relating to perpetuities see (§§ 485, 486 ante.) 


1060. Fixation of Price. —Upon the principle, that a fixed price was an 
essential ingredient in a contract of sale, the ancient Homan Lawyers doubted 
whether an agreement that did not not settle the price was at all binding. 
Justinian’s Institutes and the Code state that doubt, and resolve it by 
declaring that such an agreement should be valid and complete, when and 
if the party, to whom it was referred, should fix the price; otherwise it 
should be totally inoperative; quasi nullo pretio statuto; and such is declared 
to be the law of England* 4 ) and sc in this country since sale is the transfer 
of ownership in exchange for a price, it follows that the price 
must be settled before there can be a valid sale, and the date of the sale 
would then be the time when the amount of the price is fixed.* 5 ) But it 
is not necessary for the specific enforcement of a contract for sale that the 
price should have been ascertained if the agreement was to sell at a fair 
valuation, or if the mode of ascertaining the price was subsidiary and non- 
essential.* 6 ) But such a contract must be distinguished from one in which 
the price is agreed to be according to the valuation of two persons, one 
chosen by each party, or of an umpire to be appointed by those two in 
case of disagreement,* 7 ) or where it is agreed to be fixed by arbitrators who 
fail to fix it.* 8 ) In all such cases price is deemed to be of the essence of 
a contract of sale, conditional on the determination of the price, failure 
to fix which puts an end to the contract.* 9 ) “ When the agreement is,” 
observed Grant, M. R., “ that the price of the estate shall be fixed by 
arbitrators, and they do not fix it, there is no contract, as the price is of 
the essence of the contract of the sale, and the court cannot make a 


(1) Ram Din v. Ram Lai , 17 A. 451. 

(2) Faizunnisaa v. Hanifunnisaa, 27 
A. 612. 

(3) Sab Lai v. Indarjit, 22 A. 371, P. 
C.; Balkishen v. Legge, 22 A. 149, P. C. 

(4) Per Sir William Grant in Milnes 

v. Orey, 14 Ves., 400 (408). 

(6) Bombay Tramways Co. v. Bombay 

Municipal Corporation , 4 B. 384 (460). 

(6) Qaskarth v. Lord Lowther, 12 Ves., 


107 : Emery v. Wa.se, 8 Ves., 505 ; Milnes 
v. Grey . 9 R. R., 307 ; Gourlay v. The 
Duke of Somerset, 13 R. R., 234 ; Dinham 
v. Bradford, Lt R. 5 Ch.. 519; Budhia v 
Hari Ram, 14 C. P. L. R.. 117 (120). 

(7) Milnes v. Grey, 14 Ves., 400. 

(8) Gourlay v. The Duke of Somerset . 

19 Ves. 429 9 

1 The Duke ° s 
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contract where there is none; but, where the contract has determined that 
the agreement is binding and concluded and such as ought to be executed* 
it does not require foreign aid to carry the details into execution. "W But 
where the fixation of price is left to two indifferent persons to be chosen, 
by either party, the question of price is not regarded as of the essence of 
the contract, since “ if the valuation cannot be made modo et forma, the 
court will substitute itself for the arbitrators/'! 1 2 ) So again, where the 
covenant was to refer a matter to an arbitrator in case of difference, the 
clause was disregarded as. non-essential, since the court is not at liberty 
to suppose there will be a difference, for there may not be any difference 
at all.”< 3 > So again where the conditions of sale provided that “ what¬ 
ever complete assessment may be fixed by the punches or the Survey 
Department in respect of the land is to be paid, but the same shall have 
to be paid from Rs. 2-8 to Rs. 5 per acre the sale was held to be valid,, 
though if the assessment be fixed beyond the rate prescribed by the parties, 
the Civil court would have jurisdiction to get rid of the excess/ 4 ) There 
is a great difference between the appointment of an arbitrator and of a 
valuer or referee; the first is appointed to decide differences which have 
arisen, the second to prevent differences arising/ 5 ) Once the price is 
settled, it is immaterial if it is paid to the vendor, or to any one on his 
behalf at his request/ 6 ) On the other hand, if the vendee has refused to- 
pay him the price, it is by itself no reason for setting aside the sale, since 
a sale once complete cannot be rescinded for failure of consideration, unless 
that right be expressly reserved, in which case the suit will be not in con¬ 
sequence of any general right vested in the vendor, but on the express 
covenant made. In any other case all that the vendor can claim is 
damages for the breach of promise to pay the price. And it is so even 
in case of the sale of moveable property where the vendor has only a lien 
upon the chattel sold so long as it does not go out of his possession/ 7 8 ) This 
principle has been extended also to the assignment of choses in action.W 


1061. Payment of Price.—The consideration for sale is the price paid 
or promised or part-paid and part-promised. Neither its adequacy, nor its 
prepayment is a conditio sine qua non though, of course, it is open to the 
vendor to make it so, in which case the sale will not be complete till the 
price be paid, and the court will enforce its payment/ 9 ) But this must be 


(1) Oourlay v. The Duke of Somerset, 
19 Ves., 429 (431, 432). 

(2) Per Lord Hatherley, L. C., in Din- 
ham v. Bradford, L. R., 5 Ch., 519 (523). 

(3) Per Kav, J., in Hart v. Hart, 18 
Ch. D.. 070 (087). 

(4) Limjihhai v. The Collector of Surat, 
( 1877). B P. J., 30. 

(5) Per Lord Bshor, M. R., in Re Carue- 

Wilson and Green, IS Q.B.D., 7 (9) (wrong¬ 
ly) cited in Shantaram v. Jamsetji, 4 

Bom. L. R., 212. 

(6) Blackie v. Clarke, 15 Bear, 595 
(601). 

(7) Shiblal v. Bhagwan Das, 11 A. 244; 

Mt. Rupa v. Bisamhar, 8 C. P. L. R., 
10 ; Lakhmichand v. Kisan, 14 C. P. L., 

10 ; Lakhmichand v. Kisan, 14 C. P. L. 

R., 57 ; Martindale v. Smith, 10 L. J., 
Q. B., 155. 

(8) Lakhmichand v. Kisan, 14 C. P. 


L. R., 57 (59). 

(9) Dart V. & P. (6th Ed.), 256 ; London 
Freehold <t- C. Co. v. Baron Seiffield, (1897)* 
2 Ch. 608 ; Mauladan v. Raghunandan, 
27 C. 7 ; Sarat Chandra v. Hari Pada r 
4 C. L. J., 338 ; Poonayya v. Muthu Gcnin - 
dan, 17 M. 146 ; Busi Reddi v. Busi Reddi, 
14 I. C. (M.) 120; Jagdeep v. Sonu Lah 
52 I. C. (P.) 363 ; Salamat Rai v. Ram- 
kishen (1911), P. L. R., 260; 12 I. C. 534 ; 
Bhagan v. Allah Ditto, (1911), P. L. R.,_ 
27 ; 9 1. C. 547 ; Hardit Singh v. Behari 
Lai, (1916), P. L. R., 9; 29 I. C. 305 ; 
Nitai Chandra v. Champaklata, 29 C. L. 
J. 250; 51 I. C. 104; Kumud Kamini 
v. Khudumani, 47 I. C. (C.) 202 ; Jogendra 
Narain v. Manmatha, 34 I. C. (C.) 106; 
Sheramot Ali v. Samad Ali, 19 I. C. (C.)» 
562 ; Tara Chand v. Nirmal Das, (1917), 
P. W. R., 46 ; 40 I. C. 489. 
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made clear at the time of the contract and as a part thereof, for it cannot 
be presumed and if denied it is on the vendor to prove it/ 1 ) But it is by 
no means necessary that the condition should be express or embodied in the 
written contract. It will suffice if it can be inferred from the circumstances. 
-Li, for example, the sale was made to avert an execution or to meet a 
pressing claim or other immediate necessity the court may even presume 
that the price was to be prepaid. It may be that the vendor expected that 
the price would be prepaid but that would not make it a condition precedent 
to the completion of the transfer. Two things are then necessary to be 
proved in this connection. First , that the price was agreed to be prepaid ; 
and secondly, that the completion of the sale was dependent upon it in 
which case he cannot recover possession without paying the price. But if 
the vendee had merely promised to pay the price it does not prevent the 
title from passing to him on completion of the legal formalities. He may 
then sue for possession and leave the vendor to sue for his money/ 2 ) but 
should the latter insist upon such payment before he is made to part with 
his possession it is then a question whether the court possesses the power 
to award possession conditional upon the vendee paying the price. According 
to the Calcutta view', the courts do possess such power/ 3 ) but this has 
been latterly denied in Madras where the court regards the assumption of 
equitable jurisdiction unwarranted by the plain provisions of the section/ 4 ) 
So w r here the parties intend that no title shall pass upon .registration 
till the consideration-money has been paid and the deed delivered, the court 
will give effect to such intention/ 5 ) But since registration is print a facie 
proof of intention to transfer the title, the party who alleges the existence 
of a collateral agreement must strictly prove it/ 6 ) But though under the 
section a transfer is complete although the price may not have been paid/ 7 ) 
still the vendee will not as a rule be entitled to possession without first 
paying the price/ 8 ) which remains a charge on the property in the hands 
of the vendee and may at any time, within the period prescribed by 
Article 132, Schedule II, of the Limitation Act, be recovered/ 9 ) But while 
the terms of the contract w r iTT be generally enforced, it is open to the 
parties in a suit for specific performance to urge such pleas as will in law 
negative the contract. ^ 


(1) Jogendra Narain v. Manmatha, 34 
I. C. (C.), 106 ; Jagdeep Sahai v. Sonu 
Lai, 52 I. C. (P). 363 ; Allah DitUi v. 
Nazar Din, (1916), P. R. 53 ; 33 I. C. 474 ; 
Abdul Aziz v. Kala Shah, (1916), P. W. 
R., 501 ; 32 I. C. 961. 

(2) Subbaiyer v. Maniam, 36 M. 8 ; 
Subramania v. Poowan, 27 M. 28 ; Artho 
Rama v. Artho Padhi, 25 M. L. J., 248 ; 
20 I. C. 952; Sagaji v. Namkar, 23 B. 
525 ; Shib Lai v. Bhagwan Das, 11 A. 244 ; 
Kaideshar v. Abdi Bibi, 37 A. 631 ; Ohul 
Bai v. Bala Baksh, (1917), Pat. 369; 
45 I. C. 330 ; Somasundaram v. Shwe Bwa, 
10 L. B. R., 133 ; 57 I. C. 948 ; Venkata - 
challam v. Mg. Tun E., 12 B. L. T., 98 ; 
45 I. C. 860. 

(3) Nilmadhab v. Haren Prasad, 17 
C. W. N., 1161 ; 20 I. C. 325 ; Sheonarain 
v. Darbari, 2 C. W. N., 207; Jogendra 
Narain v. Manmatha, 34 I. C. (C.) 106. 

(4) Yella Krishnamma v. Kotipalle, 43 


M. 712; dissenting from contra in Subra • 
mania v. Poouan, 27 M. 28 ; Rama Aiyar 
v. Vanamamalai, 27 I. C. (M.) 336. 

(5) Mauladan v. Raghunandan, 27 C. 

7 ; Surat Chandra v. Hari Pada . 4 C. L. J., 
338 ; London Freehold, etc., Co. v. Baron 
Seiffield, (1897). 2 Ch., 608. 

(6) Sheonarain v. Darbari, 2 C. W. N. f 
207 ; Jogendra Narain v. Manmatha, 34 . 
I. C. (C.) 106. 

(7) Umedmal v. Davu, 2 B. 547 ; Mohun 
Singh v. Mt. Shib Kunwar, 1 N. W. P. 
H. C. R., 85 ; Ooor Persad v. Nanda Singh, 
ib., 160; Tati a v. Baboji, 22 B. 176 (183) ; 
Sagaji v. Namker, 23 B. 525 ; Qovindam- 
mal v. Qopalachariar, 16 M. L. J. R., 524. 

(8) Mohun Singh v. Shib Kumvar, 1 
Agra, 85; Umedmal v. Davu, 2 B. 547. 
See S. 55 post, Comm. 

(9) Verchan v. Cumaji, 18 B. 48. 
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1062? Adequacy or inadequacy of price is not an essential element in 
completing a sale* 1 ), though its gross inadequacy would be evidence of fraud, 
misrepresentation or the exercise of undue influence upon which the vendor 
may rely for avoiding the sale. But even apart from this if the vendor be 
a minor and the sale be made by his guardian the court may refuse to 
sanction sale on the ground of inadequacy of price. But such cases are 
exceptional and it might be said that in them the contract is never com¬ 
plete unless it is sanctioned by the prescribed authority. Inadequacy of 
price and its non-payment may also be evidence of the fact that the sale 
was nominal and not intended to be real ;C 2 > but if the sale was real the 
mere fact that the price was low, or that it had not been paid by the 
vendee is not a blot on his title which is complete and entitles him to 
recover possession. But in such suit it is open to the vendee to oppose 
possession upon the ground of inadequacy of price. Indeed, under Section 
28 of the Specific Relief Act it is open to the court to refuse specific 
performance of the contract upon any of the following grounds, namely: — 

(a) ‘if the consideration to be received by him is so grossly 
inadequate, with reference to the state of things existing at the date of 
contract, as to be either by itself or coupled with other circumstances 
evidence of fraud, or of undue advantage taken by the plaintiff; 

( b ) “ if his assent was obtained by misrepresentation (whether wilful 
or innocent), concealment, circumvention, or unfair practices of any party 
to whom performance would become due under the contract, or by any 
promise of such party which has not been substantially fulfilled; 

(c) “ if his assent was given under the influence of mistake of fact, 
or misapprehension; provided that, when the contract provides for com¬ 
pensation in case of mistake, compensation may be made for mistake 
within the scope of such provision, and the contract may be specifically 
enforced in other respects if proper to be so enforced." 

1063. Although the term " price " has been nowhere defined, it is no 
u price »» and doubt used to denote consideration in the shape of money, 

“ Value ” distin- or what is its equivalent,* 3 ) for if the transfer is otherwise, 
guished. it ma y be either an exchange or a gift, but not a sale.* 4 > 

Where money is changed for money or currency notes, it is an exchange 
and not a sale.* 5 ) The term "price" of a thing must be distinguished from 
its value, since while the former denotes its money value, the latter is 
used in a variety of senses, notably as denoting its worth or the general 
purchasing power. But the older economists made no discrimination between 
the two terms, and their indiscriminate use is observable in the section. 

Of course, in the sense that it is the consideration in the shape of money 
or money’s worth, the term has often been used in senses widely different 
from its recognized sense in ordinary parlance. Even the consideration 
paid for a usufructuary mortgage with possession has been held to be com¬ 
prised in the term as used in the icajib-ul-arz recording the right of 


(1) Doma v. Oovind, (1924), N. 124. 

(2) Alamdar v. Moti Ram , 16 A. L. J., 
464 ; 46 I. C. 382 ; 

(3) Ariyaputhira v. Mathulcumara ■ 

eau'my, 15 I. C., 343 (345). 


(4) E. v. Appava, 9 M. 141 (142) r 
Volkart v. Vettivelut, 11 M. (467); Thiru - 
venqidachariar v. Ranganaih, 13 M. L. J. r 
500. 

(5) E. v. Jogeshur, 3 C. 382. 
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co-sharers to pre-emption.<D The term “ price ” is not the same thing as 
valuable consideration. It is more limited in its significance and means 
either money or something very akin to it.< 1 2 3 >” Consequently, a transfer of 
land by the husband to his wife to be enjoyed by her during her life-time 
in lieu of her claim for future maintenance is not a sale—nor is it a gift. 
It is merely a grant and if the land transferred be worth more than 
Rs. 100 it is not void for registration.O) The question whether a trans¬ 
action amounts to a sale must depend upon whether the consideration for 
it can be described its “ price.” The fact that the transaction is one 
between relations and other considerations does not prevent it from being 
a sale if at least a part of the consideration paid can be described as its 
price. So while the relinquishment by a Hindu widow of her life-interest 
in favour of her reversioner would amount to a surrender, it would be 
converted into a sale if she was paid for it.< 4 5 > If on other hand the 
consideration be some other land given to her by the reversioner it would 
then bg an exchange. 

1064. Price when refunded. —If for any reason specific performance of a 
contract is refused, the vendee is entitled, according to equity and good 
conscience, to the refund of the consideration-money paid ;( 6 ) but where a 
contract for sale goes off by default of the purchaser, the latter cannot 
recover any deposit which may have been paid by him to the vendor in 
pursuance of the contract.< 7 > ‘‘I do not say,” observed Cotton, O.J., 

that in all cases where this court would refuse specific performance, the 
vendor ought to be entitled to retain the deposit. It may well be that 
there may be circumstances which would justify this court in declining, 
and which would require the court, according to its ordinary rules, to refuse 
to order specific performance, in which it could not be said that the pur¬ 
chaser had repudiated the contract, or that he had entirely put an end to 
it, so as to enable the vendor to retain the deposit. In order to enable the 
vendor so to act, in my opinion there must be acts on the part of the 
purchaser, which not only amount to delay sufficient to deprive him of the 
equitable remedy of specific performance, but which would make his 
conduct amount to a repudiation on his part of the contract. ”< 8 ) 

1065. When sale must be registered. —After defining sale, the section 
proceeds to enact how a sale may be validly made. The effect of para¬ 
graphs 2 and 3 is to render registration compulsory in all sales of intangible 
property, and of tangible property of the price of Rs. 100 and upwards. The 
object of registration being primarily to give certainty to titles and to 
prevent the fraudulent fabrication of documents, its provisions are very 
strictly construed, and for that purpose the courts are empowered to go 
behind even a certificate of registration to see if it was registered by an 
officer duly empowered; and if it finds that the registering officer had no 
jurisdiction, it will refuse to receive it in evidence on the ground that it 


(1) Hulas Rai v. Ram Prasad, 28 A. 
454. 

(2) Ariyaputhira v. Muthukumar-saumxy 

37 M. 423. 

(3) Mfidam Pillai v. Badra Kali, 45 
M. 612 F. B. 

(4) Belireddi v. Betireddi, 34 I. C. 
(M.) 748. 

(5) Ariyaputhira v. Mathuk umars aurmy. 


37 M. 423. 

(6) Alokeshi v. Hara Chaud, 24 C. 897. 

(7) Bishan Chand v. Radha Kishan, 
9 A. 489; following Ex parte Barrell. 
In re Parnell, 10 Ch., App., 512 ; Howe 
v. Smith, 27 Ch. D., 89. 

(8) Howe v. Smith, 27 Ch. D., 89 (95), 
cited with approval in Alokeshi v. Har a 
Chand, 24 C. 897 (899). 
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was not duly registered.Where a document was presented for registration 
by the agent of the executant, who had died before its registration, and 
the registering officer registered it, it was held that the document could 
not be regarded as having been duly registered, the defect in its presentation 
being incurable, for the proper person to appear after the deceased 
executant was not his attorney whose power lapsed with his death, but the 
attorney of the executant’s representatives or assigns. “It is for those 
persons,” observed their Lordships, “ to consider whether they will or will 
not give to the deed the efficacy conferred by registration. The registrar 
could not be held to exercise the jurisdiction on him, if,, hearing of the 
execution of a deed, he got possession of it and registered it, and the same 
objection applies to his proceeding at the instigation of a third party who 
might be a busy body.“ 1 (2) 3 A document relating to immoveable property 
which is situate partly in and partly outside British India may be registered 
in the district in which a portion of the property is situate.( 3 > In regard 
to its provisions for registration the section must be regarded as supple¬ 
mental to the Indian Registration Act.< 4 > Section 3 of the Registration 
Act defines immoveable properly to include “ land, buildings, hereditary 
allowances, rights to way, lights, ferries, fisheries, or any other benefit to 
arise out of land, and things attached to the earth, but not standing timber, 
growing crops, nor grass.” And under section 17, all non-testamentary 

instruments which purport or operate to create, declare, assign, limit, or 
extinguish, whether in present or in future, any right, title or interest, 
whether vested or contingent of the value of one hundred rupees and 
upwards, to or in immoveable property, are, so as to be valid, com¬ 
pulsorily registrable. As the Registration Act is in force in the Punjab, 
the provisions of this clause must apply to that province alsod 5 > There is 
some difference between the definition of the term “ immoveable property ’’ 
as given in this Act< 6 > (if definition it can be called) and that given in 
the Registration Act, for which, however reference must be made to the 
foregoing commentary. (§§ 71—85). 


1066. The registration of an instrument falling under the second clause 

is compulsory. Two cases have been, however, decided by 
Is sale in Maho- Allahabad High Court, which prima facie might be 
medan tew an re g arc | ef l ns opposed to the requirements of the section, 

excep on. j n fc j ie ear ii er case, the co-sharer of a village orally sold 

his share to a stranger for Rs. 300, in order to avoid the enforcement of 
the pre-emption clause of the ivajib-ul-arz by the other co-sharers. On the 
other co-sharers bringing a suit for pre-emption, it was held by the 
majority of the Full Bench (Mahmud, J., dissenting) that, since the vendee 
had paid the purchase-money and had obtained possession to which he 
would have been entitled if he had instituted a suit for specific performance 


(1) Benimadhah v. Khativ Mondal, 14 
C. 449 ; distinguishing Ram Coomar v. 
Khooda Neu'az, 7 C. L. R., 223 ; Makhun- 
lal v. Koondunlal, 15 B. L. R., 228, P. C. 
in which the registering officer had juris¬ 
diction. 

(2) Mujib-un-nessa v. Abdul Rahim , 
3 Bom. L. R., 114 P. C. 

(3) S. 28, Act III of 1877 ; But it will 


not necessarily affect property situate 
out of British India. Oopal v. Annabhat, 
25 B. 50 ; Hari Ram v. Sheo Dayal, 11 A._ 
136, P. C.; overruling Sheodyal v. Hari 
Ram, 7 A. 590. 

(4) Act III of 1877, see s. 4, ante. 

(5) Lehna v. Oanpat, (1890), P- R-* 
No. 115, F. B 

(6) S. 3, ante. 



SALE OF IMMOVEABLE PROPERTY. 


685 


<J # oauu vi ****v» » -- 

of the contract, the plaintiffs were entitled to pre-empt.® This case has 
been, however, distinguished by the Madras High Court which has held 
that in it the vendor and vendee having colluded to defraud, the pre- 
emptors could not take advantage of their own fraud/ 2 ) It may also be 
added that the right of pre-emption commences as soon as there is an 
attempt at sale/ 3 ) In a more recent case the majority of the bull Bench ot 
the same Court has held, that in the case of a Sunn, Mahomedan trans¬ 
ferring certain immoveable property exceeding in value Ks 100, under 
such circumstances as the price was paid and possession of the property 
delivered to the transferee, hut no sale-deed executed, there was, under th 
Sunni Mahomedan law complete transfer giving the rl g h * of J’^ 0 '!'! l ’ t 
to the claimants.® In this case, the learned Judges ° bserv ® <1 
was not the intention of the Legislature in passing this Act to alter directly 
or indirectly the Muhammadan law of pre-emption as it existed and «as 
understood ^for centuries prior to the passing of this Act by substituting 
for the sale referred to in that law, the “ sale " coupled with the restriction 
of th =s section (» If this view of the Allahabad High Court be accepted 

t £ tuffollow that the term ;; '“ It “ 

ratiocination, 

Nevertheless 11 the same view was reiterated 
that the definition of sale in the section is not 

nil nnmfKPs Thus under the Mahomedan Law ot bhajja or iieempuon 
all purposes. iiu. -• i k v another person is invalid, and 

sale of a thing at a P ric ® • j se to \ d r ight for pre-emption unless the 
hence such a sale would not give gn ^ ^ ^ ^ ig 

purchaser have possess- on of the ^ n j ques tion of pre-emption the 
deemed to be complete/*) Ir‘ c^g^ng^ne^ ^ ^ happ ^ thnt . ft 

Mahomedan law «dom is the PP ec t ion n nd yet incomplete under the 
sale may be complete 1 " x> i. apart from a sale considered in 

Mahomedan law, and vice vei • . £ CO urse held to be applicable to 

relation to pre-emption the section is^ * C ^ le ss of caste and creed/*) 

Mahomed a ns, as it is • «PP • - f f ^ der the Mahomedan law will 

be*founcf S fuHy EtdlnlreX* dealing with that branch of the law.® 

1067 The question whether the transfer of property by a Mahomedan 
1067. The <l u j e n l eonsiderntion of a dower-debt is a sale or a gift has 

Sale in lieu of ed the attention of the courts in several cases. In 

dower. some of these, the transfer was held to be a gift requiring 

sanction to complete it.W But in view of the explicit prov 1S .ons of this 


(1) Janki v. Oirjadat, 7 A. 482, F. B. 

(2) Papireddi v. Nartuareddt, lb M. 

464 

(3) Elberling on Inheritance, &c., p. 
302, cited in Begam v. Mohammed Yakub, 

16 A. 344 (347), F. B. 

(4) Madho v. Bartx Singh, 16 A. 337 



(6) Ibid, at p. 351. 

(6) Najim-un-Nissa v. Ajatb Ah 9 22 

343 

(7) Begum v. Mnhummad Yakub, • 16 


A. 344 F. B. 

(8) Qhafuruddin v. Hamid Husain, 10 
A. L. J. 154. 

(9) Baillie’s Mahomedan Law of Sale 
p. 4 ; 3 Fatwas Alamgiri, p. 3 For the law 
of pre-emption—Baillie’s Digest of Maho¬ 
medan Law, p. 477 ; Ameer Ali’s Maho¬ 
medan Law, Chap, xxv., pp. 589, 611. 

(10) Khairoonis8a v. Raxvahan Johan , 
2 C. 184 ; Mahamad Esuf v. Pattamsa, 
23 M. 70. 
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section and the view Mahomedan law takes of dower (§ 888) it appears to 
be clear that such a transfer is a sale and not a gift within the mean : ng of 
this section/ 1 ) 


1068.' Sale by Estoppel. —Although a registered document is, in cases 
Adverse sa * es °* the va ^ ue of Rs. 100 and over, absolutely neces- 

possession. sary, it does iu>t thence follow that a vendee can under 

no circumstance acquire an indefeasible title to the 
property sold to him under a defective conveyance. The possession of a 
vendee under these circumstances must be regarded as adverse, and hence 
after the expiration of twelve years his title would necessarily become 
perfect.* 2 ) But a title acquired by adverse possession is not a title acquired 
by sale, which, in order to confer an immediate legal title, must now 
conform to the provisions here enacted, without which there can be no 
completed sale, though there may be transfer of possession and payment 
of consideration,* 3 ) that is to say, neither acknowledgment of the vendee’s 
title by the vendor, nor receipt of price by him, nor delivery of possession 
can, in the absence of a valid conveyance, pass any title in the vendee 
whatever may be the outstanding equity in his favour/ 4 ) In some cases the 
contrary has been no doubt held/ 5 ) but these cases are founded on no 
intelligible principle, and if accepted, would have the effect of overriding 
the clear provisions of law. This is made clear by the wording of clause 2 
which enacts the “ only ” mode of transferring property by sale. There is 
then no room for the acquisition of title to property by estoppel/ 8 ) 
compromise* 6 ) or otherwise/ 7 ) As the Privy Council remarked in a case 
in which evidence of transfer was furnished by several admissions, petitions 
filed in court and the mutation of names: “ These are the transactions 
relied on by the defendant to prove the transfer under which he claims. 

It is not disputed that according to the law established at this time such a 
transfer could not be effected except by a registered deed.” Then referring 
to the petitions, admissions, and mutation of names they concluded : ” But 
even if a complete change had been effected in these respects, it would at 
the utmost do no more than give a starting point for the law of limitation. 

It would not supply the conditions of the law of transfer.”* 9 ) But this 


(1) Ohulam Mustaffa v. Hurmali . 2 A. 
854 ; Suba Bibi v. Balgobind, 8 A. 178 ; 
Abbas Ali v. Karim Baksh, 13 C. W. N., 
160; Asalat v. Shambhu Dayal, 14 O. C. 
214 ; 11 I. C. 928 ; Nur Mahomed v. Allah - 
ivasal, (1915), P. L. R., 27, 35 I. C. 562 ; 
Mhd. Zalcikhan v. Mannu Sahu, 2 Oudh 
W. N. 171 ; Fahmidunnissa v. Hiratal , 
17 N. L. R.. 103 ; 64 I. C. 126. 

(2) Nallamuthu v. Betha Naickan, 23 
M. 37. 

(3) The contra held in Bmxsi Seth v. 
Pandoba, 12 C. P. L. R., 154, follows no 
intelligible principle and has been since 
dissented from in Durgai v. A jab Singh, 
15 C. P. L. R., 33. 

(4) Lalchand v. Lakshman, 28 B. 466 
(471). 

(5) E. g, in Ram Baksh v. Mughlani 
26 A. 206 ; Karalia v. Mansukhram, 24 B. 
400. 

(6) In re Barrow , 14 Ch. D. 432; The 

Madras Hindu dec.. Fund v. Ragava, 


19 M. 200 ; Kurri Veerareddi v. Kurri 
Bapireddi, 29 M. 336 F. B.; followed in 
Timangou'da v. Benepgouda, 39 B. 472 
(475. 476) ; Chidambara v. Vaidilinga, 
38 M. 519 ; but contra Per Sir, J. Wallis, 
C. J. (Seshagiri Aiyar, J., dissentieute) in 
Ramanathan v. Ramasami, 30 M. L. J., 
1 : 32 T. C. 5 ; and cf. Mahomed- v. Aghore 
Kumar, 42 C. 801 P. C.; in which their 
Lordships upheld a title by estoppel 
though the case arose before the present 
enactment but their language was general 
and by no means confined to the case 
before them.; Jagabandhu v. Radha Krishna, 
36 C. 920 ; Abdul Aziz v. Kanthu Mallick, 
38 C. 512 (515) ; Mathuramohan v. Ram 
Kumar, 20 C. W. N., 370; Trimback v. 
Hari Barman, 34 B. 575. 

(7) Tolewar Singh v. Bahori Singh, 
26 A. 497. 

(8) Immudipattam v. Periya Dor as ami, 
24 M. 377 (384) P. C. 

(9) lb. p. 384. 
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pronouncement of their Lordships is not reconcileable wiih the dictum of 
Lord Shaw who in a more recent case, delivering the judgment of the 
same Board, applied the doctrine of part performance to the mortgagor's 
compromise with his mortgagee in 1873 transferring his equity of redemp¬ 
tion to the latter. It settled the mortgagee’s suit which was merely 
dismissed in consequence of the compromise. The compromise was acted 
upon till 1908 when the mortgagor’s representative sued for redemption of 
the mortgage, but his suit was thrown out by the Calcutta High Court 
which upheld the compromise of 1872 though it had not been incorporated 
into the decree. The mortgagor appealed to the Privy Council contending 
that the unregistered compromise conveyed no title presumably relying 
on the provisions of ss. 17 and 49 of the Indian Registration Act 1871. 
But their Lordships observed that as this Act had not then passed no 
written conveyance by the law of India was at the date of the transaction 
necessary.”* 2 ) They however conceded that even if the compromise and 
the decree taken together were considered to be defective or inchoate as 
elements making up a final and validly concluded agreement for the 
extension of the equity of redemption, the actings of parties have been such 
as to supply all such defects." Lord Shaw then cited the Actum* 
Lord Selborne® that if a transaction is confessed or in part carried into 

execution, it will be binding on the parties a ^u ° a "}* d „ A \ hi J ?fw 
execution as such in equity ’' adding their Lords ups nt .. 

the law of India is inconsistent with these principles. On the contrary it 
follows them.’’< 4 > Inspired by this case Sir John Wallis upheld an 
exchange evidenced by an unregistered instrument executed m 1908 the 

registration of which was compulsory.® 1“ such ca * es .* he ™ f be t ?° 
estoppel inter partes, because there can be no estoppel in fraud of the 

statute.* 6 * 

1069 If therefore A intending to sell land to B for Bs. 110 put him 
it, tnereiore £ e however, remains unregis- 

in possession, and execute a ° ® f ' ession , B ca nnot defend 

tered, and A there “P° n though, so long as he has the 

his possession on the ground of estpp . | ontrac t for sale he may, 

right *o enfm-cej^ preference to that right, the rule being 

that T d ripht that avails one to obtain possession is equally sufficient to 
that a nght that ‘ be urge d that a mere contract for sale 

defend it.W against which it nught^oe^ ^ ^ country(9) though such a 

does not confer any g . { he P hag id the purchase money, for his status 

being "Then Tat of a charge-holder. <W> he could retain possession as a 


(1) Act VIII of 1871. 

(2) Mahomed v. Aghore Kumar, 42 C. 

101 (815), P. C. , 7 , 441) 

(3) Potier v. Potter, 1 Ves. S. 437 ( 441 ). 

(4) Mahomed v. Aghore Kumar, 42 C. 

101 (818) P. C. _ • in M 

(5) Ramanathan v. Ramasamx, 30 M. 

J., 1 ; 32 I. C. 5 (See Seshagin Aiyar, 

r ., dissentiente) . /iooq\ i 

(6) Westen v. F airbridge, (192 3) ,1 
C. B. 667; Kum Veerareddt Kurrx 
lapireddi, 29 M. 386, F. B.; Jagadbandhu 
■.Radha Krishna, 36 C. 920; Abdul Azxz 

Kanthu Mallick, 38 C. 612 ; Abbas Ah 


v. Karim Baksh, 13 C. W. N., 160 ; Trim- 
back v. Hari Laxman, 34 B. 575. 

(7) Jagobundhu v. Radha Krishna, 36 
C. 920 contra, Bansi v. Pandoba, 12 C. 
P. L. R., 164. 

(8) Sheoram v. Laima, 13 C. P. L. R., 
163. 

(9) Kurri Veerareddt v. Kurri Bapireddi, 
29 M. 336 (348), (F. B.) ; followed in Zacka - 
raya ( Hajee) v. Chunnu, 9 I. C. 55 ; Picham- 
mal v. A. Ponnambala, 15 I. C. 326. 

(10) S. 65 (6) (6) ; Karalia v. Manekram, 
24 B. 400. 
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mortgagee in possession. till the usufruct from the property satisfies the 
charge.But the case would, of course, be different, where relying upon 
these facts as evidence of ostensible ownership a third party acquires a 
title in which case the true owner is held estopped/ 1 2 ) for in such cases 
there is infraction of no rule of law. 

1070. As regards the acquisition of title by adverse possession, it must 
be subject to the rule stated by Lopes, L. J., that “ if a man obtains 
possession of land claiming under a deed or will, he cannot afterwards set 
up another title to the land against the will or deed, though it did not 
operate to pass the land in question; and if he remain in possession till 
twelve years have elapsed and the title of the testator’s heir is extinguished, 
he cannot claim by possession an interest in the property different from 
what he would have taken if the property had passed by the deed,”* 3 ) So 
where A, a trustee, transferred the estate absolutely to B, and the latter, 
transferred it by deed to C, C could not acquire an interest in the property 
different from what he would have taken if the property had passed by the 
deed, and if C's transfer fails, because A had no transferable interest in the 
property, he could not claim a higher interest therein by the right of adverse 
possession/ 4 ) 

1071. Title by Part Performance. —Before the decisions of the Privy 
Council of 1914/ 5 ) the trend of Indian decisions was that while no sale 
could be effected without a registered deed, still so long as the vendee’s 
right to sue for specific performance of his contract of sale was enforce¬ 
able, he could not be ousted from his possession delivered to him in anti¬ 
cipation of the sale, on the ground that his possession was not wrongful/ 6 ) 
But after the decision of their Lordships, the Indian Courts have been 
constrained to reverse their former decisions and to hold that if the vendee 


(1) S. 72., 100. 

(2) S. 41 ante ; Kandasami v. Naga- 
linga, 36 M. 564 (568). 

(3) Dalton v. Fitzgerald, [48071, 2 

Cli. 86 (93) ; followed in Rajah Venkata 
v. Rajah Suranani, 31 M. 321 (327). 

(4) Venkata Narasimha (Raja) v. Sure- 
nani Venkata (Raja), 31 M. 321. 

(5) (1014) MM. Musa v. Aghore Kumar , 
42 C. 801, P. C. (1016), Venkayyamma v. 
Appa Rao, 30 M. 509 P. C. (1918), Jagan- 
nath v. Abdulla, 45 C. 909 P. C._ 

(6) The two currents of opinion on this 
section, (i) that estoppel cannot contradict 
or supplement the provisions of this 
section, and that as such the vendee 
has no equity even to support his position. 
Annada Chandra v. Syed Abdulla, 41 C. 
148; Kurri v. Kurri, 9 M. 336 F. B.; 
Kandasirami v. Rangaswami, 36 M. 564 ; 
Ramanathan v. Ranganathan, 40 M. 1134 
F. B.; Ramanathan v. Ramasuami, 30 
M. L. J., 1 ; 32 I. C. 5 ; Timman Gou-da 
v. Benep Gou'da, 39 B. 472 (476) ; Ram 
Prashad v. Redo, 13 I. C. (A), 436 ; 1'ttam 
Chand v. Janjiram, (1918), P. R. 110; 
48 I. C. 390; Mg. Yeek v. Mg. Poto, 8 
Bur. L. T., 70; 29 I. C. 886 ; Mg. Pege 
v. Vellian Chetly, 8 Bur. L. T., 268; 33 
I. C. 610 ; Mya Bwn v. Mg. Kya Zan, 33 


I. C. (R.) 761. 

(it) The second position taken in the 
following cases supports the position in 
defence of the vendor’s suit for ejectment- 
only so long os the suit for specific perfor¬ 
mance is not barred. Akbar Fakir v. 
Intal Sttyal, 29 I. C. (C.) 707 ; Sham Kishore 
v. Dines Chattdra. 24 C. W. N., 463 ; 55 
I. C. 154 ; (1920), 31 C. L. J., 75 ; Gajendra- 
nath v. Maulvi Ashraf, 27 C. W. N., 159 ; 
Vizagapatam Sugar Co. v. Mathuramareddi, 
46 M. 919, F. B.; Manian v. Kuppanna, 
(1915), M. W. N., 319; 29 I. C. 195; 
Desai Bhai v. Ishwar, 45 B. 586 ; Saiyd 
Khan v. Zarif Khan. 71 (S.), 781 ; Kurri 
v. Kurri, 29 M. 336 F. B.; Ramanathan v. 
Ranganathan, 40 M. 1134; Subramania 
v. Kalyanasundaram, 53 I. C. 283 ; Lai- 
chand v. Lakshman, 28 B. 468 (471, 472); 
Bapu v. Kashinath, 41 B. 438. F. B.; 
Mg. Pya v. Mg. Oza, 4 Bur. L. T., 40 ; 
9 I. C. 770 ; Karamath v. Lachmi, 12 Bur. 
L. T., 196 ; 61 I. C. 675 ; Mg. Myat v. 
Ma Dun, 2-—285 ; Sheorain v. Lalman, 
13 C. P. L. R., 163 ; Durgai Lodhi v. A jab 
Singh, 15 C. P. L. R„ 33 (35) ; Jevram v. 
Gapati, 17 C. P. L. R., 19 ; Jairam v. 
Ballcishendas, 3 N. L. R., 7 ; Gangabisan 
v. Tukaram, 5 N. L. R., 70 (75). 
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has paid the price and received possession, he is entitled to keep it and 
what is more; the transfer to him is comp ete even though h.s su.t fo 
specific performance may have been barred by timed > this view it is 
submitted, (with due deference) is not consistent with their Lordships 
other decisions® or with the principle enunciated by them in other oases 
or indeed with the express terms of this section which provides £ “ 

compliance of its form as the only mode of effecting a s: J le ' Jin Fneland 
of part performance has not been yet sufficiently developed even in England 

and* the Legislature in this country is not likely to embody . i in. order to 

relax the rigid provisions of this and other sections of this Act and those 

ofthe Registration Act. Even if it he kept limited to sales nnL mortgages 

it will create awkward situations in cases, such as, for example, those in 

whTch th^ property was previously held by the mortgagee in possession and 

, ,.l. (5 10681 or oo.tU.trf orortg.g.. (« 1« 

range of the amorphous doctrine. 

1072. The third clause of this section “bolishes pptmna 1 registration 

. in the case of property valued under Rs. 100 Under 
Sale valued be- ... j e a va lid sale can be effected only (») by a 
low Rs. 100. registered instrument: or (ii) by delivery of possession, 

rpi ' t • cnl£ f urtrlpv fFU 100 if the transaction was evidenced by a 
“nt not registered^the^vendee may fall back upon his title by delivery 

of possession. < 4 > 

• 1073. No Sale.—A transfer made in compromise of a claim is neither a 

sale nor a gift nor an exchange, and no writing is necessary under the 
Act to validate it, though such a transfer may relate to immoveable pro¬ 
perty V Where it was found that the members of a joint Hindu family 
sold away arbitrarily certain lands belonging to their sister and that they 
allowed her to take some of their own lands either in lieu of her lands sold 
by them or by way of compromise, it was he d that the transaction was 
neither a sale gift nor an exchange, and that it ne.ed not consequently be m 


(1) Venkatesh v. Mdlliappa, 46 B. 722 
(726) ; Vizagapatam Co. v. Muthurama- 
reddi 46 M. 919 (928), F. B.; following 
Mohamed Musa v. Aghore Kumar, 42 L. 
801, P. C.; Jagannath v. Abdulla , 45 L. 
909 P. O.; Venkayamma v. Appa Kao , 
39 M. 509, P. C.; Mg. Shwe Goh v. Mg. 
Inn, 44 C. 542 (552, 553), P.C.; J Khagendra 
Nath v. Soruitan, 20 C. W. N. ; 149 Stem 
Kishore v. Dines Chandra, 24 C. W. N , 
463 ; 55 I. C. 154 ; 31 C. ^ . J. 75 ; Shaft 
Kul Haq v. Krishna Oobinda, 23 C. W. 
N., 284 ; Meher Ali v. Aruluness, 25 C. 
W.’ N., 905 ; Salamat-uz-Samin v. Masha 
Alla, 40 A. 187. 


(2) Balkishan v. Legg, 22 A. 149 (159), 
P. C.; Immudipattgm v. Periya, 24 M. 
377, P. C.; Mulraj v. Vishwanath, 37 B. 
198, P. C.; explained and followed in 
Timman Qoivda v. Benep Oowda, 39 B. 
472. 

(3) Per Lord Hersehell in Bank of 
England v. Vagliano, (1891), A. C. 107 ; 
cited Norendra Nath v. Kamal Basini , 
23 C. 503 (572), P. C.; To the same effect 
Burn <Sc Co. v. McDonald, 36 C. 364 ; 
Qokul Mander v. Pudmanund, 6 C. W. 
N. 825 P. C. 

(4) JRupa v. Bisambhar, 8 C. P. L. R., 1. 
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writing registered/ 1 ) Such was the view taken of a grant of land made 
by the husband to his wife in lieu of the right to future maintenance/ 2 ) 
(§ 1063). A release of one’s right does not amount to a sale* 3 4 ) so there 
can be no sale of one’s immoveable property by a transaction known as 
the Razinama and KabuRatW though this was the usual mode of transfer 
before the Act/ 5 ) An agreement by A and B should supply him funds 
to finance a suit for recovery of property in the possession of a relation and 
that on A'8 success B should take half the property in suit is not a sale 
of that half or. indeed, of any property.< 6 > The criterion for the necessity 
of a document is what is expressed on the face of the document itself, and 
not what incidents may attach by custom to a transaction of the kind 
mentioned in it/ 7 8 ) 

1074. What amounts to Delivery of the Property.— Delivery of property 
is said to take place when the seller places the buyer, or such person as 
he directs, in possession of the property. Possession may be actual or 
constructive. . Actual possession may be delivered by going upon the land 
and making it over to the purchaser. Even then it is not necessary to 
walk over the whole of the land/®) Physical delivery of the property is in 
many cases impossible, as, for example, where the property sold is in the 
possession of tenants or lessees, in which case it has been held that the 
change of possession is sufficient, if it is such as the nature of the case 
admits of. Hence, delivery of the title-deeds is sufficient delivery/ 9 ) So 
where the vendor informs the vendee to collect rents from the tenants, or 
where the transferor holds property in trust for vendee, the fact being 
mentioned in the sale-deed/ 10 ) there is deemed to be sufficient delivery of 
possession for the purpose of law. And where the vendee is a minor or a 
lunatic, the vendor may hold the property in trust for him. • So again,' 
possession need not be formally made over where the buyer has already 
been in possession provided the vendor by appropriate acts or declarations 
converts his vendee’s possession, a lessee, licensee or mortgagee, into one 
as purchaser/ 11 ) And if in consequence of the sale the purchaser obtains 
or enters upon possession, there is sufficient delivery of property, it being 
then unnecessary that there should be any formal making over of posses¬ 
sion/ 12 ) Such a case may be conceived in a variety of circumstances, as 
where the purchaser was the tenant of the land or had been already put in 

(1) Tiruvengidachariar v. Rangnnatha, Narayana . 0 M. 267 ; Wannathan v. Key- 

13 M. L. J. R., 600. kadath , 6 M. H. C. R., 164 : of. Motichand 

(2) Madam Pillai v. Badrakali. 45 v. Fulchand, 3 C. W. N., 116. 

M. 612 F. B. (10) Sheodas v. Kubu'ul, 3 S. D. A., 234 

(3) Mathuraudhan v. Ram Kumar . (313). 

43 A. 790. (11) Rai Kuxhal v. Lakhma, 7 B. 452; 

(4) Chandanima 1 v. Bha.ikar, 22 B.om Jakeehar v. Jawahir , 1 A. 311, F. B. 

L. R.. 1079; 59 T. C. 114; Konnormal Kantian v. Kri.ihnan , 13 M. 324; Muthu- 

v. Nabin Chandra. 129 C. (C.). 228. karuppan v. Muthu. 38 M. 1158 (1161); 

(5) Venkaji v. Copal, 39 B. 55 ; (the Thakur Daft v. Sobhachand, 12 M. L. R., 

Razinama and Kabuliat in this case were 3 ; Tn Sibendrapada v. Secretary of State. 
Riven in 1879). 34 C. 207, the assumption that there can 

(6) Indar Sinah v. Keshri Singh, 14 be no oral sale where the vendee had 

O. C. 139, 10 T. C. 179. already been in possession because there 

(7) Rama.mmy v. Thirupathi, 27 M. 43. cannot be delivery of possession is un- 

(8) Hanmanta v. Mir Ajmodin, 7 Bom. supported by principle or precedent. 

L. R., 1104. It was dissented from in Muthukuruppan 

(9) Man Bhari v. Naunidh, A. 40; v. Muthu, 38 M. 1158 (1160, 1161). 

Harjivan v. Naran, 4 B. H. C. R. (A. J.), (12) Ounga Narain v. Kali Chum, 22 

31; Bank of Hindustan v. Premchand, C. 179; following Makhan Lai v. Banku 

5 B. H. C. R., (O. J.), 83 : Kallayani v. Behari, 19 C. 623. 
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possession of it in some other right, c.ij as a trustee or a mortgagee. If 
after the completion of sale, the vendor still continues to be in possession 
ol the property, the transaction may be open to the comment that it was 
intended to be used only as a blind.* J ) But in cases in which the transfer 
of possession is not essential to effect a sale, as where it can only be effected 
by means of registered instrument, there should then be no occasion for such 
a presumption,( 1 2 ) although it will always remain a question why the pur¬ 
chaser remained out of possession after the sale had been completed. 
Possession of an incorporeal right is sufficient, if it is made in such manner 
as would suffice for the transfer of a chose in action.* 3 ) Under the Indian 
Contract Act “ delivery of goods sold may be made by doing anything 
which has the effect of putting them in the possession of the buyer, or of 
any person authorized to hold them on his behalf. * 4 ) Under this section 
delivery will be presumed under similar circumstances. The Code of Civil 
Procedure makes special provisions for delivery,* 5 ) but they apply only to 
execution sales.* 6 ) 

Of course, where possession is constructively transferred to the vendee, 
it will not be such cogent evidence of notice as in the case of the transfer 
by actual possession.* 7 ) Possession may be made to either the buyer or 
any one authorized by him to receive it. 


1075. Oompetition between Possession and registered Instrument. —The 

competition between registered and unregistered instru- 
Ts s. 50 ol the men t s is not often possible under this Act read with 

toD^ative? A< * section 50 of the Indian Registration Act.* 6 ) But under 
7" the older Act such conflicts were very frequent.* 9 ) Under 

this section, however, there may be competition between a registered instru¬ 
ment and possession, since both modes of sale are distinctly validated by 
fcjbis clause. It has been held that where the purchaser acquires under 
an unregistered sale-deed, but obtains possession, the former failing, he can 
fall back upon his title, by possession, which he will be allowed to prove 
irrespective of the sale-deed, t™) But where one purchaser acquires bv a 
valid document, and the property is subsequently sold to another by delivery 
of .possession, the former takes and the latter gets nothing since the vendor 
having! already disposed of his right, title and interest to the first purchaser, 
there remains no residue for him to sell to the second vendee. ) And 
since under section 50 a registered deed has priority over an unregistered 
deed though accompanied by possession, it follows that the subsequent 
registered purchaser without’notice will oust the prior purchaser even though 
in possession.* 12 ) It might be urged that since possession is equivalent to 
notice, the subsequent purchaser must be deemed to have had notice of the 
prior sale. And indeed, this is the view which was at one time taken by the 


(1) Sreennth v. Hureeprea, 10 W. R., 
449. 

(2) Gungahurry v. Raghubram, 14 B.L. 
R., 307. 

(3) See Mavne’s Hindu Law, 6th Ed. 
(Reprint 1898), § 363 ; Chellamma v. Sub- 
amma, 7 M. 23 ; Khursadiji v. Pertonji, 
12 B. 673. 

(4) S. 90. 

(6) Ss. 263, 264. 

(6) Narain v. Dataram, 8 C. 611. 

(7) Moreshwor v. Daltu, 12 B. 669. 


(8) Act III of 1877 ; now re-enacted as 
Act XVI of 1908. 

(9) See S. 48 comm. 

(10) Svmbhubhoi v. Shivlaldas, 4 B. 
89 ; Mt. Ruppa v. Bisamber, 8 C.P.L. 
R., 1. 

(11) Virabhndra v. TJari Rama , 3 M.H.C. 
R., 38. 

(12) Fuzludeen v. Fakir Mahomed , 5 C. 
342 ; Bimaraz v. Papaya, 2 M. 46 : Moresh- 
war v. Datta, 13 B. 569 ; Mhd Kasim Ali 
Gulam AH, fl9!4] M.W.N. 65; 22 I.C., 285. 
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Calcutta High Court/ 1 ) But it did not meet with the approval of its FuJ] 
Bench/ 21 3 in which it was held that the positive rule in favour of the priority 
of registered instrument made no exception in case of such holders with 
notice. In a subsequent case of the same court this part of the ruling was- 
pronounced to be only an obiter dictum .The view therein laid down has 
since been made the subject of exhaustive comments by all the High Courts 
in India/ 4 5 ) The correct view seems to be the one laid down by Garth, 
C. J./ 5) who held that although the mere fact of possession having been 
taken by a purchaser under an unregistered conveyance, is insufficient of 
itself to establish a good title to a property as against a subsequent registered 
purchaser, and is not conclusive evidence of notice as against him ; yet, in 
the majority of cases, such possession is very cogent evidence of notice. 

(? $ 158—157). Every man, says he, “ when he buys a property, is 

j yrima facie supposed to go and look at it or make some enquiries about it; 
and if, when he makes such inquiries, he finds that somebody else is in 
possession, he ought to enquire how he came there; and if he finds that he 
is in possession under a conveyance from the owner, though the conveyance 
is unregistered, he is not justified in equity and good conscience in buying 
the property himself. If he chooses to buy under such circumstances, he 
runs the risk of losing his money.’/ 6 ) 

1076. Ihis view has, however, not been favoured in some cases of the 
Conflict of other High Courts/ 7 8 ) Thus in an early Madras leading 

opinion. case it was held that the effect of registration was indepen¬ 

dent of notice/®) And this case was followed by many other cases of the 
same court/ 9 ) all overruled by a latter Full Bench decision^ 0 ) in which it was 
observed that “ the course of decision is, however, open to this objection, 
viz., that transactions resting on documents which are optionally registrable 
and which are accompanied with or followed bv possession are held liable 
to be superseded by a registered transaction, whilst oral agreements followed 
by possession are expressly saved by section 48 of the Registration Act.”" 
The court ultimately held the doctrine of notice applicable, and it distin¬ 
guished the cases of the other High Courts when they did not tally with its 
own view on the ground that they were decisions on documents which were- 
optionably registrable before the passing of the Transfer of Property Act. 
Such cases were held to have no application now on account of section 54 
which virtually abolishes optional registration/ 11 ) 


(1) Dinonnth v. Auluck Mont, 7 C. 753. 

(2) Narain Chunder v. Dataram , 8 C. 
5 97, F.B. 

(3) Bamasundari v. Krishna Chunder, 
10 C. 424. 

(4) Zackaraya v. Chunnu, 9 I.C., 55 (50) ; 
Bachcha Lai v. Hanuman. 10 I.C., 233 
(235); Umesh Chunder v. Bay, 18 I.C., 
40 (47) ; Tun Zan v. Maung Nyun, 4 L. 
B.R., 20 ; Maung Tun v. Maung The.it, 
8 I.C. 441 ; Lai Beg v. Vishnuca, 5 N.L.R. 
82 (84). 

(5) Nani Bibee v. Hafizullah 1 C. 1075. 
(0) Nani Bibee v. Hafizullah, 10 C. 1075; 

followed in Krishnamma v. Subanna, 
10 M. 170, F. B. 

(7) Nallappa v. Ibram, 5 M. 73 ; Nara- 
eimulu v. Samanna 8 M. 107. 

(8) Nallappa v. Ibram, 5 M. 73. 


(9) In Kondayya v. Ouruvappa, 5 M. 
139: Madur v. Subbarayalu, 0 M. 88; 
88 ; Muthanua v. Alibeg, 0 M. 174 ; Rama- 
raja v. Arunachala, 7 M. 248 ; Narasimulu 
v. Somanna, 8 M. 107 ; Kadar v. Ismail, 
9 M. 119; Ramachandra v. Krishna 9 M. 
495 ; all overruled by Krishnamma v. 
Suranna, 10 M. 148 F. B. 

(10) Krishnamma v. Suranna, 10 M, 
148 F. B. 

(11) See Dinonath v. Auluck Moni , 

7 C. 753 ; Narain Chunder v. Dataram, 

8 C. 597 ; Nani Bibee v. Hafizullah. 10 C. 
1073; Bhalu v. Jakhu, 11 C. 607 ; Abool 
Hossein v. Raghunath 7 C. 70 ; Shivram v. 
Qenu, G B. 515 ; Dundaya v. Chenbasapa T 

9 B. 427., Ram Autar v. Dhanauri, 8 A- 
540. 
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in most cine's, / 
notice, if not 
is that, when 


1077 . The recognition of the doctrine of notice affords a basis' for «e.con- 

ciling section 48 with section 50, for, 

Conflict how possession is a very cogent evidence of 
reconcilable. uot i co itgel{ *158—157). The result 

the prior unregistered document was sufficient at the date of its execution 
to create a title to or interest in immoveable property, or when possession 
was transferred under it, notice would be material as disclosing an intention 
to defeat a pre-existing right and that when such is not the case, notice 
would not be material because there was neither prior title nor interest to 
defeat.(h That the Legislature does not regard the equitable doctrine of 
notice as altogether defunct is apparent from the Specific Relief AcM 1 2 > and 
the Indian Trusts Act .< 3 4 > “The Legislature must be credited with consis¬ 
tency and unity of design, and we can hardly suppose that an equitable 
doctrine was deliberately recognized in the Specific Relief Act and Indian 
Trusts Act, but treated as defunct in the Registration Act, because not 
expressly mentioned therein. “W As Wood, V. C., observed: The consci¬ 
ence of a purchaser is affected through the conscience of the person through 
whom he buys; that person is precluded by his previous acts from honestly 
entering into a contract to sell; and, therefore, any one who purchases with 
the knowledge that his vendor is precluded from selling, is subject to the 
same prohibition as the vendor himself. “ (5) The intention of the Legisla¬ 
ture in giving priority to registered deeds was certainly not to commit 
fraud, but 
be given to 

applicable t~ —v... -- - - ~ T . 

a case^ which has s’nce been followed with approval by all the Indian High 
Courts. He savs“ Your Lordships have been referred to the Act of 
Anne, which established a registry of deeds in Ireland. Any person reading 
over that Act of Parliament would, perhaps in the first instance, conclude 
that it was an Act absolutely decisive of priority under all circumstances, 
and enacting that, under every circumstance that could be supposed, the 
deeds first registered were to take precedence of a deed which, although it 
might have been executed before, was not registered till afterwards 
But by decisions which have now well established the law, it 
has been settled that, notwithstanding the apparent stringency of 
the words contained in the Act, still, if a person registers a deed, 
and if, at the time he registers a deed, either lie- himself, or an agent whose 
knowledge is the knowledge of his principal, has notice of an earlier deed, 
which though executed, is not registered the registration which lie actua ly 
effected will not give him priority over that earlier deed I take the expla¬ 
nation of those decisions to be that, inasmuch as the object of the statute- 
is to take care that, bv the fact of the deeds being placed upon a register, 
those who come to register a subsequent deed shall be informed of the 
earlier titles the end and object of the statute is accomplished, if the person 
coming to register the deed has, aliunde, and not by means of the register, 
notice of a deed affecting the property executed before his own. In that 
case the notoriety, which it was the object of the statute to secure, is 



(1) Krishnamma v. Suranna, 16 M. 
170 F. B. 

(2) S. 27, Act I of 1877. 

(3) S. 91, Act II of 1882. 

(4) Krishnamma v. Suranna, 16 M. 
170 (177), F. B. 


(5) Benham v. Kean, J. & H. 702. 

(6) Per Lord Ridsdale in Latouche v. 
Lord Dunsany, 1 S. & L., 159. 

(7) A<jra Bank v. Barry, L. R., 7 E. & I. 
App. 135. 
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effected in a different manner, but effected as absolutely in respect to the 
person who thus comes to register, as if he had found upon the register 
notice of the earlier deed.”* 1 ) 

1078. If the purchaser obtains possession, the subsequent registered 

Conclusion purchaser will have priority only if he is a bona fide 

purchaser without notice. Possession of the prior pur¬ 
chaser is good, though not sufficient evidence of notice, according to the 
majority of the High Courts.* 2 ) It is, however, sufficient according to the 
Bombay High Court.* 3 ) Allahabad and Madras seem to follow Calcutta.* 4 * 
Even in Bombay only actual and not constructive possession is held to be 
such notice.* 5 * * (§§ 145—149.) 

1079. Where the vendor under an oral agreement to sell, makes over 

Possession unde P os f ess j on of the property to the vendee, the latter can 
oral (agreement. * niinn f ain it as against the subsequent registered purchaser, 

even although he may not have paid his vendor the entire 
purchase-money.* 5 ) But his possession though lawful, does not vest him 
with the right of the owner, who still remains liable to pay its rent and 
discharge other liabilities incidental to his ownership.* 7 ) The vendee is, of 
course, not entitled to possession before the sale, unless the vendor had 
agreed to deliver it in which case the vendee would, it seems, be entitled to 
recover it from the vendor should the latter refuse to deliver it.* 8 * > 

1080. And where in a suit for specific performance the purchaser obtains 

a decree, in execution of which he obtains possession, the 

a tecnS* 1011 Under transfer 1S as complete as if made by a registered instru¬ 
ment, O) but it does not dispense with the execution of 
the sale-deed.* 10 * So a petition of compromise filed in a criminal case by 
which a party thereto bound himself to pay enhanced rent and retain 
possession of the lend for nine years was held to require registration,*®) 
but it would have been, of course, otherwise if the same petition had been 
filed in the Civil court and followed up bv the decree or order embodying its 
terms.* 11 ) In Bombay it has been held that as soon as the purchaser pays 
the consideration and obtains a decree for specific performance, the 
transfer must be regarded as complete.* 12 ) 


1081 • Contract for Sale. —In a contract for the sale of immoveable 
property, the vendor and purchaser bind themselves to sell and buy 
property. But such a contract alone is declared not to create any interest 
in or charge on the property.* 13 ) The right created is then only a right in 


(1) Per Lord Cairns in Agra Bank v. 
Barry, 7 E. & I., App. 135 ; see also Wyatt 
v. Barwell, 19 Ves., 438 ; cited with appro¬ 
val in Krishnamma v. Subanna, 10 M. 
152; Janki v. Kishen, 10 A. 478 ; Diu’an 
v. .Jadho, 19 A. 145. 

(2) Narnia v. Dataram, 8 C. 597 ; Nani 
Bibee v. Hafizullah , 10 C. 1073. 

(3) Dunrlaya v. Chenbasapa , 9 B. 427. 

(4) See §§ 137—144. 

(5) Moreshwar v. Dattu, 12 B. 569. 

(0) Palanji v. Selambara, 9 M. 267 ; 

Moidin v. A varan, 11 M. 263; Fuzludeen 

v. Fakir Mahomed, 5 C. 342 ; Dundaya 

v. Chenbasapa, 9 B. 327 ; Whymper & Co., 

v. Buckle dc Co., 3 A. 469. 


(7) Ananda Chandra v. Syed Abdulla, 
41 C. 148 contra Rebala v. Mangadu 5 
M.L.W., 234 ; 38 I.C., 107 is, submitted, 
unsound. 

(8) Krishnamal v. Sundera raja, 38 
M. 698. 

(9) Lokessur v. Purgun, 16 C. 418 ; 
Junaobundhu v. Bam Chunder Bysack, 
5 C. 584. 

(10) Papireddi v. Narasareddi, 16 M. 

464 (465). 

(11) Biraj Mohini Das v. Kedar Nath, 

8 C.L.J., 90. 

(12) lb., p. 91. 

(13) Dhondiba v. Ramchandra, 5 B. 
554. 
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personam, and may be enforoed in Court. In this respect, therefore, there 
is the widest possible divergence between the English and Indian law. 
Under English law the moment the contract for sale is made, the vendor 
becomes the trustee for the purchaser in respect of the property sold. The 
purchaser is entitled to have the property preserved pending completion in 
its existing state, and the vendor would not only not be entitled as against 
the purchaser’s desire to determine the existing tenancy, but if he did 
determine it, he would be liable to the purchaser for any loss thereby 
accruing.C 1 ) But inasmuch as he is only a trustee in respect of the 
property contracted to be sold, he is not a trustee for the purchaser of rents 
accruing before the time fixed for completion , and he is entitled to such 
rents, and also to the crops and other produce of the soil taken in due 
course of husbandry/ 2 ) In India this clause declares against the applica¬ 
bility of these rules to a purchaser before the execution of his conveyance. 
Till then he acquires no right in rem, and the vendor continues to be as 
before, the full owner of his property/ 3 ) But though this is true, the pur¬ 
chaser has in reality something more than a mere personal right—a subject 
which will have to be considered shortly. (§§ 1092, 1107—1113). 


1082. A contract for sale, to be valid, must be a completed legal con- 

What amounts tract. Where, therefore, it falls short of it the parties 

. • . . ! 1. i. „ J m/ti %«• . liaKlIlflPC *1 llP n 1 lPrfliTDn 


to 
stle. 


contract lor acquire no rights and incur no liabilities. The question 

_ as to what constitutes a valid contract is one which 

properly belongs to the domain of contracts and not to subjects dealt with 
here, and reference for that purpose must therefore be made to the Contract 
Act. Only a short synopsis of the subject as it relates to sale of land will, 

therefore, be here attempted. 


1083. A contract to be binding must consist of an offer and its 
acceptance. Where the plaintiff telegraphed “ Will you sell us Bumper 
Hall Pen? Telegraph lowest cash price.” And the defendant telegraphed 
in reply: ” Lowest price for Bumper Hall Pen £900 , and then the plaintiff 
telegraphed: ” We agree to buy Bumper Hall Pen for £900 asked by you. 
Please send us your title-deed in order that we may get early possession, 
to which no reply was sent. The plaintiff having sued as on a concluded 
contract for its specific performance, the question was whether there was 
a contract. And it was held by Lord Morris, who^ delivered the judgment 
of the Privy Council, that there was no contract : The first telegram asks 

two questions. The first question is as to the willingness of L. M. Facey to 
sell to the appellants; the second question asks the lowest price and the 
word “ telegraph ” is in collocation addressed to that second question only, 
and gives his lowest price. The third telegram from the appellants treats 
the answer of L M. Facey stating this lowest price ns an unconditional 
offer to sell to them at the price named. Their Lordships cannot treat the 
telegram from L. M. Facey as binding him in any respect, except to the 
extent it does by its terms; viz., the lowest price. Every thing else is 
open, and the reply telegram from the appellants cannot be treated as an 
acceptance of an offer to sell to them; it is an offer that required to be 


(1) Rafferty v. Schofield, [1897], 1 Ch., 
937. 

(2) But before payment of the purchase 

money his position is said to be something 
between that of a trustee and a mortgagee. 


Lyaaght v. Edwards, 2 Ch. D., 506 ; Shaw 
v. Foster, L. R., 5 H.L., 321 (338). 

(3) Maung Shwe v. Maung Inn, 44 C. 
542; P.C. 
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■accepted by L. M. Facey. ’’t 1 ) In the case of informal contracts the 
agreement is often a matter of construction and inference. But in such 
cases the stage at which the contract is complete must not be overlooked, 
since no subsequent negotiations offers and counter-offers could modify its 
terms—provided the modification is not mutually acceded to. As North, J., 
said: “ Though when a contract is contained in letters, the whole corre¬ 
spondence should be looked at, yet, if once a definite offer has been .made, 
and it has been accepted without qualification, and it apears that the letters 
of offer and acceptance contained all the terms agreed on between the 
parties* 2 ) the complete contract thus arrived at cannot be affected by 
subsequent negotiation, when once it is shewn that there is a complete 
contract, further negotiations between the parties cannot, without the 
■consent of both, get rid of the contract already arrived at.”* 3 ) 


1084. The contract may be oral or in writing, and if in writing, it does 

not require registration.* 4 ) But such an agreement, 
registration, ° though it is admissible for the purpose of proving the 

contract, cannot be used so as to affect the land,* 5 ) i.e., 
it cannot be used to show that the ownership has passed from the vendor 
to the purchaser. But an agreement or receipt expressed in such terms 
as would have operated as a conveyance if registered, may still be used 
for the purpose of proving the agreement of payment of consideration, 
although it may be rejected as a conveyance for want of registration.* 6 ) 
Thus, when an agreement ran as follows:—“I have received from you 
Us. 100 as earnest at the time of the execution of this bargain-paper. And 
as to the remaining Rs. 1,800, the same are due to be paid to me within 
<me month from this day, when you will get the deed or document made 
in your favour .... on these terms this informal bargain-paper having 
"been written, is agreed to and delivered:”—it was held that “ the right 
given by the agreement was merely a right in personam , and the agreement 
■was admissible in evidence to show the contract entered into for another 
conveyance, though not as a conveyance itself.”( 7 ) “ It is,” said West, J., 

in terms a conveyance, i.e., an instrument translative of ownership, and 
the argument that this was not its character, I thought it not admissible. 
I could not consider it as in its purport .nothing more than an agreement 
to convey; it purports itself to convey. But that principal purpose failing, 
the secondary one becomes the principal, and the document might, I think, 
be used to ascertain what the formal and final conveyance ought to be. 
It is because it is made inoperative for its primary purpose that it becomes 
admissible for its secondary purpose—admissible not to prove a transaction 
itself changing ownership, but one giving a right to such a transaction by 


(1) Harvey v. Facey, [18931, A. C., 

552 (555). 

(2) “ That means of course, agreed on 
at the date of offer and acceptance ”— 
Per Lord Cozens Hardv M. R. in Perry 
v. Suffields , Ltd., [19161 2 Ch. 187 (191, 192). 

(3) Per North Tin Bellamy v. Debenham, 
45 Ch. D., followed in Perry v. Suffields 
Ltd., [19161 2 Ch., 187 (191, 192). 

(4) Indian Registration Act XVI of 

1908 ; Domni v. Mahadeo, 86 I.C., (P) 1021 

s. 17 (h) ; Pichikala v. Ramu, 12 M.L.T. 


262 ; Qirjanand v. Nathu Ram, (1905), 
P. L. R., No. 174. 

(5) Harmasji v. Keshav, 18 B. 13. 

(6) Adakhalam v. Theathan, 12 M. 
505 ; Kunan v. Krishna, 13 M. 324. 

(7) Burjorji v. Muncherji, 5 B. 143 ; 

followed in Hira Singh v. Narain Bond, 
10 C. P. L.R., 107; Harmasji v*. Keshav 
Purshotam, 18 B. 13 Mangamma v. Rama - 
mma 37 M. 480 ; Partab Chuhddr'v. Mohen 
dra v. 17 C. 291 P.C. 1 ' " > 



S * W.] SALE OF IMMOVEABLE PROPERTY. GOT 

way of conveyance.’/ 1 ) This case has been followed in other cases.< 2 3 4 > 
But in a case where the Kararnama ran as follows:—“ As*‘my father S is 
dead, it has been arranged that I should succeed to his estate . . . Part 
of this estate at Vagoda, consisting of a house, fields, cattle and a cart, 
has been given into your possession for use and enjoyment. The reason 
thereof is that you have undertaken to pay Rs. 450 found due on an 
adjustment of khata from my father to G. I am unable to pay off this debt 
and so you have been put into possession of this property. I shall pass, 
to you a sale-deed in respect of this property, and shall transfer the fields 
to your name from the year 1888-89: ” it was held that since the document 
of itself declared a right and created as between the parties to it a charge 
in the nature of a mortgage, it could not be admitted for want of regis¬ 
tration. It was not a document which merely created a right to demand 
another document. It of itself created a right, and the mention of an 
intention to execute a deed of sale made no difference.For the same 
reason a receipt which stated that the plaintiffs had no longer any interest 
in the property, and that they would execute a new sale-deed was rejected 
in a subsequent case by the same High Court.(*> And the Calcutta High 
Court has held that a written agreement to mortgage, which might, if 
registered, create an equitable mortgage, cannot be admitted for that 
purpose for want of registration.< 5 > 

1085* Similarly it has been held in England that, where the effect of 
a document in equity was to effect a conveyance, it is inadmissible unless 
engrossed with proper stamp.< 6) The criterion for determining whether a 
particular document is an agreement or a conveyance generally is whether 
all the conditions of the contract were fulfilled when the document was 
drawn up. If, for example, the purchase money is paid and possession 
given, and there remains nothing to be done, the document may well be 
looked upon as being intended for a conveyance. If, on the other hand, 
some material conditions remain unfulfilled, it may be presumed that the 
agreement was really intended to be used as such, and no more/ 7 ) In all 
such cases oral evidence is invariably admissible to shew what was the 
subject-matter of the contract,< 8 > and what was the real nature of the 
transaction which took place between the parties/ 9 ) Contract for resale 
is like a contract for sale—a contract and nothing more. As such its regis¬ 
tration is not compulsory/ 10 ) 


(1) Burjorji v. Muncherji, 5 B. 151,152. 

(2) Chunilal v. Bamanji, 7 B. 312, 316; 
Bengal Banking Corporation v. Macker- 
tick, 10 C. 318 ; Adakkalam v. Theathan, 
12 M. 505 ; Nagappa v. Demi , 14 M. 55 ; 
Hormasji v. Keshav Purahotam, 18 B. 13. 

(3) Vani v. Bani, 20 B. 553 ; T6 the 
same effect Parash Bam v. Qanpat 21 B. 
633; Valaji v. Thomas, 1 B._ 100 ; 

aami v. Ramasami, 5 M. 115 (117); but 
cf. s. 17 (v), Indian Registration Act 
(Act XVI of 1008) which would, however, 
exclude a document which of itself creates 
&c., a right, though it may also reserve 
a right to obtain another document. 

(4) Parash Ram v. Qanpat , 21 B. 533 ; 

see also Gunga Narain v. Kali Chum, 


22 C. 19. 

(5) Bengal Banking Corporation v. 
Mackertich, 10 C. 315. 

(6) Comtnissioner of Inland Revenue v. 
Q. Angus & Co., 23 Q.B.D., 579. 

(7) Ibid, at p. 583. 

(8) Plant v. Bourne, f 1807]. 2 Oh., 281. 
(0) Preo Nath v. Madhu Sudan, 25 C. 

603; Ramjiban v. Oghore Nath, ib., 401. 

(10) Mir Gazi v. Mia AH, 38 B. 703 ; 
contra Bala Khandappa v. Sadashiv, 23 b! 
L.R., 1066 ; 34 I.C.. 204 in which it was 
said that if it is contemporaneously exe¬ 
cuted its registration is compulsory be¬ 
cause it converts the transaction into a 
mortgage ; Sed Quaere. 
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1086. The effect of the inadmissibility of a document for want of 

registration is that transactions committed to writing 
Eflect oi in- therein cannot be otherwise proved and are wholly in- 
ments Sible d ° CU operative,* 1 ) since a written agreement has the effect of 

displacing, all unwritten contracts relating to the same 
matter.< 2 ) No oral evidence can be given to prove them. And this is so, 
whether the transaction may have taken place before/ 3 ) or since the passing 
of the Evidence Act-.* 4 ) Such documents may, however, be used to establish 
a ri"ht to moveable property, as, for example, refund of the consideration 
paid.< 5 > 

1087. It will be seen that though this section declares the sale only 

complete on delivery at the registration, it must be read 
Title dates iiom as subject to s. 47 of the Registration Act which declares 
•execution. that a registered document shall take effect from the time 

of its execution and not only from the time of its regis¬ 
tration.* 6 ) The fact that this section is to be taken as supplemental to 
the Registration Act was, however, overlooked in a case in which the 
-contrary was decided.* 7 ) 


1088. Time for Completion. —The question whether in a contract of 
sale, time is regarded as of the essence of the contract, has, so far as regards 
this country, been decided by legislation ;* 8 ) in conformity with the present 
rule in England, obtaining since the passing, of the Judicature Act, 1873.* 9 > 
Prior to this Act while at law the time fixed for completion was of the 
essence of a contract, equity regarded the question from a different stand¬ 
point, and, except, in the case of unreasonable delay, relieved against or 
•enforced specific performance, notwithstanding a failure to conform to the 
dates assigned by the contract either for completion, or for any of the steps 
towards completion, if it could do justice between the parties.* 10 ) Now, 
however, the question is reduced to one of intention, but in construing 
which, regard must be had to the express stipulation or circumstances which 
inevitably point towards it. But the mere stipulation as to the time of 
delivery does not necessarily make time of the essence of the contract, 
since such a stipulation means no more than that the contract should be 
performed within a reasonable time.* 11 ) Where time has been made of 


(1) Sec. 49, Indian Registration Act, 
s. 91 of the Evidence Act. 

(2) Jivraj v. The Norwich Assurance Co ., 
'5 Bom. L.R., 853. 

(3) Rnhmatula v. Sariatula, 1 B.L.R., 
58 F. B ; Krishna v. Mahomed , 1 N.W.P., 
148 F. B. ; Shankar v. Krishun. 1 B.H.C.R.; 
(A.C.), 70. 

(4) S. 91. Evidence Act. 

(5) Thandavan v. Valliamma , 15 M. 

.330. 

(0) S. 4 para 2 ante. 

(7) Tilalcdhari v. Gour Narain , 5 P.L.J. 
715 ; 59 I.C. 290. 

(8) S. 55, Indian Contract Act (IX of 
1872). 

(9) 36 & 37 Viet., C. 66, S. 25 (7), 

amended by 38 & 39 Viet., C 77, S. 10. In 

this respect there has been a change in 
the course of decisions in England—prior 
to the Judicature Act 1873, 36 & 37 Viet., 
•C. 66, S. 25 (7) ; amended by 38 & 39 Viet., 


C. 77, S. 10, an express stipulation as to 
time was regarded as of the essence of the 
contract, in law , it being assumed that 
parties meant what they said ( Marshall 
v. Powell, 9 Q. B., 779), but the view in 
equity was to ignore the mere form apart 
from “ the substance of the contract.” 
Tilly v. Thomas, L. R.. 6 Ch., 61 (67), in 
other words, apart from anything to show 
that the parties had reason to intend time 
to be of the essence of the contract it was 
not so regarded. 

(10) Tilley v. Thomas , L. R., 6 Ch., 61 
(67) ; Noble v. Edwards, 5 Ch. D., 378. 

(11) Jamshed v. Burjorji, 40 B. 289 
(297) P.C.,; Surydnarayatfa v. Sattyanara 
yan [1925] M. 211.; The Instalment Bank 
Ltd. v. Kandhaya Lali, 13 O.C. 143 ; 6 I.C. 
1011 (a case of the sale of goods, but the 
rule is more applicable to sale of immove¬ 
able property)—In case of sale of goods 
stipulations as to time are _still prtma 
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the essence of the contruct by express agreement, there can be then no 

^ . * - so regarded, unless it has been enlarged or 

waived by subsequent agreement or conduct of the parties amounting to 
waiver/ 1 ) So there was held to be such a waiver where the parties con¬ 
tinued negotiations as to title after the day fixed for completion/ 2 ) Express 
stipulations of this^nature must, however, be strictly construed, and so 
a stipulation that time shall be of the essence of the contract in respect of 
certain matters, e.g., the delivery of objections to the title, raises a pre¬ 
sumption that it is not to be essential as regards the other matters, c.g., 
the completion of the purchase/ 3 ) But although time may not originally 
have been of the essence of the contract, it may be so made by a notice 
subsequently given by either party, but in which case the question would 
always be, whether having regard to the circumstances of the case, the 
time allowed was a reasonable one, and which must be judged of as at the 
time when the notice was given/ 4 ) though the court will consider what 
remains to be done at the date of the notice, but all the circumstances of 
the case, including the previous delay of the vendor and the attitude of 
the purchaser in relation thereto/ 5 ) The question what is a reasonable 
time is naturally one dependent upon a variety of circumstances which 
have all to be taken into consideration. 


1089. Such intention would, for example, be implied or inferred from 

the circumstances, which point to urgency* 6 ) or. where 
material time 15 P ro P er ty is of a wasting character or of a fluctuating 

value. So where the premises sold are liable to gradual 
deterioration, or where the vendor has to incur fresh liabilities by retaining 
them, an option to purchase under a right of pre-emption must be exercised 
within the prescribed limit/ 7 ) So upon the sale of a public house as a 
going concern, time is usually regarded as of the essence of the contract/ 8 ) 
So the fluctuating value of the property may alone show that time was to 
be of the essence of the contract: as upon the agreement for the sale of 
foreign stock/ 9 ) or of a mining lease/ 10 ) or of a reversion, which may become 
an estate in possession during the delay, and the sale of which generally 
evidences immediate want of money* 11 ) or a life annuity, or life-estate which 


facie to be regarded as essential Reuter 
v. Sola, 4 C. P.D., 239 (249 ) ; Bopes. v. 
Shand, 2 App. Cas., 456 ; 7 Halesbury’s 
Laws of Egnland, P. 413, S. 853. 

(1) Cute v. Thodey, 13 Si., 206 ; Nokes 
V. Lord Kilmorey, 1 De., G. & S., 444 ; 
Steedinan v. Drinlcle, [19101 A. C. 275 (280) 
explaining Kilmer v. British Columbia 
Orchard Lands, [1913] A. C. 319 in which 
extension of time was understood to amount 
to waiver of the covenant as to time. 

(2) Hipwell v. Knight , 1 Y. & C.. 401 i 
Webb v. Hughesi L. R., 30 Eq., 281. 

(3) Wells v. Maxwell, 32 Beav., 408. 

(4) Webb v. Hughes, L. R., 10 Eq., 28 1; 

Crawford v. Toogood, 13 Ch. D., 183 ; 
Mhtl. Ikramull v. Wilkie . 11 C.W.N., 

946 P. C. ; Three day’s notice is too 
short (cf. Reynolds v. Nelson, 0 Mad., 18, 
explained in Sugd., p. 208, 279). So a 
week’s notice within which the vendor 
was required to prove a disputed legiti¬ 
macy was held insufficient (King v. Wilson, 
0 B., 124) ; so where more time was ob¬ 


viously required (Wells v. Mazwell, 32 B., 
408 ; MoMurray v. Spi&r, L.R., 5 Eq.„ 
527), Three weeks (in Green v. Sevin, 1.3 
Ch. D., 589) ; and five weeks (in another 
case Crawford v. Toogood, 13 Ch. D., 153) ; 
and six weeks in a third case Pegg v. Wideti, 
16 B., 239). were held to be too short! 
Each case has of course to be decided upon 
its own peculiar circumstances. 

(5) Skickney v. Keeple, [1915] A. C.* 
386 followed in Jamshed v. Burjoeii, 40 B 
289 (297) P.C. 

(6) Jamshed v. Burjorji, 40 B. 289- 
(297) P.C. 

(7) Brooke v. Garrod, 2 D. & Jo., 62 (66). 

(8) Coslake v. Till, 1 Rus., 370 ; Day 
v. Lukhe, L.R.. 5 Eq., 336 ; Claydon v. 
Green, L.R., 3 C’.P., 511 ; Cowles v. Gale 
L.R., 7 Ch., 12. 

(9) Dolorot v. Rothschild, 1 S. & S.,590 

(10) Machryde v. Weekes, 22 Beav., 533^ 

(11) See Newman v. Rogers, 4 Br C. c! 
391.. and coses cited i n Dart V p ' 
(6th Ed.), 484. 
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may be determined by the death of the cestui que tn'e/D So where the 
property sold is of a wasting character, as for example, a lease-hold for a 
short unexpired term/ 2 ) or where the vendors are fluctuating body/ 3 ) time 
would be regarded as essential/ 4 ) The purpose for which the property is 
bought may 'also furnish a reason for the time being so regarded as. where 
the ^purchaser has bought the property for his residence or for some other 

immediate purpose/ 5 ) 

1090. Apart, however, from these considerations, the mere fact that 
time is fixed for completion of the sale, or a promise is made to deliver 
possession on a certain day would not be deemed to be of the essence of 
the contract/ 6 ) but gross negligence in fulfilling the contract involving 
delay would entitle the other party to throw up the contract/ 7 ) 

1091. An intention not to regard time as essential may he inferred 

from a variety of circumstances. An agreement to pay 
When time is interest during delay evidently discloses such an inten- 
immaterial. tion/®) But time becomes very immaterial, where the 

property is sold in order to pay off any incumbrance bearing a higher rate of 
interest than the vendor is entitled to receive for the purchase-money/ 9 ) 
And where a written offer was verbally accepted, and the contract was a 
one-sided one, time was held to be of great importance if the party accepting 
it was guilty of delay/ 10 ) Want of due diligence in not compelling the other 
party to complete the purchase would however, be construed as against him, 
for it is the duty of every purchaser to actively press his vendor to complete 
the conveyance/ 11 ) and even to give him notice of his intention to insist on 
his strict rights, and if he is even disposed to give his vendor more time, 
all subsequent communications should be expressed to be without prejudice 
to the notice of rescission, and should take the shape of mere negotiations 
for a fresh agreement/ 12 ) In an agreement made by the purchaser with the 
vendor it was expressly and unconditionally provided that on his failure 
to pay the consideration-money and complete the purchase by the date fixed, 
it should be open to the vendor to sell the property to a third person; the 
purchaser having failed to perform the agreement, the vendor sold the pro¬ 
perty to a third party, and sued the purchaser for recovery __of damages 
c ilci/ated on the difference between the price at which he had agreed to 
purchase and the price at which the property was ultimately sold. It was 
held that a suit was maintainable without a notice to the defendant calling 
upon him to fulfil his part of the contract, and giving him notice that on 
his failing to do so, he would sell the property/ 13 ) Where the purchaser has 
entered into, or proceeds in a treaty, after he is acquainted with defects in 
the title, and knows that the vendor’s ability to make a good title depend 
on the defects being cured, he will be held to his bargain, although the 

Tilley v. Thomas „ 3 L.R - Ch., 61. 

(8) Bodington v. Great Western Ry. Co., 

13 Jur., 144. r 

(0) Popham v. Eyre. 2 Sch. & Tef., 604, 

cited in Sugd., V. & P- (14th Ed.), 262. 

(10) Williams v. Williams, 17 Beav., 214. 

(11) Williams v. Qlenton, L. R., 1 Ch., - 0 U. 

(12) Dart, V. & P. (6th Ed.), 491. v. 
Slade, 7 Vest., 25 ; Wood v. Bernal, 19 ves., 

220. tt7 

(13) Tukun Sitigh v. Hanuman, 7 o. »*• 
N., 108. 


(1) See Withy v. Cottle, T. & R., 78; 
Dart V. & P- (6th Ed.), 484. 

(2) Hu'lson v. Temple, 29 Beav., 536 

<543). 

(3) Carter v. Dean of Ely, 7 Sim., 211.; 

(4) Gedge v. Duke of Montrose, 26 Beav. 
45 ; Tilley v. Thonuts, L. R., 3 Ch-, 61 
Webb v. Hughes, L.R., 10 Eq., 285. 

(5) Wright v. Howard, 1 S. & S., 190. 

(6) Tilleu v. Thomas, L. R., 3 Ch., 61 ; 
Patric v. Milner, 2 C. P.D., 342 ; Boeh v. 
W n od, 1 J. & W., 419. 

(7) Roberts v. Berry, 3 De M. & G., 289 ; 
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time appointed for completing the contract has expired, and considerable 
further time may he required to make a good title.O) Where from the 
death of the purchaser or other circumstances the due fulfilment of the 
contract within time has become impossible, the vendor has the option of 
rescinding the contract.* 1 2 > Where purchase-money is payable by instal¬ 
ments, a breach in non-payment would, ordinarily, be regarded as a penalty 
to be relieved against. So in a case the vendor had contracted to sell to 
the vendee his lands in British .Columbia for a price to be in certain instal¬ 
ments at specified dates stipulating that time was to be of the essence of 
the contract, and that in case of default of punctual payment of any one 
instalment, the past payments were to be forfeited, and the contract ren 
•dered null and void the vendor being at liberty to resell the land. The 
purchaser made default in the payment of the second instalment, and 
whereupon the vendor claimed to retain the payments being himself free 
from the contract, but the Privy Council held the clause to be penal “ for 
the penalty, if enforced according to the letter of the agreement became 
more and more severe as the agreement approached completion, and the 
money liable to confiscation becomes larger. ”* 3 > 


If no time be fixed for completion, the purchaser should ordinarily pay 
interest on the purchase-money from the date of the contract, unless it was 
improperly not received by the vendor.* 4 ) But failure to specify the time 
within which the contract of sale is to be performed is not sufficient to defeat 
its specific performance.* 5 ) 


1092. Rights and Liabilities under Contract for Sale—Although a 
contract for the sale of immoveable property is declared not to create any 
interest in or charge on the property, still such a contract on many points 
differs from contracts of other kind.* 6 ) For one thing, it gives one the 
Tight of enforcing specific performance, which may avail against all subse¬ 
quent transferees with notice.* 7 ) The right thereb}’- created is ordinarily 
both assignable and devisable,* 8 ) and the purchaser acquires in the property 
as from the date of the contract an insurable interest.* 9 ) It cannot be 
avoided owing to the death, bankruptcy or subsequent disability of either 
party,* 10 ) unless it has been so stipulated. And while such a contract may 
under certain circumstances be rescinded, it may, on the other hand, be 
enforced by a suit for specific performance or damages or both ; the rule of 
law in such cases being as follows: Unless and until the contrary is 

proved, the court shall presume that a breach of a contract to transfer 
immoveable property cannot be adequately relieved by compensation in 


(1) Sugd. V. & P., (14th Ed.), 265; 
*Seton. 

(2) Bowles v. Rogers, G Ves., 95. 

(3) Kilmer v. British Columbia Orchard 
Lands Ltd., [3191], A. C. 319 (325) ; follow¬ 
ing Re Dagenham Deck Co., L. R., 8 Ch. 
1022; In Hunter v. Daniel, 4 Hare 420 
'(432, 433) ; the point arose but was not 
decided as the default was found to • 
have been waived by acceptance of the 
•overdue instalment. 

(4) Ex parte Manning, 2 P. Wms., 410 ; 
Savile v. Drax, [1903], 1 Ch., 781 (793). 

(5) Ullsperger v. Meyer, [1906], 2 L.R.A. 

<(N.S.), 221. 

/ 6) Nandlal v. Naresh, 2 Pat. L.W. 108; 


41 I.C.. 4G8 ; Dayabhai v. Maharaj Bahadur 
1 Pat. L.T., 238 ; 34 I.C., 482. 

(7) S. 40, ante. 

(8) Atcherley v. Vernon, 10 Madd.. 
518 (528). 

(9) Edwards v. West, 7 Ch. D., 858 • 
Bayner v. Preston , 18 Ch. D., 1 Where the 
contract is personal, it may not be assigned 
e.g., where the purchaser promises to sell for 
a consideration obtained from the vendor’s 
own earnings. Uthandi v. Bagavachari, 
29 M. 307. 

(10) Winged v. Lefebury, 2 Eq. Ca. Abr-» 
32 ; Bennett v. Lord Tanlcerville, 19 Ve« 
179. 
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money, and that the breach of a contract to transfer moveable property 
can be thus relieved.”* 1 * The question when such a contract may be 
rescinded or specifically enforced belongs to the domain of law which has 
been dealt with in another enactment,* 2 * and only a short summary will, 
therefore, be here attempted. 

1093. A contract for the sale of land may like any other contract, fall 

through on account of coercion, fraud, misrepresenta- 
Contract when tion,* 3 * undue influence,* 4 * mutual mistake* 5 * illegal or 
void and voidable. j mmora i object or consideration* 6 * failure or want of 

consideration* 7 * and uncertainty* 8 * in addition to which it may be avoided 
on account of waiver, rescission, release, merger, failure of condition, want 
of title or material defect in title* 9 * and fraudulent preference.* 10 * 

The court may refuse specific performance even though the contract is 
neither void nor voidable. Such was held to be the case where the 
defendant agreed to sell his land to the plaintiff who thereupon promised 
to hush up a miscellaneous departmental proceedings against the defendant. 
The court held that it was impossible to say that the agreement was opposed 
to public policy, because there was nothing to show what was the complaint 
against the defendant, still as the object of consideration of the agreement 
was to burke an inquiry ordered by a Judge into the official conduct of one 
of its subordinates, the court was justified in refusing its specific 

performance.* 11 * 

1094. A purchaser may rescind the contract if the vendor had no valid, 

at least a marketable* 12 * title on the day fixed for the 
Want of titles. performance of the contract, or when the performance was 
offered,* 13 * since the vendor cannot compel the purchaser to wait on the chance 
that the former may acquire the property.* 14 * Even if the purchaser gives 
the vendor a few days’ grace, it does not deprive him of his right to rescind 
the contract on the ground afterwards.* 15 * No Court will not force a doubtful 
title upon an unwilling purchaser.* 16 * No title offered by the head of a 
Hindu family, or a family, in which, whether in fact joint or not, claims 
are put forward by members to the property as ancestral, could be good 
enough t6 be forced on an unwilling purchaser, unless all the co-parceners 
concurred.* 17 * Where the contract for sale provided for its rescission in the 
event of the purchaser's solicitor not approving of the title, and the soli¬ 
citor did not advise the sale, the Court gave effect to the covenant holding 
that as the objection raised by he solicitor to the title was neither unreason- 


(1) S. 12 Expl. Specific Relief Act (Act 
1 of 1877). 

(2) Ch. II & IV, Specific Relief Act (I 
of 1877). 

(3) S. 9, Indian Contract Act. 

(4) Ib. S. 19A. 

(5) lb. S. 20. 

(6) lb. Ss. 23, 27, 28,30. 

(7) lb. S. 25. 

(8) lb. S. 21 (c); see S. 8 comm. 25 
Halsbury’s Laws of England, p. 424, s. 
741. 

(9) Ss. 12, 18, 19. Specific Relief Act 
(Act I of 1877). 

(10) Provincial Insolvency Act (Act III 


of 1907); but all other contracts and trans¬ 
fers are valid. Ib. Ss. 36, 38. 

(11) Oobinda. Nandkumar, 18 C. W. N.,. 
689 (691). 

(12) Meghji v. Tyab Ali, 26 Bom. L. R., 
1019 A. (1915], B. 64 ; Hirachand v. Java- 
gopal, 26 Bom. L. R., 1049 ; [1925] B. 69. 

(13) Ahmedbhoy v. Sir Dinsha Petil r 
11 Bom., L.R., 545 (560). 

(14) Smith v. Butler, [1900]. 1 Q. B. 
694. 

(15) Cohen v. Mg. BaChit, 14 I.C., 811- 

(16) Ahmedbhoy v. Sir Dinsha Petit, 11- 
Bom., L.R. 545 (605). 

(17) Ib. p. 586. 
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able nor made in bad faith, and as it could not be met without evidence 
Oemg gone into, the purchaser was entitled to throw up the contract.0) 

1095. Material Misrepresentations —With regard to misrepresentation, 
a somewhat nice distinction is made in England between an executed and 
an executory contract, or, in other words, between a completed sale and a 
•contract for sale. For while in the former case the Court of Equity would 
not decree rescission unless the misrepresentation was not only not iimocent 
but was also fraudulent in contemplation of a Court of Law* 1 2 ) in the latter 
case of an executory contract before completion the Court of Equity re¬ 
cognizes the right to rescind it before completion even on the ground of 
innocent misrepresentation, the reason being that a man is not to be allowed 
to get benefit from a false statement however innocently uttered.< 3 > Mis¬ 
representation may relate to the misdescription of property the existence 
of an onerous covenant* 4 ) or to other matter relating thereto. Where it 
affects the description, the purchaser may repudiate his contract in the 
following cases: (i) Where the property described is not identical with that 
intended to be sold, as where the vendor intending to sell A described it as 
B in which case the purchaser may throw up the contract although B re¬ 
semble .4 in description and may be in every way more valuable.< 5 > ( ii ) So 
again, the right of the purchaser will be the same if a material part of the 
property is non-existent or unascertainable/ 6 ) (Hi) Where the misdescrip¬ 
tion materially affects the enjoyment: as while the particulars stated 
restrictions against only certain specific trades being carried on upon the 
premises, it appeared that in reality several other trades were forbidden.< 7 > 
or that there was a right of way over a land sold as “ a first-rate building 
plot of ground.”< 8 > So where there was a covenant or an easement mate¬ 
rially restricting the user of the land/ 9 ) as that there was an under-ground 
watercourse which third parties had liberty to epon on payment of damages* 10 ) 
or that some one had a right to use the kitchen of the tenement sold/ 11 ) or 
where a manufactory iff" a town sold as “ well supplied with water ” was 
served only by a Water Works Company upon payment of a heavy annual 
rate/ 12 ) (iv) Where the property does not possess the interest contracted to be 
sold, as where a lease is sold as freehold* 13 ) or an underlease is sold as an origi¬ 
nal lease* 14 ) or where on the sale of the residue of twelve-and-a-half years of a 
term nothing was said of an option reserved in the lease to determine it 
after it had run for five years/ 15 ) or where property described as freehold is 
subject to undisclosed restrictive covenants/ 16 ) (v) Where there is serious 
misdescription as to the quantity which cannot be adequately compensated 


(1) Ahro v. Promotho, 18 C.W.N. 56 S. 

(2) Wildi v. Gibson, 1 H.L.C. 1)05; 
Money v. Jorden, 5 H.L.C., 186 ; Hart v. 
Sioaine, 7 Ch. D., 42 ; Brett v. Clowser, 
5 Ch. D., 376 ; Brownlie v. Campbell, 5 
App, Cas., 925; Joliffe v. Baker, 11 Q. B. 
D„ 265. 

(3) Per Jessel, M. R., in Redgrave v. 
Hurd, 20 Ch. D., 1 (12) ; The Reese River 
•de Co. v. Smith, L. R., 4 H.L., 64. 

(4) AUen v. Smith [19241 2 Ch. 308. 

(5) I^each v. MuUett, 3 C. & P. 115. 

(6) Robinson v. Musgrove, 2 Mo. <fe R., 
1 ) 2 . 

(7) Flight v. Booth, 1 Bing., N.C.. 370. 

(8) Dukes v. Blakes 4 Bing.. N.C. 463. 

(9) Nottingham Brick Co., v. Butler, 17 


Q.B.D., 778. 

(10) Shackleton v. Sutcliffe, 1 De G. & S. 
00 . 

(11) Heyu'ood v. Mallaien 25 C.I.D., 357 
(l r ) Ley land v. Illingworth, 2 De F. ’& J. 

240. 

(13) Browns v. Fenton, 14 Ves, 144 • 
TJppertan v. Nicholson, L.R. 6 Ch. 436. 

(14) Madefy-v. Booth 2 De G. & S- 718 
CamberrceU Building Society v. Holloway 
13 Ch. D. 754 ; In re Brefus and Master's 
contracts, 39 Ch. D., 110; In re DeighUm 
and Hams s Contract, (1898), 1 Ch., 458 

!!«! SS" v ‘ Sava 9e, 10 Ch D. 736. 
t l\ 6 J n Phtl hps v. Caldeleugh, L. R. 4 Q. 
x>. 159. ^ 
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Wo thp Und is found to contain only half the acreage given .but it is 
as where the land is ouna t, ^ . g sm / u in whict case pecuniary com- 

otherwise it the de 3- relief available to the purchaser/ 

pensation would appear to m, / ruie f or there may be cases where. 

But this .s by tl/'purpor/fo/whicb the purchase /as made or from 
lia\mg regard P trifling diminution in quantity may entitle the 

other mrcumstances ev ° The mer e statement in the particulars 

nuantHv stated was “more or less" or “by estimation.” or 
that w J rds wou ld not deprive the purchaser of his remedy if a 

e . ve “ Otherwise exists.< 2 > And a seller knowing the true quantity 

nght there allow ed to practise a fraud, by stating a false quantity with 

th/addition of such words.* 3 * (tn) Where the misdescription is of such 
a nature that compensation cannot be estimated; “ as where on the sale 
of a reversion expectant on the decease of .4 in case he should have no 
children his a«e was described as 66 instead of 64.W or as where on the 
K 1 wood the particulars erroneously stated that the average size 
o? the timber approached 50 feet, the number of trees not being stated® 

or as where the particulars stated the premises to be m the ^ 

tion of A and B as lessees, when in fact A was only assignee of the lease, 
and B was a mere joint occupier,® or as where the right to coal under 
the* estate was shown to be in other parties, and no means existed 
for determining its value,® or as where property was described as now 
or late in the occupation of H. E. and others and it was m fact subject 
to leases for lives at low rents which were not disclosed. 

1096 Venial Misrepresentations.— Turning now to the other vitiating 
misrepresentations it may be premised that a minor vendor misrepresent¬ 
ing himself to be of full age and thereby inducing the purchaser to enter 
info a contract with him cannot be afterwards permitted to rescind the 
tC f ‘ f nn the around of his minority, provided that he has been guilty 

“ n “°" misrepresentations, and of n kind to naturally deceive the 
of Lxpr , P | i O) Such a representation would in fact amount 
person to whom f which the vendor could not afterwards take 

to fraud on ‘he purchas^er ot not ensue if there has been 

advantage. But tne ^a . n Even if so the vendor may 

anything short of e ^r®ss ™ sr ^ makeg a sta tement on the faith 
have been himself mis‘ ® ‘ . thirfl par t v , in which case the court 

of a promise or represe nanit entice W If the misrepresentation is 

will not thecourr^Unot visit him with the consequence 

honest but not r kle.. implied misrepresentation is wholly in- 

:uffic'i S ent P A^aim m order to affect a contract 'a misrepresentation must 
misrepresentation of fact, and not a mere opinion, such as, for ex amp U 
1 puffing praise describing a renewable freehold as nearly equal to free- 


(1) Arnold v. Arnold 14 Ch. D., 2/0 

(283) 


(2) Sugd., 384 

(3) Sugd. f 28, 

(4) Sherwood v. 
and see White v. 


325. 

Robins , M. & 1^4; 

l(l see nnwt >• Cuddon 8 C. & F., ”92. 
( 5 ) Lord Brooke v. Bouthwaite, 5 Ha. 

29 ( 8 6) Ridgway v. Gray,! M. & G., 199; but 
see Orusael v. Pelo, 2 S. & G., 3. . 
Farebrolher v. Gibson, 1 D .. & J.. 003. 
(7) Smithson v. Powell , 10 


10 (8) Dart 157, 158, citing Hughes v. 

Jones, 3 De. F. & J- ^ 30/. _ inQ /ioi) 

(9) Ex parte Jones 18 Ch. D. !99, (12 ) 
But see §§310—313 under S. / where the 
subject is more fully discussed. 

(10) Merrett v. Schuster (1920), 2 U 

24 (11) Duddett v. Simpson L -R. 2 Ch 102 
followed in Merrett v. Schuster (19-0) . 

240. 
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hold,* 1 ) or a house of mean character as a desirable residence for a family 
of distinction.* 2 ) Such statements are no doubt misleading and are divided 
by a narrow line from those misstatements which are a sufficient answer 
to a suit for specific performance; but so long as they are merely expres¬ 
sions of opinion and not of ascertainable and independent facts they are 
not sufficient to entitle the purchaser to resile from his contract. But a 
misstatement as to a fact, as that the property has been valued by a surveyor 
at a certain sum upon the faith of which the purchaser contracted,* 3 ) or 
that a specified rent was paid for the property,* 4 ) stands upon a different 
footing and entitles the purchaser to rescind the contract. But an 
assertion that a larger specified price was offered by a third party is a 
mere puff and is usually so understood, but if the purchaser has agreed 
to pay a higher price on the faith of that statement, he is entitled to 
rescind the contract as soon as he is made aware of its falsehood.* 5 ) A 
misstatement may be as much made by suppressio veri as it may be by 
suggestio falsi. So where a man is under duty to disclose, and remains 
silent leading another to infer that there was nothing to disclose, he is 
guilty of fraud as effectually as if he had articulately uttered it.* 6 ) Such 
a duty is cast upon the vendor if there has been any material change in 
the property since the date of the contract,* 7 ) as where there has been 
a change in the directorate on the faith of which shares had been applied 
for. In fact, it is the duty of the vendor to appraise the purchaser of 
any change which may have operated on the mind of the purchaser.* 8 ) 
Indeed, in this respect even a stranger is not out of the reach of law, for 
if he had induced the purchaser to enter into the contract on account 
of his own misrepresentations, he will be compelled to make them good, 
failing which he will be mulcted in damages.* 9 ) But it would appear that 
such misrepresentations must be tainted with fraud to be actionable. 

1097. So again,' the purchaser is equally liable if he in any way mis¬ 
leads the vendor. For in the .words of Lord Melbourne: “ Every purchaser 
is bound to observe good faith in all that he says or does, with a view to 
the contract, and of course to abstain from all deceit, whether by suppres¬ 
sion of truth or suggestion of falsehood. But inasmuch as a purchaser 
is, generallv speaking, under no antecedent obligation to communicate to 
his vendor facts which may influence his own conduct or judgment when 
bargaining for his own interest, no deceit can be implied from his mere 
silence as to such facts, unless he undertakes or professes to communicate 
them. This, however, he may be held to do, if he makes some other 
communication which, without the addition of these facts, would be neces¬ 
sarily or naturally or probably misleading. If it is a just conclusion that 
he did this intentionally, and with a view to mislead in any material 
point, that is fraud ; and it is sufficient ground for setting aside a contract, 
if the vendor was in fact so misled. A man is presumed to intend the 
natural or necessary consequences of his own words and acts, and the 
cvidenfia rei would, therefore, be sufficient without other proof of inten- 

m 

(1) Fenton v. Browne 14 Vo?., 144. 

(2) Magennis v. Fallon 2 Moll.. o87 

(3) Buxton v. Linter. 3 Atk.. 389 Atuood 
v. Small 6 C. & F.. 232. 

(4) Wilson v. Fuller, 3 O. B., 08. 

(5) Buxton v. / Anter , 3 Atk.. 383 (387); 

26 E.L.R.. 1020 (1022). 

(6) Brownlie v. Campbell, 5 App. Case 

23 


936 (960). 

(7) In re Anderson's Case, 17 Ch. D., 373 
followed in re Scottish Petroleum Co., 23 
Ch. D„ 413 (436). 

(8) Davis v. London d~ Provincial Marine 
Insurance Co., 8. Ch. D.,469. 

(9) Pulsford v. Richards. 17 Bedv., 95. 
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tion. If the vendor was not in fact misled, the contract would not be 
set aside; because a dolus which neither induced nor materially affected 
the contract is not enough. ”* x ) Such would be the case, if the party 
aggrieved had tested the accuracy of the statements made to him.(2) A 
purchaser who shies off bidders at an auction by making depreciatory 
remarks with a view to secure a good bargain for himself cannot compel 
his vendor to sell if the latter choses to avoid the contract.* 3 ) On the other 
hand, he is not liable for having made depreciatory comments on the pro¬ 
perty to the vendor, nor is he bound to disclose to the vendor any fact 
enhancing the value of the property, e.g., the existence of a mine.* 4 ) 

1098. Mistake. —Besides misrepresentation, mistake is in certain cases 
also a good ground for rescission. Thus if the auctioneer has knocked 
down the property at an undervalue owing to a bona fide mistake on the 
part of the vendor in giving him authority, the contract cannot be specially 
enforced.* 5 ) But no relief can be granted for inadvertent mistake in 
omitting to insert a term in the contracts or a term as to the legal con¬ 
sequences of the contract* 7 * or as to the purpose for which the property 
may be used.* 8 ) But “ rescission of a contract cannot be adjudged for 
mere mistake, unless the party against whom it is adjudged can be restored 
to substantially the same position as if the contract had not been made. * 9 ) 
A contract may be rectified bn the ground of mistake and it may then be 
specifically enforced.* 10 ) But in order to afford a ground for rectification, 
the mistake must be shown to have been mutual, for if the mistake is 
unilateral, the utmost the court can do is to declare that there has been 
no contract, because the parties have never been at one.* 11 ) At a sale 
by auction of landed property on November 18th, 1901, the defendant bid 
for one lot by mistake for another, and it was knocked down to him. On 
discovering his mistake, he refused to sign the contract, whereupon the 
auctioneer signed it as his “ agent.” The printed particulars, conditions, 
and annexed form of contract had been prepared for a sale on October 17th, 
1901 which was postponed till November 18th, but by inadvertence the 
original date though altered in the particulars, remained unaltered in the 
conditions and form of contract. It was held that there was no contract 
within the Statute of Frauds, nor any consensus ad idem to support an 
action by the vendor for specific performance.* 12 ) But in exceptional cases, 
the courts would not hold a man to his bargain, if it would otherwise be 
a hardship amounting to injustice.* 13 ) Parol evidence is admissible to prove 
mistake, which must, however, be clearly established,* 14 ) with reference 


(1) Coakes v. Bowsell, 11 App. Cas., 232 
(235). 

(2) Murlidhar v. Matru Mai, 4 I.C. 389 
(391). 

(3) Howard v. Hopkyns, 2 Atk., 371, 
26 E. L. R., 624. 

(4) Fox v. Harvey , Jac. 178 ; cf. Phillips 
v. Honfray, L.R. 6 Ch. 770 (779). 

(6) Day v. Well , 3 Beav., 220. 

(6) Parker v. Taswell, 2 D. & J. 559. 

(7) Powell v. Smith, L.R., 14 Eq., 85. 

(8) Mildmay v. Hungerford, 2 Vem., 

243. 

(9) S. 8, Specific Relief Act. (I of 1877). 

(10) OUey v. Fisher , 34 Ch. D., 367 ; 
Craddock v. Hunt [1923] 2 Ch. 136. ; Gulab- 


bai v. Daygbhai, 10 B.H.C.R. 51. 

(11) May v. Platt, [1900], 1 Ch., 616, 
observing on Harris v. Pepper ell, L. R., 5 
Eq., 1 ; Garrard v. Fronkel, 30 Beav. 445 ; 
Paget v. Marshall, 28 Ch. D., 255 ; Huns- 
raj v. Ranchordas, 7 B am. L. R., 319. 

(12) Van Pragh v. Everidge, [1903], 1 
Ch., 443. 

(13) Tamplin v. James, 15 Ch. D., 215 
Preston v. Luck, 27 Ch. D., 497 ; Stewart 
v. Kennedy, 15 App. Cas., 75 ; cf. S. 36, 
Specific Relief Act (1 of 1877). 

(14) Marquis of Breadalbane v. Marquis 
o/Chandas, 2 M. & C., 711 ; Clay v. Rufford, 
14 Jur., 803 ; Earl of Damley v. London. 
Chatham & Dover Ry., L.R., 2 H. L., 43. 
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ciroumst,ances anterior to or contemporaneous with 1 2 3 4 the contract tt) 

h« mL cases l n whic J 1 e ^ n evidence of subsequent acts may 

be material.( The purchaser who has paid money under a mistake has 
a hen on the property. (3) J UKe uas 


1099. Earnest-money —It is usual and customary for the purchaser to 
make a deposit as a part of the pnce agreed upon. Such a deposit being 
not merely a part payment but also an earnest of the performance of the 
contract is said to be forfeited if the amount be not unreasonable <*) and 
the purchaser at any time fail to comply with the conditions.< 5 > 


110 °* But though this is undoubtedly the intention of the parties in 
this country where earnest-money is ordinarily paid to insure performance of 
the contract giving the vendor something which he can retain should 
the vendee back out of his contract, in the eye of the law such payment 
is necessarily in the nature of penalty which the purchaser is not as of 
course entitled to retain on a breach of contract, the court being entitled 
to give relief on proper terms.< 6 > A distinction must again be made 
between the deposit as earnest, to be deducted out of the price and the 
payment of an instalment of the price where a contract for sale provided 
for an initial deposit and the payment of the balance in three instalments, 
the last being payable on the production of a certain certificate. There was 
a clause for forfeiture of the deposit in case of default. The deposit was made 
and the instalments were duly paid except the last one, and the vendor, 
after producing the certificate claims the last instalment within a certain 
time. As it was not complied with he rescinded the contract whereupon 
the vendee sued for return of the instalments he had paid. It was held 
that the contract made a clear distinction between deposit and instalments, 
and as it was only the former that was made forfeitable, the instalments 
paid could be recovered.< 7 * ) But where there is no valid or enforceable 
contract, or the vendor is not carrying out his part of the contract, he 
is bound to return the deposit.W He is only entitled to retain it in pur¬ 
suance of an express stipulation/ 9 ) or in the event of the purchaser refusing 
to perform the contract, and even then the court may relieve against its 
forfeiture if the purchaser can put the vendor in the same situation as 
he would have been in, had the contract been performed at the time agreed 
upon/ 10 ) On the other hand, if the vendor’s title is in any way defective, 
the purchaser may throw up the contract and recover back his deposit* 
since the right of the vendor to the benefit of the deposit is by way of 
solatium for the loss of his bargain, and it implies that so far as he is 
concerned, he has the right to and is able and willing to execute the con- 


(1) Earl of Bradford v. Earl of Romney, 
30 B., 431. 

(2) Munro v. Taylor, 8 Ha., 56. 

(3) Meddison v. Chapman, 1 J & H., 
470 ; Parkinson v. Hanburry, L.R., 2 H.L., 

I ; Cooper v. London Brighton, <t'C., Railway 
Co., 4 Ex., D., 88. 

(4) Manian v. The Madras Railway Co. 
29 M. 118. 

(5) Ex parte Barrel, L.R., 10 Ch., 512 ; 

Best v. Hamand, 12 Ch. D., 1 ; Howe v. 

Smith, 27 Ch. D.. 89; Soper v. Arnold, 

35 Ch. D., 5., 384 ; Collins v. Stimson, 

II Q. B.D., Burforji v. Jamshed, 15 B. L. 

R., 405 ; Nalesa v. Appavu, 3 I. C. 941 


(943); Roshan Lai v. Delhi Mills, 36 A. 
166 (169) ; Mangalal v. Ml. Nahi 19 N.L R* 
131 ; 67 I.C., 806. 

(6) Steedman v. Drinka, [1916], A.C. 
275 (279) explaining Kumer v. British 
Columbia Orchard Lands, [1913], A.C. 

(7) May son v. Clouet, [1924], A.C. 980. 

(8) Ch Illingworth v. Esche [1924], I oh. 
97 and eases cited ; Rasiklal v. Chandra 
Bhusan, 10 I.C. 525 (526) ; Roshan Lai 
v. Delhi Mills, 33 A. 166 (169). 

(9) Raghunath v. Chandra Pertab, 17 C 
W. N., 100. 

(10) Vernon v. Stephens, 2 P. Wms. 
66 ; Moss v. Mathews, 3 Ves., 279. 
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veyance, which goes off only through the default of the purchaser/ 1 2 ) Where 
an agreement for purchase and sale contained a condition for the return 
of the earnest money on the vendor’s title not being approved by the 
vendee’s solicitor, the vendee was held entitled to the refund of his earnest 
money and his solicitor’s costs if the solicitor on reasonable grounds dis¬ 
approved of the title.< 2) Where however, the vendor has to return the 
deposit, it may be ordered to be refunded with interest, if it appears to 
have been improperly withheld.< 3 4 > Otherwise the vendor may resell the 
property and after making allowance for the deposit, if any received, recover 
the deficiency by way of damages from the purchaser,G) or may without 
reselling recover damages for breach of the contract. But if on resale the 
property fetches more than it had been agreed to be sold for, the purchaser 
cannot claim the surplus, for having once violated the contract, he cannot 
claim under the contract.< 5 > 


1101. Sale at an undervalue is no blot upon the purchaser’s title. “ A 
man who speculates in land means always to get as much profit as he can. 
If, by his superior skill, he foresees that he can make an advantageous 
profit by working, cultivating, and improving a farm, certainly if it is 
worth his while he can do that, and it would be quite worth the while of 
anybody buying from him to pay him whatever in their respective judg¬ 
ments the land is worth, without considering what the then vendee gave 
for it himself. ”< 6 > Gross inadequacy of consideration may, however, be in 
itself sufficient evidence of fraud, while the fact is always relevant for that 
purpose, though ordinarily, it is not regarded as conclusive proof of mala 

fide s.< 7 >’ (§ 1223.) 


1102. In the absence of an express reservation, all legal incidents 

accompany the property and on transfer pass to the pur- 
Incidents pass- chaser/ 8 ) and a refusal by or inability of the vendor to 

ing on sale. transfer them may, subject to the rules before discussed, 

be a good ground for avoiding sale by the purchaser. ( 9 > For. since a transfer 
by sale implies the transfer of ownership which on the principle cujus est 
solum cjus est usque ad cerium ( 10 > constitutes enjoyment of all rights above 
and below the land, it follows that if the vendor has no title to an under¬ 
ground cellar/ 11 ) or to approaches to a house or land/ 12 ) the contract would 
be held to be voidable at the option of the purchaser. So it was laid down 
that the defect was fatal if on a sale of groundrents, the vendor was unable 
to confer the right of re-entry and distress/ 13 ) But in certain cases the 
right of the purchaser may be limited .by the purpose for which he has 
purchased the property. A sale of land to a Railway Company would 
be construed as not including the minerals/™) stones or limestone 


(1) Want v. Stallibrass , 8 Ex. D. 175 
(180) ; Lachrnan v. Jowarhir Singh, [1922] 
P.L.R. 44; 70 I.C. 250. 

(2) Abro v. Pramothonath, 18 C. W. N. 
508 ; 24 I.C., 452. 

(3) Turner v. Marriott, L.R. 3 Eq., 
744. 

(4) Noble v. Edwards, 5 Ch. D., 378 (388) 
Hinton v. Sparkes, L. R., 3 C.P., 161 ; 
Soper v. Arnold, 35 Ch. D., 384. 

(5) Ex parte Hunter, 0 Ves., 97. 

(6) Noble v. Edwards, 5 Ch. D., 378 
(390) ; Kilaru v. Palvarapu, 13 M.L.T., 
521. 

(7) Vumola Pershad v. Nokhlal, 6 W.R. 


30 (33). 

(8) S. 8, ante ; Cato v. Thompson, 9 
Q.B.D., 616; Skull v. Glenister, 16 C.B. 
(N.S.), 81. 

(9) Pope v. Garland. 4 Y. & C., 403. 

(10) “He who has the land has rights 
thereon even up to the sky,” See §§ 360, 361 
279, ante where the maxim is cited and 
explained. 

(11) Whittington v. Corder , 16 Jur., 1034. 

(12) Stanton v. Tattershall, 1 S. & G., 
529; Detine v. Light , 3 Jur., (N.S.), ^27. 

(13) Langford v. Selmes , 3 K. & 220 

(14) In England it has been enacted by 
the Lands Clauses Consolidation Acts 
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quarries/ 1 ) It is, therefore, essential that all the rights or liabilities in the 
nature of easements, such as rights of way, or water, or common, or any 
other right which is a burthen upon the estate, should be explicitly notified 
*° intending purchaser, for though such non-disclosure may not of itself 

Hnn d J h fL COntra f ; 2 1 . fc Tr ]1 A° rm a t n ini P° rtant fi »ctor in guiding the determina- 
tion of the court (2) Matters, however, which are of general notoriety in 
the neighbourhood need not be disclosed.< 3 4 > 

+L Tlt i e " d fm S {J®^ atin 8 to the property have been aptly called the sinews 
of the land/) They must be shown to the intending purchaser so as to 

enable him to investigate the title for himself, and to satisfy himself as 
to its character. 


1103. Sale by Auction —Generally speaking, there is no difference 
between a sale by private treaty and a sale by auction. But, since in the 
latter case, the intervention of an auctioneer becomes usually necessary 
his rights and liabilities become germane to the discussion and may be 
here set out. An auctioneer is an agent for both the vendor and the bidders 
at the time he is holding the auction. His authority may, however, be 
revoked at any time before the property is knocked down/ 5 * * ) so that if'the 
vendor has withdrawn his authority, the purchaser cannot bind him even 
though he may have bid in ignorance of it/ 61 The implied authority of 
Bh auctioneer does not include an authority to warrant title or quality.(7) 
His authority is limited to describing the property truly, to represent its 
actual situation, and, if he thinks fit to represent its value/®) The authority 
given to an auctioneer cannot be delegated by him to another, nor can he 
at any time either before or after the sale vary the contract/ 9 ) He has no 
right to accept a bid from the vendor, and a purchaser may mulct him in 
damages if he errs in this respect/ 10 ) He may receive the deposit or the 
purchase-money, and if the sale is for cash, if he gives credit, it is at his 
own risk/ 11 ) and the vendor can compel him to pay the money/ 12 ) Neither 
fhe vendor nor the auctioneer is bound to accept a cheque in pa 3 ’ment 
■even of a person in credit, much less of a pauper/ 13 ) But if a cheque 
given in payment by the auctioneer is dishonoured, the loss would fall 
upon the purchaser/ 14 ) Until the sale is completed, he keeps the money 
ns a stake-holder, and which he cannot pay out except with the mutual 
consent of both the vendor and the purchaser/ 15 ) and in case of a dispute 
he may file an inter-pleader. Such an occasion may arise where the 
auctioneer has innocently conveyed the vendor’s misrepresentations to the 
purchaser, or the same property has been resold by the vendor upon the 
alleged default of the first purchaser. An auctioneer’s commission varies 
but five per cent, is the usual rate, two and-a-half per cent, being allowed 
for sums exceeding Its. 5,000. He may, however, forfeit it if the sale is 
defeated by his negligence, and he may even have to pay damages if he 


(1) Dixon v. Cal. Rail Co., 5 App. Cas., 
820. See as to sale by a Railway Co. for 
building purposes. Bird v. Eggleton, 29 
Oh. D., 1012. 

(2) Oldfield v. Round, 5 Ves., 508. 

(3) Wake v. Hall, 8 App. Cas., 195. 

(4) Co.-Litt. iia. 

(5) Bladgen v. Bradbear, 12 Ves., 460. 

(0) Mauser v. Back, 6 Ha., 443. 

.(7) Payne v. Lord Leconfield, 51 L.J.Q. 

B., 624. 


Wl. U., JJJf. 


(8) Mullens v. Miller, 22 
(199). 

(9) Cock rain v. Irlatn, 2 M & S 901 . 

Colli,, v. Bell, 4 Camp.. 183. ’ 301 ; 

(10) Warlow V. Harrison, 1 E. & ]•’ 295 

(11) Williams v. Millington, 1 H III 

IK! S 9] ’ 58 2 3 C, ‘'' 

(15) Dart,, 205. 
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negligently misdescribes the property.(O An agent to sell property who 
has sold the property hut received a secret profit from the purchaser must 
not only account for that profit to his principal, but forfeits his commission 
to which he might be otherwise entitled.* 1 2 ) The vendor may provide for 
a reserved bidding or fix a reserved price, which, according to the English 
statute on the subject must however, have been previously announced.* 3 ) 

1104. Measure of Damages.—The party aggrieved by a breach of the 
contract to transfer land may sue for specific performance, or damages or 
both. (§ 1110.) A stipulation as to the payment of a sum as damages, 
or of a penalty being ordinarily intended merely as security for perform¬ 
ance, is ordinarily no bar to a suit for specific performance/ 4 ) unless it 
it is provided as an alternative, “ The question,” said Turner, L. J., “ in 
such cases, as I conceive, is whether the clause is inserted by way of penalty 
or whether it amounts to a stipulation for liberty to do a certain act on 
the payment of a certain sum;”* 5 * > or in other words whether the stipula¬ 
tion confers an option or merely prescribes a penalty. But in granting 
specific relief the Courts are guided by the principle that damages do not 
afford adequate relief, and this is invariably to be presumed in contracts 
relating to land.* 6) And in granting specific relief the court has jurisdic¬ 
tion to assess and award damages to the party injured, either in addition 
to, or in substitution for the primary relief. If however, the plaintiff 
omits to claim one or the other relief, his subsequent suit therefor would 
be barred. The benefit of an obligation due on a contract for sale is trans- 
mutable and on death of the parties is transmitted to their heirs. 

1105. In a suit for damages affirming the contract, the purchaser may 
recover all legitimate expenses incurred in connection with the investigation 
of title, search, or the like, as well as the cost of preparing a conveyance, 
interest on his deposit and the residue of his purchase-money if lying idle.< 7 > 
But he cannot recover expenses incurred prior to the contract, e.g., the 
costs of a survey or the expenses of raising the purchase-money, or those 
incurred in expectation of the contract being completed. In England he 
cannot recover damages merely for the loss of his bargain, except in case 
of wilful default* 8 ) or unreasonable omission to complete the title by taking 
some definite step in the vendor’s power, as for example, procuring consent 
of a third party necessary to convey Che estate* 9 ) or unless the contract is 
shown to be infected with the vendor’s fraud ;* 10 ) but this is not the law 
in this country, where the vendee’s right to damages is governed by 
section 73 of the Indian Contract Act,* 11 ) under which the same principle 


(1) Hibbert v. Bayley, 2 F. & F., 48. 

(2) Andrew8 v. Ratnsay Co., f 1003], 
2 K. B., 635. 

(3) Sale of Land by Auction Act. 1867 
(30 & 31 Viet., C. 48). Prior to this sta¬ 
tute there was a considerable conflict 
between the rules of law and equity. See 
Thor nett v. Haines, 15 M. & \\\, 371 
(372). 

(4) S. 20 Specific Relief Act (Act I of 
1877). Hou'ard v. Hapikins, 2 Atk., 371 ; 
Barley v. Whitaker, 4 Dr., 134 ; Koch v. 
Slreuter [1906], 2 L.R.A. (N.S.), 210. 

(5) Coles v. Sims, 5 Do., G. M. & G., 

(Ill); 43 E. R., 768 (772). 

('■•) S. 12 Specific Relief Act (Act I of 

1877 ; as to the reason of this rule 'see 


Story’s Eq. Jur. (2nd Eng. ed.), § 746. 

(7) Hanslip v. Pad wick, L.R., 5 Ex,. 
615 ; Richardson v. Chasen, 10 L.R., 10 
Q.B.. 756 ; Hedges v. Lord Litchfield, I 
Bing., (N.C.), 492 ; Sherry v. Oke. 3 Dowl., 
349 (361). 

(8) Eugell v. Fitch. L. R. 4 Q.B., 659 ; 
Vallaub Das v. Nagar Das, 23 Bom., L.R. 
1213. 

(9) Day v. Singleton, [1899], 2 Ch. 320. 

(10) Bain v. Fothergill, L.R., 7 H.L., 
158 (183) ; following Fhureau v. Thornhill y 
2 XV. Bl., 1078, which has been held not 
to be the law here— Ranchhod v. Manrno- 
han Das, 32 B. 165. 

(11) Ranchhod v. Manmohan Das, 32 B. 
165. 
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reguJate 8 th e measure of damages, whether they relate to contracts dealing 
with land, or those relating to commodities.* 1 ) *Ordinarily such dum ^f 

marW rePr f Sent . th fi if between the contract price and X 

the vendor for at h the ) (lat / °\ breach. This rule places the liability of 
under of contract on a higher level than the English rule 

doe* ™f h h apa * rt , fr ° 1 ? 1 fraud, wilful act or illegal omission, the vendor 
ffufltv of api ? ear \° b f llab,e for damages, even though he may have been 
frise if tbe ^ ?° ntraC ^ S ° in En o , and no case for damage can 
he L i Id V i en r° r ; a( A Tu Gd i t0 i Sel1 * thou - h in f; tct he had no tTtle, if 

in W n/ d l * b L h fi Ve<1 1{ ! fc hG had u good le 8 ul tit,e - 51 title defective 
in Ia\\ of which the vendor was ignorant is not sufficient to take the case 

out of the rule.< 2 > In this respect in England a contract relating to land 

of r LL an f eXC T Ptl °fi to the 8 enera, ity of the rule as to damages for breach 
2 ? otlier respects there is no difference.*3) But the exception, 

It should be noted, applies only to the breach of a contract, and ceases 
to apply after conveyance, e.g., to the breach of a covenant for quiet eniov- 
ment in conveyance when the damages assessed would be a full compen¬ 
sation to the plaintiff for that which he has lost, and not limited to the 
amount actually paid by him.* 4 ) Where the vendor having entered into 
a contract for sale, declined to complete it; meanwhile the property was 
acquired under the Land Acquisition Act. and compensation paid to the 

7if n T ie measure of damages for the aggrieved party was held to be 
tne difference between the contract price and the compensation allowed.*5) 
oo a vendor who has stipulated to give vacant possession is bound by his 
agreement, failing which, he may have to pay damages in the nature of 
compensation. So if the property has deteriorated since the date of the 
contract* 6 ) or the tenants have left,(7) the vendor is liable to compensate 
the purchaser. W And where the vendor through ‘ no fault of his own 
fails to make good his title to the property sold, and the vendee refuses 
on that account to purchase the property, but claims compensation, it has 
been held on the lines of the English cases that the purchaser is entitled 
to compensation, but only to the extent of the actual expenses incurred 
and not for the loss of his bargain.O) But where one party induces another 
to contract on the faith of representations made to him, any one of which 
is untrue, the whole contract is, in a Court of Equity, considered as having 
been obtained fraudulently.* 10 ) ® 

1106. The vendor is entitled to rescind a contract for sale for the same 
reasons as would suffice to avoid any other contract. Special damages may 
be recovered where the vendor can be shown to be in fault or unwilling to 
incur expense in making good his title. The purchaser can enforce his 
contract not only against the vendor himself, but also against the other 


(1) N agar das v. Ahmed Khan, 21 B 
175 (185); Ranchhod v. Manmohan Das, 
32 B. 165 (170, 171). 

(2) Pounsett v. Fuller , 17 C.B., 6G0 ; 
explained per Denman, J., in Bain v. 
Fathergill, L. R., 7 H.L., 158 (183). 

(3) Noble v. Edtoardes, 5 Ch. D., 378. 

. (4) Lock v. Furze, L. R., 1 C. P., 441 
(452) ; but the obiter is no longer law. 
See Bain v. Fathergill, L. R., 7 H. L., 
158. supra. 

(5) Nabin Chandra v. Krishna, 38 C. 
458 (406). 

(6) Royal Bristol <&c. Society v. 
Romash, 35 Ch. D., 390 (398). 


(7) Jaquee v. Millar, Ch. D„ 153 (159) ; 
followed m Royal Brwtol, <tc.. Society v. 
Romish, 35 Ch. D., 390 (39G). 

, < 8) ™"’»V Silvester, L. R„ 8 Ch.. 
173; followed, m Royal Bristol, dbc 
Society v. Romash, 35 Ch. D., 390 (397) 

. (9) Pitamber v. Cassibai, 11 B. 272 • 
following Fhureau v. Thornhill, 2 W Bl’ 

f athe T llt 7 LR > 7 h.l! 

158 held Engell v. Fitch. 4 Q.B., 659., 
inapplicable. 

. (10) Partab Chunder Chose v. Mohendra 

KVl 
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transferees with notice* 1 ' or subsequent purchasers.< 2 > So while the con¬ 
tract to give the first refusal does not create any interest in land, still 
where in contravention of the contract, the owner agrees to sell the land to 
a third person who has knowledge of the contract, he may be restrained 
from carrying out the contract, by an injunction and by a declaration of 
the plaintiff’s right of pre-emption.( 3 4 > 

1107. Equitable Rights under Contract.—A notice of the contract of 
sale must be notice of an existing obligation. When a transferee hearing 
of a contract is also informed that the time for performance has long passed 
without anything being done, a fair inference may be drawn that the right 
has been waived or discharged.A person suing for specific performance- 
for sale has only a cause of action against his vendor. Subsequent pur¬ 
chasers, claiming under an adverse title, cannot be made parties to a suit, 
for specific performance; for if it were otherwise, the court might be called 
upon to adjudicate upon questions which might never arise, as it might, 
appear that the contract either ought not to be, or could not be performed.* 5 * > 
But where the plaintiff sues on the averment that the subsequent transfer 
is a mere benami transfer, resorted to in concert with the vendee to defeat, 
his rights, there is then really one cause of action against the two persons 
(the two being identical), and they may both be impleaded in the same 
suit.<6> 


Where the parties have only entered into a contract for sale, and the- 
vendor thereafter resiles therefrom, the obvious course for the purchaser 
is to sue for specific performance of the agreement. If he omits to sue 
for it and only claims possession, he could not afterwards be allowed to 
sue for the former relief, which would be barred by section 43 of the Code.* 7 * 
And such a plea in bar of a suit may even be taken in argument even though 
it had not been raised in pleadings.< 8 > 

1108. While the proviso provides that a contract of sale does not of 

itself create any interest in or charge on the property sold. 
Bight to retain s tiH it. has been held that where the contract is followed 
possession. U p something more, as for example, transfer of posses¬ 

sion and payment of the whole of the purchase-money, then the mere fact 
that the transfer-deed has not been executed and registered would not 
prevent some interest in the property from passing to the transferee. Thus 
in a case where under a contract of sale with respect to certain fields, 
possession was delivered to the vendee, and the whole of the purchase- 
money was paid to the vendor, but the transfer was not effected, as the 
necessary conveyance had not been executed, and subsequently a judgment- 
creditor of the vendor sought for a declaration that the fields were liable to 


(1) Hurnandan v. Jawad Ali, 27 C. 468. 
S. 91 of the Indian Trusts Act (Act II of 
1882). 

(2) S. 27 (6) of the Specific Relief Act 
(Act I of 1877). 

(3) Manchester Ship Canal Co. v. Man¬ 
chester Racecourse Co. (1901), 2 Ch. 37 ; 
following Lumley v. Wagner, 1 De M. &G. 
004. 

(4) Ranuisxvami v. Chinnan, II M.L.J. 
R., 132. 

(5) Tasker v. Small, 3 My. & Cr., 33 ', 

De Hoghton v. Money, L.R., 2 Ch., 164 

(170); Luckumsey v. Fazulla, 5 B. 177; 


Mokund Lall v. Chotay Lall, 10 C. 1061,. 
(1068). 

(6) Per Mitter J., in Mokund Lall v. 
Chotay Lall, 10 C. 1061 (1069) (distinguish¬ 
ing De Honghton v. Money, L.R., 2 Ch. 
1661 ; Luclcumesy v. Fazulla, 5 B. 177; 
Joy Qovind v. Qoureeproshad, 7 W.R., 201 
(per Peacock, C. J., at p. 202) ; followed in 
Fergusson v. Government, 9 W.R., 158 
Naoroji v. Roger, 4 B. H. C. R., 1 (9). 

(7) Rangayya v. Naniappa, 25 M. 44 i 
(505), P.C.. now o. 2. r. 2.' Act V of 1908. 

(8) lb., p. 496, P.C. 
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be attached and sold as the property of the judgment-debtor, it was held 
that the judgment-debtor was nothing more than a bare trustee and had 
no attachable interest in the property.<*) Similarly in another case it was 
laid down that an unregistered agreement of sale accompanied with posses¬ 
sion is entitled to priority over a registered deed of sale subsequently ex¬ 
ecuted. ( 2 ) With reference to these cases it may be observed that in so far 
as they purport to hold that a valid title may be made aliunde they are 
in direct-conflict with the section, and cannot be held to be sound in view 
of the sale as understood in this country, though according to the English 
view which regards the vendee as the equitable owner of the estate as from 
the state of the contracts the case might be otherwise. (*§ 1044 1063). 

Whore the same property was mortgaged to two creditors, and one of them 
instituted a suit and put the property to sale and thereafter the second pur¬ 
chaser also had the same property sold, it was held that nothing passed 
by the second sale. “ It is clear,” said Parsons and Ranade JJ., that 
the properties were only charged once under the deed and therefore they 
could onlv be sold once, so that the person, who first bought any of them 
must be held to be entitled to it. Had the provisions of the Transfer of 
Pronertv Act section 85, been observed, there could have been no such 
thing 6 a?a second suit or a second sale. As it is, Sorabji having been allow- 
ed to sue alone and the portion of the property now m suit having been sold 
bv him alone we must hold that the other creditors acquiesced in his 
conduct, find their remedy will be against him if lie has obtained more 
money than he was proportionately entitled to out of the charge J he 
charge however to which the property was made liable by the deed, must 
be h 8 eld to have been liquidated by its sale and there^ was no aeoond^charge 
unor. it that could be recovered from it by any other of the creditors 
A person put in possession under a contract for sale was. however held 
entS to resist his ouster bv a subsequent vendee under a registered sale 
deed if only on the strength of his charge for the purchase-money paid by 

him. (5) 

linq The parties right to specific performance of their contract for 

1109. The part ^ .^ m0veable prope rty arises from the presumption 

Specific Perfor- de that “ the breach of a contract to transfer lmmove- 
mance. ,, proper ty cannot be adequately relieved by com- 

,. • ."(6) The vendee suing for specific perform- 

pensation in mo y- gale mustj howev er, be subject to the other 

ance of is c g Relief Act to which reference here is not possible. 

provisions of P . ^ e f ore suing for specific performance the 

It may, however e ^ here is a completed contract as distinct from a 

vendee niusf be d count er-offer without its acceptance to constitute 

mere negotiation offer and coumer^ ^ ^ itg terms f ifc is for the vendor 

a binding agreem • version is right, for if the court finds that he 

to satisfy the variiS^with the Veal contract which the plain¬ 

tiff aTways repudiated it will no t decree specific performance upon the real 


(1) Karalia v. Marumkhram, 24 B. 
400; distinguishing Harmasji v. Keshav 

18 B. 13 ; Ram Baksh v. MugMani, 26 A, 
266 ; dissented from in Lalchund v. Laksh- 
man. 28 B. 466, cf S. 55 (6) <b), 

■s. 91. Indian Trusts Act (Act II of 1882). 

(2) Hart Keshav v. Hira Chima, 2 Bom. 
L.R., 110 ; seo also Karbaisappa v. Dharm- 

&ppa, ib. p> 223. 


(3) Edward v. West, 7 Ch. D., 858 ; 
Lalchand v. Lakshman, 28 B. 466 (471). 

(4) Pranivandas v. Ishwardas, 2 Bom. 

L.R., 30. 

(5) Puccha Lai v. Kunj Behari, 18 C.W. 
N. 445 ; but see Kurri Veerareddi v. Kurri 
Bapireddi, 29 M. 336 F. B. 

(6) S. 12 Expl. Specific Relief Act 
(Act I of 1877). 
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terms disclosed by the evidence.* 1 ) If the contract is vague and the court 
is unable to interpret it, it should not decree specific performance or award 
damages.* 2 ) In construing a contract the first thing is to see what the 
parties have expressed in the contract and then an implied term is not to 
be added because the court thinks it reasonable. A term can only be implied 

sense to give efficacy to the contract, that 
is, if it is such a term that it can confidently be said that if at the time 
the contract was under negotiation, some one had said to the parties “ what 
will happen in such a case ” they would have both replied, “ of course, 
so and so will happen, we did not trouble to say that because it is too clear." 
Unless the court comes to such a conclusion as that it ought not to imply 
a term which the parties themselves have not expressed.* 3 4 ) Certain 
property belonging to A, his separated brother B and the later’s niece and 
son alone contracted to sell it stipulating that he should cause B and C 
to join with him in the conveyance. In a suit for specific performance of 
the contract for sale against the plaintiff applied for a conveyance of the 
entire property by A to enable him to make what he could out of the title 
. * t ^ ^ court dismissed his suit holding that it could not 

lend its sanction to a transaction devoid of legal effect, which would, 
moreover, provoke litigation by casting a cloud on the title of B and CSV 
But the case would be otherwise where the other co-sharers are proved to 
have no pntna facie title.* 5 ) Strictly speaking posession cannot be claimed 
in a suit for specific performance, though in practice it is usually claimed 
and permitted for the sake of avoiding multifariousness.* 6 ) In such suit 
he may even join a subsequent vendee to hush his claim against him.* 7 ) 

A sale deed executed but not registered is destitute of effect as a legal sale. 
The vendee may then sue upon his contract at or maintain a suit under 
Sec. 77 of the Registration Act for its compulsory registration; but he 
cannot in such suit be permitted to claim specific performance.* 8 ) It is 
said that the vendor who has executed a sale deed is under no obligation 
To register it* 9 ) but it is submitted that his obligation is to convey and if 
the conveyance requires registration he is bound to get it registered.* 10 ) 


1110. As regards the right of the vendor to recover damages for breach 

vendor’s rmwlv of contract h J the purchaser, his rights are generally 

y ‘ similar. He may either sue ' the purchaser for specific 
performance or only for recovery of damages for breach of contract, in 
which case he can recover only the damages actually sustained by the 
breach of contract,* 11 ) or again, he may sue for specific performance with 


compensation, in which case the court 


(1) Berners v. Fleming, [1925] 1 Ch. 

39; Nilakanta v. Lalit Mohan, 19 C.W.N. 
933 ; 29 I.C. 989. 

(2) County Hotel <Sc Co. v. L. dk A 7 . IF. 
By. Co., [1918] 2 K.B., 251. 

(3) Per Scrutton, L.J., in Beigate v. 
Union Manufacturing Co., [1918] i K.B., 
692 (605). 

(4) Oovinda v. Pattsahaya, 37 M. 403. 

(5) Sutidara v. Sivalingam, 47 M. 150. 
Muthia Chetly v. Kasivari, [1911], M. W. 
N., 47 ; 12 I.C., 78; Santhayi v. Mk. 
Mahomad, 11 L.B.R., 94 ; 65 I.C., 405; 
Mya Beven v. Mg. Ryazan, 33 I.C., (R) 

(6) Kriehnoji v. Saugappa 27 Bora. L.R. 

42. 


will be guided by the rules of equity 


761 ; Mg. Ne. Dun v. Male, 9 Bur. L.J., 86 
32 I.C., 578. 

(7) Krisnaji v. Sangappa, 27 Bom. 

L. R., 42. 

(8) Nasiruddin v. Sidhoo Mia, 27 
C. L. J., 538 ; 44 I.C., 361. 

(9) Nasiruddin v. Sidhoo Mia, 27 C.L.J., 
538 ; 44 I.C., 361 ; Surendra Nath v. Oopal 
Chunder, 12 C.L.J., 464; 8 I.C., 794 ; 
Tilati v. Vedula, 37 M. 418, contra Venkat - 
asami v. Kristayya, 16 M. 341 ; Thayar - 
rammal v. Lakshmi, 43 M. 822. 

(10) Maniyam v. Kuppanna, [1915], 

M. W.N., 319 ; 29 I.C., 195. 

(11) Laird v. Pirn, 7 M. & W., 474. 
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laid down in the Specific Relief Act.* 1 * Of course, it is desirable, but by 
no means necessary, that the plaintiff suing for specific performance should 
expressly ask for the alternate relief for refund of his deposit, for if the 
Court refuses the one relief it is competent to it to grant the other relief, 
though it had not been expressly prayed for/ 2 ) The specific performance 
of a contract otherwise proper to be so enforced cannot be dispensed with 
merely because the vendor had agreed to pay a certain sum in case of non¬ 
performance/ 3 ) This is in accordance with the English rule of equity that 
if a thing be agreed upon to be done, though there is a penalty annexed to 
secure its performance, yet the very thing itself must be done. Ordinarily, 
therefore, it is no answer to a claim for specific performance that the vendor 
had stipulated for the payment of a certain sum in case of default. 
Whether the sum so stipulated is itself recoverable depends upon whether 
it is a penalty or liquidated damages/ 4 ) If the sale goes off through the 
defect of title in the vendor, he canot sue him. for use and occupation, 
since no contract can arise by implication of law, under circumstances, the 
occurrence of which neither of the parties ever had in their contemplation/ 5 ) 
But if the purchaser continues in possession, after the contract is clearly 
abandoned, he will be liable in respect of such subsequent occupation/ 6 ) 
But before its abandonment, the purchaser holds as a tenant-at-will and 
cannot be ejected without notice/ 7 ) but his subsequent possession is that 
of a trespasser liable to be determined without notice/®) But such posses¬ 
sion is capable of being protected against a subsequent transferee with 
notice; and as between two claimants with even equities, the prior pur¬ 
chaser may hold up his possession as a shield against his adversaiy. And 
as against" the vendor himself the purchaser may, it is said, protect his 

possession so long as his right to specific performance is not barred by 

holding the vendor estopped from ejecting him on the ground that having 
let him into possession of the property in pursuance of the contract, he 
could not evict him, and thus repudiate his contract/ 9 ) Indeed, the view, 
that a person having merely the benefit of a contract of sale, may defend 
his possession of the property against the rightful owner by reference to 

that contract is the outcome of a legal system which recognizes the 

existence of iegal and equitable ownership In this country, where such 
a distinction is unknown, there is no room for the engrafting of an equity 


(1) Ss. 14-17 (Act I of 1877) ; Subbarayar 
v. Kottaya, [19161, 1 M. W.N., 284 ; 34 
I.C., 737 (the measure is the mesne profits 
received between the date of breach and 

delivery of possession). 

(2) O. 7, r. 7, Civil Procedure Code; 

Raghunath Sahai v. Chandra ProUip Singh 
16 I.C., 268 ; Citing Ibrahim Bhai v. Fletcher, 
21 B. 827 ; Alakashi v. Harachand, 24 L. 
897 ; Amena Bibi v. Udit Naram, 31 A. 

68 P.C. ; Parangadan v. Perumtodulut, 
27 M. 380 ; Howe v. Smith, 27 Ch. D., 89 

(3) S. 20, Specific Relief Act (Act I 

of 1877 )- . ,. , r 

(4) S. 74, Indian Contract Act (Act IX 
of 1872); Law v. Local Board , [1892], 
1 K.B., 127 (132) in which the law is 
historically treated per Kay, L.J., pp. 
133-136. 


(5) Sugd., 179; Kirtland v. Pounsett, 
2 Taunt., 146. 

(6) Howard v. Shaw , 8 M. & W., 118; 


Braybrook* v. Whaley [1919] 1 K.B., 
435; Braybrook-i v.. Whaley [1919] 1 K.B., 
435. 

(7) Doe v. Stanton, 1 M. & MW., 700. 

(8) Markey v. Coote, 10 Ir. R. (C.L.), 149. 

(9) Begum v. Mhd. Yakub, 16 A. 344 

(358) F. B.; Ram Baksh v. Mughlani, 
26 A. 266 (269); Immudipattam v. Periya 
Dorasami , 24 M. 377 (384), P.C.; Ittappan 
v. Parangodan, 21 M. 291 ; Puchha Lai 
v. Kunj Behari, 18 C.W.N., 445 ; Sheo- 
ram v. Laiman, 13 C.P.L.R., 163 ; contra 
in Kurri Veerareddi v. Kurri Bapireddi, 
29 M., 336 (344), F. R.. Sotvcar v. Noor 
Maha mad, 28 361. Timangowda v. 

Benepgowda, K.R., 39 B., 472 (475, 476). 
Achutan v. Koman, 13 M.L.J. R., 217 ; 
Lalchand v. Ixikshman, 28 B. 466. In the 
Madras Full Bench case 29 M. 336 (348) 
the dictum of the P. C., to the contrary 
is pronounced to be obiter. 
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on to an enactment which would be even inconsistent with its terms. But 
this is at best a doubtful equity that can no longer be enforced after the 
right to specific performance is barred/ 1 ) The right of the purchaser to 
retain possession must be distinguished from his right to take it in pur¬ 
suance of his contract, which alone gives him no right to take possession. 


What 

must show. 


1111. The party complaining of a breach of contract is bound to show 

that he was ready to fulfil his own engagements, and if he 
p a sues the other party for specific performance, he must 
tender what is due from him. If the party aggrieved be 
the purchaser, he must tender a conveyance* 2 ) and the price with interest, 
and if the vendor, he must shew that he was ready and willing to execute 
the conveyance/ 3 ) In a suit for damages for breach of an executory con¬ 
tract, it is open to the defendant to show that it is not binding upon him. 
inasmuch as it is not binding upon the plaintiff/ 4 ) On the other hand, a 
right to specific performance may be set up by way of defence/ 5 ) Where 
the equitable title is complete, a legal conveyance will be decreed, though 
the property may have been much enhanced or depreciated in value/ 6 ) 
Subsequent events do not, except in the cases provided for in the next 
section, vary a contract once fairly completed. In a suit for specific per¬ 
formance, the court may allow the plaintiff to amend his plaint so as to 
make it include a claim for the refund of the earnest-money, though it 
was not asked for until a late stage of the case. Indeed, it is open to the 
court to determine the right to specific performance of a contract, or in 
the alternative, to a return of the earnest-money, and the plaintiff should 
not be driven to a separate suit for the recovery of his deposit/ 7 * ) Where 
decree based upon a compromise directs that one party should execute 
conveyance in favour of another within a stated time after the decree, the 
proper course for the parties is then to proceed regularly as if a decree for 
specific performance was made/®) 


a 

a 


1112. In the absence of an agreement to the contrary, it is the duty 
of the purchaser to prepare and tender the sale-deed duly stamped at his 
own expense/ 9 ) In the case of mutual and concurrent agreement, the 
plaintiff must shew his readiness to perform his part of the agreement before 
he can compel the other party to perform his part. Thus where by a 
memorandum of agreement .4 agreed to sell to B certain lands, therein 
described, and all the mines, beds and veins of coal, etc., under the same, 
at a certain price, and B agreed to purchase from A all coal that he might 
from time to time require at a fair market price, it was held that t-he two 
covenants were concurrent and that A could not sue B for not taking the 
coal without averring performance or a readiness to perform his part of 
the contract/ 10 ) The question whether the two agreements were concurrent 


(1) Jeyram v. Qanpati, 17 C.P.L.R., 
19. 

(2) Knight v. Crockford, 1 Esp., 190; 
East London Union v. Metropolitan Railway 
Co., L. R., 4 Ex., 309. 

(3) Thames Haven Co. v. Brymer, 5 
Ex., 711. 

(4) Ahmedabad Municipality v. Side- 
tnanji, 5 Bom. L.R., 592. 

(5) Began v. Muhammad, 1G A. 344, 

F. B.,; Ittappan v. Parangodan, 21 M. 

291 ; Sheokaran v. Lalman, 13 C. P.L.R., 

105. 


(6) Revel v. Hussey, 2 Ball. & B., 287 ; 
Barclay v. Wainright, 14 Ves., 66. 

(7) Ibrahimbhai v. Fletcher, 21 B. 827, 
F B 

(8) Hare Krishna v. Priya Nath, 10 C. 

W.N., 345. 4 . 

(9) S. 29 (c), Indian Stamp Act (Act 

II of 1899). Stephens v. De Medma, 4 Q.B., 
422. See the subject further discussed 
under S. 55 (1) (d) post. ' 

(10) Bankart v. Bowers, £«.R., 1 C- 
484 (489). 
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and mutually interdependent, of course, depends upon their character and 
the intention of the parties. 

1113. The Contract is indivisible.—A contract for the sale of land is 

indivisible, and a man who has his option whether he will affirm it, must 
elect either to affirm or disaffirm it altogether: he cannot adopt that part 
which is for his own benefit and reject the rest : He cannot blow hot 

and cold. ” (1) Where two contracts are inter-dependent a party entitled 
to cancel one ivuiy ask for the cancellation of both. Hut the court will not 
cancel them unless it is satisfied that apart from misrepresentation the pur¬ 
chaser would net have made any contract. (2) 

1114. Stamp required for a Conveyance.—The proper stamp-duty on 
a sale-deed is regulated by the Indian Stamp Act.< 3 > The amount payable 
on a conveyance is properly calculated on the consideration set forth therein, 
and not on the intrinsic value of the property conveyed.< 4 > And “ in the 
case of a sale of property subject to a mortgage or other incumbrance, any 
unpaid mortgage-monev, or money charged together with the interest (if 
any) due on the same, shall be deemed to be part of the consideration for the 
sale: provided that where property subject to a mortgage is transferred to the 
mortgagee, he .Until be entitled to deduct from the duty payable on the 
transfer the amount of any duty already paid in respect of the mortgage. <« 
But in a suit for cancellation and delivery of a deed, the plaintiff is at 
libertv to value the claim in any way he likes, and the court has no power 
to revise the valuation in the absence of any rule framed by the High Court 

for the purpose.< 6) . , 

1115. Limitation.—The period of limitation prescribed for the enforce- 

ment of a contract for sale, is fixed at three years reckoned from the date 

fixed for the performance, or if no such date is fixed, when the pla.ntiff has 

notice that performance is refused,!’) and a suit for compensation for the 

breach of a contract is either six<»> or three years* > according as the contract 

is or is not registered. A mere recital in the sale-deed that the consideia- 

tion had been paid cannot be construed as a contract m writing, to pay 

the consideration-money, so as to enlarge the period of limitation to six 

vears < 10 > But where a sale-deed embodied tRe contract for sale which 

preceded the actual sale, the longer period may apply even though the sale- 

deed contained an acknowledgment that the consideration had been paid 

When in fact it had not been paid.<»> And .t seems that a document executed 

and oiven bv a vendor of property to Ins purchaser and registered 

acknowledging payment of a sum of money on account of the price, and 

providing that the balance should be paid within a certain date lias been 

construed to be " a contract in wri ting, within the meaning of Article 116 

Reference No. 12 of 1905; 3 L.B.R., 205 
F., B. (If the vendee transfers to his ven¬ 
dor by way of mortgage an interest in the 
property sold, the transfer deed is charge¬ 
able with the full amount of duty.) 

(6) Quruvajamma v. Venkatakrishnaina, 
24 M. 34 ; Samiya v. Minammah, 23 M. 
490, followed in Mad. Unrep. C. M. A., 
No. 77 of 1903. 

(7) Art. 1 13, Sch. II, Indian Limita¬ 
tion Act (Act XV of 1877). 

(8) lb., Art, 116. 

(9) lb., Art. 115. 

(10) Seshachala v. Varada, 25 M. 55 (59) 

(11) lb., following Avuthala v. Dayumma,. 
24 M. 233. 


(1) Smith v. Hodson, 4 T. R., 211; 
FaJciray v. Qadigaya, 26 H. 88 (94). 

(2) Holliday v. Lockwood, [191/1,2 Ch. 4 /. 

(3) Act II of 1899, Sch. I, Art 23. The 
duties have now been enhanced by the 
Amending Acts of the diflorent Provincial 

Legislative Councils. ^ . 

(4) Indian Stamp Act (1899), Sch. I Art. 
23. The duties have now been enhanced 
by the Amending Acts of the different 
Provincial Legislative Councils. Re¬ 
ferences under Stamp Act [ 1879 ], 
20 M. 27 ; 20 B., 432 ; 23 C. 283 ; see 
also >ShanUippa v. Subrao, 18 B. 432. 

(5) S. 24, Expl. Indian Stamp Act 
(Act II of 1899). In re Nirabai, 20 B. 203 ; 
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of the Limitation Act, even though it be not signed by the purchaser* 1 ) 
This suit to enforce the vendor’s lien is governed by Article 111 and not by 
Article 152 of the Limitation Act.* 2 ) In certain cases, Article 132 may 
have to be called into requisition. In this connexion, it has to be noted that 
the word “ purchaser ” bears a far wider import in the English law than 
it does in Indian law, as in the language of the Conveyancing Act, it 
comprises not only a purchaser properly so called, but also “ a lessee or 
mortgagee or an intending purchaser, lessee or mortgage or other person 
who for valuable consideration takes or deals with property.”* 3 ) In other 
words, the term is extended in its application to mean persons who obtain 
possession of property by any means except by descent.* 4 ) And in this 
artificial sense, the word has been held to have been used in Article 134 
of the Indian Limitation Act.* 5 ) 


1110. Apart from limitation, delay is sometimes spoken of as disentitl¬ 
ing a plaintiff to his remedy of specific performance.* 6 ) 
But there is no reason for refusing specific performance on 
the mere ground of delay, though delay may be suggestive of waiver in 
which case, the relief is refused not because of the delay, but because of 
waiver. Delay may, however, be material in cases where the other party 
has been put in a situation, in which it would not be reasonable to place 
him, if specific performance is decreed.* 7 )*' A contracted with B for the 
purchase of some property paying instalments. Having paid all but the 
last instalment, A disappeared, and B could not trace his whereabouts. 
B thereupon entered upon the property. Some time after A re-appeared 
and claimed specific performance of his contract and damages. The 
first court held that A's conduct amounted to repudiation of his contract. 
But reversing this decision, it was held by the Court of Appeal that the 
conduct of A did not amount to repudiation and that therefore he was 
entitled to damages though he could not claim specific performance.* 8 ) 

55. In the absence of a contract to the contrary, the 

buyer and the seller of immoveable property 
respectively are subject to the liabilities, and 
« buyer^d have the rights, mentioned in the rules next 
■ eUer * following or such of them as are applicable 

to the property sold: 


(1) The seller is bound— 

(a) to disclose to the buyer any material defect in the 
property of which the seller is, and the buyer 


(1) lb., following Ambalavana v. Pan- 
daram, 19 M. 62 ; Kotappa v. VaJlur, 

26 M. 60. 

pf r ’(2) Avuthala v. Dayumma, 24 M. 233. 

(3) S. 2 (viii). Conveyancing and Law 
of Property Act, 1881 (44 & 46 Viet., C. 
41); Willoughby v. Willoughby , 397 (402); 
Dolphin v. Aylward, L. R., 4 H.L., 486 ; 
Lister v. Turnery 6 Hare, 281 ; Manavikra- 
man v. Ammu, 24 M. 471 (483). F. B. 

(4) Litt. S. 12, Co. Litt. 18 b, WilVs R.R. 

(18th Ed.), 67, 211. 

(6) Manavikraman v. Ammu, 24 M. 


471 (483), F. B.; Gurdeo Singh v. Chandri- 
lla Singh, 5 C.L.J. 64. 

(6) Mokund Lai v. Chotay Loll, 10 O. 

1061 ; Barkhurdar v. Haji, 7 I.C. 668 
(570). „ _ 

(7) Lindsay Petroleum Co., v. Hurd, 
L. R., 6 P.C., 221 (239); Jamnadas v. 
Atmaram, 2 B. 133 ; Kissen Gopal v. KaUy 
Prosanno, 33 C. 633 (636, 637) ; s. 22 (1), 
Specific Relief Act (Act I of 1877). 

(8) Cornwall v. Henson, [1900], 2 Ch. 
298 ; overruling Cornwall v. Henson, 
[1899], 2 Ch. 710. 
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is not, aware, and which the buyer could not 
with ordinary care discover; 

( b ) to produce to the buyer on his request for exami¬ 

nation all documents, of title relating to the 
property which are in the seller’s possession or 

power; 

(c) to answer to the best of his information all 

relevant questions put to him by the buyer in 
respect to the property or the title thereto; 

(d) on payment or tender of the amount due in res¬ 

pect of the price to execute a proper convey¬ 
ance of the property when the buyer tenders 
it to him for execution at a proper time and 


place; 

(e) between the date of the contract of sale and the 
delivery of the property, to take as much care 
of the property and all documents of title 
relating thereto which are in his possession as 
an owner of ordinary prudence would take of 
such property and documents; 


(/) to give, on being so required, the buyer, or such 
person as he directs, such possession of the 
property as its nature admits; 

(a) to pay all public charges and rent accrued due in 
respect of the property up to the date of the 
sale the interest on all incumbrances on such 
property due on such date, and, except where 
the property is sold subject to incumbrances, 
to discharge all incumbrances on the property 


then existing. 


(2) The seller shall be deemed to contract with the 
buyer that the interest which the seller professes to transfer 
to the buyer subsists, and that ho has power to transfer the 


same: 


Provided that, where the sale is made by a person in a 
fiduciary character, he shall be deemed to contract with the 
buyer that the seller has done no act whereby the property 
is incumbered or whereby he is hindered from 'transferring 
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The benefit of the contract mentioned in this rule shall 
be annexed to, and shall go with, the interest of the trans¬ 
feree as such, and may be enforced by every person m whom 
that interest is for the whole or any part thereof from time 
to time vested. 

(3) Where the whole of the purchase-money has been 
paid to the seller, he is also bound to deliver to the buyer 
all documents of title relating to the property which are in 
the seller’s possession or power: 

Provided that, (a) whore the seller retains any pari of 
the property comprised in such documents, he is entitled to 
retain them all, and, (b) where the whole of such property is 
sold to different buyers, tho buyer of the lot of the greatest 
value is entitled to such documents. But in case (a) the 
seller, and in case ( b ) the buyer of the lot of greatest value, 
is bound, upon every reasonable request by the buyer, or by 
any of the other buyers, as the case may be and at the cost 
of the person making the request, to produce the said docu¬ 
ments and furnish such true copies thereof or extracts there¬ 
from as he may require; and-in the meantime, the seller, or 
the buyer of the lot of greatest value, as the case may be, 
shall keep the said documents safe, uncancelled and un¬ 
defaced, unless prevented from so doing by fire or other 

inevitable accident. 

(4) The seller is entitled— 

(a) to the rents and profits of the property till the 

ownership thereof passes to the buyer; 

(b) where the ownership of the property has passed 

to the buyer before payment of the whole of 
the purchase-money, to a charge upon the 
property in the hands of the buyer for the 
amount of the purchase-money, or any part 
thereof remaining unpaid, and for interest on 

such amount or part. 

(5) The buyer is bound— 

(a) to disclose to the seller any fact as to the natuie 
or extent of the seller’s interest in the property 
of which the buyer is aware but of which he 
has reason to believe that the seller is not 
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'• aware, and which materially increases the 
value of such interest; 

(b) to pay or tender, at the time and place of 

completing the sale, tho purchase-money to 
the seller or such person as he directs: provided 
that, where the property is sold free from 
incumbrances, the buyer may retain out of the 
purchase-money the amount of any incum¬ 
brances on the property existing at the date of 
the sale, and shall pay the amount so retained 
to the persons entitled thereto; 

(c) where the ownership of the property has passed 

to the buyer, to bear any loss arising from the 
destruction, injury or decrease in value of the 
property not caused by the seller ; 

(d) where the ownership of the property has passed 

to the buyer, as between himself and the seller, 
to pay all public charges and rent which may 
become payable in respect of the property, the 
principal moneys due on any incumbrances 
subject to which the property is sold, and the 
interest thereon afterwards accruing due. 

(6) The buyer is entitled— 

(а) whore the ownership of the property has passed 

to him, to the benefit of any improvement in, 
or increase in value of, the property, and to 
the rents and profits thereof; 

(б) unless he has improperly declined to accept 

delivery of the property, to a charge on the 
property, as against the seller and all persons 
claiming under him, with notice of the 
payment, to the extent of the seller’s interest 
in the property, for the amount of any 
purchase-money properly paid by the buyer in 
anticipation of 'the delivery and for interest on 
such amount ; and, when he properly declines 
to accept the delivery, also for the earnest (if 
any) and for the costs (if any) awarded to him 
of a suit to compel specific performance of the 
contract or to obtain a decree for its rescission. 
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An omission to make such disclosures as are mentioned 
in this section, paragraph (1), clause (a), and paragraph (5), 
clause (a), is fraudulent. n. 


1117. Analogous Law. 

1119. Principle. 

1122. Meaning of Words. 

1123. Rights under ex¬ 
press contract. 

1127. Construction 'of 
Contract. 

1129. Relief against 
express covenants. 

1132. Court Sale how 
far different. 

1136. Seller must dis¬ 
close material 

defects. 

1137 — 38. “ Material 
defects." 

111,1. Notice estops the 
Purchaser. 


SYNOPSIS. 

Paragraphs. 

1166. Limitation for 
possession. 

1167. Payment of all 
public charges. 

1168 Cessation of 
liability. 

1169. What Calls pay¬ 
able. 

1170. What incumbrances 
must be dis¬ 
charged. 

1171. Existence of un¬ 
disclosed incum¬ 
brances. 

1172. Covenant far title. 

1173. 1177. 1203, mi. 
— Limitation. 


111.2. Material defects 
discovered before 
conveyance. 

111.3. Puffing praise. 

111,1,. Seller must pro¬ 
duce his title 
deeds. 

111,6. Place of inspec¬ 
tion. 

111.6. Who must give 
inspection. 

111.7. Omission to call 
for deeds. 

111.8. Examination of 
deeds. 

111.9. Vendor bound to 
answer relevant 
questions. 

1151. What questions 
are excluded. 


1171,. Interest Conveyed 
by Sale. 

1176. Covenant for quiet 
enjoyment dis¬ 
tinguished. 

1178. Inapplicability of 
the Rule to Sales 
in invitum. 

1180—85. Exceptions ; 
(7) Fraud; (2) 
Notice; (5) 

Waiver; (4) Ex¬ 
press contract. 

1186. Sale by Trustees. 

1187. Benefit of the 
contract runs with 
the land. 

1188 — 90. Consequences 
of breach. 

1191. Delivery of title- 
deeds. 


1207. Duty limited by 
vendor's know¬ 
ledge. 

1208. To pay pur chase- 
money. 

1210. Purchase-money 

left with vendee. 

1212. Limits of Vendee's 
liability. 

1213. Disability for 
interest. 

1211,. From completion 
purchaser must 
bear loss. 

1215. Liability at three 
stages. 

1216. To pay off all 
charges, etc. 

1218. Vendor's duty 
under express 
agreement. 

1219. Liability for en¬ 
cumbrances. 

1220. Buyer's rights to 
rents and profits. 

1221. Charge for pur¬ 
chase-money paid 
i n advance. 

1222. Commencement 
and extent of the 
right of lien. 

1223. Forfeiture °f 

deposit. 

1225. Lien in leases. 

1226. Mortgages. 

1227. Joint purchasers. 

1228. No lien against 
purchaser without 
notice. 



s. 55«J 


SALE OF IMMOVEABLE PROPERTY. 


723 


SYNOPSIS — Could. 


1155. When Notice pre¬ 
cludes enquiry. 

1156. Execution of Con¬ 
veyance. 

1157. Proper time and 
place of Con¬ 
veyance. 

1158. Equities before 
Con veyance. 

1159. To take care of 
the property before 
Conveyance. 

1160. To give possession. 

1162. When possession 
may be claimed. 

1168. Eight to standing 
crops. 

116b. Separate suit for 
possession. 

1165. Rights on a joint 

purchase. 


1194. 

When deeds with¬ 
held. 

1195. 

Where purchasers, 
several. 

1196. 

Seller's right to 
rent between con¬ 
tract and Sale. 

1197. 

Vendor's charge 

for unpaid pur¬ 
chase-money. 

1201. 

Charge against 

purchaser’s trans¬ 
feree. 

1204 . 

Charge when ex¬ 
cluded or lost. 

1205. 

Charge how en¬ 
forced. 

1206. 

Buyer’s duty to 
disclose facts 

materially en¬ 

hancing value. 


1229. 

Purchase-money 
when recoverable. 

1230. 

Lien assignable. 

1231. 

Interest of joint 
purchasers. 

1232. 

Limitation for 

suits. 

1233. 

To what payment 
the lien extends. 

1234. 

When the vendor 
sells fee from in¬ 
cumbrance. 

1235. 

Omission to dis¬ 
close when fraudu¬ 
lent. 

1238. 

Effect of non-dis- 
cfoser. 

1239. 

Cancellation of 

conveyance. 

1241 . 

Court-fee. 


1117 Analogous Law.— The provisions of this section closely 
correspond with those of the Indian Contract Act which are noted below 
Clauses (la), (b) and (c) should be compared with the following provisions of 
the Law of Property Act, 1922. The section is in most part founded upon 
section 7 of the English Conveyance Act of 1881, in so far as it relates 

to the subject under notice : — 


Law of Property Act, 1922. 


Provisions as to 
vendor and pur¬ 
chaser, and effect 
■>1 covenants lor 
title. 


177. (1) Subsection (1) of section sixteen of the Act of 1897 is 
hereby repealed and the following provisions shall be substituted 

therefor :— 


On a sale of registered land : 

(a) The vendor shall, notwithstanding any stipulation to the contrary, at his own 
expense furnish the purchaser with an authority to inspect the register, and, if required, 
with a copy of the subsisting entries in the register and of any field plans and copies or 
abstracts of any documents or any part thereof noted on the register so far as they 
respectively affect the land to be sold (except charges or incumbrances registered or 
protected on the register which are to be discharged at or prior to completion). 


Provided that unless the purchase money exceeds one thousand pounds the costs of 
the copies and abstracts of the said entries, plans and documents shall, in the absence of 
any stipulation to the contrary, be borne by <the purchaser requiring the same. 
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(M The vendor shall, subject to any stipulation to the contrary at his own expense: 
furnish the purchaser which such copies, abstracts and evidence (if any) in respect ot 
any subsisting rights and interests appurtenant to the registered land as to which t** 
register is not conclusive, and of any matters excepted from the effect of registration 
as the purchaser would have been entitled to if the land had not been registered. 


(/•) Except as aforesaid, and notwithstanding any stipulation to the contrary, it- shall 
not be necessary for the vendor <to furnish the purchaser with any abstract or other- 
written evidence ot title, or any copy or abstract of ‘the land certificate or of any certi¬ 
ficate of charge. 


ij\ Where the register refers to a filed abstract or copy of or extract from a deed 
or other document such abstract or extract shall as between vendor and purchaser be 
assumed to be correct, and to contain all material portions of the original, and no person 
dealing with registered land or a registered charge shall have a right to require produ 
tion of the original, or be affected in any way by any provisions of the said document 
other than those appearing in such abstract, copy, or extract, and any person suffering, 
loss by reason of any error or omission in such abstract, copy, or extract shall be entitled 
to be indemnified under the Acts. 


12) Subsection (3) of section sixteen aforesaid is hereby repealed and in substitution 
th-refor rules may be made for prescribing the effect of covenants implied by virtue of 
section seven of the Conveyancing Act, 1881, in dispositions of registered land. 


Conveyancing Act, 1881. 

7(1 \ T n a conveyance, there shall, in the several cases in this section mentioned, 

be deemed to be included, and there shall in those several cases- 
Covenants lor by virtue of this Act, be implied, a covenant to the effect in this 

title to be implied, section stated, by the person or by each person who conveys, as tar 

as regards the subject-matter or share of subject-matter expressed 
to be conveyed by him, with the person, if one, to whom the conveyance is made, or 
with the wwons jointly, if more than one, to whom the conveyance is made as joint 
tenants, or^with each of the persons if more than one, to whom the conveyance is made 

as tenants in common, that is to say : 


On conveyance 
for value by 
beneficial owner. 


(A) In a conveyance for valuable consideration, other than a- 
lortgage, the following covenant by a person who conveys and is- 
xpressed to convey as beneficial owner (namely) : 


That notwithstanding anything by the person who so conveys, or any one through 
That notwithstanding^ J Otherwise than by purchase for value, made 

Right to convey. do executed or omitted, or knowingly suffered, the person who¬ 

so conveys, has, with the concurrence of every other person, if any, conveying by his- 

direction, full power to convey the subject-matter expressed to be conveyed subject , 

if so expressed and in the manner in which it is expressed to be conveyed. a»d ; 

notwithstanding anything as aforesaid, that subject-matter shall remain to and 1 Wjg. 

entered upon, received, and held, occupied, enjoyed, and taken by the per o 
the conveyance is expressed to be made. 

And any person deriving title under him, and the benefit thereof shall be recMV^^ 
n , . , f and taken accordingly, without any lawful interruption o 

Quiet enjoyment. pe.^ho so conveys or any person conveying ^y 

his direction, or rightfully claiming or to claim by, through, under, or in rus• or 

person who so conveys, or any person conveying by his direction, or by, onbieefc 

under any one not being a person claiming in respect of an estate or mtere 
whereto the conveyance is expresly made, through whom the person who so J 

derives title, otherwise than by purchase for value. 
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And that, freed or discharged, from, or otherwise by the person who io conveys, 

Freedom from sufficiently indemnified against, all such estates, incumbrances, 

inwimhranpa claims, and demands other than those subject to which the con- 

mcumD ance. veyance is expressly made, as either before or after the date 

conveyance have been or shall be made, occasioned, or suffered by that person or by 
any person conveying by his direction, or by any person rightfully claiming by. through, 
under, or in trust for the person who so conveys, or by, through, or under any person 
conveying by his direction, or by, through, or under any one through whom the person 
who so conveys derives title, otherwise than by purchase for value. 

And further, that the person who so conveys, and any person conveying by his 
Further assur- direction, and every other person having or rightfully claiming any 

ance. estate or interest in the subject-matter of conveyance, other than 

an estate or interest subject whereto the conveyance is expressely made, by, through, 
under, or in trust for the person who so conveys, or by, through, or under, any person 
conveying by his direction, or bv. through, or under any one through whom the person 
who so conveys derives title, otherwise than by purchase for value, will, from I line to 
time and at all times after the date of the conveyance, on the request and at the cost 
of any person to whom the conveyance is expressed to be made, or of any person deriving 
title under him, execute and do all such lawful assurances and things for further or 
more perfectly assuring the subject-matter of the conveyance to the person to whom 
the conveyance is made, and to those deriving title under him, subject as, if so 
expressed, and in the manner in which the conveyance is expressed to be made, as by 
him or them or any of them shall be reasonably required; (in which covenant a purchase 
for value shall not to be deemed to include a conveyance in consideration of marriage).(D 

1118. Of course, the covenants here implied have no application unless 
the transaction is one of sale as defined in section 54. If a document create 
an interest in land and bring it within the provisions of the Indian Regis¬ 
tration Act, it would not carry with it these covenants unless it also consti¬ 
tutes a transfer under the Act in which statutory covenants are implied.( 2 >- 
For instance, a license to cut trees from the owner's forest on payment of 
a royalty, being neither a sale, mortgage or a lease within the contemplation 
of the Act, there can be no implied covenants, e.g., a covenant for quiet 

enjoyment. 

The rules contained in this section have been held to be applicable to 
the Punjab.< 4 > 

1119. Principle.—This section is founded upon what lias been before 
termed—natural justice. From the date the relationship of buyer and' 
seller is established, the parties acquire reciprocal rights and are both 
bound to protect the interests of eacli other. Perhaps this will be more- 
apparent from the analytical exposition of the section in the following- 

form:— 

SELLERS. 

Liabilities. 

(1) To disclose to the purchaser any 
material defect in the property (omission 
to disclose which is fraudulent}. (1) (")• 

And to answer relevant questions relat¬ 
ing to the property or title thereto. 

^(2) C To produce bis title-deeds for ins¬ 
pection and deliver them upon payment 
of price. (1) (&). 


Rights. 


If any portion of the price remains 
unpaid—he has a charge upon the pro¬ 
perty sold for the balance. (4) («). 


(1) 44 and 45 Viet., C 41, S. 7. (1) (A) ; 
Clause (B) similarly deals with convenants 
on conveyance of leaseholds for value by 
beneficial owner ; (C) with those on mort¬ 
gage ; (D) with convenants on mortgage of 
leaseholds; (E) on settlement ; and (F) 
on conveyance by trustee or mortgagee ; 


Basaruddi v. Etuijuddi, 2 C.W.N., 222 

(223). 

(2) Mamniikkutti v. Puzhakkal , 29 M. 
353 (357). 

(3) lb., p. 356. 

(4) Kanshi Ram v. Jaimal Singh, [1923] 
L. 590. 
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SELLER’S.—Contd 


Liabilities. 

And to execute a conveyance on pay¬ 
ment or tender of price. (1) (d). 

(3) Between contract and sale to take 
care of the property like a trustee. 

^ Ami to deliver possession of it on 
completion of sale. (1) (/). 

And to establish his saleable interest 

therein. (2), (3). 

(4) To pay rents and redeem it from 
incumbrance, if any. (1) (g). 


Rights. 


He is entitled to receive rents and 
profits before completion of sale. (4) (a). 


BUYER’S. 


Liabilities. 


Rights. 


(1) To disclose any fact materially 
enhancing the value of the property un¬ 
known to the seller (omission to disclose 
which is fraudulent). (5) (a). 

(2) To pay its price at the time and 
place of completing the sale. (5) (b). 


If price is paid beforehand, he has a 
charge on the vended property. (6) lb). 

If the seller refuses to convey, he has 
a similar charge for the earnest paid and 
costs if any, incurred in a suit for spe¬ 
cific performance. (6) (b). 

To receive all rents and profits from 
the date of sale. (6) (a). 


(3) To bear any loss arising from 
destruction or depreciation from the date 
the property passes to him; (5) (c). 

And pay any incumbrance charge or 
rent from the date the property passes 
to him. (5) (d), 

1120. It will be observed that by these rules no party to the contract 
can take unfair advantage of the other party’s ignorance And smee the 
contract is based upon conditions to be mutually fulfilled, it is assumed that 
if parties do not contract themselves out of this section, they must be held 
to be subject to its rules which are based upon equity and good con¬ 
science. This section, however, is by no means exhaustive, for there are 
other circumstances under which a sale is void or voidable. Thus, m 
case of fraud, the transaction may be set aside at the instance of the party 
defrauded. And if the buyer purchases in ignorance of his title to tne 
property, he is entitled to cancel the sale and recover his purchase money A 

1121. It will be observed that the parties are described in the section 
as buyer and seller even prior to the completion of sale. The terai pur¬ 
chaser would thus appear to have been used as denoting a person who has 
entered into a contract of purchase although it has not b ^ n comp ^ d 

conveyance or transfer.® The relations of the par les . comp 3 other 
defined in clauses (1) (a) to (g) and clauses (4) and (5), while m some th 
clauses, the same terms are used to define their relations under 

conveyance. 


(1) Bingham v. Bingham, 1 Ves. S. 126. Municipal Corporation, 4 Bom. L.R-, 
(2) Bombay Tramivays Co. v. Bombay 384 (405). 
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1122. ^ Meaning of Words.—/' In the absence of a contract to the 

contrary ’ implies the existence of a contract the terms of which are 
inconsistent with any specified provision of the section.<*) A superadded 
contract does not affect the operation of the statutory rights and duties. 
Such a contract need not necessarily be expressed, for it may itself be 
impliedA 1 2 > (§ 1141.) “ The buyer and seller": The terms are used in the 

(1) (a)— (y) in the sense as denoting persons who have entered into a con¬ 
tract for sale. They develop into full transferees in clauses— (2) (3) and 
(6), “Rules . . . or such of them as arc applicable to the property sold." 
but not m ut at is mutandis. 

The meaning of words used in clause (1) to (6) will be found discussed 
in the ensuing commentary. 

1123. Rights under Express Contract.—The statutory covenants here 
set out are stated to be subject to any contract to the contrary. The 
question whether such a “ contract ” may not itself be implied is not free 
from doubt but considering that notice precludes the party from, relying upon 
the statutory covenants, it is apparent that an unequivocal implied agree¬ 
ment would have the same effect as an express contract. The question in 
the one case would ordinarily be one of proof—in the latter case one of 
construction—leaving then out of account such agreements. The section 
is professedly inapplicable to cases in which all or some of the terms of a 
sale have been expressly stipulated, but as before remarked, in order to 
exclude the operation of these statutory provisions, the contract, covenant 
or agreement must be inconsistent with the continuance of the right/ 3 * ) that 
is, the express covenant must be so clearly inconsistent with the statutory 
rules as to lead to the inference that it had been made to qualify the 
generality of the law. In the latter case, the section becomes inapplicable 
pro tanto. But in order to exclude the operation of the statutory liability, 
the express stipulation must be clearly and unambiguously expressed. As 
Knight Bruce, V.-C., observed, “ when a vendor sells property under 
stipulations which are against common right and places the purchaser in a 
position less advantageous than that in which he otherwise would be, it is 
incumbent on the vendor to express himself with reasonable clearness; if he 
uses expressions reasonably capable of misconstruction, if he uses 
ambiguous words, the purchaser may generally construe them in the manner 
most advantageous to himself. ” (4) Moreover, in order to exclude the 
statutory covenant, the stipulation must be clearly inconsistent with it. 
Such would be the case where the vendor stipulates for payment of the 
purchase money before the Registering officer which would supersede pay¬ 
ment in accordance with clause 5(a) of this section/ 5 ) So where the sale 
was made in consideration cf a sum of money, part of which was paid 
down, the balance being payable with interest by annual instalments, for 
which the purchaser had executed an agreement, and the question was, 
whether in view of this agreement the vendor could still claim a charge on 
the property declared in clause 4(a). The High Court held that the express 
contract had the effect of extinguishing the charge, but the Privy Council 

(1) Webb v. Macpherson, 31 C. 57 (72). 57 (72), P.C. ; Jiwraj v. The Norwich 

P.C. Assurance Co., 5 Bom. L.R., 853. 

(2) Cf. Alder dale Estate Co. v. Me. (4) Seaton v. Napp, 2 Coll., 556 (562) 

Orory [19171, 1 Ch. 411 (417). 63 E. R. 862 ; cited and followed in Digam - 

(3) Cf. Expressum facit cessare taciturn; bar v. Nishibala 8 T.C. 91 (95). 

what is expressed makes what is silent (5) Vythinatha v. Bheemachariar, 8 I.C. 

to cease; Webb v. Macpherson, 31 C. 804. 
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held that inasmuch as the contract made was not inconsistent with the 
retention of the charge, it did not have that effect: ‘ In their Lordships 
opinion there is no ground whatever for saying that that charge is excluded 
by a mere personal contract to defer payment of a portion of the purchase* 
money by instalments, nor is it, in their Lordships’ opinion, excluded by 
anv contract, covenant, or agreement with respect to the Purchase-money 
which is not inconsistent with the continuance of the charge. < J > So the 
mere taking of a mortgage of land as security for the unpaid purchase 
money when it fails for want of registration does not extinguish the 

vendor’s statutory right.< 2 > 

1124. In construing an express contract entered into between parties it 
is alwavs* a question of intention to be collected from the language used with 
reference to the surrounding circumstances.< 3 > And the rule is not different 
where the transferor is the Crown, for in the words of Westropp, C.J., 
“ upon a question of the meaning of words, the same rules of common 
sense and justice must apply, whether the subject-matter of construction be 
Tyrant from the Crown or from a subject. ”<‘> So “when a vendor sells 
property under stipulations which are against common right, and places 
the purchaser in a position less advantageous than that in which he ot 
wise would he, it is incumbent on the vendor to express himself with 
reasonable clearness; if he uses expressions reasonably capable of miscon¬ 
struction if he uses ambiguous words, the purchaser may generally 
construe them in the manner most advantageous to himself <*> 
/k k 397 398.) It need scarcely be added that the rules applicable to 

construction of a statute are widely different. (§ § 5—'. 13.) So where the 
vendor covenanted for title, and contracted to indemnify the vendee against 
Inv loss caused bv himself his heirs and representatives or from any one, 
and the vendee was dispossessd by a pre-emptor, the vendor was bound by his 
covenant to make good the loss so caused to his vendee. There is of 
•course, nothing unlawful in a stipulation for refund of purchase money if 
the purchaser be dispossessed by Government.* > 

1126 Where the Government sold a plot of land to a purchaser 
-stipulating that itjould be oTthe 

nor udU * he^Goy ernmentbe 'heard toV“ — - 
b e e g constr g ued to be subject To’ the incidents of the Act or that the pur¬ 
chaser must have known that there was an Act to regulate land assessment. 
And so. where the purchaser was explicitly informed by the Collector that 
the assessment would be at a certain rate without even hinting that it would 

be liable to enhancement in the future, the fact that the Heed of sal « " a9 
expressed to be “ subject to the payment of taxes, rates, charges, assess 
ments' leviable or chargeable in respect of the premises, or anything for the 

time being thereon,” does not justify the Government m ra,sl fg the o lMerai 
rant. Such a view is justified both on the ground of the collatera l 

(1) Per Lord Davev in Writ v. Ma-c J.. 2301; Dadobn v. Collector, 3 Bom, L.B., 

pherson. 31 O. 57 (72) P. C. d TTniaht VC in Seaton 

(2) Ranganayaki v. Parth sarathy, 10 (5) Per in Da daha 

M. L W., 550 ; 54 I.C., 50'. v. Mapp, 2 Coll., 55b ’ 

(3) Conservator v. N agar das, [1875], B.P. v. Collector 3 Bom. 1 

•J., 230 ; Re Antaji, 18 B. 676 ; Dadoba v. (6) Fot/adAtt v Maha 

■Collector , 3 Bom. L.R., 603 (620). M.W.N., 502; 7 T.C., 870. 

(4) Conservator v. Nagardas , [1875], B.P . 
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contract as well as of estoppel, as creating and encouraging in the 
purchaser as a reasonable man the belief that having paid its full value the 
land would not be re-assessed.9) And even in the case of an area 
encroached upon, the levy of the maximum rate in respect of the encroached 
area would preclude its enhancement. “ The Collector could have either 
removed the encroachments and resumed the land, or proceeded under the 
section.( 1 2 * * > When adopting the latter alternative, he proposed that the 
plaintiff's father should retain possession of the plot upon payment of five 
times the value of the land and five times the ordinary land revenue and 
a fixed amount as annual ground-rent, and the plaintiff’s father was allowed 
to remain in possession under it, there was a proposal and there was an 
acceptance amounting to a contract by which the Government and the 
plaintiff are bound. ”G) 


1126. In another case, the plaintiff negotiated with the defendant’s 
agent for the purchase of a house to carry on his preparatory school for 
boys. The defendant’s agent was aware of the purpose for which the 
house was required end informed the plaintiff, in answer to an inquiry on 
this point, that there were no restrictions preventing the house from being 
used for that purpose. The plaintiff asking to see a deed of covenant of 
1851, subject to the provisions of which the house was to be sold, was 
told that it contained nothing that would interfere with the carrying on of 
a school The plaintiff thereupon entered into a contract for the purchase 
of the house. The deed of conveyance of 1851 after prohibiting certain 

offensive and noisy trades and business, provided that there should not be 

carried on “ any trades and business or occupation whatsoever whereby 
any unwholesome or offensive or disagreeable smell or gas or unwholesome 
or offensive or disagreeable matter, deposit, or fluid or any injurious or 
offensive or disagreeable noise, or nuisance shall, or may be collected, 
occasioned, caused or made.” The plaintiff on coming to know . this 
declined to complete his purchase and demanded the return of his deposit 
This being refused, he brought an action for rescission of the contract and 

for recovery of his deposit with interest. It was held that the covenants 

could not be limited to trades or business ejusdew generis as those pre- 
viouslv specially mentioned, and that although the agent s representation 
may not have been fraudulent and might have been caused by the agent 
wrongly construing the deed or making a legal mistake, the contract was 
liable to be rescinded.^) A mortgagee assigned his mortgage-deed in favour 
of his creditor with the covenant that he shall not be liable for any defect 
in the claim so transferred or for any sums of monev that may not be 
recovered The assignee sued on the mortgage, but withdrew his suit on 
discovering that it had been attested by only one witness instead of two 
witnesses as required by law.< 5 > He then sued the mortgage-assignor for 
a declaration that the contract of assignment was void and for a return of 
the consideration. But his suit was dismissed on the ground that the 


(1) Dadoba v. Collector , 3 Bom., L.R., 
603 (615); Jethabhoy v. Collector . 25 B. 

714 < ? 45). r „ . _ T . 

(2) Refers to S. 26 of Bom. Act II of 

1876 (Bombay City Land Revenue Art) 

which provides for charging an encroachrr 

with five times the value of the land and 


fixing an assessment at five times the 
usual rate. 

(3) J°thabhoy v. Collector, 25 B. 714. 

(4) Wanton v. Coppard, [18901, 1 Ch. 
92 ; following Tod Heath/ v. Benia, m. 
40 Ch. D., 80. 

(5) S. 59 post. 
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assignor was sufficiently protected by his covenant.* 1 ) It was said that as 
the °covenant referred to any defect “ in the claim transferred ” and not 
merely in the title of the vendor, it included such a legal defect as was 
afterwards discovered in the claim though at the time of the assignment, 
both parties were under a mistake as to the requirement of law rendering 
the mortgage inoperative and void. But where the vendor, after declaring 
that he had made no gift, etc., of the property, and that if on account of 
anv such encumbrance, any damage was sustained by the purchaser, the 
vendor would indemnify him, adding that if damage was sustained from 
any other cause, he would not be liable, the court held it to be insufficient 
to negative the operation of the statutory covenant.* 2 ) So, on the other 
hand,° where the vendor covenanted for title and contracted to indemnify 
the vendee against any loss from himself, his heirs, and representatives, or 
from any one, and the vendee was dispossessed by a pre-emptor, he was 
held entitled to compensation under his covenant.* 3 4 ) In one case the 
vendor had disclosed the existence of one mortgage and declared that 
there was no other mortgage providing for indemnity limiting it to the 
amount of the purchase money in case the whole property is lost and pro¬ 
portionately if there be a partial loss. The purchaser had to pay 
Rs 13,000 on an undisclosed incumbrance. The price he had paid for the 
property was Rs. 6,500. It was held that the express covenant excluded 
the application of the statutory covenant* ) which it is submitted, it did 
pot since the property was sold free from the undisclosed incumbrance and 
the’vendee became entitled to indemnity even though he had averted the loss 
of his property contemplated in the covenant. On the other hand where in 
a speculative purchase the vendor had stipulated that he would be liable for 
his own act not for eviction by a third party the court held the vendee to 
have contracted himself out of an unqualified covenant for title.* 5 > 


1127. The statutory covenants categorised in this section are to be 

read as the part of every contract for sale of immoveable 
Construction of property. If the parties wish to contract themselves out- 

contract. Q f any 0 f the clauses, they have to make expressly or 

impliedly “ a contract to the contrary." A collateral contract is always 
admissible to elucidate the deed if it is silent or professedly ^exhaustive.**) 
Thus in the case above noted, the taxes which are leviable or charge¬ 
able " being not specified, the evidence of a collateral agreement was 
rightly admitted.* 7 ) But such a case is quite distinguishable from that in 
which oral evidence is sought to be admitted to contradict the written 
deed. So, no evidence is admissible to shew that a deed or sale was really 
meant to be a deed of gift and not a deed of sale.* 8 ) 


(1) Sada Kavaur v. Tadepally, 30 M. 
284 and dissenting from the Madras 
Deposit and Benefit Society Ltd., v. Oonna- 
■malai Ammal, 18 M. 29 ; following Tafa- 
luddi v. Mahar Ali, 26 C. 78. 

(2) Digambar v. Nishibala, 8 I.C. 91 
(95). 

(3) Khonman Bibi v. Shah Mali, [1908], 
P. R. No. Ill ; Ouroprasad v. Narendra, 
1 I.C., 361 (362) ; Hira Lai v. Bansidhar, 
12 I.C., 262. 

(4) Bam Chandra v. Bhagwati, (1924) A. 
937. 

(5) Indra Narain v. Badan Chandra, 


47 I.C. (C) 340. 

(6) S. 4 (a) proviso 2 and ill. {g) (h) 
Indian Evidence Act (Act I of 1872) ; 
Ambica Prasad v. Galstaun, 13 C.W.N. 326 
Khetsidas v. Shib Narain, 9 C.W.N. 178. 

(7) Dadoba v. Collector, 3 Bom. L.H., 
603 (621) ; following Bank of Neiv Zea¬ 
land v. Simpson, [1900I, A. C., 182 ; De 
Lassalb v. Guildford [1901], 2 K.B.. 213. 

(8) Rahiman v. Elahi Baksh, 28 C. 1 0 \ 
distinguishing Shewab Singh v. Asgur Alt 
6 W.R., 267 ; Walee Mahommed v. Kumar 
Ali, 7 W. R., 428 ; Lola Himmat Sahai 
v. Llewhellen, 11 C. 486. 
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Where the language of an instrument is clear, the court, cannot allow 
parties to rectify it by adding some words, which would qualify its meaning. 
Thus where the vendor conveyed “ all estate, term and interest ” in a 
certain land, shown red in the conveyance, and the purchaser afterwards 
found that the vendor had no interest in that portion of the land, and 
claimed damages for breach of covenant for title, the vendor’s contention 
that he had conveyed what interest if ajuj he had in the lands, and that he 
was not liable in damages if he happened to have no right was negatived, 
nor was his prayer for the rectification of the instrument by the insertion 
of those words conceded. It was further laid down that so long as the 
conveyance was clear and definite as to the lands conveyed, it was not open 
to the vendor to prove that the purchaser had notice of the diminution in 
their quantity. (*> 


1128. Of course, this only applies to cases in which there is nothing 
in the context to indicate a different construction. Thus the words 
“ should any one put forward a right or claim, or cause obstruction or 
hindrance, or make a quarrel or disturbance in connection with this vatan 
land, I and my heirs and representatives are to answer for the same,” 
especially when preceded by the words reciting that possession had been 
already made over to the vendee must not be construed to import more 
than a covenant for quiet possession which would necessarily come into 
operation only when the purchaser is evicted after he has been once put 
in possession.^) No doubt, a clause is often inserted that possession has 
been made over, even in transfers where the vendor had no possession to 
give, but the insertion of the clause is important in determining what the 
parties really intended, namely, whether the covenant made was for title 
or for quiet possession, for if the parties had intended that the seller was 
to be answerable for the purchaser’s failure to recover possession from the 
trespasser, he would not state in the deed that possession had been already 
given. < 3 > 


1129. An express convenant excluding the operation of the section 

could not be made so as to exclude the equitable rights 
Relief against 0 f the vendee. Such a covenant, even if made, would be 
express covenants. re ij eve( j against. Thus, in a recent English case, certain 

property of which measurements and boundaries were described, belonging 
to the defendant was put up to sale. The particulars of sale contained a 
condition that ” the property is believed and shall be taken to be correctly 
described in the particulars as to quantity or otherwise, and if any error, 
mistake, misstatement or omission in the particulars be discovered, the 
same shall not annul the sale nor shall any compensation be allowed by 
the vendors to the purchaser in respect thereof. The plaintiff purchased it 
at the auction, signed the particulars and paid a deposit. It was sub¬ 
sequently found out that there was defective title to nearly one-fourth of 
the land sold, and the plaintiff asked for a return of the deposit and 
rescission of the contract. The defendant contended that by virtue of the 
terms of the particulars, the plaintiff was not entitled to either relief, and 


(1) May v. Platt, [1900], 1 Ch., 616; 
following on the question of notice— 
Cato v. Thompson, 9 Q.B.D., 616 ; Page 
v. Midland By Co., [1894], 1 Ch., 11. 
Adikesavan v. Ourunatha, 40 M. 338. 
As to parol variation, Woolarn v. Hearn, 
7 Ves., 211 ; Davies v. Fitton, 2 D. & War 


225, cited. 

(2) Ardeshir v. Vajesang, 3 Born. L.R.. 
190 (197); following Nagardas v. Ahvxe-l 
Khan, 21 B. 175. 

(3) Ardeshir v. Vajesang, 3 Bom. L R 
190 (197). 
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that he was entitled to claim specific performance It was held that 
specific performance could not be ordered and that the plamt.fi was entitled 
to rescind the contract and to have the deposit returned.« 

1130 It is quite usual in Indian conveyancing to acknowledge the 
receipt of consideration before it is actually paid, and it may be a question 
whether such a statement estops the party who makes lt.M Certain it is 
that if the statement has remained unchallenged for long after completion 
of the transaction, it will not be allowed to be controverted. So, con¬ 
sideration is presumed in a document twenty years old. To inquire into 
consideration in such a case would only be to invite the fabrication of 

evidence. 

1131. A purchaser cannot be compelled to pay interest for delay under 
sv condition that the purchaser in default shall pay interest on the remainder 
of his purchase-money, if the delay is shewn to have been occasioned by 
the default of the vendor. Damages may be recovered by a purchaser from 
his vendor for delay in completing the purchase, if the delay is occasioned 
by default of the vendor, and not in consequence or want of, or defect in 
title or in consequence of conveyancing difficulties, but by reason of the 
vendor not having used reasonable diligence to perform his contract.< 4 > If 
the parties stipulate that the purchaser should get the rents and profits 
after payment of the purchase-money, the covenant would be given effect 
to otherwise the purchaser would only get rents and profits as from the 
date of completion of sale.(S) The name of the purchaser should be clearly 
given in the conveyance, but if it is not, it does not thence follow that the 

sale would not take effect. 

1132. Court Sale how far different.—There is the widest possible 
difference between a voluntary sale and a sale by court, as in execution of 
a decree ($ § 1175, 1176.) Such sales must, however, be distinguished 
frnm tho^e held by the authority or with the sanction of the Court, ns 
where ^it°authorizes^a trustee or receiver to sell the property.(6) In the one 
case the sale is made by the Court, and it confirms it and issues a sale 
certificate whereas in the other case the seller ,s the trustee or the receiver, 
and the court merely sanctions it acting under its statutory powers. In 
such cases the trustee or receiver is merely the sole agent of the owner 
and conveys onlv such title as the owner possessed in the property He 
himself warrants nothing except that he himself has not incumbered the 
property, and the owner, unless he joins in the sale cannot be held liable 
upon any implied covenants, as he himself was no party to it.< 7 > In such 
cases ail that the vendee purchases is the right title and interest of the 
owner as at the date of the sale. Similarly, in execution-sales, the law 

v. Athaides, 7 Bom. L. R., 845. 

(6) The distinction between Court sales 
i.e., those made by the Court and those 
made under it is recognized by Fletcher, 
J. in Oolam Hossein v. Fatima Begum, 

6 I.C., 300 ; dissenting from Minetunnessa 
v. Khatoonnessa, 21 C. 479 in which Sale, 
J. appears to have overlooked the distinc- 

tion. , 

(7) Darb, vendors and purchasers l 
Ed.) 569 ; Williams, vendor and purchaser 
(2nd Ed.) 657 ; 25 Halsbury’s laws ot 
England. § 996, pp. 463, 464. 


(1) Jacobs v. Revel!, [1900], 2 Ch., 858. 

(2) It does not enlarge limitation under 
Art 116 of the Limitation Act. Seshachala 
v. Varada, 25 M. 55 (59); Kotappa v. 
Vallur, 25 M. 50; It does not bar the 
statutory convenants—M«ita Prasad v. 
Abdul Razak, 33 I. C., (O) 527. Megh 
Raj v. Abdullah, 25 I.C., (A) 208. 

(3) Rahim Baksh v. Rahim Baksh, [1901J, 

P.L.R., No. 44. , 

(4) Jones v. Gardiner, [1902], 1 Ch., 

19L T . 

(5) Empress Spinning and Weaving Co., 
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is that when the judgment-debtor has a saleable interest, however small, tin* 
purchaser buys at his own risk, and there being no warranty that the 
property will answer to the description given of it, the purchaser is 
entitled to no relief, if it does not correspond to the description/ 1 2 ) But 
if there be a total failure of consideration, as when the judgment-debtor 
has no saleable interest whatever in the property, the sale will then be set 
aside, and the purchaser may obtain a refund of his purchase-money.<*) 
But, if the judgment-debtor had a saleable interest however small in the 
property, the auction-purchaser must abide by his bargain and cannot by- 
suit, any- more than by application, obtain a refund in proportion to the 
extent to which the judgment-debtor had no interest.( 3 > 


1133. The only thing sold in an execution-sale is the right, 
title and interest of the judgment-debtor as these existed at the 
•date of the sale, and, of course, subject to an equities then 
existing. < 4 ) The plea of purchase without notice affords him no 
protection/ 5 ) An auction sale, even after it is confirmed may be 
set aside for fraudulent concealment of a material particular. And 
so it has been held that though a purchase which has received sanction 
of the court will not be set aside on slight grounds, still, ‘if the sanction of 
the court was obtained by misrepresentation or by the withholding of 
material information, or if the information obtained is misleading, the court 
will treat such misrepresentation or withholding as fraud, and will act 
accordingly/ 6 ) And it is immaterial that the vendee had accepted the title 
after full inquiry, or that he had paid the full purchase-money/ 7 ) But* 
apart from fraud, an auction-purchaser is not entitled to even compensation 
for a deficiency in area, though he is entitled to a corresponding abatement 
of rent/ 8 ) A purchaser of a dwelling-house at a Registrars sale accepted 
the conditions of sale, whereby he was required to furnish requisitions and 
objections, if any, within a fortnight after delivery of the abstract (and in 
this respect, time was of the essence of the contract) and he was not 
entitled to call for any other documents except those abstracted for, or for 
the originals of documents of \<diich the vendor had only copies, and was 
to accept the title, as shewn in the abstract of title. By the abstract it 
was represented to the purchaser that he was purchasing the entire sixteen 
annas of the house and premises. The purchaser accepted the title as 
shewn in the abstract and paid the balance of the purchase-money into 
court without reserving any right to object to the title. He then applied 
to be discharged from such purchase and for leave to withdraw the pur¬ 
chase-money from court on the ground that he had subsequently discovered 
that only an eight-twelfths share of the house had been sold to him, and 
that he had been misled into making the purchase by the misrepresentations 


(1) Sonatan Das v. Mohiram, 28 C. 

235 (237) ; Sundra v. Venkatavaradar, 

17 M. 228. . no oor 

(2) Sonaram v. Mohiram. 28 C. ^ 2-io 
(237) ; Shanto Chandra v. Nain Sukh, 
23 A. 355 ; Mhd. Rahmatullah v. Bachu 
2 A.L.J.R., 244 ; Sumer Chmul v. Wahid 
Husain, 3 A.L.J.R. 810 ; Rustomji v. 
Vinayak, 12 Bom L.R., 723 (720). 

(3) Shanto Chandra v. Nain Sukh, 
23 A. 355 ; Mhd. Rahmatullah v. Bachu 
27 A. 537. 

(4) Sobhagchand v. Bhaicharul, 0 B. 

193 (202) ; Maganlal v. Shakra, 22 i 


045 : Peer Mahomed v. Mhd. Ehrahim, 
20 B. 234. 

(5) Peer Mahomed v. Mhd. Ehrahim 
29 B. 234 (230). 

(0) Boswell v. Coakes, 27 Cl>. D.. 424 
(454) ; Atmaram v. Balkrishna, 7 Bom 
L.R.. G53. 

(7) Upendra Nath v. Obhoy Kali Dassee 
5 C. W. N.. 503 (500) : M'Culloch v. Ore,,on/' 
Kay d: Johns, 28(5. 

(8) Doyal v. Amrifa Lai. 20 C. 370 ; 
distinguishing Kissory Mohan v. Kali 
Charan, 1 C.W.N., 100. 
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contained in the conditions of sale and the abstract of title. It was held 
+V... 4 - o it Vinner Vi there was no fraud on the part of the vendor, he knew 
h id the means of knowing that the sixteen annas share of .the property 
could not be sold and on the purchaser’s allegations, the court would not 
onfnlc the contr ict a) But a clear and definite statement by an auctioneer 
at the time of sale verbally correcting a material misdescription m par¬ 
ticulars disentitles the purchaser to enforce specific performance wi 
condensation for that misdescription even if he had not heard that 

statement.^ & sale . cerfcificate being subject to the maxim 

••falsa demonstrate non nocet, cum de corpore constat W any error 
therein occurring has not the effect of vitiating the sale In case 
of doubt a sale-certificate and order must be construed with 

reference to the circumstances under which the suit was brought and th 
true meaning of the decree under which the sale took place, as well as th 

leading up to it. 00 With regard to the date when a sale i 

Zmed to be complete, °t has been held in Madras that it is deemed 
deemed V of the p Urc hase, and not at the date of its confirmation 

bv^he court-/ 5 ) but a different view has been taken in Allahabad, where e 

purchaser’s title is held to date from the date of the certificate. An f* 

P * ?i«r ™le prevails in England, where the sale is considered as complete 
81 nTv fr^l the date of rtie sale certificated But with respect to 
involuntary sales.^the law and procedure in England is on many poi ts 

widely divergent.^ selling the mo rtgaged property in exercise 

f MV power of sale is not a trustee for the mortgagor/*) still since he 
^wEnot ^ownproperty, M 

rmplied^tbat mortgagee has done nothing to incumber the property 

mortgaged Disclose material Defects—Under the old English 

1136. oe absence of warranty or active deceit, under 

rule the seller w ^ hager to disclose to him any defects patent or 
no obligation to P t the purchaser being presumed to take care 
latent in his title> or PP y the property he was purchasing: 

0{ i „uod ^ alienin erni, ™ This rule 

caveat empxor, q j to pa t en t defects.W It was in course 

w . a * m S emfined within still narrower limits, till the exceptions made to it 
"o many as “ -U nigh to eat u p the rule.”«4> Anyhow, its npph- 


“ ( 1 ) Upendra Nath v. Obhoy Kali Dassee, 

6 ^i^Ianser v. Back , 6 Hare, 443 ; Hare 
& O'Moris's Contract , [1901], 1 Ch., 93. 

m Mere false description does not 
vitiate, if there be sufficient certainty as to 
the object. GoodtitU y Gibbs o B. A C. 713, 
Tribooandas v. Jfnshnararn, 18 B 283. 
Bhai/alal v. Divarka, 15 C. 103. 

(4) Akhoy Kumar v. Bejoy Chand, 

29 C. 813. -. qq -p -r> 

(5) Ahamad v. Raman , 25 M. 99 F. *>. 
((5) S. 316, Civil Procedure Code i Amtr 

Kazim v. Darbari, 24 A. 475 (476); Oobtnd 
Ram v. Tulsi Ram [1887], A.W.N., 217 , 
Premchand v. Purnima, 15 C. 546. 

(7) Sugd., 101 ; M'Cullock v. Gregory , 


2 Eq. R., 108. 

(8) As to which see Sugd., 93 (Ch. III.) 

(9) S. 69 Comm. 

(10) Suliman v. Palaneappa [1910], 3 
Bur. L.R., 29 ; 8 I.C., 605. 

(11) Let a purchaser beware. For the 
incidents of such sa'e generally see S. 69 
Comm. post. 

(12) Hole. 99; Let a purchaser beware, 
who ought not to be ignorant that > he is 
purchasing the right of another; 

rule was applied, for example in K* a ^/ 
Earl of Cado(jan y 10 C.B., 591 ; Coo 
Waugh, 2 Giff. 201. 

(13) Lowndes v. Lane, 2 Cox, 3 b '*- p 

(14) Eichholz v. Bannister, 34 L.J.u.r. 

105. 
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cation was still further curtailed by the passing of the Conveyancing Act.* 1 ) 

And this section may be said to have reduced its importance to a vanishing 
degree. ( 2 ) b 

1137. “ Material Delects.” —Adverting now to the covenants which 

law fastens upon the contract of parties, the first clause 
01 . ( 1 ) (a). enjoins on the seller the duty of informing the purchaser 

of any “ material defect ” in the property of which the 
seller is, but the purchaser is not cognizant, and which defect the pur¬ 
chaser could not have for himself discovered. A similar duty is cast upon 
the purchaser to disclose to the buyer any fact enhancing the value of the 
property of which he is, but the seller is not cognizant.< 3 > Strictly speak¬ 
ing, the vendor is bound in foro conscientue to acquaint the purchaser with 
all defects, but law does not take such a stringent view of the vendor’s 
obligation, but only visits with its penalty a vendor guilty of non-disclosure 
of material defects in the property. But even then his liability is not 
unqualified, for it is conceded that he is not bound to disclose defects 
which the purchaser could have with ordinary care discovered for himself. 
Now, since defects known as patent defects, are susceptible of such a 
discovery, it follows that the vendor is not bound to acquaint the purchaser 
with them.( 4 ) But a vendor aware of latent defects is bound to disclose 
them to the purchaser. And by “ material defects ” in the clause, it is no 
doubt intended to convey such defects as are so described in the English 
law, according to which defects may be either patent or latent. To the 
former class belong such defects as may be discovered by ordinary vigilance 
on the part of the purchaser; as, for example, the existence of an open 
footpath over the propertyC 5 ) or the ruinous state of buildings, while latent 
defects are such as the greatest attention would not enable the purchaser 
to discover< 6 >: as, for example, the existence of defects in a ship’s bottom 
when sold afloat^ 7 ) In England, and it would appear under this clause also 
the vendor must disclose all latent defects in the property even although 
he may have stipulated to sell it with all faults.G) And he cannot get rid 
of his liability by referring the purchaser knowingly to an ignorant agent, 
for he would be bound by a fraudulent registration of a fraudulent con¬ 
veyance by his agent.* 9 ) Where the purchaser was referred to an ignorant 
agent who innocently denied the existence of defects, the House of Lords 
ruled the contract to be voidable at the option of the purchaser. < 10 ) If a 
vendor has been guilty of fraud within the meaning of section 17 of the 
Indian Contract Act, by actively concealing a fact which it was material 
for the purchaser to know, and the purchaser was induced thereby to pur¬ 
chase, the fact that the purchaser by exercise of ordinary diligence might 
have ascertained the truth affords no answer to a suit to recover the 
purchase-money. Such a case does not fall within the exception to section 


(1) 44 & 45 Viet., C-41. 

(2) Basaruddi v. Enajuddi, 2 C.W.N., 

222 . 

(3) S. 55 (5) (a). 

(4) See §$ 1141, 1142. 

(5) Grant v. Mvnt, G. Goop., 177; 
Keatea v. Earl Cadogan, 10 C. W., 591 ; 
Ashburar v. Sewell, [1891], 3 Ch., 405. 
But not a right of way. Turner v. Moon, 
[1901], 2 Ch., 825 ; The Great Western By. 


v. Fisher , [1905], 1 Ch., 316 (321). 

(6) Sugd., 333 ; Dart, 102. 

(7) Mellish v. Motteux , Pea. N. P. 

156. M 

(8) Schneider v. Heath, 3 Camp., 506; 
Baghhole v. Walters, ib., 156. 

(9) National Exchange Co. v. Drew 

(146); Mullem v. Miller, 

Zz Un. JJ. f 194. 

(10) Dart., 103. 
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rrsrsa? jl -*. °< 

I 1 "?I vina nnd the vendor kept silent as to the unsuitability of the 

J , f “•the'ourpose it was held that his silence being as eloquent as 
piopeity foi tilt p p • . sreDresen t a tion < 4 > And it amounts to the 

thing ifThe" vendor acquiesces in the self-deception of the purchaser 
.Ithnn.rh the latter might, with reasonable care or inquiry, have disabused 
! . i f t u* f .i S e impression. But in such a case, the want of P r 0 P e *T 

c“ may be 6 JvidencTto show that the vendor was not under the behef 

that the purchaser was deceived. 

iiQg The term “ material defect ” includes in this clause not only 

defect in the state, but also in the title. < 6 > And this is m 
Material delect accordance with section 7 of the English Conveyancing: 
includes delect In Act ( 7 ) The seller is bound to disclose to the buyer the 
title - defective title under which he may hold the property, and 

his omission to do so would be fraudulent. Thus where the seller conceals 
from the buyer the existence of a decree upon the house sold, the latter 
was held entitled to the damages claimed, the seller’s non-disclosure be g- 
deemed under this section to be fraudulent.^ Sucn A also the- vendors 
omission to inform the vendee that the wife of the last vendor was 
nZessSn of the house sold and claim a share therein.^ So if the 
P f „ n i r i ; s subiect to such a covenant or easement as may materially 

P r T n £ it enioyment the court will refuse specific performance against 
dimmish its enjoy . distinctly laid lown in the second paragraph 

h e ,t P the se er shad bt deemed to contract with the buyer that the interest 
UMi he professes to transfer subsists, and that he has power to transfer 

Hie same P It is the duty of the vendor to inform the purchaser if the- 
the same, A ered (ii> or is held on a lease by another person, which 

property is meum d enjoyme nt.(i2) So, if the property is subject 

S? v y or other easements, it is his duty to disclose it.03) So is- 
to a right of3 the inten ding purchaser that the property is subject 

it his duty tojnforu ih g £ law su it.04) Any fact calculated to 

L° n the'purchaser infgnorance of the real state of the property is a defect- 
keep the Purcnaser g We In this aspect, this clause corresponds 

with 'section 150 of the Indian Contract Act, which lays down a similar rule 


(1 ) Morgan v. The Government of Hai- 

darabad, 11 M. 419; Nursing Das v. 

Chiloo Loll, 50 C. 015 

(2) Gajapathi v. Alaqia , 9 M. 

3) Edwards v. Wickwar 1 Eq., 403, 
Re Marsh and Earl Granville, 24 Ch. D., 

U (i) 'Brownlie v. Campbell, 5 App. Cas., 
925 (950). 

(5) Dart,, 104, 105. . 

(6) Essa Suleman v. DayMm. 20 *• 

522; Basruddt v. Ejuijuddt, 25 C. 298, 
Pearee Mohun v. Abdool 7 W «•’ *58 
Basruddi v. Etutjuddt, 2 C. W. N., 222 
(223); Specific Relief Act (I of 1877) 

F 17 & 18 ; Krishnan v. Kantian , 21 M. 
U Shea Earn v. Thakur Mahio, 58 I. C. 
(P.), 529 ; Qondu v. Mutheah, 85 1. o. 

(M.), 999. . _ nnn 

(7) 44 & 45 Viet., C. 4, set out in 1009 


ante. 

(8) Gajapathi v. Alagia, 9 M. 89. 

(9) Mhd. Siddiq v. Likan Shoo, 4 Bur. 
L. J., 154. 

(10) Hey wood v. Malladien f 24 Ch. D-*. 
357. 

(11) Mg. Pote v. Mg. Shwe, 10 Bur. 

L. J. 35 ; 35 I. C. 373 ; Qondu v. Mutheah, 
85 I. C. (M.), 999 ; Contra laid down by 
Aikman J. in Bishan Das v. E., 2 A. L. 
J., 268 (270) is, (submitted) obviously- 

incorrect. , n 

(12) Jogemaya v. Akhoy Coomar, 4U 

(13) Great Western Ry. v. Fisher, [4905], 
1 Ch., 316 ; Turner v. Moon, [1901], 2 Cn., 
825 


220 


(14) Sharafdin v. AUahbux, (1925', S. 
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derived from the Roman law* 1 ) where the rule is thus stated: “ The seller 
must suffer the sale to be rescinded, or give compensation in the option 
of the buyer, if the thing sold has faults (unknown to the vendor) that 
interfere with the possession and enjoyment of it.( 2 > If the seller knows 
of the faults and conceals them, he is guilty of bad faith (dolus), and is 
liable even for consequential damage. ”* 3 ) 

1139. But, where misdescription of property does not affect the essence 
of the contract, the sale will not as a rule be annulled, but adequate com¬ 
pensation will alone be awarded. Where a house was sold with the kitchen 
attached, but no kitchen was in fact attached to the house, it was held that 
the absence of a kitchen detracted from the value and comforts of a resi¬ 
dential house, but that at the same time the misdescription was not of 
sufficient importance to justify annulment of the sale.* 4 ) As a 
rule, the question what misdescription will be sufficient to annul 
the sale is one of fact and depends upon the view of the 
court as to the importance of the misdescription.* 5 ) And while the court 
is not reluctant to refuse to specifically enforce a contract misdescribed or 
tainted with misrepresentation, it is loth to rescind it after its completion, 
unless a case of misrepresentation and fraud is clearly made out, or an 
error in sub stantibus sufficient to annul the whole contract is clear. * 6 ) 


1140. The vendor of a leasehold property is bound to disclose the 
existence of onerous and unusual covenants, or at least afford the purchaser 
an opportunity of inspecting the leases, which liability is not discharged by 
a stipulation in the lease that “ the vendor’s title is accepted by the 
purchasers.” A lease so made still postulates the disclosure of onerous and 
unusual covenants, and the non-disclosure of which would entitle the 
purchaser to rescind the contract and to have the deposit returned with 
interest.* 7 ) 


The clause only refers to the liability of a vendor who stands in no 
fiduciary relation to his purchaser. Where it is so, there may be uberrima 
fides as in a transaction between co-partners for the sale by one to the other 
of a share in the partnership business, it being then the duty resting upon 
both the vendor and purchaser to let each other know all material facts 
with reference to the partnership assets and not to conceal information in 
his exclusive possession.* 8 ) Non-disclosure of such information may lead 
to avoidance of sale which may be set aside at the instance of the party 
from whom the information was withheld. 


A defect in title will render the vendor liable to damages independently 
of any fraud on his part.* 9 ) In this respect, the law is the same in England, 
where it is not necessary to aver fraud to obtain damages for the conveyance 
of defective title.* 10 ) 


(1) Hunter’s Roman Law, p. 498. 

(2) Dig. 19, 1, 13, 146. 

(3) Dig. 19, 1, 13, see Hunters Roman 
Law, p. 498. 

(4) Administrator-General v. Aghore Nath, 
6 C. W. N., 873; O. A., reversing Ad¬ 
ministrator-General v. Annoda Prosad, 4 
O. W. N. 604. 

(5) Fawcett v. Holmes, 42 Ch. D., 150 ; 
Administrator-General v. Aghore Nath, 6 
O. W. N., 873 (875). 

( 6 ) Baslirujapa v. Virupaxapa, 5 Bom. 

24 


L. R., 392 ; following Brownlie v. Camvbell 
5 App., Cas., 916 (937). 

(7) In re Hcedicke and Lips kin's Con - 
tract, [1902], 2 Ch., 666 . 

( 8 ) Madder ford v. Anstwick, 1 Sim 
89 ; Law v. Law, [1905], 1 Ch., 140 (157). ’ 

(9) Essa Suleman v. Dayabhai, 20 B 
522, and cases above cited ; Sugd. 6 . 

(10) Waddell v. Wolf, 9 Q. B., '515 
Mostyn v. The West Mostyn Coal, dec. 
Co., 1 C. P. D., 145 ; Nottingham Brie * 
Co. v. Butler, 16 Q. B. D., 778. 
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1141. The seller being bound to disclose only such defects as “ the 

buyer could not- with ordinary care discover,” and having 
Notice estops the ar( j to ^he definition of notice given before (§§ 103—- 
purchaser. f 0 u ows that the seller is relieved of his duty in 

this respect in cases ’where the buyer could have with ordinary care die- 
covered the defects himself (§ 1026). For the purpose o bringing the 
buyer within this exception, it is necessary to shew that either from the 
nature of the property or from any other circumstance the seller was m a 
position to learn about the defects he had inquired. Thus, in the case of 
a legacy it is the duty of the buyer to inquire, whether it is free from all 
claims in respect of the testator’s estate/ 1 ) and in the case of an equitable 
estate whether it is free from incumbrance/ 2 3 ) But, where the purchaser 
has little or no time to complete inquiries, he cannot be estopped on the 
bare ground of his negligence, especially when the vendor has contributed 
to it 8) It has been held in Madras that the duty of the vendor to disclose 
does not cease even when the purchaser had knowledge of the defect. In 
this case the purchaser had knowledge that the vendor had previously 
executed a release deed in respect of the property which he afterwards sold 
cb the vendee. It is submitted that this view is unsound and unsupported 
by the precedent upon which it relies/ 4 ) in which the purchaser’s know¬ 
ledge was held to be immaterial because the vendor had expressly covenant¬ 
ed for title < 6) 6 * It is, however, obvious that before the vendor can be 
absolved from his liability to disclose he must show that the buyer’s know¬ 
ledge amounted to a ” contract to the contrary ” It cannot be inferred 
from the mere fact that the buyer knew that the property belonged to a 
joint family, that the seller was its manager, and was selling it for legal 

neceS m£j covenant X for title need not be embodied in the sale-deed. All the 

law implies being regarded as a part of the written contract, 
a ei ^itlor damages w«?ld fall under° Article 116 of the Limitation Act and 

not under Article 115.W . ^ xl _ ... 

1142. But while the buyer is entitled to be apprised of the material 

defects in the property offered to him, and in default / 0 
Material delect cer t a in remedies, these vary in accordance with the dis- 
discovered before ma de i, e j ore or after the conveyance of the pro¬ 
conveyance. ert . y tQ him. It is settled that where the purchaser 

discovers defects in the property before it is conveyed to him, he can either 
rescind the contract/ 8 ) or successfully resist a suit for specific performance/ 9 ) 
Where however, the defect is not such as to materially diminish enjoyment 
of the’property, sections 14 to 17 of the Specific Belief Act provide for 
both specific performance and compensation. If the property sold is 
incumbered, the purchaser may compel his- buyer to redeem it before 
conveyance.^) Grant of specific relief being discretionary with the court, 

v _ , i 0 i __ 1» /% at AQAn PQQP U 1 / 

granted 


(1) Noble v. Brett, 24 Beav., 499. 

(2) Bridge v. Beadon, L. R., 3 Eq., 664. 

(3) Babaji v. Forest Officer , (1887), 

B. P. J., 23 ; Subbaraya v. Raja Gopala, 

38 M. 887. . „ 

(4) Subbaraya v. Raja Gopala , 38 M. 
887, following Page v. Midland Railway 
Co., (1894), 1 Ch. 11; Contra Oondu v. 

Mutheah, 86 I. C. (M.), 999. 

(6) Page v. Midland Railway Co., 

(1894), 1 Ch., 11 ; (see per Lindley, L. J., 


at pp. 19, 20). 

(6) Adikesavnn v. Qurunatna, 40 JM. 

338 F. B. 

(7) Krishnan v. Kannan, 21 M. 8. 

(8) Hyde v. Warden, 3 Ex. D., 72; 
Reeve v. Berridge, 20 Q. B. D., 623. 

(9) Caballero v. Henly, L. R., 9 Ch.. 447. 

(10) Specific Relief Act (I of 1877), 
S. 18(c). 

(11) lb., b. 18. 
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If the buyer discovers material defects after the conveyance, he will 
have to make out a stronger case for setting it aside. In one case, it was 
held that nothing short of a fraud will entitle him to do so/ 1 * ) 


1143. As to mere laudatory expressions used by a vendor with 

reference to his property, the modern rule is the rule of 
Puffing praiie. ^h e c i v y j aw —“ Simplex commcndatio non obligat."<& 

So that mere puffing advertisements and laudatory expressions, such as that 
an estate, sold as a renewable leasehold, is “ nearly equal to freehold, < 3 > 
that a house of mean character is “ a desirable residence for a family of 
distinction,” or that land, in fact imperfectly watered is uncommonly 
rich water-meadow land,” will not, however objectionable they may be in 
point of morality, render the contract voidable by the purchaser, although 
their tendency would doubtless be to indispose the court to enforce specific 
performance at the suit of the vendor/ 4 5 ) Where the purchaser is aware 
that the vendor’s laudatory statements are false, and yet enters into a 
contract, the maxim ” caveat emptor ” would apply. Thus, where the 
purchaser acquired a coal-mine stated to be standing on a fine vein of coal, 
and the purchaser knew that it had been worked and was almost exhausted, 
the maxim was held applicable/ 6 ) Similarly, where the vendor assured 
the purchaser that a person had bid a particular sum for the estate, in 
consequence of which the purchaser was induced to raise his bid and was 
deceived in the value, it was held that an action for deceit could not be 
maintained/ 6 ) Nor can a purchaser detain any relief agamst a vendor for 
false affirmation of value; for \alue consists in judgment and estimation, 

in which men may differ/ 7 ) 


Where the defects concealed are not material, but are trifling, the con- 
tract cannot be absolved, as for example, where the house, being declared 
to be tenantable, it was found to have some boards or joists rotten, or some 

panes of glass broken/®) 


1144 Seller must produce his Title-deeds.— Title-deeds relating to 
1144. Seller have been aptly called the sinews of the land/®) 

01. (1) (b). £ n( f must be shewn to the intending purchaser so as to 

enable him to investigate the title for himself and to satisfy himself as 
toits character. But the vendor is not bound to exhibit his deeds unasked, 
Sit on the purchaser calling for them, he is bound to produce not only the 
deeds in his possession but also those which he can procure. The liability 
of the seller to produce the deeds does not arise when the purchaser does 
not ask for them.<“> He must ordinarily do so within the period fixed for 
the completion of the contract; but he is not prevented from addressing 
his request at any time. “ A prudent purchaser, says Dart will enquire 
for the title-deeds, and demand a satisfactory explanation if any of them 
are not forthcoming. His omission to make such an enquiry may perhaps 
fix him with notice of an equitable mortgage deposit. < n > But while the 
vendor is under liability to produce them for inspection by the seller or 


(1) Brownlie v. Campbell, 5 App. Cas. 

^ 4 (2) A mere commendation creates no 

obligation—Dowab 85. 

(3) Fenton v. Browne, 14 Ves., 144. 

(4) Dart., p. 110. 

(5) Colby v. Gadsden, 34 Bing., 416. 

(6) Sudg., 2. 


(7) Duckenfield v. WhichcoU, 2 Ch. C. 
204. 

(8) Sugd., 334. 

(9) Co. Litt., 6a. 

(10) Mg. Pole v. Mg. Shwe Ko, 10 
Bur. L. J., 35 ; 35 I. C. 373. 

(11) Dart., p. 520. 
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anyone on his behalf, he is not bound to deliver them to him before com¬ 
pletion of the sale.d) i n England, however, while this is no doubt true 
the vendor is bound to deliver a copy of the abstract which he has to prepare 
at his own expense, for even though he may be otherwise willling; to deliver 

his title-deeds for inspection, the purchaser is not bound to wade thr0, h^ 
them; and may insist upon an abstract. < 2 > But such a practice doesnot 
obtain, and cannot be insisted upon in India. Where the estate is held 
undivided shares, the owner of any share may compel his co-sharer m P°^; 3) 
sion of the deeds to produce them for the satisfaction of Bis purchaser. 
The deeds may be produced at the vendor s own residence, and if they aie 
elsewhere required by the purchaser, he must bear the expenses of all jour¬ 
neys incidental to such production W If the seller refuses to produce his 
title-deeds for inspection, the purchaser may compel him to do so throu^n 
the Court. But the vendor’s liability in this respect is only confined to 
the production of only those documents which affirmatively evld ®“ c ® 
vendor’s title, and does not extend to those not in his possession, and 
are required to negative mere possibilities. 

1145. Of course, this statutory duty of the vendor to produce his 

jr - —• 

This clause based on the English and tw far 

state where the deeds are to P tr ’ act As regards the place, it is 

is their non-production vital to th * them g t his own residence^) 

the rule in England for the vendor to P r0 ^« in London where 

or upon or in the vicinity °f , od „ ed with the town solicitors. W 
the title-deeds are ordinarily lodged .jv.tn^ The vendor may 

No such practice, hou . ou ■ the purc haser an inspection 
perform his obligation y P third p erson> provided the purchaser's ex- 
of them, at the residence ’ An( j the purc haser could not object to 

pense is not thereby • ‘ ' re w ithin a reasonable distance. But, 

attend at several places ^tJXlisiance. the seller is then.bound to 
if they are not available ; ourne y (™) The deeds required to be 

pay for the additional ^^nal deeds' and not the copies: but where the 
produced ™ust be the origm ,1 deeds Md ^ ^ records, the seller 

originals are not “ s ies or extracts as the case may require. 

fethe case ^f a crown grant, it would appear to be sufficient if the seller 

informs the purchaser where it may be seen.W 

me. a seller holding anundivided sWmay. --P^the^er sham^ 

Who must give t ion 0 2 > \ mortgagee in possession of the deeds is equa y 

lectio “ 6 bound to afford infection.-, to the mortgagor who may 

take copies of or make extracts therefrom, so long MbelnVten&t* 

____ _ . . . 1 i HO 


(1) Sugd., 29. 

( 3 ) LambVrt v. Rogers, 2 Mer., 490; 

Burton v. Neville, 2 Cox. |42. 

(4) Conveyaacy Act, 1881, s. 6 (b). 

(0) onson Tustin, 30 Ch. D-, 42. 

(7) S. 3 (6) Conveyancing Act, loot- 

(8) Sugd., 429. 

jlO ^Hughes v. Wynne, 8 Sira., 85. 


(11) Sugd., 431, Dart- 472. 

(12) Thorpe v. Holdsworth, L. 

Eq., 139 (150). . . 

}io) s. 16, Conveyancing Act. i»oi , 

prior to which, however, the mortgagee 

was under no such obligation. Sparke 

Z mZhou, 1 Y. & c 103 (107), rn which 

Lord Kenyon advised a mortgagee 
put his deeds into a box and s!fc upon it, 
until the money was put into his hand . 
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redemption. But where the deeds have been deposited with a solicitor 
who acquires a lien upon them, he is not bound to show them to or at the 
instance of his client unless the lien is removed.A mortgagee has no 
right to retain the mortgaged-deed or keep a copy thereof on redemption.< 2 ) 
The ^vendor of mortgaged property must then be able to produce the mort¬ 
gage-deed in token of its having been satisfied, and a purchaser who relying 
thereupon purchases the property as unincumbered, may be protected against 
any claim which the mortgagee may make on the basis of the deed which 
he had negligently suffered the mortgagor to retain with him. 

In case of dispute, the courts in England are armed with power to 
compel the production and inspection of documents/ 3 ) and the same power 
may, it is conceived, be exercised by the courts in this country. 


1147. A mere omission to call for and inspect deeds is ordinarily not 

equivalent to constructive notice to a subsequent trans- 
Omission to call feree who has acted bona fide, but if the abstention from 
lor deeds. inquiry amounted to wilful blindness, as where it was not 

made, in order that the fact of the deposit might not be 
disclosed, notice would then be naturally imputed/ 4 ) But apart from this, 
in a struggle for priority, a prior inequitable mortgagee is in no way better 
off than a subsequent purchaser, for while the latter has obtained a con¬ 
veyance without the deeds, the former had obtained the deeds without the 


conveyance/ 5 ) But the omission to inquire is still a factor in determining 
priority* 6 ) inasmuch as it may be evidence of a design, inconsistent with 
bona fide dealing/ 7 ) which, taken along with other circumstances may lead 
to a presumption of notice. 


1148. A few observations on the proper inspection of deeds may here 

be appended. In England, and the Presidency towns in 
Examination of this country where the English form of conveyancing is 

prevalent, an abstract of the title is prepared to enable 
an intending purchaser to investigate the vendor’s title. 
Where this is done, all that remains is to verify the abstract and see that 
nothing material has been omitted, and that the documents are correct, 
as execution, attestation, stamps and registration, and that there are no 
indorsements as that the executants had denied execution or receipt of 
■consideration or anv other fact casting a cloud on the title. The deeds 
should invariably be read through, for the purchaser would be affected with 
notice of their contents, and may he bound by any covenants contained 
therein. 


1149. Vendor bound to answer relevant Questions —This clause is 

taken from Dart’s work on vendor and purchaser/ 8 ) which 
€1. (1) (c.) however gives a fragmentary statement of the vendor's 

liability to prepare a correct abstract, particulars and conditions which are 



(1) Cf., Sheffield v. Eden, 10 Ch. D., 
291. 

(2) S. 60, para. 1, post. 

(3) S. C., Order 31 of 1883 ; Cf. 25 & 
26 Viet., C. 89, s. 115 as to the power 
of the Chancery Court under the Com¬ 
panies Act, 1862. 

(4) Whitbread v. Jordan, 1 Y. & C., 
303, which was a cose of wilful abstention 
from inquiry and has been so explained ; 


Manners v. Mew, 29 Ch. D., 725; and the 
cases therein cited. 

(5) Sudg., 767 ; Manners v. Mew, 29 Ch. 
D., 725. 

(6) Ratcliffe v. Barnard, L. R., 6 Ch., 
652. 

(7) Agra Bank v. Barry, L. R., 7 H. 
L. 135. 

(8) Dart., p. 167. 
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the necessary accompaniment of a sale. Unless the parties have agreed 
otherwise, the vendor is bound to answer all relevant questions put to him. 
in respect of the property which he has contracted to sell or the title 
th ereto. But the purchaser’s omission to ask questions does not relieve 
the vendor of his liability to disclose material defects. Thus, where a 
dwelling-house and office were put up for sale by auction under a printed 
condition in a common form, that the lot was sold subject to any existing 
rights and easements of whatever nature, and the printed particulars made 
no mention of any easement, or of any claim to an easement, and as the 
result of evidence, it appeared that the house was subject to an easement 
belonging to the owner of a neighbouring tenement to use the kitchen for 
particular purposes, and that the vendor’s solicitor knew of the rumoured 
existence of some such easement, but forbore to make inquiries and in 
the auction-room said that he had heard of some such claim, but had no 
definite information about it, whereupon the auctioneer told the audience 
that they might dismiss the subject of the rumoured claims from their 
minds, as nobody would probably ever hear of them again. But it was 
held that the conditions were misleading and the statements in the auction- 
room insufficient to put the purchaser on enquiry; and the vendor’s suit 
for specific performance was accordingly dismissed, and the repayment of 
the deposit by the purchaser with interest was decreed.The questions 
asked by the purchaser must be specific and direct, and not merely vague 
and general. Thus, for example, the seller is not bound to answer a general 
question like the following:—“ Is there to the knowledge of the vendors 
or their solicitors any settlement, deed, fact, omission, or any incumbrance 
affecting the property not disclosed by the abstract ?”< z > 

1150. But it should be remembered that whatever statement the 
vendor makes, will be strictly construed against him. Where the purchaser 
inquired whether a good and marketable title could be made, and the vendor 
replied that a good title could be made under the existing conditions the 
statement was construed to be sufficiently specific to hold the purchaser to 
his bargain < 3 > Where, however, the contract has been reduced into writing, 
no parol evidence dehors the document can be admitted, as between the 
parties to the contract.< 4 > But the defendant to a suit for specific per¬ 
formance is not precluded from giving evidence of any particular statement 
made by the other party and which had influenced his contract.< 5 ) The 
seller is bound to acquaint himself with the peculiarities and incidents of 
his property in order to avoid material misdescription, for his omission in 
this respect will be inexcusable. A misdescription of boundaries or of 
the restrictions to the enjoyment of property, as for example, a right of 
common, or of sporting, or a right to dig mines, may entitle the purchaser 
to rescind the contract. So, again, the vendor must be careful to state 
the covenants or other burthens on the property. And common prudence 
dictates that there should not be any error as to the conditions of the sale, 
as to. whether the sale, if by auction, is without reserve, and whether the 
vendor reserves the right to withdraw any lots from sale. 

In England, the vendor ordinarily delivers to the purchaser a copy 
of the abstract of title to the lot purchased by him, but the observance 


(1) Heywood v. Mallaliew , 25 Ch. D., 
357. 

(2) In re Ford and Hill, 10 Cl). D., 365. 


(3) Hyde v. Dallaway , 4 Beav., 606. 

(4) S. 92, Indian Evidence Act. 

(5) Dart., p. 125. 
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of this practice cannot be insisted on in India. Instances have been already 
given of cases in which the vendor’s misdescription or omission would be 
fatal to the contract. (§§ 1178—1179). 

1151* The only questions which the vendor has to answer must be 
What questions (?) relevant, and must relate to ( b ) the property or (c) the 
are excluded. title thereto. In England, all questions relating to the 

title sixty years back would be relevant, but no such 
artificial limit has been placed upon the investigation of the vendor’s title. 
At the same time, it is inconceivable that the vendor should be held liable 
to assist the purchaser in investigating the title beyond that period, if the 
root of the title goes so far back. The vendor must show every document 
that forms a link in the chain of titles/ 1 ) but he is under no obligation 
to answer questions of an inquisitorial nature, if they do not relate to 
the property or the title. Again, the vendor may by stipulation as to 

title exclude all inquiry relating thereto. But such stipulations must be 

clear and unequivocal/ 2 ) So, where the vendor stipulated that he would 
convey such title as he had received from A/ 3 ) or that his title should be 
accepted without dispute/ 4 ) or that it should not be inquired into, or that 
the purchaser should accept such title as the vendor has, or that the sale 
was of “ all his right, title, and interest, ”< 5 ) in all of which casgs, the 

clause would cease to apply. But, a condition that the title should com¬ 

mence with a deed of a certain date, and that no earlier or other title 
should be required or inquired into by the purchaser, was held by Fry, J., 
not to preclude the purchaser from insisting on an objection to the prior 
title, which was not discovered through any inquiry made by him, but 
was accidentally disclosed by the vendor.< 6 ) Such a condition, observed 
Fry, J., “precludes the purchaser from doing two things: first , from 
making any requisition on the earlier title, and secondly, from making any 
inquiry into it. It does not preclude the vendor from disclosing or admit¬ 
ting some blot on his title about which the purchaser does not inquire.< 7 ) 
As a rule, if the facts are fully disclosed, their legal effect need not be 
stated/ 0 ) The purchaser may again be precluded by his own conduct from 
complaining of a blot on his title, if he has rushed into the transaction 
without previous inquiry, or having had an opportunity, has failed to avail 
himself of it, in which case, he has to thank himself if he is entrapped : qui 
vult dccipi, decipiatur.W So, where the conditions on the face of them 
purport to give only a holding title, the purchaser on being relieved from 
them is not entitled to have more than a good holding title/ 10 ) But in 
placing an embargo upon inquiry, the vendor cannot ask the purchaser to 
assume that which the vendor knows not to be true, for the utmost that 
can be asked of the purchaser is that he shall assume something of which 


(1) In re Stamford, dec.. Contract, [1900], 
1 Ch. 287. 

(2) Seaton v. Mapp., 2 Coll., 556 (562) ; 
followed in Motivahoo v. Vinaydk, 12 
B. 1 (17) ; Haji Mahomed v. Mtisaji, 15 
B. 657. 

(3) Wilmol v. Wilkinson, 6 B. & C., 
606. 

(4) Duke v. Barnett, 2 Coll., 337. 

(5) Tweed v. Mills., L. R., 1 C. P., 39 
(46). 

(6) Smith v. Robinson, 13 Ch. D., 148 

(151). 


(7) Smith v. Robinson, 13 Ch., D., 148 
151, (152); following Waddell v. Wolfe, 
L. R., 9 Q. B., 515 ; Jones v. Watts, 43 
Ch. D., 574, In re Cox and Neve's Con¬ 
tracts, [1891], 2 Ch., 109 ; Mancherji v. 
Narayan, 1 B. H. C. R., 77. 

(8) Smith v. Watts, 4 Dr., 338. 

(9) “ Let him be deceived who wishes 
to be deceived.” 

(10) In re Banister, 12 Ch. D., 113 
(143) ; Smith v. Robinson, 13 Ch. D., 148 ; 
Rosenberg v. Cook, 8 Q. B. D., 162. 
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the vendor knows nothing. W Hence a condition of sale is badl asi mis¬ 
leading (..) if it requires the purchaser to assume what the vendor knows 
to be filse T ( 6 ) if it states that the state of the title is not accurately 
known when in fact it is known to the vendor. 

1152. The court always regards with jealousy conditions thwartir« 
reasonable inquiry into title, and in some cases, it may even break through 
the conditions on the ground of fraud, if it is satisfied that the vendor 
had brought a title to market, with a condition that the purchaser sha 
accept it” 3 ) The ordinary condition of sale giving the vendor a P°" er ° 
rescission applies only where he has some title, and not where he has 

none.* 4 ) 

1153. A condition requiring the purchaser to assume a certain fact 
_ n the death of . 4 , intestate and without heirs, is not misleading f the 

vendor really believes the fact, although the fact to be assumed « absolut ^ 
necessary to the vendor's title. Nor is it necessary to explain m the con 
dition the particular defect which the condition is intended to c "T® r ‘ h t S fa ' 

vested a good title n f ° vital defect in the intermediate title, and 

T z rss Er c; 

court would, m the exerc t* parties to their remedies 

performance of the ^ other hand when on a sale of a plot of freehold 
at law.< 6 > But on ’ as containing 5a. or 26p., the vendor 

described in the par !cu . • arfc of tbe property containing 4a. 3r., the 

could only she\\ go , rescind the contract in spite of the following 

purchaser was held entitled to resema be taken to be correctly 

condition: The P™Pf*y « '^ al fantity and otherwise, and if any error, 

described m the P“^ uIa ; t , K; ^ ar t iou lars be discovered, the same shall 

misstatement or 1 °™*“ “hall any compensation be allowed by the vendors 
not annul the sale ■ ther £ of ”(?) Where the vendor sold land as 

to the purchaser P „ b t wbicb W as afterwards found to contain 

i^^thf vendor could not insist on the purchaser to buy or pay 

for more than the acres purchased.( 8 ) 

iika The least that the vendor has under any circumstance to shevv 

title (®) Where the validity of the sale depends upon the 

conemmnee of the son of the vendor, or the presence of circumstances con- 


(1) Per Jessell M. in tn re Banister 

12 (2)'j?’’ (142) U In re Sandbach and 

Edmonston's Contract, [1891], 1 v 

(3) Per Parker V. C., m Hume v. 

« "Ha-!? 

riona-i i Ch., 458 ; In re Wallis db Barnard s 
Contract, [1899]. 2 Ch., 515 (620); In re 
Hughes db Ashley's Contract, [1900], 2 

Ch (5) In 5 re°°Sandbach db Edmondson's 


Contract , [1891], 1 Ch., 99. , 

(6) In re Scott <k Alvarez 8 Contract , 

[1895], 2 Ch., 603; discussed in In re 
Wallis db Barnard's Contract . [189JJ, £ 
Ch., 515 (520) ; In re Hughes dt Ashley s 
Contract, [1900], 2 Ch., 595 (602). 

(7) Jacobs v. Revell, [1900], 2 Ch., 

85 (8) North v. Percival, [1898], 2 Ch. r 
128 

(9) Saxby v. Thomas, [1891], _W. N* 
28 ; Belamy v. Debenham, [1891], Ch., 412 
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stituting necessity, and the vendor fails to obtain the concurrence, or the 
purchaser obtains actual notice of the absence of justifying necessity, the 
title is one which will not be forced on the purchaser.The giving of 
vague and indefinite information where the vendor had the means of 
obtaining precise and definite information does not exonerate him from his 
liability to the purchaser.< 2 > The vendor may, however, validly limit the 
time for objections to the title, or for rescinding the contract/ 3 ) but this 
restriction only applies to objections that are apparent on the abstract and 
do not call for extended research. It does not apply where there are grave 
objections to the title, or where there is no title at all,(«> or where through 
the vendor’s fraud or misrepresentation, the defect could not be dis¬ 
covered/ 5 ) In short, such a condition would on’y be upheld in the case 
of frivolous, or unreasonable inquiry, on the score of expense or for some 

other sufficient reason/ 6 ) 

1155. The plea of the purchaser as to non-disclosure may be met by 

the vendor by shewing that the former had clear notice 

When notice pre- of t h e s t a te of the title before he entered into the con¬ 
cludes inquiry. tract (7) Q r that he might have discovered it by inquiry/ 8 ) 
✓ rr 128 132 133.) “ But if the contract expressly provides that a good 

title shall be’ shewn, then, inasmuch as a notice by the vendor that he 
could not shew a good title would be inconsistent with the contract such 
a notice would be unavailing, and whatever notice of «| defect ™ the title 
might have been given to the purchaser, he would still be entitled to insist 
on g a good title.”< 9 > It is prima facte the duty of a vendor to disclose all 
that if necessary to protect himself, and not the duty of a purchaser to 
demand inspection of the vendor’s title-deed before entering into a contract 
Where therefore, on a sale of leaseholds by auction the particulars and 
conditions of sale contained no statement as to the nature of the covenants 
in the lease which were in fact onerous, nor any notice that the lease was 
open to inspection at the office of the vendor’s solictors or elsewhere, it 
was held that the purchaser was not affected with constructive notice of 
the covenants, and that he had not had a faninspecting the 
lease, and was therefore not bound to complete the contract. 

1156 Execution of Conveyance.-The duty of the vendor to execute 

a conveyance when the buyer tenders it for execution is in 

01. (1) .(d). accordance with the English rule/* 1 ) It is to be noted 

that on completion of the sale, it is the duty of the purchaser to prepare 
^ conveya nce and of the vendor to execute it.<«> This clause is silent as 

(1) In re VerrdVs Contract , [1903], 1 

^'m^Heywood v. MalUiliew, 25 Ch. D., 

367 ; Nottingham Bnck Co. v. Butler, 

10 Q. B. D., 778. 

(3) Blackburn v. Sm^. L. R., * 

783 : but in Hardman v. Child, 28 Ch. D., 

712, Pearson, J., animadverted upon the 
extension of the condition to objections 

to conveyance. „ Q 

(4) Ward v. Dickson, 6 Jur., N. b., 

69 8; Motivahoo v. Vinayak, 12 B. 1. 

(5) Nelthorpe v. Holgate, 1 Coll., 203; 

Price v. Macaidey, 2 De., M. & G., 347. 

(6) Greaves v. Wilson , 25 Beav., 290. 

(7) Mancharji v. Narayan, 1 B. H. C. 

R., 77. 


(8) Peto v. Hammond, 30 Beav., 496; 
Morland v. Cook, L. R., 1 Eq., 252 ; Pat - 
man v. Harland, 17 Ch. D., 353. 

(9) Per Fry, J., in In re Qloag & Miller's 
Contract , 23 Ch. D., 320 (327) ; Page v 
Midland Ry. Co., [1894], 1 Ch., 11; Ardeshir 
v. Vajesing, 25 B. 593, Manishanker 
v. Ram Krishna, 6 Bom., L. R., 832 ; 
Ram Chunder v. Jhvarka. Nath, 16 C. 
330 (342) ; Pathoo Lai v. Radhika, 3 N 
W. P. H. C. R., 106. 

(10) In re White dc Smith's Contract, 
[1896], 1 Ch., 637. 

(11) Sugd., 240, 241 ; Dart., p. 570. 

(12) Ma Hnit v. Mg. Po Pu, 55 I. C., 
791 P. C.; Muthia v. Kasivari, 12 I. C., 
78 (79) ; Duikat Rao v. Ayule, (1923) N. 37. 
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to which party is to bear the cost of conveyance, but it would appear that 
this clause being a reproduction of a similar clause in the English Convey¬ 
ancing Act, 1881, the expenses incidental to it, would, here, as in England, 
be borne by the purchaser. For this duty is enjoined on the purchaser, 
and presumably the party charged with a duty must perform it himself or 
pay for its performance by another.So it is expressly provided by the 
Indian Stamp Act< 1 2 3 > that in the absence of an agreement to the contrary, 
the expense of providing the proper stamp shall be borne by the grantee 
of a conveyance. And it may be presumed that the party who bears the 
expense of stamp is also liable to pay for its engrossment and registration. 
For as stated by Jessel, M. R. : “ An ordinary contract of sale is not only 
to convey to the purchaser, but to convey as the purchaser shall direct. ( 5) 
It is, for instance, within his competence to require the vendor to convey 
in parcels by separate conveyances at one and the same time, if the pur¬ 
chaser requires him to do so and pays for the conveyances to be so 
executed.< 4 > But, while the purchaser has to pay for the preparation of 
his conveyance, he is not bound to pay for the expense that may be neces¬ 
sary to obtain concurrence of all necessary parties other than the vendor, 
such as mortgagees or incumbrancers which must be paid for by the 
vendor.< 5 6 * > The draft of the conveyance should, before its execution, be sent 
to the vendor or his advisers for perusal. If the draft, after its acceptance 
by the vendor, is in any way altered, it should be communicated to the 
other party before conveyance.^ The conveyance must be executed not 
onlv bv the vendor but also all other person whose concurrence is necessary 
to give to the purchaser undisputed titled Persons are often made parties 
to I conveyance so as to effect them with notice of its contents and to 
preserve indisputable evidence of notice.<» The vendor need not execute 
a conveyance unless the purchaser pays or tenders the purchase-money 
The time and place of payment or tender would be regulated by sections 46 
to 50 of the Indian Contract Act. The execution of the conveyance by 
the vendor and the payment of price by the purchaser are however ra law 
presumed to take place simultaneously, and if the vendor beforehand siau- 
fies his refusal to execute the conveyance, the purchaser need not tender 
the purchase-money, or a draft of the conveyance.^) 

1167 It is not usual to prepare the conveyance till the terms of the 

contract have been finally settled and the purchaser has 
Proper time and accepted the title, but the preparation of a conveyance 
place of convey- f j oes no t, necessarily imply acceptance of the title, 
anc0 ’ although it is undoubtedly a circumstance from which it 

may be inferred that the parties had arrived at a stage of proceeding subse¬ 
quent to the question of title.< 10 > All persons whose concurrence is essential 
to give validity to the sale must be parties to and execute the conveyance. 
Thus a mortgagor, selling property as unincumbered, must procure the con- 


(1) Mulpuri v. Sanagavarapu, 7 M. 
L. J., 482 ; 26 I. C. 121. 

(2) S. 29 (c), Indian Stamp Act (II of 
1899). The same provision was made 
in S. 29 (c) of the old Stamp Act (I of 1879) 

(3) Egmont (Earl of) v. Smith, 6 Ch. 
D., 469 (474). 

(4) Egmont (Earl of) v. Smith, 6 Ch. D., 

469. 

(6) S. 18 (6), Specific Relief Act (I of 

1877) ; Sugd. 661 ; Davidson Prec. Conv*. 


(5th Ed.,) 477—479. 

(6) Staines v. Morris, 1 V. & B., 15. 

(7) Specific Relief Act (I of 1877), S. 18 

( 6 ). 

(8) Dart., p. 580. - 

(9) Essaji v. Bhimji, 4 B. H. C. R.» 
(O. C.) 125. ' 

(10) Burroughs v. Oakley, 3 Swan.* 
159, Sugd., 346, and cases therein cited. 
Dart., 497, 571. 



£• 55. | 


SALE OF IMMOVEABLE PROPERTY. 


747 


-currence.of his mortgagee, the expense of which falls on the vendor/ 1 ) 
Persons merely concurring must be so described in the deed/ 2 ) lb is not 
necessary that the purchaser be present at the time of the execution of 
the sale deed/ 3 ) but its execution must be attested by witnesses, though 
this is by no means a rigid legal requirement. The time for executing the 
conveyance is usually fixed by the parties by mutual consent, but where 
no time is fixed, the conveyance must be executed within a reasonable 
time/ 4 ) The question, what is a reasonable time, is in each case a question 
•of fact/ 5 ) Where the vendor is not to execute the deed without appli¬ 
cation by the purchaser, it is then the latter’s duty to apply for execution 
of the conveyance at a proper place and within the usual hours of busi¬ 
ness/ 6 7 ) Ordinarily the conveyance must .be executed at any time which 
the purchaser prescribes or sanctions.< 7) (§ 1088). Where the vendor has 

to convey without application by the purchaser and no place is fixed, it 
is the duty of the vendor to apply to the purchaser to appoint a reasonable 
place for the performance of the promise, and to perform it at such place.< 8 > 
What is a proper place, is in each particular case a question of fact/ 9 > Jn 
the case of sale of moveable property, it is enacted that in the absence of 
any special promise the seller of goods is not bound to deliver them until 
the buyer applies for delivery/ 10 ) So, in the case of immoveable property 
when a conveyance has to be executed, it is the party in whose favour it 
has to be executed who should tender it to the other. A contract to convey 
“ as soon as possible ” has been construed to mean “ within a reasonable 
time,” which again means such time as would be considered reasonable, 
having regard to the circumstances of the case/ 11 ) that is, the ordinary 
circumstances as distinguished from some fortuitous impediment which will 
not excuse the vendor/ 12 ) 


1158. If the property being subject of the sale is accidentally destroy- 

ed, the vendor can convey nothing and the purchaser can 
conveyance 6 ** recover no compensation, for the contract having depend¬ 
ed upon the existence of the property ceases to exist as 
soon as the subject-matter is destroyed.< 13 ) If the conveyance is prepared 
before the title is accepted, and it is then discovered that the vendor had 
no title, the expense of conveyance cannot be recovered, for it should not 
have been prepared before the title is accepted.< 14 ) Nor can he recover 
expenses preliminary to contract, such as the costs of survey. But he 
may recover the cost of searching for judgments, and for comparing the 
abstract with deeds.< 15 ) And if the vendor had concealed the objection 
to title, the existence of which prevented the completion of the purchaser, 
the purchaser may then recover all expenses. 

If the conveyance be accidentally destroyed, the vendor must reconvey 
to the purchaser, and he would be compelled upon a re-sale to join in a 


(1) In re Sander cfc Wolford's Contract, 

<1900), W. N., 183. 

(2) Carter v. Carter, 3 K. & J., G34. 

(3) Dart., 741. 

(4) S. 46, Indian Contract Act (IX of 

1872). 

(6) Ibid., S. 46, Expl. 

(6) S. 48, Indian Contract Act (IX 
of 1872). 

(7) Ibid., S. 50. 

(8) Ibid., S. 49. 

(9) Ibid., S. 48 Expl. 


(10) Ibid., S. 93. 

,< 11 > * Hwood v. Emery, 1 C. B. (N. S.), 
110 ; Hydraulic Engineering Co. v. Met- 
tqffie. 4 Q. B. D., 670. 

xr < l 2) /^ WW V - R ° yal Mail Co -’ 5 C. B. 

•N. o. (492). 

n3) Taylor v. Caldwell, 32 L. J. Q. B., 
IG4 - Appleby v. Myers, 2 R., 2 C. P., 651. 

(14) Jarmam v. Eqleston, 5 Cr & P 
172; Hodges v. Latchfield, 1 Bing M. C.,‘ 

TO*. 

. (J5) Sugd., 362. 
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conveyance to the new purchaser/ 1 ) Mistakes in the conveyance may be 
corrected by the executant before its execution, and even afterwards with, 
the consent of both the parties.If the purchase goes off, the stamped 
paper belongs to the purchaser, if it was made over by him to the vendor 
for execution. The vendor may, however, cancel it before delivery/ 3 ) In 
any other case, the vendor has the right to retain it with him until the 
purchase-money is paid or tendered, unless this is a condition which the 
parties have by common consent dispensed with. The attorney of either 
party appear to have no lien on the deed for his general costs of preparing 
it/ 4 ) 


Prudence dictates that a conveyance should be presented for regis¬ 
tration immediately after its execution. In any case, it must be presented 
within four months of its execution/ 3 ) and it is only in special cases that 
its delay up to eight months would, subject to a penalty, be condoned. 
The purchaser may compel the vendor to make good a defective convey¬ 
ance/ 7 ) And where he has conveyed a defective title which is afterwards 
made perfect, he may be compelled to convey it to the purchaser. ) 


1159. To take Care of the Property before Conveyance. Between the 

date of the contract and the delivery of the property, the 
Oh (1) ( e )- vendor is enjoined to take the same care of the property 

as an owner of ordinary prudence would take care of it. In ofch ^ ^ rds ; Jr® 
vendor must take the'same care of the property as a trusteewould of the- 
property of his cestui quc trusts Indeed, under English law, it is clearly 
laid down that the vendor is “ pro tanto, a trustee in possession for the 
purchaser, although he holds the purchaser at arms length and a trustee 
therefore who is bound to do those things which he would be bound to do- 
If he were a trustee for any other person Hence if the vendor is guilty 

of waste or other misfeasance, he would be liable for damages as if on a 
breach of trust.< u > He is, however, a trustee only to a limited degree, for 
having a personal and substantial interest in the property, he has a righ; to 
protect, and if necessary to assert that interest. While therefore, t 
relation of trustee and cestui que trust does subsist, it is subject to the 
paramount right of the vendor to protect his own interest as vendor of the 
nronertv (12) This obligation begins to arise as soon as the purchaser has- 
paid his purchase-money though he has got no conveyance and even when 
instead of paving the whole of his purchase-money, he pays a part of it, it 
would seem t'o follow as a necessary corollary, that to the extent to which 
he has paid his purchase-money, he is a trustee for him.W But he is not 
bound to deliver possession of the property, until the pale is completed. 
Indeed, until completion of the sale, a nd so long as it is in fieri the relation 

7l VBennet v. Ingoldsby, Finch. 202. ~ (JO) P" ™™ ll j 9 Q 

[I] SZ V v. 1^. S’ & b 

•« ’ v - “• 2 Y - & J - 493 iW 2- J: 

(4) lb Peltry v. Wathen, 1 De. G. M. (12) Shaw v. Foster, I. R., 5 H. L-. 3 ^ 

(4) lb. t'eury v. nainen, In N ii ka mal v. Ounomam, 7 B. 

(B)S.'23. Indian Registration Act L. R 11.I P. C. it was that the vcn- 
fTTT of 1877^ dor though liable for mesne profits, was 

(0) lb. S. 34. not in the position of a trustee of the rent 

(7) Ch! iil (Ss. 31-34), Specific Relief for the party kept out of po^ession. 

Art fT of 18771 (13) Per Lord Cranworth in Pose v. 

(8) S. 43 ante. Watson, 10 H. L. C., 672 (683, 684). 

(9) Indian Trusts Act (II of 1882), s.15. 
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is not even strictly that of trustee and cestui que trust. But, when the 
contract is performed by actual conveyance or performed in everything but 
the mere formal act registering the sale-deed, then that completion relates 
back to the contract, and it is thereby ascertained that the relation was 
throughout that of trustee and cestui qaie trust .CD But even as a trustee he 
has peculiar duties and liabilities to perform—indeed, all trustees have not 
the same duties and liabilities.^ The position of the vendor in this respect 
is closely analogous to that of the mortgagee in possession. O) As is the 
latter, so is the former enjoined to take reasonable care of the property so as 
to prevent its destruction and deterioration, by its being damaged by the 
tenants, or bv any one else. This only arises after the date of the contract 
and the purchaser is entitled to claim compensation or even damages for 
allowing the property to deteriorate. But, m any other case the purchaser 
is not entitled to the profits or income from the date of the contract, thoug 1 
his right commences from the date appointed for completion l rom the 
date of the contract, however, the vendor is liable to account for the pioht 
wrongfully made and for the deterioration suffered. But Ins liability must 
be traced to his wilful acts or at least negligence. Thus, if the propelty 
sold be a house in the possession of tenants, the purchaser is entitled to 

damages in the nature of ^ctedt s“it°h 

leasoname iepa r. i consideration of which depends upon the 

««s ... .*.»».... <**.„,* 

transferred. 

T 4-1 ooo of nrnnertv under cultivation or settled on tenants the 
In the case of p P ; uncultivated,< 5 > nor must he exhaust it 

vendor must not -allow it ■ “ or deteriorate it by ejecting tenants, 

by an improper couise working minerals or diminishing its value 

felling trees, As the titfe-deeds in possession of the vendor 

by other improvidenti acta.< ^ the vend or is as much liable to take 

are considered pa property ' The vendor, it would appear, is not 

s»?a STh.5. It v h *»“ *" “» 

rents and profits until completion of the sale. 

llfiO To give Possession.—On completion of the sale the vendor is 
1160. To give ^ ^ possession Qf the property to the 

Cl. (1) (*)• purchaser. (8 > It has already been discussed above as to 

i f ._cfitutes delivery of possession (§ 1074). “If a purchaser,’’ 

what const'tu d ■ ■‘intends to stipulate for a vacant 

possession" he’ should . carefully do so; for whereupon a 
of an orchard ‘ now in occupation of L. P., the puicnasei 

— ^ * 

(1) Cf. per James, J* i n Ray tier v. 

Preston, 18 Ch. D., 1 (13). 

12) Egmont v. Smith, 6 Ch. D., 469 
f475) : followed in Royal Bristol Building 
Society v. Bomash, 35 Ch. D., 390 (398). 

(3) Phillips v. Silvester, L. R., 8 Ch., 

173 • Royal Bristol Building Society v. 

Bomash, 35 Ch. D., 390 (397). 


sale 

was 


(4) Per Kekewich, J., in Royal Bristol 
Building Society v. Bomash, 35 Ch. D., 
390 (394). 

(5) Foster v. Deacon, 3 Mad., 395. 

(6) Harford v. Purriet, 1 Mad., 532. 

(7) S. 55 (4) (a). 

(8) Sri Ram v. Kidari Prasad, 4 L. 
308. 
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to complete on a day named, 4 when he shall have possession, * it 
was held that the purchaser was not entitled to the occupation of the 
orchard, or, in other words, he must take it subject to L.P.’s occupation, 
yet the purchaser, no doubt meant to stipulate for an actual delivery of a 
vacant possession.* 1 ) The word possession, it was said, is a flexible one 
and when the property is stated to he in the occupation of a tenant, subject 
to whose tenancy a purchaser buys, the nature of the contract shows that 
possession means possession as landlord, but it does not appear what 
interest L.P. had, as he may have been a person holding over adversely, 
and whom it might be found difficult to eject.”* 2 ) It is not necessary that 
the purchaser should take corporeal possession of the property or of the 
title-deeds.* 3 4 ) Of course, the possession required is only such possession as 
the vendor has, or the nature of the property admits of. Where, therefore, 
the property sold is the coparcenary interest of a Hindu member of a joint 
family, specific possession cannot be given unless the other members of the 
family are parties to the suit.* 4 ) So if the property sold is usufructuarily 
mortgaged,* 5 ) or in the possession of tenants* 6 ) the possession will be only 
proprietary possession. If parties, however, agree to give possession in a 
particular way, the agreement will be enforced, and possession given in any 
other way would not satisfy the requirements of law. Thus, where the buyer 
purchased a public-house, and it turned out to have been let on a lease, he 
was held entitled to repudiate the contract.(?) When property has once 
been transferred by a registered instrument, the transfer cannot be- cancelled 
by making an unregistered indorsement to that effect on the back of the 
sale-deed, since such a document requires registration. And under section 
92 of the Indian Evidence Act, oral evidence cannot be given to prove 
rescission of such contract, <« though oral evidence would be admissible to 
prove such rescission by a subsequent contract.* 9 ) 

The clause is inaptly worded, and must not be too literally construed. 
For taken literally it means that in the absence of a contract, the buyer 
is entitled to such possession of the property as its nature or character 

admits, i.e. y if the property sold be a house, he is entitled to personal 

occupation, although the house be in the lease of tenants; if a farm, he may 
claim physical possession, although this may, for a like reason, be impossible. 
But this is hardly what the clause was intended to convey. What is 
implied by the phrase “ as its nature admits ” is apparently such possession 
as is capable of being taken. Perhaps the substitution of the word “ state 
for 44 nature ” would have made the sense clear. Of course, it cannot be 

supposed that the nature spoken of was to distinguish tangible from 

intangible property spoken of in the last section, for even, if so, the same 
objections to the interpretation would still hold good. 


(1) Lake v. Dean , 28 Blav., 607 ; Sundara 
v. Sivalingam, 47 M. 160; Maniyam v. 
Kuppanne, (1916), M. W. N., 319; 29 I. 
C. 196 ; Darpankoer v. Kedar Nath , 1 Pat. 
L. J. 140; 36 I. C. 639. 

(2) Sugd., 8. 

(3) Xenos v. Wickham, 2 H. L. C., 
296. 

(4) Abdul Aziz v. Ajudhia, 15 C. P. 
L. R., 156; j Rewa Singh v. Hardayal, 3 


N. L. R., 160. 

(5) Mumtazun-nisa v. Bhagirath, 6 T. 
C. 114(115). 

(6) Subiman v. Palaniappa. 

(7) Phillips v. Caldcleugh , L. R., 4 
Q. B., 169. 

(8) Umedmal v. Davi, 2 B. 547. 
Srinivasaswami v. Athmarawa, 32 M. 281. 

(9) S. 92, Proviso 4 ; Indian Evidence 
Act, Goseti v. Narasimham , 2 M. 368. 
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1161 . The term " possession ” is indeed a flexible term,* 1 ) and as 
remarked before (§ 1074) in determining the question of possession regard 
must always be had to the character of the property, the purpose for which 
it was designed, and was intended to be used by the purchaser.* 2 ) It does 
not necessarily import a personal occupation.* 5 ) f lhe nature of possession 
intended to be stipulated may be often gathered from the language of the 
contract, or it may be inferred from what the parties knew about the 
property. An orchard sold and described as now “ in the occupation of 
L.P.” the possession of which ^was to be delivered on the day fixed for 
completion, could not be physically put into possession of the purchaser.* 4 ) 
But where the vendor described the house sold as recently in the possession 
Of F 99 the language would clearly shew that the contract was for sale of 
the house with vacant possession.* 6 ) So, where a brewer purchased a house 
to be used as a public-house, the inference is that he had bargained for 
immediate possession, and if he could not obtain it, as if a lease had still 
to run for several years, he was well entitled to rescind the contract. So 
where the sale was of part of joint property, the purchaser can only obtain 

joint possession of his share.* 7 ) 


So there can be no physical possession of incorporeal things. In the 
Civil Law no animus domini, and consequently no true possession could be 

ascribed to him who enjoyed them, and such enjoyment as consisted of a 
jus in re was designated quasi-possession to distinguish it from the true 
possession which was only possible over tangible things.' 

1182 . As a rule, possession is claimable concurrently with the payment 

of the purchase-money. < 9) The same rule prevails ln the 

When possession case Q f ^he sale of moveable property.* 1 ) But where non- 
may be claimed. Davmen t of purchase -money does not prevent the passing 

of the ownership of the purchased property from the vendor to the purchaser 

and the purchaser notwithstanding such non-payment can maintain a suit 

for possession^') But in decreeing possession the court may make 
for possession. 0 f the purchase-money, fixing a time for its pay- 

it subject to the ^ to pay up within the time so fixed the suit 

^ o^er b-d. the vendor cannot compel the 


(1 ) Per Fry, L. J-, in Lyell v. Kennedy, 
18 Q. B. D., 813. "There is, perhaps, 
no legal conception more open toa variety 
of meanings than “ possession. 

(2) Morgan v. The Government of Hydera- 

ba %) l Ldk'e $ l9 Dean, 28 Beav., 607. 

( 5 I Hughes v. Jones , 3 De. F. & J., 307 ; 
followed in Rayed Bristol Buddtng Society 

v. Bomash, 35 Ch. ' 39 °. ^ 3 T -040 

(6) Phillips v. Caldcleugh, L. K., * V- 

B., 159. 

(7) S. 44, ante. 

(8) “ Possessio Oorpons as disting¬ 
uished from “ Possessio Ju™*; ?™ lc , h 
is possession over servitudes. (Savigny s 
Possession in the Civil Law, Kelleher s 

Ed., pp. 21, 33.) . _ r 

(9) Per Lord Watson in Prevost v. La 
Compagnie De Fives-I/iUe, 10 App. Cas., 
643 (650); an appeal from Canada where 
the law is settled by the statute which 


provides in the case of judicial saleB: 
‘‘ No adjudication is perfect until the 
price is paid, and then it conveys owner¬ 
ship from the time of its date. (Art. 706, 
Civil Procedure Code), Subrahmania v. 
Poovan, 27 M. 28. 

(10) S. 95, Indian Contract Act, (IX of 
1872). 

(11) Raji Nolle Singh v. Paliu, 30 A. 
125 ; Shib Lai v. Bhagwan Das, 11 A. 
244 ; Umed Lai v. Davu, 2 B. 647 ; Sagaji 
v. Namdar, 23 B. 525-, Velayulha, v. Govinda- 
sami, 5 M. L. J., 205 (1909); Jogendra 
Narain v. Manmatha Nath, 34 I. C. (C.) 

I 106 * ,, , 

(12) Shib Lai v. Bhagwan Das, 11 A. 
244; Baiji Nath v. Paltu, 30 A. 126; 
Balakrishna v. Shripat Singh, 6 N. L. R,, 
98 (101) ; Nilmadhab v. Haraproshad, 20 
I. C. 325 ; Abraham v. Muthirian, 39 M. 
288; Parag v. Jagannath, 15 I. C. (A.) 
173. 
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purchaser to pay him the purchase-money, if he is unable to deliver 
possession. On the other hand he is bound to refund him the money 
received.G) So in a case where on a sale of a sugar factory with fixed 
machinery, on the distinct footing that the property was sold free of all 
charges, the property was detained by the custom’s authorities until the 
whole export duties chargeable in respect of the machinery were paid, it was 
held that whether the claim of the Crown was well-founded or not, the 
fact that the vendor was thereby prevented from giving possession, relieved 
the purchaser from his obligation to pay the price.< 1 2 > If the delivery of 
possession was contingent upon the fulfilment of any condition, the 
purchaser must fulfil it before he can claim possession. Such a condition 
may be either express or implied, as whether the vendor sold on the under¬ 
standing that the purchaser should retain a part of the purchase-money 
and therewith discharge certain bond-debts due by the vendor for the 
payment of which such property was hypothecated in the bonds, and on 
which understanding the conveyance of the same property was executed to 
the purchaser, in which case, the purchaser could not obtain possession of 
•-the property in virtue of the conveyance unless he could shew that the 
bond-debts had been discharged, or that the covenant had been otherwise 
fulfilled.< 3 > But the vendor cannot resist the purchaser’s suit for possession 
on the ground that he is entitled to reconveyance on payment of a certain 

sum/ 4 ) 

1163 . Where the land sold is agricultural, it should be expressly 

stipulated as to who should cut the standing crops. In 
Right to stand- the absence of any such stipulation, the purchaser is only 
ing crops. entitled to them from the day fixed for the completion 

of the contract, from which date the vendor would on 
his part be entitled to get interest on the purchase-money, or any part 
remaining unpaid.< 5 > The vendor has no right to remove the crops in an 
immature state, or otherwise than in due course of husbandry/ 6 ) The net 
profits of crops cut after the time fixed for completion would, it appears, 
have to be paid to the purchaser/ 7 ) But although the vendor may cut 
down coppice wood at its full growth, for that is in due course of husbandry, 
he must not commit waste, as by cutting down ornamental timber upon a 
residence, in which case the purchaser may be relieved from the contract/ 8 ) 
But ordinary timber cut down by the seller must be compensated for in 
money/ 9 ) The purchaser has the benefit or sustains the loss arising from 
the improvements made to or deterioration suffered by the property after 
the contract, if they are not due to the fault of either side/ 10 ) indeed, 
unless a special case be made, a vendor in possession cannot be charged 
with what he might have received “ but for wilful default,” and where it 
is necessary, he may justify reducing the rents; but a seller receiving interest 
during the delay, would not be permitted to say that because the estate 
was sold he had not used due diligence in getting in the rents. So, if 


(1) Ragava v. Samachariar, (1914), 
M. W. N. 57 ; 22 I. C. 42. 

(2) Prevost v. La Compagnie De Fives - 
IAlle, 10 App. Cas., 643. 

(3) Ilebal Begum v. Qobind, 3 A. 77 ; 
such an obligation is now presumed ; 
See the next clause [S. 56 (1) (g)]. 

(4) * Timmangowda v. Benepgowda, 39 

B. 472. 


(5) Dart., 148, 149, 285. 

(6) S. 55 (1) ( e) Comm., post. 

(7) Sugd. 644, Dart., 285. 

(8) Magenhis v. Fallon , 2 Moll., 684 
(585). 

(9) Sugd., 644. 

(10) Shervin v. Shakespeare, 5 De. G. 
M. & B., 517 ; Regent's Canal Co. v. Ware, 
23 Beav. 575. 
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before the purchase tenants quit the lands, the loss fulls not upon the vendor 
but upon the purchaser/ 1 ) 

1164. Separate Suit for Possession. —The purchaser’s right to take 
possession of the property arises coincidently with the right to the execution 
of a conveyance by the vendor. If then on the vendor s refusal to execute 
a conveyance the purchaser brings a suit for specific performance, is he at 
the same time bound to sue for possession of the property, and if he omits 
to sue for possession, will his subsequent suit for it be barred under section 43 
of the Code? The authorities do not all return the same answer to this 
question. For while in some cases it has been laid down that a subsequent 
suit for possession would be barred/ 2 ) there are others in which the contrary 
has been affirmed/ 3 ) It must be confessed that the earlier Madras view 
is too narrow and obliterates the difference between cause and effect, since 
possession is by no means the sale hot a consequence of it. W here the 
purchaser has to sue a third party for possession on the strength of his 
purchase, and he is opposed by the plea that his seller’s claim for posses¬ 
sion had become barred by efflux of time, it would be for the plaintiff- 
purchaser to shew that his seller would have had a valid subsisting title 

at the date of his suit/ 4 ) 


1165. In the case of a joint sale, or joint purchase by two or more 

vendors or vendees respectively, the rights and liabilities 
Rights on a Joint- Q f the parties would be governed by the rules enacted in 
purchase. the Indirtn Contract Act/ 5 ) consequently, the purchaser 

may compel any or all of the joint vendors to perform the several covenants 
and deliver possession, and conversely any one or more of the joint vendors 
may compel any one or more of the joint purchasers to pay the purchase- 
money and comply with the other obligations here implied/ 5 ) And if the 
contract is unenforceable against some of the joint contractors, it ^ ill not 
cease to be enforceable against the rest/*) So if one of them dies the 
contract remains and may be enforced by or against the survivors^ without 
joining the legal representative of the deceased/ 5 ) But the representative 
of a vendor o? vendee may join in such claim/ 15 ) since the contract is not 
personal and is both heritable and transferable Certain immoveable 

property was purchased by two persons jointly. One of them alone paid 
the price and took possession of the property. Some time afterwards, his co¬ 
vendee sued him for possession. His claim was decreed subject to Ins paying 
his share of the price to his co-vendee, who had paid the whole/ 11 ) Where 
A sold half of a certain shop to B alleging that the whole belonged to him, 
and afterwards sold the other half to C who sued B for possession of that 
half and got a decree, and subsequently B sued for possession of his half, 
and it was then found that A was only entitled to one-half of the shop, it 


(1) Hartford v. Purrier, 1 Madd., 532. 

(2) Narayana v. Kandasami , 22 M. 

24- 

(3) Nathu v. Budhu, 18 B. 534 (542); 
Veeranna v. Muthukumaru, 13 M. L. 
J. R., 439 ; cf. Pangayya v. Manjappa, 

25 M. 491 (1503), P. C. 

(4) Aft. 142, Limitation Act; Deba v. 
Rohlagi, 28 A. 479 ; Kashi Nath v. Shridhar, 
10 B. 343. 

(5) Ss. 42-46, Indian Contract Act 

(Act IX of 1872). 


9 

(6) Pamdhir v. Bhagwan, 11 A. L. J., 
746 ; Parag v. Jagannath, 15 I. C., 173. 

(7) Sethu Ram v. Vaaanta, 34 M. 314 
(319). 

(8) Moti Lai v. Ohellabhai , 17 B. 0 (9). 

(9) Moti Lai v. Ohellabhai , 17 B. 6 
(9) ; Narayana v. Lakshmana, 21 M. 256. 

(10) Manghe Ram v. Ditto , (1913), 

P. L. R., No. 19. 

(11) Parag v. Jagannath , 15 I. C. (A.) 
173. 
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was held that B was entitled to get a decree for the half claimed by him, 
and that the decree obtained by C against B was no bar to it as C had in 
the suit admitted that B was the owner of the other half and he only 
claimed the half purchased by him from A.Q) 

The claim of the vendee for possession arises out of and is the necessary 
incident of the sale; consequently, if the sale fall through for want of 
title in the vendor, the vendee’s claim for possession necessarily falls to 
the ground, though there is nothing to prevent him from claiming it in a 
properly constituted suit, if he is otherwise entitled to it. But if he did 
not so claim it in the first two courts, the court of final appeal would 
not readily accede to his prayer to deliver him possession to which he might 
be entitled in some other character; e.g., mortgagee.^) The question is 
entirely one of procedure. 


1166. Limitation for Possession. —The period of limitation applicable 
to suits by purchasers to whom possession of the whole or part of the 
property is not given in pursuance of the sale is that prescribed by 
Article 144 of Schedule 2 of Indian Limitation Act,< 1 2 3 > and if the suit is to 
recover damages for non-delivery of possession, then the suit would be 
subject to the limitation prescribed in Article 116.< 4 > Symbolical posses¬ 
sion is good possession in law and may be used as a shield against the 
vendor’s plea of limitation. A purchaser obtaining symbolical possession 
may sue his vendor for actual possession within twelve years from the date 
of obtaining such symbolical possession.< 5 > But, while such possession is 
good against the vendor or his assigns, it does not avail against third 
parties.< 6 > So, in the case of the sale of property sold by the vendor 
out of possession at the date of the sale, the purchaser must sue the vendor 
for possession within twelve years calculated from the date of the original 
dispossession. This is the meaning of Article 136 of the Limitation Act 
in which the words “ when the vendor is first entitled to possession ” 
relate back to the first date of his wrongful dispossession referred to in 
the first column of the article. The result is that the vendee gets no 
longer period to sue for dispossession than his vendor, and that the former 
gets benefit of it and only so much of the unexpired period of limitation 
as the vendor, consequently, if the latter has been twelve years out of 
possession at the date of the vendee’s suit, such a suit would be barred. 
The test then is to see whether the same suit if brought by the vendor 
would or would not have been barred. To give the vendee a fresh start for 
limitation would, of course, have wrought mischief, by suggesting subter¬ 
fuges for enlarging the period indefinitely. 


The purchaser of land dispossessed by a stranger may maintain one 
suit both against him and his vendor—for possession as against the stranger, 


(1) Mangha Ram v. Ditta , (1913), 
M. R„ 19 ; 18 I. C. 

(2) Kumarasami v. Poosari, 4 I. C. 37. 

(3) Bhanjan Ram v. Sohura, 9 I. C. 238 ; 
Mohinuddin v. Mejlis Rat, 6 A. 231 ; 
Ram Prasad v. Lakhi Narayan, 12 C. 197. 

(4) Tawala v. Saripalli, 11 I. C. 337 
(338). 

(5) Art. 144, Indian Limitation Act 
(XV of 1877) ; Oopal v. Krishnarao, 25 
B. 275 ; Agarchand v. Rakhma, 12 B. 678. 

(6) Ounga Oobind v. Bhoopal, 19 W. R., 


101, P. C.; Pearee Mohun v. Jugobundhoo, 
24 W. R., 418 ; Juggobundhu v. Ram 
Chunder, 5 C. 584; Lokessur v. Purgun 
Ray, 7 C. 418 ; Juggobundhu v. Purma- 
nund, 16 C. 530, F. B., overruling contra 
in Krishna Loll v. Radha Krishna, 10 C. 
(102) ; Oossain v. Bepin Behary, 18 C. 
520 ; Hari Mohan v. Bahurali, 24 C. 715. 

(7) Partap Chand v. Saiyida, 23 A. 
442 (445) ; Abbas Dhali v. Masabdi, 24 
I. C. (C.) 216. 
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and refund of purchase-money in the alternative against his vendor/ 1 ' But 
while the two may be proceeded against jointly in one suit, it does not 
follow, nor is it anywhere provided that the two must be impleaded in the 
same suit/ 2 ) Any omission to do so, therefore, does not vitiate the trial 

or bar another suit. 


The purchaser’s suit for damages must .be maintained within three 
years of his failing to obtain possession, that being the period of the failure 
of consideration/ 3 * ) A purchaser suing for damages for failure to obtain 
possession of a part of the land sold to him, has merely to prove that he 
was not put in possession of it but he need not prove who was in 
possession of it/ 4) 


1167. Payment of all Public Charges —The liability of the vendor to 

pay all public charges and rent due thereon up to the 
* ' ' [g) ‘ date of the sale is in accordance with the English law/ 5 ' 
Indeed, the obligation necessarily arises out of the vendor s liability to take 
care of the property as an owner of ordinary prudence/ 6 ) who cannot, as 
such, fail to pay up the assessment and other cognate charges due thereon, 
failing which it might be sold out. And so again, since all property is 
presumed to be sold unincumbered, it is on the vendor to redeem all in¬ 
cumbrances on the property unless the purchaser had purchased vt subject 
to them. This is in accordance with section 18 (c) of the Specific -Relief 
Act which runs thus:—“ Where the vendor professes to sell unincumbered 
property, but the property is mortgaged for an amount not exceeding the 
purchase-money, and the vendor has, in fact, only a right to redeem it, 
the purchaser may compel him to redeem the mortgage, and to obtain 
a conveyance from the mortgagee.” And by section 69 of the Contract 
Act, it is provided that “ a person who is interested in the payment of 
the money which another is bound by law to pay and who, therefore, pays 
it, is entitled to be reimbursed by the other/' A similar provision is also 
inserted in the English Conveyance Act, 1881, section 7. By this clause, 
a covenant that the transfer is free from incumbrance is implied where no 
stipulation is made to the contrary. It being the vendor s duty to free 
the property from an incumbrance, he is bound to indemnify the purchaser 
if fbp lftttpr has to pay for it/ 7 ) Of course, if he has any purchase-money 
left unpaid in his hands, he may under clause 5 (b) of this section retain 
it and apply it towards reimbursing himself And this he may still do 
even though the vendor may have assigned the purchase-money to a third 
nerson 00 In the English law, such payments are said to be for considera¬ 
tion executed upon request,- the request to payment being implied from 
legal obligation imposed upon the vendor If the vendor is not bound 
by law " to pay the amount and the purchaser pays it, he cannot recover 


(1) S. 27, Specific Relief Act(I °f 1877) ; 
Abdul v. Boida Nath 0 C. W. N.. 315 , 
Serajul Hug v. Dxnabundhu, 6 C. W. JN., 
300, following Hanuman v. 

man, I. L. K. .19 C. 123 ; Rajohur v Knit 
Krishna, 8 C. 963 ; distinguishing Mulhck 
v. Sheo Pershad, 23 C. 821. 

(2) Abdul v. Boida Nath, 0 C. W. N., 
315 

(3) Art. 97, Sch. IT. Limitation Act 

(XV of 1877); Tulsiram v. Murlidhar, 

20 B. 750. 


(4) Tavala v. Saripalli, (1911), 1 M. 
W. N. 361 ; 11 I. C.. 337. 

(5) Sudg. 298 ; 1 W. M. V. & P. (2nd 
Ed.), 41 ; Hughes v. Parker, 8 M. & W., 
244 ; Bower v. Cooper, 2 Hare, 408 ; Phil¬ 
lips v. Caldcleugh, L. It., 4 Q. B., 159. 

(6) Cl. (e) ante. 

(7) Manishankar v. Ramlcishna, 6 Bom. 
L R 832. 

(8 \ David v. Sabin, fl803], 1 Ch., 523 ; 
Lacy v. Ingle, 2 Ph., 413. 
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it from the vendor.G) If the former is compelled to pay on account of his 
own wrongful act, the latter cannot be made to reimburse him/ 2 ) In a 

case to which this Act was not applied, it was held that in the absence of 

a special agreement, the vendor was not liable to reimburse the purchaser 
for payments made by the latter for the former/ 3 4 ) It may be noted that 
the payment under this clause must be made in good faith.G) If it is made- 
wit h the intention of manufacturing a title to the property, or where it is 
not a public charge, rent or an incumbrance on such property, the payee 
cannot claim reimbursement. At least the plaintiff must show that the 

liability which he has discharged was one in which the defendant was 

interested.< 5 > It must not be a purely voluntary payment.( 6 ) The pro¬ 
vision of this clause has, by analogy, been applied to the sale of a decree,, 
the purchaser being held entitled to pay off the attaching creditor who had 
attached it in execution of his own decree/ 7 ) 


1168. The duty cast on the vendor to pay all public charges and 
Cessation ol Lia- rents< 8 ) continues up to the date of the sale, by which 
bility. is no doubt meant the date fixed for the conveyance, 

would thus appear that if the execution of the conveyance ^ somehow 
delayed owing to the negligence of the purchaser the latter and not the- 
vendor must pay the charges accruing due thereafter. In the »b enc of 
any avoidable delay, however, the purchaser becomes liable to meet such 

charges from the time when ''the ownership of of the propertyhaa P^ se ^ *° 
hnvpr ”< 9 ) which should ordinarily coincide with the date of the sale. 

Now since the vendor’s liability ceases with «* the date of the sale,” publ.c 
charges and rent may have to be apportioned between the vendor and the 
purchaser so that if the date fixed for the payment of the rent falls subse¬ 
quently to the date of the sale, the purchaser and not the vendor would 
be primarily called upon to pay it, but, of course, in such a case, the- 
purchaser /ill be entitled to sue for the payment of h.s proportionate shore- 

by the vendor. 

1169 As between the vendor and purchaser the charges payable by 

the vendor up to the date of sale are those designated 
What calls pay- “ public,” such as Government revenue and taxes, muni- 
able. c i pa l taxes and cesses, water-rate, gas bill and the like. 

A debt eo., an agricultural loan by the Government is not a public charge, 
any more than it is a public debt. But it may be an incumbrance by statute 
or contract, and then it is the duty of the vendor to discharge it or to 
reimburse the person who being interested in saving the property from being 
sold for non-payment of the revenue pays it/ l °) Similarly a tax levied under 
the Local Acts would have to be paid in accordance with the terms of those 
Acts the provisions of which are uncontrolled by this clause. Where,, or 
example, the house-tax levied under the Madras Municipalities Act is a 


(1) Ram Tuhul v. Bisseswar, 15 B. L. 
R., 208 ; Edmunds v. Wallingford , 4 Q. 
B. D., p. 811. 

(2) Pitcher v. Bailey, 8 East., 171. 

(3) Dost Mohammad v. Saujad, (1883), 
6 A. 67. 

(4) Tiluk Chand v. Soudamini , 4 C. 

666 ; Binda Kuar v. Bhonda, 7 A. 660. 

(5) Desai Himatsingji v. Bhavagbhai, 4 

B. 643. 


(6) Bama Sundari Dasi v. Adhar Chunder 
Sarkar, 22 C. 28 (see the other cases therein 
cited). 

(7) Khetsidas v. Shib Narayan, 9 O. 
W. N. 178 ; see sub-s, 5, cl. (b). post. 

(8) Phul Kuar v. Rambhanjan, (1924). 
P. 822. 

'(9) Cl. 6 (d). Post 
(10) Dautulurx v. Kanjalun , 8 1. 

435, 
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yearly tax. though payable in instalments, it may be levied from either 
the vendor or the purchaser, and neither can claim that it shall be appor¬ 
tioned between them.C 1 ) 

1170. The vendor being liable to discharge all incumbrances* 2 ) on the 

property subsisting on the date of the sale, it is his duty 
What incum- to no tify to all intending purchasers the existence of such 
. must be incumbrances subject to which the property is sold. If 
c ar ® ' the incumbrance is in favour of the purchaser. himself, 

the latter must stipulate for its discharge, otherwise it may be extinguished 
by merger. A purchaser paying off an incumbrance which it was the 
legitimate duty of the vendor to discharge is entitled to be reimbursed by 
the vendor, but he must not charge more than he paid, as that, is the amount 
of the damage which he sustains by the breach of the covenant to pay 
off the incumbrance,* 3 > although if a purchaser buy in an incumbiance to 
protect his property at an undervalue, he cannot claim the full amount 
A purchaser paying off a prior incumbrance may hold it as a shield against 
the claim of any subsequent incumbrances, unless he had notice ot it 
or the prior incumbrance was his own.* 4 * 6 ) 

It has been held in England, that the principle does not readily com¬ 
mend itself to one’s reason, that a purchaser buying property subject to an 
incumbrance is bound to discharge it, though it be defective. Thu. if 
a purchaser buy an estate subject to an annuity which was clearly voidable, 
he P was not allowed to impeach the annuity <*> So again, where a purchasei 
buys a reversion expectant upon a particular estate as subject to the life- 
estate of A although it turns out that no such estate is m existence, yet 
A will be decreed to hold the estate during his life, against the purchaser.< 
The rule is said to be grounded upon the principle that the purchaser 
taking with notice is bound to complete the contract or to indemnify his 

vendor against the action, or, in other words, is bound to save him from 
i • a "(lo'i Tf cn doctrine may be narrowed down to this, that 

thTIulchase s bound not to dispute th l validity of the interest reserved 

c7y in cases where the persons entitled has r.ght to sue for damages.^) 

qinee fhe right of the purchaser to obtain the property freed from in¬ 
cumbrance 7 unqualified, he is not bound to accept an mdemmty for a 
contingent incumbrance however small the amount or remote the contm- 
g7ey, but is entitled to have it discharged.^) Where property is sold to 

(1) Nellore Municipality v. Kotamma, 

30 (2) Nathu^Khan v. Burtonath Singh, 

23 C WN 514; (1923), P. C. 176 ; 

Bam Copal v. Bakhta war, (1922), A. 508 ; 

A debt is not a charge ? n * he prop ®f/ 
sold (Latafal v. Young, 2 W. R-. f 71 > • 
and as such it must be distinguished 

from what is an incumbrance. 

(4) Cane’ v^Lord Allen, 2 Dow., 289 

(296). 

(6) Toulmin v. Steere, 3 Mer., 210; 

Adams v. Angell, 6 Ch. D., 634 ; Re Cork 
Harbour Dockes Co., 17 L. R., Ir., 515 ; 

Ookuldas v. JRatnbtix , 10 C. 1035 P. C.; 

Muhammad v. Ohous, 7 A. L. J., 914 

(917), F. B.; S. 101 (q. v.). 


(6) Otter v. Lord Vaux, 6 De. G. M. & 
G. 638. 

(7) Watson v. Stanford, 2 Ver., 279 ; 
Doe v. Archer, 1 B. & P., 531. 

(8) Dowell v. Deu\ 1 Y. & Coll., C. C.. 
345 ; Bannatyne v. Barrington, G. Ir. Ch. 
R., 439 ; Sugd., 752. 

(9) Walton v. Stanford, 2 Ver., 279 ; 
Doe v. Archer, 1 B. & P., 531. 

(10) Per Cotton, L. J., in Smith v. Wid- 
lake, 3 C. P. D., 10 (17). 

(11) Prettyman's Case cited in Walton. 
v. Stamford, 2 Ver., 279, explained per 
Cotton, L. J., in Smith v. Widlake, 3 C; 
P. D., 10 (17). 

(12) In re Weston and Thomas's contract , 
[1907], 1 Ch. 244. 
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the vendee who is also occupying it as a tenant and the vendor fails to 
clear the incumbrance as settled, he has no claim for rent against the 
vendee, although a portion of the purchase-money was remaining unpaid, 
for the sale was complete though a covenant thereof was unfulfilled.f 1 ) 


Existence 

disclosed 

brances. 


1171. The existence of undisclosed incumbrances before the payment 

of the purchase-money or execution of the conveyance is, 
incum- as a ru ^ e > 110 g roun d for rescission of the contract, since the 
incumbrancers may be paid off and compelled to join in 
the conveyance ;< 2 ) but it would be otherwise if their 
concurrence cannot be compelled.< 3 > The existence of an incumbrance and 
the mental incapacity of the incumbrancer have been held to be matters 
of conveyance and not of title, and as such afford no conclusive defence to 
a vendor's suit/ 4 * ) But where the existence of the incumbrances or 
liabilities interfere with the enjoyment of the property, the purchaser may 
rescind the contract, and plead their existence as a sufficient answer to the 
vendor’s suit for specific performance. But the vendor who has agreed 
to sell his property free from incumbrance cannot plead his inability to 
convey the property on the ground of the refusal of the incumbrancers to 
allow redemption, for the vendor will be mulcted in damages, if haying 
contracted to convey his property, he has failed to do so/ 6 ) Such liabilities 
are the payment of a ground-rent,*®) or the existence of rights over the 
property, such as of mining/ 7 * * ) common or sporting/®) of waterway with 
the right of entry for its repairs/®) and restrictive covenants as to user/ 10 ) 


The purchaser is entitled to retain the unpaid purchase-money for the 
purpose of discharging undisclosed incumbrances, which he must be careful 
to see to before paying the price. If he retains money, he must lose no 
time before paying off the liabilities, as he is liable to pay interest on the 
purchase-money the payment of which he has delayed. The amount 
payable by the purchaser will, of course, be the amount of the incumbrance 
including interest and other charges legitimately payable therewith, and 
this amount the purchaser may debit to the vendor.* 11 ) 


1172. Covenant for Title. —This clause deals with what is known in 
Bnglish law as an open contract, that is to say, a contract not containing 
any express provision that a good title shall be made by the vendor/ 121 


(1) MacDonald v. Wills , 4 L. B. R., 
224. 

(2) Townsend v. Champerdown, 1 Y. 
& J., 449. 

(3) Page v. Adam , 4 Beav., 269 ; Sugd., 
426. Dart., 321. 

(4) Duke of Beaufort v. Olynn, 1 Jur. 
(N. S.), 890. So Lord Langdale said : 

“ Where an interest is vested in a party to 
secure a right, the satisfaction of which 

right entitles the party who has sold 

the estate to call for a conveyance, then 

the Court considers it a question of con¬ 

veyance only; but I think it has never 

gone further than that.”— Sidebothom v. 

Barrington, 3 Beav., 628. 


(5) Nabin Chandra v. Krishna, 38 
C. 458 (465). 

(6) Jones v. Itunimer, 14 Ch. D., 588. 

(7) Seaman v. Vaxvbrey, 16 Ves., 390; 
Upperton v. Nicolson, L. R., 6 Ch., 436. 

(8) Heywood v. Mallaliew, 25 Ch. D., 
357. 

(9) Qoodhart v. Hyett, 25 Ch. D., 182. 

(10) Nottingham Brick v. Butler, 16 
Q. B. D., 778 ; cf. Osborne v. Bradley, 
[1903], W. N., 96. 

(11) Daswant v. Syed Shah, 6 C. L. J.» 
398 (402). 

(12) Alder dale Estate Co. v. McOrory, 
(1917), 1 Ch., 414. 
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In the absence of an express contract limiting the vendor’s liubility, he* 1 * is 

01a us 121 under this clause deemed to contract that he has title 

'* to convey the property sold by him. The covenant 

applies both to the contract as well as to the completed saleA 2 > The old 


rule of caveat emptor is thus now obsolete, and the covenant here enacted 
must be taken as incorporated into every contract.And embodying as 
it does a rule of universal equity the covenant is not confined to the extent 
of the Act.W (§ 1227). The present provision is in accordance with 
section 25 (6) of the Specific Relief Act, and is more liberal in its appli¬ 
cation to the purchaser than the corresponding clause in the English Con¬ 
veyancing Act which restricts the vendor to covenant against the acts of 
himself, his ancestors, devisors, grantors, or donors and persons claiming 
by, through, under or in trust for him or them respectively.( 5 > In other 
respects the clause does not materially differ from the corresponding pro¬ 
vision made in the English Act, which runs as follows:—“ In a convey¬ 
ance for valuable consideration other than a mortgage there shall be included 
the following covenant by the person who conveys and is expressed to 
convey as beneficial owner (namely): That notwithstanding anything by 
the person who so conveys, or any one through whom he derives title 
otherwise than by purchase for value made, done, executed or omitted or 
knowingly, suffered, the person who so conveys has, with the concurrence 
of every other person if any conveying by his direction, full power to convey 
the subject-matter expressed to be conveyed subject as if so expressed and 
in the manner in which it is expressed to be so conveyed. <« Under this 
clause the vendor is presumed to guarantee his title absolutely to the 
property. If he wishes to contract himself out of the covenant he must 
do so expressly or at least under circumstances from which a contract 
may be necessarily implied. He cannot get rid of his liability by merely 
chowing that the purchaser had notice of the defect in his titled 7 ) (§§1012— 
1141) So where the vendor declared that he had rot made any gift, etc., 
of the property and that if on account of any such encumbrance any damage 
was sustained by the purchaser, the vendor would indemnify him, adding 
that if damage was sustained from any other cause, he would 

not be responsible therefor, it was held that the last clause 

was not sufficient to negative the liability created by this 

clause (8) In 1892 certain property was mortgaged to two join- 

mortgagees. In 1913 the owners of the property contracted to sell it, 
and in order to prove that the mortgage had been discharged produced a 
certified copy of a registered lease, dated 30th September 1902 which was 

executed by one only of the mortgagees, but which recited that the other 

mortgagee was dead and that the executant was his sole heir 

and representative, and that the mortgage had been redeemed. 



(1) And when there are more vendors 
than one, all of them are presumed to 
enter into a joint covenant— Randhir 
Singh v. Bhaqwan Das, 11 A. L. J., 746 
(748) ; cf. S. 13 (2) General Clauses Act 
(Act X of 1897). 

(2) Sigamani v. Munibadra, 49 M. 

L. J., 669 ; 22 M. L. W., 704. 

(3) Basaraddi v. Enajaddi , 26 C. 298 ; 
Basruddi v Enajuddi, 2 C.W.N., 222 (223); 
Chidambaram v. Sivathasamy, 15 M.L.J.R,, 
396 ; Mehdi Husain v. Jafar Khan, (1905), 
8 O. C. 345. 


(4) Sadhu v. Nga, (1907), U. B. R., 1. 

(5) David v. Sabin, [1893], 1 Ch., 523 ; 
44 & 45 Vic., c. 41, s. 7. 

(6) Conveyancing Act, 1881 (44 & 45 
Viet., c. 41), S. 7 (1) (A). 

(7) Subharaya v. Raja Qopala, 38 M. 
887; (as to which see 5. 1143 ante.; Muham¬ 
mad v. Nakched, 7 A. L. J., 752 in which 
however, the effect of the opening words 
of the section. “In the absence of a con¬ 
tract to the contrary ” does not appear 
to have been considered. 

(8) Digambar v. Nishibala, 8 I. C. 91. 
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No further proof of the recitals were offered. It was held that 
the vendors had failed to deduce marketable title to the property.W And 
if after purchase, the vendee discovers a material defect in the property, 
he is entitled to rescind the contract.< 2) But in that case, he must rescind 
the entire contract. “ A defrauded party cannot repudiate a contract in 
part only: he cannot pick cut the plums of a bargain into which he has 
been misled and reject the remainder. ”< 1 2 3 > The benefit of a covenant for 
title can be enjoyed not only by the purchaser and his representatives, but 
also subsequent alienees who claim under the seisin vested in the original 
covenantee, or, as it is expressed, by the privity of estate.< 4 > And where 
the land is divided, the benefit of the covenant will go to each alienee in 
proportion to his interest in the property.< 5 > In a suit for damages by the 
purchaser against the vendor for breach of the covenant for title the latter 
cannot be permitted to plead that his purchaser had notice of the defec , 
since oral evidence on this point is by section 91 of the Evidence Act in¬ 
admissible. But “ although the fact of the purchaser having notice ol a 
defect cannot prevent the covenants for title from extending to i .since 
extrinsic evidence of intention is inadmissible for the purpose of construing 
a deed, vet, in an action to rectify the covenant, the fact may be used 
the basis of an inference, that it could not have been the intention of the 
parties that the covenant should include a defect of which both vvere equal y 
aware ”< 6 > But generally speaking, covenants for title apply to all defects 
within the terms, whether such defects are known to the purchaser or not.<?) 
And similarly the purchaser may lose his right to avoid the sale or to com¬ 
pensation bv laches and acquiescence, as where although aware of his 
rights, he allows a long time to pass by without taking any a c ^ n - 
Damages upon covenants for title may be recovered in the event of the 
vendors* death, against his estate, and the vendee need not wait for actual 
disturbance. He has a right to sue as soon as he becomes aware of the 

defect. restrictive covenant is a sufficient blot upon the 

vpndlrs title to entitle the purchaser to repudiate his purchase. Where an 
owner of two adjoining houses A and B first sold A to P agreeing with h.m 
u t to disturb P’s right to light to his windows, though they were only new 
ones and then after some years sold B to Q subject to a right of light with 
P being guaranteed, it was held that the agreement with P amounted to a 
restrictive covenant on B and that the vendor’s title to B was effective.®) 

1173. By Article 61 of the Limitation Act, where the. plaintiff has 

paid money for the defendant, he can recover the amount 
Limitation. within three years from the date of payment. By pay- 

ment is meant actual payment and not when the money is demanded or 
sued for The same period is allowed for rescinding a contract/ calculated 
from when the facts entitling the plaintiff to have the contract rescinded 

first became known to him. (§§ 1204—1233.) 


(1) Shrinivasdas v. Meherbai, 41 B. 

300 P. C. . 

(2) Essa Sitlleman v. Dayabhai, 20 B. 
522 ; Ramasawmy v. Valayuda, 4 M. H. 
C. R., 269. 

(3) Per Bowen, L. J., in David v. Sabin, 
118931, 1 Ch., 523 (540). 

(4) Spencer's Case, 5 Co., 16 see S. 40 
ante. 

(5) Noble v. Cass, 2 Si., 343. 


(6) Dart., p. 886. 

(7) Page v. Midland Railway Co., [1894], 

(8) Null v. Easton, [1899], 1 Ch., 873. 

(9) Pemsel and Wilson v. Tucker, [1907], 

2 Ch., 191. _ „ 

(10) Torab Ali v. Nilrutton, 13 C. 155 , 
Doya Narain v. The Secretary of State, 
14 C. 256 ; The Secretary of Slate v. Ouru 
Prasad, 26 C. 51 F. B. 
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By sale the seller must bo presumed to convey to the buy&Ao?/, 
the whole interest he possesses in the property, including 
by^ale^ conveyed such rights as easements and other legal incidents, which 


the purchaser is entitled to enjoy in the same way as the 
seller. If, therefore, the seller describes himself as the owner ( malik ) of 
the land he sells it implies a covenant of dull and unqualified ownership.( l > 
Thus, for example, trees being attached to the earth are included in the 
legal incidents of the land and pass to the transferee, unless, of course, a 
different intention is expressed or necessarily implied.< 2 > Similarly, a well 
passes with the land in which it is embedded as a legal incident thereof.< 3 > 
(§§ 388, 389!) Apart from the quantum of interest conveyed, the vendor is 
presumed to contract with the purchaser for a title free from reasonable 
doubt,for it appears to have been held by the Privy Council that an 
absolute warranty of title cannot be insisted on by the purchaser.( 5 > But 
the distinction is for practical purposes illusory, for it may be taken as 
settled that no vendor is entitled to sell an interest which is defective, or 
as to which he is uncertain. The usual covenants for title comprise the 
following covenants (i) that he has the interest; (if) that he has power to 
convey it; (in') for quiet enjoyment by the purchaser, his heirs and assigns; 
(iv) that the property is free from incumbrances; and (v) for further 
assurance. Of course, the vendor is not bound to shew that he possesses 
a greater interest than that transferred by him. But he must show that 
he has no less an interest than that conveyed. Such a covenant is how¬ 
ever, only limited to the consequence of legal acts, but it does not extend 
to the wrongful acts of strangers, which are obviously not within the power 
of the vendor to prevent.< 6 > But it would appear that a provision may be 
validly made against the acts of a particular individual name. Of course, 
the covenantor is under no circumstance exempted< 7 > from liability for his 
own unlawful acts, and if the covenant extends to his heirs and assigns, 
they are equally bound by it.< 8 > 


1175. The covenant has nothing to do with the purchaser’s disquali¬ 
fication to buy and on this principle it was held that the purchaser could 
not be indemnified if he was deprived of the property by a third party in 
exercise of the right of pre-emption.W The correctness of the reasoning 
mav however, be doubted, for if the vendor knew that there was the right 
of pre-emption he cannot be said to covenant that he had power to 
transfer ” the property to the purchaser, unless the clause be restricted to 
mean that the vendor only covenants that he holds a transferable interest 
and not that he can validly transfer it to the purchaser—a construction 
which is both illogical and unnatural, in view of the fact that the covenant 
is made iritk the buyer and that the transfer must naturally refer to the 
particular transfer in respect of which the covenant is made. A covenant 
for title is not a covenant that the land purported to be conveyed is of the 
extent stated in the sale-deed. It is merely a contract with the purchaser 


169 


610; 
Col¬ 


li) Kalidin v. Madho, (1923) A. 

77 I. C. 862. • oo r 

(2) Pandurang v. Bhitnraj, 22 13. 

Sri Balusu RamaUilcshman v. The 
lector of Godavari, 22 M. 464, P. C. 

(3) Harichand v. Bala, [1888], B. P. 
J., 125. See for fuller discussion, s. 8 

ante and §. 224 et seq. 

(4) S. 25 (6), Specific Relief Act (I of 
1877); Haji Mahomed v. Musaji, 15 B. 


657 (666). 

(5) Bindeshri v. Jairamgir, 9 A. 700 
(713) P. C. No reference is made to llie 
Act in the judgment and the point was 
conceded by counsel. 

(6) Dudley v. Foliolt, 3 T. R., 684. 

(7) Foster v. Mapes, Cro. Eliz., 212; 
Foule v. Welsh, 1 B. & C., 29. 

(8) Lloyd v. Tomkies, 1 T. R., 671. 

19) Qhulam v. Imdad, 4 A. 357. 
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of the validity of the seller’s title/ 1 ) Consequently, if the purchaser finds 
a deficiency in area his suit must be based not on the covenant for title, 
but for part failure of consideration. Such a claim can be made even after 
the execution of the conveyance. 

A contract for the sale of a house with windows looking over the land 
of a third person implies no representation or warranty that the windows 
are entitled to the access of light over that land, or even that the pres¬ 
criptive period is running, and consequently the non-disclosure of a deed 
acknowledging that the vendor is not entitled to that light is no ground for 
refusing the vendor specific performance, or allowing the purchaser 
compensation, though it may be a ground for depriving the vendor 
of his costs/ 2 3 4 5 ) Where the Government sold a plot of land to a purchaser 
stipulating “ that it will he assessed at the rate of nine pies per square 
yard per annum,” the covenant was held to exclude the enhancement of 
the rate notwithstanding that it might be justifiable by an Act regulating 
it/3) 


1176 A covenant for title must be distinguished from one for quiet 

enjoyment, as the limitation for suits for their breach has 
Covenant lor quiet two distinct starting points. The two covenants may both 
€l nlsh m d nt dlflWn ' co-exist as where the vendor assures not only of his title, 
8 e * but also warrants quiet enjoyment, and where it is so, it 

is not easy, to conceive of a case which could present difficulties, for, in 
such a case, the purchaser may found his action on a covenant giving him 
the longer period to sue. A covenant worded thus: “ Should any one put 
forward a right or claim or cause, obstruction or hindrance or make a 
quarrel or disturbance in connection with this watan (share) land, I and 
my heirs and representatives are to answer for the same ” is no more than 
a covenant for quiet possession/'*) The main distinction between the two 
species of covenants undoubtedly is, that in the one the vendor has title, 
but it is defective, whereas in the other there is no title at all. As an 
instance of the former may be given a sale by the father of an undivided 
Hindu family governed by the Mithila Law, under which the father has 
but limited authority to sell, and the sale is voidable at the option of the 
sons/5) It is the same in the case of transactions entered into by persons 
with limited authority, as, for instance, by a manager of a joint Hindu 
family, an agent, or a minor’s guardian, the wife in the absence of her 
husband/ 6 ) or transactions which require election by some person authorized 
in law to elect to complete the vendee’s title/ 7 ) In such cases, the vendor 
sells, and the purchaser takes, but since the former has not conveyed a 
flawless title, the latter may be evicted at any time. But the case would 
be different where the purchaser gets a complete title, though but for an 
instant, as where the property sold is in the possession of a trespasser 
whose adverse title requires but that time to be perfected, and in which 
•case, the purchaser’s right to damages, can only arise where the sub¬ 
sequent failure of consideration is due to the act of the vendor himself, 


(1) Janga v. Jamal, 29 M. L. J., 122. 

(2) Oreenhalgh v. Brindley, [1901], 2 

Ch., 324. 

(3) Dadoba v. Collector, 3 Bom., L.R., 

•603 (616) ; Jethabhoy v. Collector, 25 B. 
-714 (746). 

(4) Ardeshir v. Vajesing, 25 B. 693 (602). 

(5) Hanuman v. Hanuman, 19 C. 123 


P.C., explained in Ardeshir v. Vajesing, 
25 B. 593 (603). 

(6) Venkatanarasimhalu v. Peramma, 18 

M. 173. 

(7) Covypur v. Qodmond, 3 Moo. & Sc., 
219 ; Ardeshi v. Vajesing, 25 B. 593 
(604). 
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or if it is due to some other causes, the vendor has made himself answer- 
able for it by proper covenants in his deed.C 1 ) ” If a purchaser can sue 
his vendor for his purchase-money because some time after he has bought 
the property from the true owner, and become himself its owner, it is lost 
by the subsequent adverse possession of a third party, the purchaser would 
become entitled to a refund of his purchase-money, in every case where 
the property is lost after he has acquired the ownership, as for instance, 
where it is lost by accident or a natural cause. ”< 2 3 ) 


1177. In the language of conveyancers, the different covenants are 
- Limitation. embodied thus:—(i) as to the title, “ that he hath power 

to grant and convey (ii) as to enjoyment, 

“ that the premises shall at all times thereafter remain and be 
to the use of the grantee, and be enjoyed without interruption 
by the vendor or any one claiming through him, and free and 
discharged from all estates, incumbrances, etc., created by the vendor or 
any one claiming through, or in trust, etc., from him.” The first is broken, 

if at all, on the day the sale-deed is executed, whereas the second admits 

of a continuing breach, so that under section 23 of the "Limitation Act, a 
suit would not be barred so long as the breach continues, and, therefore 
the suit, if otherwise maintainable, would not be barred by reason of the 
law of limitation.^) The sale of property with the usual covenants over 
which or over any portion of which, the vendor had no valid title, occasions 
a suit for breach of the covenant for title, and in which limitation begins to 
run immediately upon the execution of the assurance, and a suit to obtain 
compensation is then governed by Article 62 and not Article 97 of the 
Limitation Act. In other words, suits to enforce such covenants must be 
brought within three years from the sale, for the purchase-money paid by 
the purchaser is from that date in the hands of the seller, money had and 
received for the purchaser’s use.< 4 > But, where the covenant is one for 
quiet possession, the purchaser can enforce it within three years calculated 

from the date of the failure of the consideration, as provided in Article 97 

of the Limitation Act, i.e ., from the date of his eviction.< 5 > So, in an 
English case, it has been laid down that in the case of a covenant for 
title, the time of limitation begins to run from the time the deed of sale 
is executed/ 6 ) although the covenantee be in ignorance of the breach.< 7 > 
Such a breach cannot be called a continuing breach, any more than non¬ 
payment of money when due can be so designated.(®) But in another 
case Lord Ellenborough observed: “The covenant passes with the 
land to the devisee and has been broken in the lifetime of 

the devisee; for so long as the defendant has not a good title, 
there is a continuing br.each; and it is not like a covenant to 

do an act of solitary performance, which not being done the covenant is 
broken once for all, hut it is the nature of a covenant to do a thing toties 


(1) Ardeshir v. Vajesing 25 B. 593 (601). 

(2) Ardeshir v. Vajesing, 25 B. 593 
(601) ; Raju Balu v. Krishnarav, 2 B. 
273 (292, 293); Hari v. Raghunath, 11 A. 
27 (30), F.B. 

(3) Raju Balu v. Krishnarav . 2 B. 
273 '293). 

(4) Ardesir v. Vajesingh, 25 B. 593 (600) ; 

Strickland v. Turner, 7 Ex., 208 ; Hanuman 

v. Hanuman, 19 C. 123, P.G There never 


was any consideration for it and the sale 
was void ab initio. 

(5) Nagardas v. Ahmed Khan, 21 B. 
175; Ardeshir v. Vajesingh, 25 B. 593 (602). 

(6) Spoor v. Green, L. R., 9 Ex., 99 
(116). 

'7) Short v. McArthy , 3 B. & Aid., 626. 
(8) Per Brain well B. in Spoor v. Green 
L. R.. 9 Ex.. 99 (111). 
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quoties as the exigency of the case may require.’’(D But this sectl ^ w “ 
explained by Baron Bramwell as really not decided on the question o 

limitation III' 1 2 3 ' the starting point of which he held to b .® ° f *£ e 

sale But if so the Indian rule would appear to be different, since tae 
starting point for limitation here is unquestionably the loss of possession. 
Of course “he starting point for the accrual of the purchaser’s cause of 
action for' damages cannot always be the same. Where for instance, the 
i u a indention no title to convey and the vendee had 

never r been put in possession, the starting point of limitation would be 
.. rl itP of P the sale.< 4 * * > But where the possession is delivered, though 
the sale is voidable at the instance of a third party, or on an imperfect ti e 
known to the vendee, then the purchaser’s cause of action arises onlywhen 
there is a disturbance of his possession.^) It would thus appear that 1 
is the resulting damage, and not even the mere breach of covenant which 
gives the right 8 of action. Thus suppose A sells to B an estate It turns 
® t that he had one or two years previously already transferred half of it 
on hislleath to C, should the latter be then living. A lives for twenty 
vears and then dies, and C survives him and enters. Now in such a case 
there can he no doubt but that the covenant was broken as soon as it was 
made But should B be ignorant of the conveyance until A s death, he 
loses half his land and has no remedy, for limitation has Jong sm ^ e 
extinguished his right. And if he hears of it and sues within the twenty 
vears° but in A’ s lifetime, how can the damages be assessed m the uncer¬ 
tainty whether A may or may not survive C, and that the covenantee may 

never be disturbed in possession? 

1178 Inapplicability of the Rule to Sales in invitum —While there is 
an implied covenant for title by the vendor in a private sale, there is no 
” h covenant either by the decree-holder, or by the court in sales made in 
exec.S of mortgage or money decrees. Under section 237 of the Code® 
the decree-holder when applying for execution. has no doubt to specJy the 
judgment-debtor's share or interest in the property to the best of hr 
belief,” and so far es be has been able o ascertmn the «»»e -d the 
proclamation issued under section 287^ is similar y, enpi si j 

the description “ as fairly.and acc;..^^hoLmetutions do not afford the 
has been ascertained by the court ^^‘pXided for in sections 313 and 

und“ y whi°ch b P a^ng “ses of fraud P which of course, vitiates all 

transactions, the purchaser has the right to recover back his 
only in case it is found that the judgment-debtor had no saleableinterest 
in the property at all. But should he have had sonic mterest, vhate^er its 
quantity and value, the purchaser can then claim no refund at « , 

from which it is evident that he is not entitled to obtain a refund m proportion 
to the extent to which the judgment-debtor had no interest.^ The pui- 


(1) Kingdon v. Nottle , 4 M. & S., 53 
(57). 

(2) Spoor v. Green, L.R., 9 Ex. 99; foll¬ 
owed in Turner v. Moon, L. R-, [1901], 2 
Ch. 825 ; Pirbhu v. Wazirbi, 11 N.L.R., 180 
(188), contra Subbaraya v. Raja Oopala 
38 M. 887. 

(3) Subbaraya v. Raja Oopala 38 M. 887. 

(4) Ramanatha v. Ozhapoor, [1913], 

M.L.J., 524. 

*5) Hanuman v. Hanuman, 19 C. 


P.C.; Basu v. Dhum Singh, 11 A. 47 P.C., 
Subbaraya v. Raja Oopala, 38 M. 887 (889); 
Narsing v. Pachu 37 B. 538. 

(6) Now o. 2, r. 13. 

(7) Now o. 21, r. 66. 

(8) Now o. 21, rr. 91, 93. 

(9) Shanto Chandar v. Nain Stikn, 

23 A. 355 (357); following Ram Naram 
v. Mahatah, 2 A. 828 ; Dorab AUy v. Abdool 
Azeez , 2 I.A., 166 (128); Sundara v. 

Venkata 17 M. 228. 
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chaser must then be taken to buy the property without warranty of title, 
with all risks and all defects in the judgment-debtor’s title except in the 
•cases and to the extent above indicated. In cases of fraud, however, not 
only would the sale be set aside, but the purchaser may also recover damages 
or compensation. CD On cancellation of the sale, the purchaser may, of 
course, recover his deposit, either by applying for it in execution, or by 
maintaining a separate suit.< 1 2 3 > Where the purchaser has sustained a loss 
on account of a misdescription in the sale-proclamation, as where the area 
is misdescribed, the purchaser may recover damages, and he is entitled to 
an abatement of rent for the deficiency. 


1179. This essential difference between a voluntary and an involuntary 
sale is founded upon intelligible reason. In the words of Sir J. W. Colville, 
the chief reasons for the rule are that the purchaser by private contract 
lias full means of investigating the title of the vendor, and of either satisfy¬ 
ing himself that it is good, or of protecting himself against any apparent 
•or latent defect in it by proper and apt covenants. If lie fails to do either, 
his subsequent eviction is the result of his own negligence. But, the 
purchaser at a sheriff’s sale has at best very inadequate means of investi¬ 
gating the title of the judgment-debtor; all that is sold and bought is the 
right, title, and interest of the judgment-debtor, with all its defects; and 
the sheriff, who sells and executes the bill of sale, is never called upon, and 
if called upon would refuse to execute any covenant of title. therefore, 
the reasons for the rule failing, the rule cannot properly be held applicable 
to sales by the sheriff, which are governed by rules peculiar to such sales.(*> 
And so it is provided by o. 21. r. 91 of the Civil Procedure Code that the 
only ground upon which the purchaser can move the court to set aside the 
*ale is that the “ judgment-debtor had no saleable interest in the property 
■sold ” and which means that the sale can be set aside only where the seller 
had nothin" to sell.< 4 > If he had some interest though in only a portion of 
-the property, it is sufficient to uphold the sale.(S) The rule is the same 
where the sale relates to the interest of the mortgagor, although the mort¬ 
gagee may have obtained a decree on the property sold<« But the 
purchaser with notice that the debtor had no saleable interest in the 
property has been held to be estopped from rescinding the sale.W Thus it 
has been laid down by the Privy Council that a person who with notice 
buys property subject to a contingency, which may defeat or destroy the 
interest which is the subject of sale, is not entitled to be relieved from his 
bargain and to recover the purchase-money, merely because the contingency 
contemplated actually happens, and the property either does not become, or 
cease to be available for his benefit, f®) 


(1) Derry v. Peek, 14 App. Cas., 33 / : 
followed in Shanto Chandar v. Nam Sukh 
23 A. 355 (358), but contra per Maclean, 
■C. J., in Doyal Krishna v. AmrxUi Lai, 
29 C. 370, who held that it was not neces¬ 
sary to make out a case of fraud. 

(2) Munna Singh v. Gajadhar. 5 A. 577 ; 
Kishun Lall v. Muhammad, 13 A. 383 ; 
Shanto Chandar v. Nain Sukh, 23 A. 355 
<(356). 

(3) Dorab Ally Khan v. The Executors 
■of Khaja Mohamed Din, 3 C. 806 (813) 

P.C. ; Sundara Oopala v. Venkata, 17 
IM. 32$; Vithoba v. Esat, 18 B. 594; 


Dhannoo Jingar v. Autoba, 12 C. P. L 
R., 49. 

(4) Munna Singh v. Gajadhar, 5 A. 577 

(5) Ram Coomar v. Soshee, 9 C. 626. 

(6) Protab Chunder v. Panoity, 9 C. 
506; Saraswati v. Nibadwip, 5 B. L. 
R., 380; Bossain Munraj v. Deen Dyal, 
20 W. R., 20. 

(7) Mahabir v. Dhurnand 3 A. 527 ; 
Shivram v. Dal Doji, 26 B. 519. 

(8) Ram Tuhul Singh v. Bisesu-ar, 
15 B.L.R., 208, P.C.; approving Soxcda- 
mini Chowdhrani v. Krishna, 4 B.L.R., 
11 F.B. 
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1180. Exceptions.— The benefit of the rule may be lost to the 

by (i) Fraud, (§ 1181), (ii) Notice, (§ 1182), (in) Waiver, (§1183), and 

(iv) Express or implied contract, (§§ 1184, 1185). 

1181. On the principle that no man shall take advantage of his own 

fraud a purchaser who has procured a covenant for title 
(1) fraud. b f r a U d is precluded from enforcing it against ms 

vendor. W But it has been held that though the purchaser's fraud is a good 
defence against him so long as the property is in his hands does not avm 

against a bona fide transferee from him for value without notrce/i m 

view is justified on the ground that while there is an equity between tne 
original parties to the covenant which is a good defence to an action^n the 
covenant the same defence is of no avail when it is sought to be enforced 
by a subsequent purchaser who had no notice of the equity. 

1182 This section provides that the vendor shaU be deemed to 
118Z * covenant both for his title and the vendee s quiet posses- 

(2) Notice. sion ^less there is “ a contract to the contrary —whicn 

in this connection means that unless the vendee has contracted mmself 
. thp rule either by entering into an express stipulation with his vend 

its 

iri ^ 

title shall be s °" • . - ting the vendor cannot vary it by adducing 

Where the contract is m^ it is open to the vendor to 

parol evidence, but where contract with knowledge of certain 

show that the purchaser notice that th! Judgment 

defects m the title An e. eauallv estopped from rescinding the 

debtor had no saleable interest is equa y PP t ti or effect can- 

sales (§ 1180). But if the covenant iib intenlion .« In other 

not be controlled by extrinsic evid title w hi c h i s to be shown by 

words, when the contract is sile d title J s merely implied by 

the vendor, and the purchaser s ng g shewing that the purchaser 

a awrass .t -raaa a ^^ 

D a a? ^Jowahlr ^^922 ]," 

; 70 I.C., 250. i R TT C R 

(7) Manchorji v. Narayan . 1 
• ; Gloag db Miller's Contract, 23 Ch. 

n 121 327 ; Alderdale Estate Co. v. 

McOr£, [1.17]. 1 Ch. 414 ; A 
O. A., on a different point) itfcGrory 
Alderdale Estate Co., [1918], A. C. 503. 

(8) Ramchunder v. Divarkanath, 10 £• 
at n 341 ; Pathoolal v. Radhtka, 3 N. 
W.RH.C.R-, 106 ; Great Weatem Railway 

v. Fisher, [1905], 1 Ch. 316. ri8961, 

(9) Page v. Midland Railway Co., [ ^ 

1 Ch., 11 (23) ; disapproving Hunt v. W 
L.J. (Ch.), 326. 


(1) David v. Sabin, [1893], 1 Ch.. 523. 

(2) David v. Sabin, [1823], 1 Ch., 523 

^ ( 3 ) Seo Per Lindley, L. J-, in David v. 
Sabin, [1893], 1 Ch. 523 (537). 

(4) Kondibee v. Nana, 27 B, 408 , 
Vyankajrpa Charya v. I amnasam, 13 Bom. 

L -(£) Pale \°. l '.Midland Railway Co., 

[1 (6)MaSmm«rf AH v. Venkatapathi 
IQ M L J 449 ; 601. C., 235. Subbaraya 
v Raja Gopala, 38 M. 887 ; f^araya v. 
Raja Gopala [1914], M \V. N -. 3 V6 ; 2 3 LC., 
570; Thekkemannegeth v. KaMresseri, 28 
M.L.J., 184 ; 27 T.C., 989 ; Vellayappa v. 
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But, if the contract expressly provides that a good title shall be shown 
Mum inasmuch as a notice by a vendor that he could not show a good title 
would be inconsistent with the contract, such a notice would be unavailing 
and whatever notice of defect of the title might have been given to the 
purchaser, he would still be entitled to insist on a good title.' 1 ) But 
where the vendor who had purchased certain property at an insolvency sale 
showed his title-deed to the vendee, the latter was held to have had 
sufficient notice of the fact that the plaintiff made no covenant beyond what 
was implied by his title-deed.' 2 ) Where a vendor contracted to sell 
certain property which the purchaser knew to be in occupation of a tenant, 
and it was afterwards discovered that the tenant had a lease, it was 
adjudged that the purchaser was affected with notice of the lease] and was 
not entitled to specific performance with compensation.' 3 ) An intending 
purchaser having notice of the fact that the premises sold were in the 
occupation of a tenant is not bound to go and inquire of the tenant what 
is the nature of his tenancy,' 4 ) for this is the duty of the vendor who cannot 
be afterwards heard to say: “ If you had gone to the tenant and inquired 
you would have found out all about it.' 5 ) The fact that the purchaser had 
notice of the bad repair of a house held on a lease by the vendor, does 
not exonerate the latter from keeping it in good repair.' 6 ) Where the 
purchaser of a legal estate had express notice that the defendant detained 
possession of the land bought under a deed which purported to convey to 
them an equitable title thereto, it was held that he must convey the legal 
estate to the defendant, who was not estopped by the erroneous recitals in 
the deed as to the derivation of the equitable title actually transferred.' 7 ) 
Recitals in a deed are not representations of fact on the faith of which a 
stranger to the deed is entitled to act without inquiry.' 8 ) (§ 1141). 


(3) Waiver. 


1183. The purchaser may, again, lose the benefit of this section by 

waiver. “ Acts of ownership on the part of a purchaser 
may amount, in the contemplation of the court, to a 
declaration that he considers himself as the owner of the property, and 
then they work an acceptance of title and a waiver of all objections.”' 9 ) 
Acts amounting to waiver must be very strong and distinct—such acts, in 
short, as are equivalent to a declaration by the purchaser that he has taken 
the estate at possible risks, and considers himself as the absolute and un¬ 
conditional owner of it, and so preclude any investigation of title at all.' 10 ) 
Possession of property by the purchaser, though a strong evidence of waiver 
of objections to the title,' 11 ) is, however, by no means conclusive. A 
stipulation in a memorandum that the agreement was “ subject to the 
preparation by the vendor’s solicitor and completion of a formal contract ” 
cannot be waived by the vendor as being intended for his benefit alone, so 
as to constitute the rest of the memorandum a final contract enforceable 


(1) Per Fry, J., In re Oloag <Se Miller's 
Contract, 23 Ch. D., 20; Ibrahimbhai 
v. Fletcher, 21 B. 827 (847, 886), F. B. 

(2) Ditla Singh v. Bela Singh, [1925] 
L. 92 ; 78 I.C., 374. 

(3) James v. Litchfield, L. R., 9 Eq., 
61. 

(4) Caballero v. Henty, L. R., 9 Ch. (447), 

explaining James v. Litchfield, L. R., 9 
T5q., 54 in which some dicta do nearly 
.go to that extent. 

(6) Per James, L.J., in Caballero v. 


Henty, L.R., 9 Ch., 447 (450). 

™ ni ^ hett and Bird's Contract, 
1 —J’} 14 ; O A • t 1903 k 1 Ch- 287. 

(7) Tnnidad Asphalte Co. v. Corvat 

[1896]. A. C., 587, P.C. ’ 

(8) Trinidad Asphalte Co. v. Corvat 
[1896], A. C., 587 (593), P.C. ^ ' 

(9) On Specific Performance (3rd. Ed ) 
S. 1349, p, 600. 

(10) Ibid S. 1350, p. 600. 

(11) Fludyerv. Cocker, 12 Ves., 25 (27) 
Fleetwood v. Green, 15 Ves., 594. 
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i Uocpr (i) Where the purchaser took possession withou 

against tie P u ^ hase ^ Q SQ ; t has been held that the fact was almost con- 
being called upon Where, however, possession is taken in 

elusive against the P urc ^ ention of the parties as evidenced by the terms 

accordance with the clear ^t q{ vendor _ it js not in itself as 

of the contrac , wa i ver of the purchaser’s right to good title.* > Pos- 

a general rule. 7 has bee n held to create a waiver. But there can 

session for there is a ser ious misdescription of the property not 

be no waiver w here there , g taken (3 > Waiver may b e implied from 

fb S e CO n V urchaser’s attempt to resell the property,© or from his acquiescence © 
the purchase ^ bc plea ded to cure a serious defect m the pro- 

W h And S’ no case can there be waiver of the purchaser s right to- 

P- erty ' na „ t ; on “ The purchaser,” says Dart, “ will be entitled to com 

COiri ntion for a deficiency in quantity, even although the estate be not 

^professedly by measurement,© and although, of course he could not 

s ? ? ! nr,rrmcnsaticm if it appeared that he contracted with a knowledge 

0l f 01 the deficiency such knowledge will not be assumed from the fact of 

bis being intimately acquainted with the property,© or even from his being 

the occupying tenant ;© nor is the right to compensation precluded by a 

th riinnihdt he shall not object to complete his purchase if the quantity 

C hnuid turn out less than that stated in the particulars, OT> nor by acts 

which amount to a waiver of objections to the title.”©. When a vendee 
whicn a th pounds of fraud, misrepresentation or con- 

S Lent bv his vendor he cannot, on failing to establish those grounds 

C f refief set up in appeal a case founded on the implied covenant for title 

Ler this section Having chosen to go to trial upon those grounds and 

failed he could not be allowed to start a new case involving new issues 

and a fresh inquiry.!© But apart from this, there is nothing to preclude- 
and a tre. q y that if he carmofc sustain a case of fraud, he 

L as P “"matter of law Entitled to succeed upon the ground that there was 

a covenant for title on the part of the vendor.! 

1184 This section, as observed before, only applies to cases in which 
„ 1P84 ‘ 1 L the parties do not enter into a contract to the contrary: 
Jet! tlrZtl facit ccssarc taciturn.™ Even a partial con 

t-et would exclude fitaS- ^the fact 

'r ~ ’ Mt - "" wear-s 

according to the English cases, be expressed in a plain and unambiguous 


(1) Lloyd v. Nowell, [1895], 2 Ch., 744. 

(2) Ohousnih v. Rustumjah , 13 M. 158 ; 
Bolton v. London School Board , 7 Ch. D., 
706 ; Vancouver v. Bliss , 11 Ves., 458. 

(3) Turquand v. Rhodes , 37 L.J. Ch., 

830. 

(4) Perriam v. Pemam , 32 W.R. (Eng.), 

36 (5) Bown v. Stenson , 24 Bing., 631. 
(6) Oloag & Miller's Contract , 23 Ch. D., 

32 m Hill V. Buckley, 17 Ves., 394 ; King 
v. Wilson, 6 Bing., 124 ; McKenzie v. Hes - 

k6t {fi) ^Shackleton v. Sutcliffe, 1 De. G. & S., 


609 ; Calo v. Thompson, 9 Q.B.D., 616. 

(9) King v. Wilson, 6 Bing., 124. 

(10) Frost v. Brewer, 3 Jur., 166. 

(11) Calcraft v. Roebuck, 1 Ves., 221 ; 

Dart, pp. 735, 736. tvt 

(12) Mahomed v. Sitaramayyar, 15 M. 

5 °(13) ‘Basaraddi v. Enajaddi, 25 C. 298 

( 25 (14) “ What is expressed, makes what 
is silent to cease/’ 


silent to raw- ... . ^ 

(15) Cf. Chandiere Gold Mining 

v. Desbarats, L. R., 5 P.C., 277. 

(16) Page v. Midland Railhcay 
[1894], 1 Ch., 11 (20). 


Co. 

Co. 
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language.“ I think,” says Bruce, V. C., “and have always thought, 
that when a vendor sells property under stipulations which are against com¬ 
mon right, and places the purchaser in a position less advantageous than 
that in which he otherwise would be, it is incumbent on the vendor to 
express himself with reasonable clearness; if he uses expressions reason¬ 
ably (capable of misconstruction, or if he uses ambiguous words, the 
purchaser may generally construe them in a manner most advantageous 
to himself. ”( 2 > But a condition of sale requiring the purchaser to assume 
certain facts is not misleading, if the vendor believes the fact to be true, 
even though the condition is intended to cover a flaw which goes to the 
root of the title. In such a case, it is not necessary to explain in the 
condition the specific defect in the title which the condition is intended 
to cover.* 3 ) The purchaser is not always bound by the conditions of sale 
whereby the vendor provides against the full investigation into his title.* 4 > 
(§ 1129.) Misleading conditions are also unenforceable in law. Thus, it 
has been held that the purchaser is not bound, if the vendor either leads 
him to assume that which he knows to be false, or evasively pretends 
not to know it when in fact he knows it, or is guilty of any artifice to 
divert attention. * 5 > But if the vendor clearly stipulates in regard to title, 
as for example by stipulating that the purchaser is to accept the vendor's 
title “ without dispute, ”< 6 > or that his title 44 shall not be inquired into,”* 7 ) 
or that no title prior to certain date shall be required, investigated or 
objected to,* 8 > or that it is “ such as the vendor has,”* 9 > or is ” such ns 
they have received from A,”* 10 > it has been held that the purchaser was 
precluded from objecting aliunde.W But in another case* 12 ) it was however 
held, that the stipulation in the condition was merely directed against 
requisitions on the vendor to prove the title, and that it did not preclude 
inquiry in other quarters. The principle of this case has also been followed 
by the Bombay High Court.( 13 > A stipulation in these terms: “The 
time in respect of this bargain is fixed at two months. Within this time 
we are duly to have everything cleared,” does not imply a contract so 
as to exclude the operation of the rule.* 14 ) 

1185. It may be taken as settled that so far as the vendor is con¬ 
cerned, a* clear stipulation against inquiry into his title would clearly bind 
the purchaser.< 15 > The law is the same with regard to the sale of moveable 
property, for which provision is made in section 109 of the Indian Contract 
Act. But a covenant against an inquiry into title does not mean no title 
at all and not even possession to offer. The subject has been fully set 
out elsewhere. (§§ 1172—1177.) Under this clause, there is not only the 
covenant that the interest which the seller professes to transfer to the 

m R e Marsh and Earl Granville, 24 16 Q.B.D., 778; so the maxim ex turpi 

Ch D 11 (17). causa non oritur actio. (No right of ac- 

(2) Seaton v. Mapp. 2 Coll, at p. 562 ; tion arises from an immoral or base cause.) 

Motivahoo v. Vinayak Veerchand, 12 B. (6) Duke v. Barnett, 2 Coll., 337. 

11 (17) Haji Mohatned v. Musaji, 15 B. (7) Hume v. Bentley, 5 De. G. & S., 520. 

657 . (8) In re National Provincial Bank, 

(3) In re Sandbach dc Emondston's Con- [1895], 1 Ch., 190. 

tract, [1891], 1 Ch., 99. (9) Tweed v. Mills, L.R., 1 C. P., 39. 

(4) Dart., p. 169 and note; Mancharji (10) Ashworth v. Mounsey, 9 Ex., 175 

v. Narayan, 1 B. H.C. R., 77. (11) Dart., p. 169, but see ibid., note (Z). 

(5) Re Banister, 12 Ch. D., at p. 143: (12) Darlington v. Hamilton, Kay 650. 

Redgrave v. Hind, 20 Ch. D., at p. 14 ; (13) Mancharji v. Narayan, 1 B. H. 

In re Marsh v. Earl Granville, 24 Ch. D., C. R., 77. 

11 Heywood v. MalUdiew, Ch. D., 357; (14) Haji Mahomed v. Musaji, 15 B. 657. 

Nottingham Patent Brick Co. v. Butler. (15) Motivahoo v. Vinayak, 12 B. H. 

26 
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buyer subsists, but also that he has power to transfer the sameS This 
covenant really implies two covenants: (a) that the property is saleable, 
and (/>) that tne vendor has power to sell it. Such covenants are distin 
and easily distinguishable from the covenant for title masmuch as the 
subsistence of title is by no means a necessary adjunct of its transferability 
and that by the person in whom it may have for the time become ?J® ste * 
A zemindar holding impartible and inalienable property affords an illustra¬ 
tion of an interest which, though subsisting in the owner, is not transfer¬ 
able by him. Other instances have been already enumerated elsewnere. 
($$ 205—*239). A covenant for right to convey extends not only to tne 
title of the covenantor, but also to his capacity to grant the estate. ihere- 
fore where upon a convevance by a man and his wife, the husband 
covenanted that they had good right to convey the lands iand the wife 
was under age, the covenant was adjudged to be broken.W l he same 
view was taken in Madras in a case in which the manager of a joint 
family had sold certain property, both he and the purchaser, as it after¬ 
wards turned out, erroneously believing in its necessity. On his being 
dispossessed at the suit of minor members he sued the manager personally 
for damages. The latter pleaded notice on the part of the purchaser, but 
the court held that it did not amount to a “ contract to the contrary 
and that the manager was personally liable for damages.( 1 2 3 4 * 6 > Mere know¬ 
ledge on the part of the vendee of the defective title of the vendor would 
not defeat the vendee’s rights, which can only be defeated if the vendor 
indicates by clear words that he does not guarantee his title to the pro¬ 
perty The recital in a deed of previous transactions forming the links of 
the chain of the vendor’s title does not amount to a warning to the vendee 
hat his vendor’s title is defective.^) Such warning may, however, be 
presumed where the vendor professes to sell property wh.ch .s notonou^y 
inalienable l« So on the assignment of the mortgage-deed all that the 

mortgagee-assignor covenants is that he has the title to sell and not that 
me rig g g I j r therefore the assignee sues the mortgagor and 

the security ,s sound ' u . ’"‘'“"that the mortgagor had no title to the 

mortgaged the. ass^nee —t ^r 

eW money with interest in case the vendee tgainst^the 

party attached the property in execution of a . ‘ There- 

vendor. The purchaser objected but his objection was '^missed; 
upon without suing to establish his title he sued the vendor to recover 


(1) Vishwanth v. Viihoba, 13 C.P.L.R. 
97 ; following Basaraddi v- Enajaddi, 
25 C. 298. 

(2) S. 6 ante and Comm. 

(3) Nash v. Aston Jones ; 195. Sugd., 601. 

(4) Adikesavan v. Ourunatha, 40 M. 338, 
F. B., Txichman Das v. Jawahir Singh 
[1922], P.L.R., 44 ; Srinivasa v. Noolainma 

[1920] M.W.N., 340; 55 I.C., 436. 

(6) Mahomed Ali v. Burdfuiraju , 39 

M.L.J., 449; 60 I.C., 235.; Vellayappa v. 


iva Rowthen, 29 I.C (M) 747 : 

Narayan, 4 N.L..T., 221 ,45 . • 

6 ) Vatakka v. Ttamnswamx, 2. M.n.w., 

; 27 I.C., 889. 

7) Sarm/ Pat ha n v. Chidambera, 29 
L.J.. 454; 31 I.C., 179; it was held 
it this section does not. apply to the 
ignment of a mortgage sale 

8 ) Nathu Khan v. Bursonath, ** 
V.N. 514; [19231. P.C., 176. 
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the purchase-money, but the court held that the condition provided for 

in the deed had not arisen and so dismissed his suit.* 1 ) 

1186. Sale by Trustees.- -In the case of a sale by trustees it is provided 
that the trustee making any such sale may insert such reasonable stipula¬ 
tion, either as to title or evidence of title or otherwise, in any condition 
of sale or contract for sale as he thinks fit; and may also buy in the 
property, or any part thereof, at any sale, by auction, and rescind or vary 

any contract for sale, and re-sell the property so bought in, or as to which 

the contract is so rescinded, without being responsible to the beneficiary 
for any loss occasioned thereby.< 2 > The rule here laid down is the same 
as in England, where a trustee simply covenants that he has done no act 
to incumber.( 3 > A sale by trustee, as regards covenants stands on the 
same footing as a sale by order of the Court. (§1023-1024) In both the 
presumption is that there were no covenants for title or quiet enjoyment, 
and all that the vendor can do is to covenant to the extent of his own 
knowledge. As a matter of fact, this gives the intending purchaser very 
little security, and it is accordingly the practice of conveyancers to make 
all the beneficiaries parties to covenant for title to the extent of their 
interest in the proceeds.< 4 5 * > But this practice has never been adopted by 
the court, in sales under its decree.Indeed, the practice of making 
beneficiaries under a will parties to the covenant has been condemned as 
being oppressive and arbitrary, inasmuch as “ it seems an arbitrary thing 
to hold that a legatee is to take nothing from the bounty of the testator 
until he has entered into covenants for title, and possibly been put to 
considerable expense. But no such objection can arise where the 

money to arise by sale of the estate i& absolutely given to two or more 
persons who are substantially owners of the estate. ( 7 > Having promised 
the purchaser to obtain concurrence of the beneficiaries, if the trustee fails 
to obtain concurrence of some or all, it would be a defect in title. 

The usual covenant by a trustee in a conveyance is not only that he 
has not made, etc., or permitted or suffered, but that he has not been 
party or privy to any act whereby the estate is incumbered, thereby em¬ 
bracing not only those acts which he could have prevented but also those 
permissive acts which operated to charge the estate.W 

1187. Benefit of the Contract runs with the Land. —The benefit of the 
covenant for title runs with the land, and, as has been stated above, will 
enure to the benefit of future purchasers and alienees. This rule too is 
in accordance with the English law,( 9 > and similar provisions also occur 
elsewhere in the Act.< 10 > Prior to the Conveyancing Act, it was sometimes 
said that a covenant for title could not be apportioned on the subdivision 
of the property bv sale, on the ground that if this had been allowed, the 
covenantor might be subjected to multifarious actions. Thus, if the pur¬ 
chaser of two fields were to sell one of them to another person, the latter 

(1) Tassaduk v. Aftab Hossein, 15 I.C., (6) Per Sir John Stuart, V. C„ in Cottrell 

(C) 334. v. Cottrell, L. R., 2 Eq., 330 (333). 

(2) S. 38, Indian Trusts Act (II of 1882). (7) Sugd.. 574. 575. This proposition 

(3) Sugd., 574; Dart., p. 017; Worley is said to be too broadly stated—Dart, 

v. Frampton, 5 Ha., 500. pp. 617, 618. '* 

(4) Cottrell v. Cottrell, L. R., 2 Eq., (8) Hobson v. Middleton 6 B &, C 

330. 295 ; Sugd., 003, 604. 

(5) Sugd., 574, Dart., 618; CoUrell v. (9) I Sm., L. C., 88; Dart,, d. 879 

Cottrell, L. R.. 2 Eq., 380 (333) ; Karl (10) S. 40, S. 65, last para., & S 108 fAl 

Poulett v. Hoo f. R., 5 Eq.. 115. (C). [A) 


772 


TRANSFER OF PROPERTY. 


[s. 55. 


could not sue on the covenant since it would subject the covenantor to 
double actions.But this view was never favoured or followed, and the 
Conveyancing Act has set at rest all doubts in the matter.< 1 2 ) The clause 
under discussion is thus in perfect harmony with the English rule, accord¬ 
ing to which such covenants are apportionable, so that if an estate is 
divided and becomes vested in A for life with remainder over to B , and 
the breach of covenant affects the entire inheritance, both A and B may 
sue for damages proportioned to the extent of their estate; and the same 
rule would hold good if the property is sub-divided. 


1188. Consequences of Breach. —The question what relief the purchaser 

may claim for breach of the covenant for title has still 
(1) Before con- ^ considered. In this case, the remedy of the pur¬ 
veyance. chaser depends upon whether the defect has been 

discovered before or after the conveyance. So long as the contract is 
iv fieri, the purchaser may repudiate the contract and obtain a return of 
his deposit. And if he be sued by the vendor for specific performance, 
he may successfully defend himself by pleading want of title in the vendor, 
for the court will not force a doubtful title on the purchaser.< 3 > But his 
rights are materially curtailed the moment the conveyance is taken and 
tire money paid, for if he afterwards discovers a flaw, he cannot obtain 
the same relief unless there be a case of fraud, or a case of rnisrepresenta- 
tion amounting to fraud by which he may have been deceived.* 4 * ^ He 
cannot, whenever he is ejected, come to the vendor and say: “ Take 
back the estate for what it is worth and give me back my money. (5) 
Before the conveyance, the purchaser has, however, not only the locus 
pen if entice to repudiate the bargain, but he may also recover damages if 
the vendor had improperly refused to make a good title, as where by his 
fraud ( 6 > or wanton refusal,< 7 > the contract could not be completed. In 
a ‘case after the contract of sale by the mortgagee with power of sale, in 
which he had covenanted for vacant possession, on the purchaser requiring 
possession, it appeared that the mortgagor was in possession and refused 
to (rive it up The vendor was in a position to have him ousted by eject¬ 
ment but he refused to complete the sale, whereupon the purchaser sued 
him for damages which were decreed, the measure of damages bemg the 
difference between the contract price and the value at the time the 
breach of contract, and the profit which it was shewn the purchaser could 
have made on a resale uncontradicted by other evidence, was held to be 
evidence of this enhanced valued 8 ) But if the vendor, without fraud is 
incapable of making a good title, the proposing purchaser is not entitled 
to recover compensation in damages for the loss of his bargain. 


(1) 3 Preston’s Abstract. 57, 58, cited 
per Sugd., 598. 

(2) S. 7 Sub-S. 6, which enacts that the 
benefit of an implied eonvenent for title 
is to run with the land. 

(3) Mailings v. Trinder, L.R., 10 Eq., 

449. Tn re Marshall and Salt's Contract, 
[1900], 2 Ch. 202 [where the court will 
refuse specific performance if the concur¬ 

rence of a person necessary to the use 

of the property for a particular purpose 

or in a particular manner cannot be 
obtained. Narain Das v. Jawahir Singh 

[1922] P.L.R., 50; 69 I.C., 827 (deficiency 


in area.) . _ 

(4) Per Lord Selbome, L.C., m Brown¬ 
lie v. Campbell, 5 App. Cas., 925 (937) ; 
Sloper v. Arnold, 37 Ch. D.. 96 (102). 

(5) Per Cotton, L.J., in Sloper v. Arnold , 
37 Ch. D., 96 (102). 

(6) Bain v. Fathegill , L. R., 6 Ex., 69 

O. A., 7 H.L. 158. _ „ . 

(7) Engell v. Fitch, L. R., 3 Q. B., 314 
O. A., 4 Q. B., 659. 

(8) 76. 

(9) Bain v. Fathergill, L. R., 6 Ex., 69 
O.A., 7 H.L. 168. 
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iormance with com¬ 
pensation. 


1189. There is yet another stage in the case in which, while the 

vendor is entitled to specific performance, the purchaser 
I??— Jlllf' awarded compensation. Such cases may arise where 

there has been delay in completing the sale/ 1 ) or mis¬ 
description as to the area/ 2 ) or an overstatement of income 
derived from the estate/ 3 4 ) or a misstatement in the particulars, such as 
that the road over the land was “ made up whereas it was not, and 
in which the measure of compensation was held to be not the sum it would 
cost to make up the road to the extent represented; but the difference 
between the value of the property as it existed at the time of purchase 
and the value it would have had if the road had been “made up.’ ,(4) So 
where A contracted with B for the purchase of property in ignorance that 
B was only entitled to an estate pur autre vie, and that C (B’s wife) was 
entitled to the remainder in fee on the determination of the particular 
life, D with full knowledge of A's contract took a conveyance from B 
and C of the property, acknowledged by C, so as to pass her interest: A 

then sued D and was held entitled, by way of specific performance, to 

a conveyance from D of B's interest, with compensation in respect of C 8 
interest which B was unable to bind or convey without her consent/ 5 ) So 
where two persons agreed to sell property of whom one was entitled to a 
moiety subject to a mortgage for its full value, and the other had no 
interest, a judgment for specific performance with abatement was made 
.against the former/ 6 ) Defendant contracted to purchase certain properties 
from N paid half of the purchase-money and was put in possession of 

the propert-v, and the other half of the purchase-money was agreed to 

be paid after the sale-deed was passed. N subsequently sold the property 
by a registered deed to plaintiff who purchased it with notice of the contract 
with defendant The plaintiff sued for possession, but the court dismissed 
his suit but ordered him to convey the property to the defendant upon 
the latter paying to him the unpaid balance of the price due to the vendor/?) 
A purchaser may obtain compensation for deterioration of the property/ 5 ) 
■or for having been kept out of possession/ 5 ) In the case of a purchase 
of a dwelling-house, however, it is impossible to compensate a person m 
respect of a mis-statement which has the effect of reducing the vqndee’s 
title to only a fraction, and in such a case the whole contract will have 
to be rescinded In the case of land occupied for agricultural or such like 
purposes, where there is a deficiency in area, the equities arising are 
naturally different, unless the deficiency is of a very great extent. And 

the reason is obvious, for while a fractional share of an estate or land is 
capable of enjoyment, a share in a dwelling-house would m most cases 
be useless < 10 ) In the case of material deficiency in area, the court may 
award compensation even though it may have been a condition of sale 
-that no compensation shall be recoverable for any error, mis-statement or 
omission in the particulars/ 11 ) The court may, in a suit for specific per¬ 
formance with an inquiry into title, decree by way of damages, the return 


(1) Marsh v. Jones, 40 Cli. D., 5G3. 

(2) Whitlemore v. Whittemore, L. R., 
8 Eq., 603. 

(3) Powell v. Elliott, L. R., 10 Ch. 424. 

(4) In re Chifferiel, 40 Ch. D., 45. 

(5) Barnes v. Wood, L. R., 8 Eq., 424. 
Barker v. Cox , 4 Ch., D., 464. 

(6) Horroeks v. Rigby, 9 Ch. D., 180. 


(7) Qanga Ram v. Laxman, 40 B. 

(8) Thoms v. Buxton, L. R., 
120 . 


498. 

8 Eq., 


(9) Phillips v. Silvester, L.P., 8 Ch. 173. 

(10) Upendra Nath v. Obhoy Kali, 5 
C.W.N., 597. 

(11) Whittemore x. Whittemore , L. R , 8 
Eq., 603. 
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the deposit with interest, giving the plaintiff his costs of the suit and 
of the agreement and investigation of title, if it appears, that the vendor 
had no title although the purchaser may have failed to claim damages 
or “further or other relief .’’W An undisclosed incumbrance on the pro- 
uertv does not raise a question of title, but only of conveyance even though 
the amount of the incumbrance be greater than the purchase-money, the 
vendor being at liberty to shew that he was able to convey a title free 

from incumbrance. 

1190. After the execution of conveyance, the purchaser has an uphill 

task in getting the transfer set aside, unless he can shew 
(3) Alter convey- ^hat ^he transaction was impregnated with actual frauds > 
*nce. or misrepresentation amounting to fraud, the burden of 

proof of which lies on the party averring it.< 4 > In this connection, it may 
be remarked that a contract for the sale of immoveable property is very 
different, from a contract for the sale of a chattel. In the former, the 
purchaser knows that, having regard to the complications of law, there 
must be uncertainty as to making out a good title; in the latter, the vendor 
must know what his right to the chattel is.< 5 > After the conveyance then, 
the question that arises, in most cases, is whether the purchaser is or is 
not entitled to compensation. In cases where the parties have beforehand 
agreed that any error, or misstatement should not annul the sale, but 
that it should be compensated for and an error in the quantity of land 
is discovered, the purchaser can claim no more than compensation.W .but 
compensation in such cases is given in pursuance of an express contract, 
and when it is so, the court cannot refuse it on the ground that no com¬ 
pensation can be given after conveyance for a misrepresentation, error or 
misstatement not amounting to fraud .M But, in the absence of any clause 
in the contract for compensation, the purchaser is not entitled to any 
compensation after the conveyance the reason being that the defect could 
have been discovered before completion if he had chosen to investigate 
the title (8) In the absence of a contract to the contrary, after the con- 
vevance ' the purchaser has no remedy in respect of defects either in the 
title to or quantity or quality of the property, unless such defects amount 
to a breach of some contract or warranty contained in the conveyance 
itself or unless some fraud, or misrepresentation amounting to fraud, is 


(1) Pearl Life Assurance Co. v. Burten- 
shaw [1893], W. N. 123. 

(2) Esdaile v. Stephenson , 23 R. R., 248 ; 
Camberwell and South London Building 
Society v. Holloway , 13 Ch. D., 754 ; 
Twonsend v. Champernown. 30 R. R., 825 ; 
Magrhaj v. Chunnelal I Nag., LR„ 
190. 


(3) Wilde v. Gibson, 1 H.L.C., 605; 

Jolijfe v. Baker, 11 G.B.D.. 255 (271, 

272) ; Eastern Mortgage Agency <k Co. v. 
Fazul-karim, 41 C.L.J., 571. 

(4) Wilde v. Gibson, 1 H.L.C., 632 ; 
Brownlie v. Campbell, 5 App. Cas. <36; 
Soper v. Arnold, 37 Cli. D., 96 ; Seldon v. 
North Eastern Salt Co., [1905], 1 Ch., 326. 

(5) Per Lord Hatherley in Bain v. 
Fathergill, L.R., 6 Ex. 590. A., 7 H. L., 


158. 


(6) Palmer v. Johnson, 13 Q.B.D 351 


(355, 356); overruling Cann v. Conn, 3 Sim ; 
Bos v. Helsham, L.R. 2 Ex. 72 ; Manson 
x.Thacker, 7 Ch. D., 620 ; Besley v. Besley, 
9 Ch. D., 103 ; Allen v. Richardson, 13 Ch. 
D., 524. 

(7) The view that after conveyance no 
compensation be given except for fraud 
was propounded by Matins, V. C., in Man- 
son v. Thacker, 7 Ch. D., 620 ; but it was 
a view held to be untenable. Per Brett, 
M.R., Bowen, L. J., and Fry. L. J . >n 
Palmer v. Johnson , 13 Q. B.D.* 351, which 
overruled the first named case. The view 
of the text has been since reiterated in 
subsequent cases, e.g., Clayton v. Leech . 
41 Ch. D., 103 (106). In ro Jackson and 
Haden's Contract, [1905], 1 Ch., 603. 

(8) Per Cotton, L.J., in Clayton v 
Leech, 41 Ch. D., 103 (107); Jolliffe v 
Baker, 11 Q.B.D., 225 (267). 
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shown to have been practised or made on the purchaser.0) Hence, where the 
vendor bona fide represented to the purchaser that tlie land sold measured 
three acres, whereas it eventually amounted to only 2a. lr. 2 p., the court 
refused to award any compensation/ 2 ) So, in another case, a discrepancy 
of five acres out of forty-one was held not to be so serious as to amount to 
a breach of the warranty/ 3 ) On the other hand, 100 acres out 
of 349 was considered too serious to be covered by the quali¬ 
fying expression, “ containing by estimation,” used in the con¬ 
veyance/ 4 ) The question in such cases is one of fact, whether 
the vendor had not in fact believed in the quantity estimated. 
If the discrepancy is small, the error may be so accounted for, but if the 
discrepancy is great, a different presumption may naturally aripe/ 5 ) There 
are cases in which the conveyance itself may be set aside. 'These cases 


will be discussed in the sequel. 

1191. The purchaser deprived of his property or dispossessed from the 

whole or part by reason of the vendor’s defective title is at 
( ) Damages. least entitled to damages to the extent of the loss he has 
suffered on that account. The starting point of limitation in such cases is the 


date of the sale or where the vendee is subsequently dispossessed then on a 


failure of consideration upon such dispossession. If, however, the vendee’s 
title is disputed his right to suit can only arise when the question of title is 
finally settled against the vendee/ 6 ) It may be that the vendee gets the 
propertj 7 but deficient in area, or burdened with covenants or subject to 
incumbrances or leases which give him the right to recover damages. The 
limitation in such cases can only arise when he fails to get possession or 
his enjoyment is disturbed. The vendee’s right to compensation on the 
vendor’s' breach of covenant is unquestionable. He is entitled to damages 
if the vendor professed to sell land burdened only by a yearly tenancy, 
whereas it was burdened by a permanent tenancy/ 7 ) where there is defi¬ 
ciency in area his suit is really not one for compensation as one for partial 
failure of consideration/ 8 ) It" is competent to the vendee to compromise 
a hostile claim made against his property after notice to the vendor who 
will thereupon be liable to indemnify the purchaser. Such was the case of 
the purchaser upon whom a claimant had served notice of ejectment. The 
purchaser gave notice to the vendor of the claim made but receiving no 
reply he compromised the claim and sued the vendor for indemnity. 
The court awarded it holding that the purchaser was not bound to wait till 
the claimant had" put him in court. “ We can see no reason or principle ” 
it said “ why if a person entitled to an indemnity is competent to compro¬ 
mise a suit which is brought, he is not equally competent to settle the dis¬ 
pute before suit/ 9 ) On a contract for indemnity in a deed of sale whereby 
the vendor covenants to indemnify the purchaser against the costs of litiga¬ 
tion affecting thejtitle to the propert y conveyed, the vendee is entitled to 

'~(1 fjolliffe v7 Baker, 11 Q.B.D.. 255 11 Q.B.D., 255 (274). _ 

(269, 270). The fraud shown must not (6) Venkata v. Tsinka, 35 M.L.J., 124 , 
be what is ca’led a “ legal fraud ” as dis- 47 T.C., 924 ; Bamayiaha v. Ozha'oor ; 

tinmiished from “ moral fraud and deceit,” [1913], M.W.N. 1029. 21 T.O. 740. 

n term which is illogical and unmeaning (7) Visvanath v. Bala Kalelcu, 18 Bom. 

(ib ., p. 270). Th9 fraud to b3 proved L.R., 292 ; 34 I.C., 147. 

implies some base conduct and moral (8) Janqavenkatareddi v. Jamal, 29 & 

turpitude L.J., 122 29 I.C., 394. 

(2) Jolijfe v. Biker , 11 Q.B.D., 255 (273). (9) Durga Kuar v. Kali Charan, 35 M. 

(3) Winch v. Winchester, 1 V. & B., 168 (following Smith v. Compton, 3 B. <fe 

506. A, 407 ; I.L.J.. K. B., 146 ; Duffield v. Scott . 

(4) Portman v. Mill , 1 V. & B., 375. 1 Term R. 374); Aravamuda v. Aramanai 

(5) Per Williams. J., in Jaliffe v. Baker 50 I.O., (M) p. 815. 
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i f.»v P d costs but the actual costs which he had to 

recover not ( merely th ® t ;‘ x '' d f . unreas onable.(i) A vendee evicted from a 

pay to his ,3 byTIparamount title is entitled to recover damages the 

portion E il b is the price 0 f the land at the date of the eviction.** 
measure of which is th P sued in ejectment by a third party 

Where both the vendor hi > title by tie vendor^ or 

Otherwise ” s 'cannot raise the same issue in the vendee’s suit for compen- 

8a 1C> 1192 Delivery of Title-deeds. -This rule has been taken from the two 
1192< English Statutes* 4 ) which enunciate a sirmiar ruie m ha 

01. (3). mony with the leading precedents:* 6 ) The obhgation 

iq limited as in the corresponding English Statute, where • 

fPP°?* d Jq restricted to delivering up deeds in the “possession or control 
liabi 1 y Accordingly the vendor must procure the deeds, if neces- 

Title-deeds include Icabuliats, pattns, and all agreements such as 
^»™rt leases etc Village account books and other documents rn 

ESI E.rbdSs rSSSSs 

to him on completion.* 7 ) 

with the payment to. him of. the P g ^P fchem Thjs appea rs t0 have 
muniments of his title he- (>) obviously> there is no reason why 

been the rule from the ear • - , h Darted with the estate, and 

a seller should retain the deeds ^C^ould noVretL them, for he may 
indeed, there is very good reason^y ^ pllrchnser as by creating an 

use them for perpetua g « Durchaser may upon completion of the 

equitable mortgage by depos ■ * d P dg ag an indent to his ownership.* 5 * 
sale stand upon his right to beforehand to the purchaser, as 

So if the vendor has dehvered the dee^betor^ ^ ^ completi on 

for the purpose of drawing up purchase-money, be entitled to retain 

of the conveyance and payment r Of u the purcha^ ^ ding to 

possession of them.but 't tbe ven d or . the latter may sue for their 

sr«- wars ssrsS 

SA A-s. *>« 


(11 Venkata v. Bommadevara. 43 M. 898. 

(2) Kishan Das v. Ary a Pnti-Nidhl, 

1 L. 380. jo p 0 f t t 

(3) Bhattu v. Oanga Prasad, 3 Fat. Lm.o . 9 

358 ; 47 I.C.. 37. \ f /Q7 

(4) Vendors and Purchasers Act (37 
& 38 Vic., c. 78); Conveyance Act, 1881. 

(44 & 45 Vic., c. 41). S. 9. 

(5) Austin V. Croome, Car, A. M-. , 

Harrington v. Pric*>, 3 B. & Ad., 1 ; 


Wakefield v. Newton, 6 Q. B., 276. 

(6) S/in Bhavani v. Dcrrao, 4 B. 485. 

(7) In re Fuller <L' Sealbley s Contract.. 
[18971 W. N. 54; In re Williams dc Coys 

Contract, [1897], Ch., 144. 

(8) Lord Buckhurst s Case, 1 Kep., i. 

(9) S. 8 ante ; Sugd., 434. 

(10) Parry v. Frnmc, 2 Bo. & Pul.. 4t - 
fWer v. Foster, 1 Hog. 224 ; Sugd., 434. 
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deeds belong to the purchaser. C) If the purchaser had negligently but with¬ 
out fraud, left the deeds in the hands of tli* vendor, any subsequent pur¬ 
chaser from the first purchaser may yet recover them from the original 
vendor, and even against a person to whom he had fraudulently conveyed 

the property.< 2 > 

1194. All the title-deeds relating to the property, however numerous or 
ancient, pass with it on conveyance without being named.( 1 he person 
who is entitled to the land is entitled to the deeds it being immaterial tha 
there is an outstanding term of years in a trustee.* 4 > Except in cases in which 

the deeds subject him to some future personal liab,ll ^e ^ tiUe™ > 6 An 
entitled to keep any copies of any documents as a record of the titled An 

omission on the part of the purchaser to make an inquiry respecting t-lie deeds 

hTs been held to be in itself evidence though not^ve Jraudutajt 

as ? disv ssstjsz. “« 

norexplained Evidence of a design “insistent 

avoid knowledge of the true state of the ^ exonerate him from 

to the purchaser up not only the title- 

deeds in his possession, but h the vendor trouble and expense, 

fact that obtaining the deeds may cause contract, it 

is no answer to the P^ c ^ser s demand^ title P deedg requ ired 

is the vendor who m " st d r P on completion, although such title- 

by the purchaser to be possession and are not referred to in the 

deeds are not in the vend p ^ concurrence of the heir, the deeds 

abstract.* 10 ) Where owi:ng delivered the court may direct that 

the°deeds deposited°in court and, that the purchaser have liberty to 

inspect and make copies of them. 

1105 This clause enacts an exception in consonance with the English 
1195. This da h enactg ft some what similar rule m the 

01. (3) (a), When following terms: “ Where the vendor retains any part 0 

deeds withheld. e8tate to which any documents of title relate he shall 

^ documents ’’C 2 ) This rule has been held to apply 

be entitled t o retain such documents. ___ _ . 

m Hoover v. RamsboUom, 6 Taunt., 
h's’oSK -Burton, 1 Ex 18* It would 

thus appear that ; ’“ he t* 

Mta^nt for the amount of 

^ Price 3 Bat * Ad„ 

170 ; Wakefield v. Newton, 6 Q. B., 276. 

(3) S. 8, aide. 

(6) In Wrile db Thomas, 17 Ch. D., 

348 (362). im 

(6) Heurith v. Loosemore, 9 Har., 449 

(468): Ratcliffe v. Barnard,, L. R., 6 V h -> 

662; Northern Insurance Go. v. Whtpp, 

20 Ch. D., 482. 


(7) Evans v. Bicknell, 6 Ves., 174 (190); 

cited Per Fry, L.J., in Northern Insurance 
Co. v. Whipp, 26 Cli. D., 482 (489). “ If 

you give the key of the wine-cellar to your 
butler, does that enable him to make a 
valid pledger of your wine.” Per Fry, L.J., 
in Northern Insurance Co. v. Whipp, 
26 Ch. D., 482 (486). 

(8) Agra Bank v. Barry, L. R., 7 H.L., 
167. 

(9) Espin v. Pemberton, 3 D. & J., 647. 

(10) In re Dully and Jesson's Contract, 
[1898,1 1 Ch., 419. 

(11) Wright v. Robotham, 33 Ch. D., 106. 

(12) Rule 6. S. 2, Vendor and Purchasers 
Act, 1874. 
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only to land, including leaseholds; and consequently, when a mortgage 
comprised land and policies of insurance on the life of the mortgagor, it 
was held that on a sale of the land by the mortgagee, the purchaser was 
entitled to have the mortgage-deed delivered to him, notwithstanding that 
the mortgagee still retained the policies.< x > But, in this respect, die 
language of the proviso is wider, and in a similar case, the mortgagee 
would be here entitled to retain the mortgage-deed. Indeed, so long as 
the vendor retains the modicum of interest in the property and to which 
the title-deeds relate, he is not bound to deliver them up to the purchaser 
of a fraction, although the lot sold may be considerably larger than that 
retained by the vendor. The proviso does not apply to a case where the 
vendor having sold all his property has entered upon it as a lessee from the 
purchaser or where a new interest has been carved out for him by the 
purchaser. 

1196. Where the vendor has sold< 1 2 > the whole of the property to the 
0I different purchasers, the purchaser of the lot, not largest 

Where purchasers in area, but greatest in “ value " is entitled to the custody 
several. of the deeds. The lot of greatest value here means the lot 

in respect of which the highest price has been paid/ 3 ) Of course, there can 
be no apportionment of title-deeds. The clause does not provide for the 
contingency of the two or more lots fetching an even price, but in such a 
case, the deeds would have to be made over to the purchaser chosen by the 
whole body of purchasers for the purpose. If, however, the sale to the 
several purchasers was not concurrent but consecutive, the last purchaser 
is the person entitled to the deeds, since it is with him that the seller ceases 
to retain “ any part of the property " which upholds his rights to the 
deeds.< 4 > A case might be conceived for which the rule here enacted makes 
no provision. Suppose the vendor sells the greater part of his property to 

A and afterwards sells the residue to another purchaser B. Here after . 

sale to 4 the vendor would still retain the deeds, and which we would 
have to‘make over on sale of the remainder to B. But what are ^ equities 
as between A and B? Probably justice in such a case demands that the 
deeds be made over to the subsequent purchaser on condition that he may 
produce them to the first purchaser upon every reasonable request by him. 
At the same time, he cannot withhold delivery of the deeds to the sub¬ 
sequent purchaser on the ground that he had covenanted with the first 

purchaser for their production. Nor is the vendor, after the second sale, 
entitled to deliver the deeds to the first purchaser. 


A trust is fastened on the seller or the buyer in respect of the custody 
of the deeds which the other purchasers are entitled to inspect or copy. 
In case of misuse of the deeds or of an unreasonable refusal to produce 
them, they may be ordered to be deposited in court, for the benefit of 
persons interested in them/ 5 ) who may arrange to deposit them at a 
banker for greater convenience. In the absence of special circumstances, 


(1) In re Williams <£• Coy's Contract, 
[1897], 2 Ch., 144. 

(2) This clause obviously contemplates 
sale in lots by the same transaction. 

(3) The clause is drawn from Sugden’s 
V. & P. 434, in which the rule is thus 

stated ; “ Upon a sale of part, of an estate 

without any stipulation as to the deeds, 
the holders of the portion of the highest 


value is entitled to the custody of the deeds 
—whether the seller or the purchaser,— 
giving to the other covenant to produce 
them ; but of course the purchaser would 
not be bound to furnish the seller with 
attested copies of them,” 

(4) Cl. (3) (a) sayra. 

(6) Worthington v. Morgan, 16 Sim.. 
647. 
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a trustee is not entitled to have title-deeds removed from the custody of a 
co-trustee and placed at a bank, in a box accessible only to the trustees 
jointly/ 1 ) As to the time, place and the manner and expense of delivery, 
reference may be made to the foregoing discussion. 

1197. Seller’s Right to Rent between Contract and Sale.—Having 

provided that the contract alone passes no interest to the 
° * buyer, it follows that the seller is entitled to all the rents 

and profits pending the completion of sale, after which he is no longer 
entitled to any interest in the property, except by way of a lien for his 
unpaid purchase-money.( 2 ) If either the vendor or the purchaser is 
responsible for delay in either not selling or buying the property on the date 
fixed by them, the party in default must account to the other for any profits 
made in the interim. Thus should the purchaser being put into possession 
fail to pay the purchase-money, he must either pay interest on the amount 
not paid, or a fair rent for his occupation/ 3 ) even though the purchase- 
money may have been lying idle and not appropriated by the purchaser/ 4 ' 
or the property may have been unproductive, and the vendor will, more¬ 
over be entitled to any actual profits arising from it/ 5 ) Where consider¬ 
able time elapsed before the vendor established his title, it \\ as^ held that 
the purchaser who was in possession of the land must pay also interest on 
the purchase-money to the vendor. But, should the interest exceed the 
rents and profits received by him, it would appear, that, then he need only 
pay the interest/ 5 ) If the delay is attributable to the vendor in possession, 
he is entitled to interest all the same, but he must then in his turn pay 
a fair occupation-rent to his purchaser/ 7 ) If no time be fixed for comple¬ 
tion, the purchaser must pay interest on the purchase-money unless it be 
lying idle after notice to the vendor. If he is in possession from the date 
of the contract, he must pay interest as from that date, but in any other 
case interest will accrue from such date as he took possession, or might 
prudently have taken possession as when it was offered him. 

Although entitled to the rents and profits, the vendor cannot of course 
commit waste by taking crops in an immature state or otherwise than in 
due course of husbandry/®) for he is liable for deterioration caused by cither 
his wilful acts or mere negligence. He cannot eject tenants or allow the 
land to remain uncultivated. If the deterioration is not of a serious char¬ 
acter, the purchaser will be entitled to an allowance, and in a serious case, 
he may even be relieved from the contract/®) The subject of rent has been 
before dealt with in section 36. It is deemed to accrue from day to day 
and must be apportioned accordingly. 

1198. Vendor’s Charge for unpaid Purchase-money.—The right of the 

vendor to a charge for his purchase-money declared in 
01. (4) (1>). this clause follows an essential equity recognized even 

(225, 226); Euraghi v. Fitzycrald, 2 Ir. Eq., 
R., 87 : Dyaon v. Hornby, 4 De G. & S., 
481. 

(5) Dart, p. 286. 

(6) Dart, p. 709. 

(7) Metropolitan Ry. Co., v. Defries, 2 

Q.B.D., 387 ; Leggott v. Metropolitan 

Railway Co., 5 Ch., 716. 

(8) Dart., p. 733. 

(9) Ibid., p. 733. 


(1) Jones v. Trappes, [1903], 1 Ch., 

262. 

(2) Mg. Shwe Ooh v. Mg. Inn, 44C. 
542 (662, 653), P.C. 

(3) Greenwood v. Turner, 2 Ch. D., 144 ; 
Metropolitan Ry. Co. v. Defries, 2 Q.B.D., 
•387 ; RatanUd v. Municipal Commissioner 
42 B. 181 P.C., Pandurang v. Mahadeo, 
23 Bon*. L.R., 1-000 ; 64 I.C., 492 ; Ptdyadi 
v. Nagendra 6 M. L. W., 233 ; 42 I.C., 609. 

(4) Oalcraf v. Roebuck, 1 Ves. J., 221 
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before the Act/ 1 ) The vendor has a charge on the property for the 
unpaid purchase-money. If he has not delivered possession of the property, 
he can insist on payment before delivery/ 2 ) and his lien continues so long 
as the payment is *not made, even though possession of the property be 
changed. The term “ purchase-money ” would include not only money, 
but anything that is money's worth and forms consideration of the sale. 
So if a' promissory note< 3 > or a mortgage^) executed by the vendee before 
sale is accepted as the price of the property sold, the vendor has a charge 
for the amount due under the promissory note or the mortgage as repre¬ 
senting the unpaid purchase-money/ 5) 5 In other words, the statutory charge 
of the vendor is not lost by the mere acceptance of a collateral security, 
not inconsistent with its continuance/ 6 * * * ) The only means of defeating 
it is “ a contract to the contrary ” le., by an express or implied contra** 
or waiver which cannot be inferred from the mere acceptance of an addi¬ 
tional security;( ? ) or leaving the purchase-money with the vendee for pay- 
ment to a creditor of the vendor.^ (§ 1206). Where the purchaser 
executed a mortgage deed as security for payment of a portion of tne 
purchase-money, and the vendor was unable to transfer a portion of tne 
property for want of title, the purchaser was held entitled to reduce the 
consideration of the mortgage pro tayito. The condition r ® c l ul ^ te 1 io * J. 
passing of the ownership to the buyer before payment of the ^ ole ^ e 

purchase-money, would usually be delivery of P osse f on of th , e pr ° n P f^ 
after which lie acquires what is known m the English law as the ve ^o 
equitable lien, and which savours of the common law right of the unpaid 
vendor of goods. “The principle is, 0 wrote Lord St. Leonards, that 

the lien for the purchase-money represented the esiate ' v } llch Nr 1I V e ff‘ t3 ' 
longer was his- this right the conveyance did not defeat. Now the pur- 

IZIer upon the execution of the contract becomes in equ.ty owner of 

fv. onrl f he money belongs to the vendor. If all the money is paid, 

the estate and the y fe • • exc hanee for the estate. A 

ci a ttSs 

a- -jrxs 


(1) Yellappa v. Mantappa 3 B. H.C.R. 
102 . 

(2) Umedmal v. Davabin , 2 B. 547. 

(3) Vellayappa v. Narayanan, 18 I.C. 
81 (82); Karuppia v. Hari Bow, 11 I.C. 
890 ; Raman v. Sankaran % 23 T. L.R. 51. 

(4) Lakshman v. Sankara , [1913], 13 M. 

L. J. 364 ; 18 I.C., 199 ; contra Moolchand 
v. Bisyioo , 16 N. L. R., 109 ; 61 I.C., 721. 

(5) Digamhar v. Nishibala, 8 I.C., 91. 

(6) Vellayappa v. Narayanam, [1913] 

M. W.N., 826 ; 18 I.C.. 81 ; Krishnaswami 

v. Subramania, 35 M.L.J., 304; 44 I.C., 

623 ; Kampiah v. Hari Bow, 21 M.L.J., 


849; 11 I.C., 890; Munnayya v. Krishna- 
yya [1925], M. 215. (the question is one of 

intention.) „ A . a /aao\, 

(7) Abdulla v. Manmah, 33 M. 446 (449), 

Siva v. Gtuinasambanda , 10 I.C. 98 (102). 

(8) Siva Subramania v. Subramania, 
39 M. 997, F. B. Harchand v. Ktshon , 
7 I.C., 639 (640). 

(9) Sugd., 671, 672. 

(10) Macreth v. Symmons, 15 Ves 

(11) Winter v. Lord Anson, 1 Sim. & S., 
438 (446). 

(12) Webb v. Macpherson, 31 C. 57 (72) 
P.C. 
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agreement to that effect would, by force of the saving clause governing the 
whole section, necessarily extinguish it. 

1199. The fact that the consideration is upon the fact of the instru¬ 
ment expressed to be paid, and it is acknowledged by a receipt endorsed upon 
the back, does not take away the lien if the money or part of it has not 
in fact been paid.* 1 ’ Indeed,* it is quite customary in documents executed 
in India to recite the payment of consideration as a thing of the past, 
whereas no consideration was in reality paid before the recital/ 2 ) But this 
is a practice which may create difficulties. If, for instance, the purchaser 
mortgages the property and the mortgagee takes without notice of the 
vendor’s charge outstanding, the vendor could not enforce it against the 
property in his hands. In a registered sale-deed, it was stated that the 
vendor had received consideration in full, and there was also an acknowledg¬ 
ment of the vendor at the foot of the deed to the same effect The vendor 
also parted with all title-deeds relating to the property The purchaser 
subsequently mortgaged the property to the plaintiff who had no knowledge 
that the full amount of the consideration money was not paid to the vendor, 
though he knew that the vendor was in possession of some portion of the 
property. It was held that the vendor was estopped from contending that 
he had a charge on the property sold for the unpaid balance of the purchase- 
money by his declaration as to the receipt of the whole purchase money 
and by his act of handing over the title-deeds/ > 

1200. This clause enacts a rule for this country .which is different in 
its origin and nature from the vendor's lien given by the English Courts of 
Equity to an unpaid vendor. This Act gives a statutory charge upon the 
estate to an unpaid vendor, unless it he excluded by contract and such 
a charge stands P in quite a different position from the vendor s lien under 
the English law. Such a charge cannot be excluded by a mere personal 
contract to defer payment of a portion of the purchase-money, or to take 
the purchase money by instalments,(«> nor by any contract covenant or 

Im «Artid. 1.2 o,.... 

Limitation Act/ 6 > (§ 1204). 

1201 The vendor of immoveable property who has given possession to 
,, v not entitled to rescind the contract of sale and recover 

^se P s U s"n a oSy beTaus^hepurchase-moncy is not .p-id.O This clause 
possession o y property which he may enforce in a suit for recovery 

:f e the e9 sum due(S togX'wirii interests Of course, he may refuse to give 


(1) Per Lord Eldon. C.. m Macreth v. 
Summons, 15 Ves.. 329 ; IJmedmal V - D ' l \ m r 
2 J B. 547 (549); Trimaran v. The Munici¬ 
pal Commissioners, 3 B. 172. 

(2) Cf. Seshachala v. Varada, 2.» M. >•>• 

(3) Tehil Ram v. Kashi Bax, 66 13. 

(4) Bashir Ahmad v. Nazir Ahmad, 

43 (5) Webb v. Macpherson, 31 C. 57 P.C.; 
Cf. Subrahmania v. Poovan, 27 M. 28; 
Ramakrishna v. Subramanui, 29 M. 30o 

(6) Munir-un-nisa v. Akbar Khan, 30 
A. 172 ; F. B.; following Harbai v. Muh- 


madi 21 A. 454 ; overriding Buldeo v. 
Jit Singh, (18911. A. W. N.. 130_; Rama- 
krishna v. Subrahmania, 29 M. 305. 

(7) Bansi Ram v. Secretary of State, 
20 C. W. N., (538 ; 35 I.C., 284. 

(8) Trimalrav v. The Municipal Com¬ 
missioners, 3 B.’ 172 ; Kewaldas v. Nagen¬ 
das, 2 I.C., 429 ; Bal/crishna v. Shribat, 
6 N.L.R., 98 (102); Muthia v. Chinna, 
35 M. 625. 

(9) Muthia v. Chinna, 35 M. 625; 
Arjun Das v. Hakim Rai, [1913], P. R.. 
39 ; 20 I.C., 299. 
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delivery until the consideration is paid, if it was so agreed; otherwise he 
is bound to deliver possession, and having given delivery, he has no right 
to retake possession and pay himself the purchase-money out of the 
usufruct.0> The vendor’s lien does not operate on the finality of the sale, 
being an equitable right, all that it does is to entitle the vendor to enforce 
payment, if necessary, out of the property. In other words, the vendor’s 
charge is non-possessory and does not confer on him the right to retain 
possession of the land sold in virtue of his charge. He is only entitled to 
retain the title-deeds, and to charge interest on the unpaid purchase- 
money. < 1 2 > His right is not personal, and like -any other charge it is assign¬ 
able.* 3 4 ) (5 1202.) The lien declared here is also provided for in England.* 4) 
and there also it is assignable or chargeable by parol, the 
assignee or incumbrancer taking subject to any prior equitable 
incumbrances created by the vendor. * 5 > The vendor’s lien may 
be abandoned by him by taking some other security in sub¬ 
stitution for the ordinary lien. Such abandonment must, however, be 
alleged and proved by the party relying upon it. It is always a question 
of construction and intention, and must depend upon the circumstances 
proved in each case. Where a purchaser gave bonds to the vendor for 
unpaid purchase-money, and which being unregistered were held to be 
inadmissible in evidence, the latter was allowed to establish a charge on the 
property sold in respect of the unpaid purchase-money.By taking one 
security, the vendor does not necessarily abandon the other.t 7 ) Before 
the vendor can be shown to have lost his lien, it must be shown that bo. 
had clearly to substitute one security for the other. The new security 
must be shown to be inconsistent with a right of lien, as when the vendor 
actually receives the consideration for which he stipulates. “ There is a 
marked distinction between a conveyance as for money paid, with a separate 
security for the price, w-hether by covenant, bond or note, and a conveyance 
expressed to be in consideration of covenants which the purchaser enters 
into by the deed itself. ”< 8 > In short, w-here the security is the price, and 
is not' for the price of the sale, there is no lien. Hence where the con¬ 
sideration for a sale w-as the immediate payment of a portion of the 
purchase-money, and an undertaking by the purchaser as to the residue 
and a part payment was made, and an undertaking given in the form 
agreed upon, there could be no lien.< 9 > So in one case, it was observed by- 
Lord Westbury: “ If a mercantile relation, which might involve a lien, 
is created by a written contract, and security given for the result of the 
dealings, in that relation, the express stipulation and agreement of the 


(1) Prem Soonduree v. Grish Chunder, 

10 W. R., 194; Mohsum Ally v. Balosoo, 

2 Hay., 576 ; Yellappa v. Mantappa, 

3 B.H.C.R., 102 ; Moidin v. Avaran, 

11 M. 163; Kesri v. Ganga, 4 A., 168; 
Trimalrav v. The Municipal Commis¬ 
sioners, 3 B. 172 ; Sagajiv v. Nnmdev, 
23 B. 526. 

(2) Velayudha v. Oovindasamy, 30 M. 
524. 

(3) Sheonandan Lai, v. Jainulaledin, 
42 C. 849 ; Contra Hari Ram , v. Denapat 
Singh, 167 (172) ; Motilal v. Bhagwan Das, 
31 A 443 (444) (submitted, unsound). 

(4) 3 & 4 Will IV., c. 27, S. 25. See also 

30 A 31 Viet., c. 69 ; and 40 A 41 Viet., 


r. 84. 

(f>) Dart., p. 828. 

(6) Rice v. Rice, 2 Drew., 72 ; Birchand 
v. Kumaji, 18 B. 48. 

(7) Grant v. Mills, 2 Ves., A B., 306. 

(8) In re Albert L*fe Assurance Co., 
L. R.. 11 Eq., 164; Dixon v. Guy/ere. 
7 De. G A J., 615 ; Clarke v. Royle, 3 Sim., 
499 ; Parrot v. Sweetland, 3 My. A K., 
655 ; Winter v. Lord Atison, 3 Russ., 488 ; 
Jersy v. Briton Ferry, dec., Co., L. R., 7 
Eq., 409 (413); In re Brentwood, dec. Co„ 
4 Ch., D., 562. 

(9) Webb v. Macpherson, 31 C. 57 P.C. 
Cf. Subrahmania v. Poovan, 27 M. 28. 
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parties for security exclude lieu and limit their rights by the extent of the 
express contracts that they have made,— express,,,,, fact restore 
taciturn ”0> It may often happen that where the vendor relies for payment 
on the proceeds of the sale of share and the capital of the company the 
arrangement being inconsistent with his right of hen necessarily excludes 
it (h Both in England and here, oral evidence is oil this point admissible 
to rebut the intention that may be presumed from documentary evidence 
As the purchase money due to the vendor is a debt which he might assign 
he is equally entitled to assign with it the charge which is a mer^ security 
for the debt! 4 * But without assignment it cannot be transferred. 

1202 It will be observed that this section refers to charge in two 
SMinst connections. Clause (4) (6) refers to the seller s marge 
pu S.'. " upon the property in the hands of the buyer while 

Fere.* clause (6) (b) refers to that of the purchaser available as 

against the seller and all persons claiming under him with notice of he 
payment to the extent of the seller s interest in hands of the 

seder has a charge on the ght if in the meantime the 

bufer has 8 «edTto ^ge L^tothlS 

mZy-T It e is P the P n r an obligation which must l - “’^heHand" \T\ 

As such the Obligation will ^rBan^^th or witltt nolle, but 
transferee with notice < f n g feree f or consideration without notice of the 
not against n bona fi I available against the transferee, his heirs 

charge/) It will, o > ,, « e ] ia ble f or the money due, of which 

the d chfrgeTbut an added security. In Eng,and a ben created under 
similar circumstances is similarly enforceable.® 

ml , . 1 : pn here mentioned is of a somewhat similar 

1203. The vendor s hen-hen, of * by sectk)n Q5 of the Indian 

character to that conte ^ J of g0 ods, the lien may be enforced by 
Contract Act As in the ^ | n the case of immoveable property, it 

stoppage in tran - Slt “' ft C . on the property, or, in other words, by pro- 

may be enforced by < 8 mortcace and bringing it to sale. But 

ceeding against the pmperty^SoO^a mor^g g u* th 8 very nature of 

it is not necessarily ordinarily not implied! 9 ) Nor i's there any 

£ r >* >- p-™—■“ 


■ (1 £ "(aV Tirtin ^quotation 
leans — An ^ express -ontrart excludes 

T'LooJ Brick Co., 4 Oh. D.. 

% Frail V. Ellis IB J* 50 = P ”° 

V, ,th v. Madhu Sudan, 25 C. 603 ; Ramji- 

>un v. Oghore Nath, ’ S ! l 3 *. PrOV,SO 

i, Indian Evidence Act (I of 1872). 

(4) Sheonandan v. Zainal. 42 O. . 

(5) KunrhUhapalham v. Palamaim . 42 

VI. L. J., 347; 39 I.C., 405. 


(6) S. 100 post. 

(7) Akhoy Kumari v. Corporation of 
Calcutta, 42 C. 025 (535) : Our Dayal v. 
Karam Singh, 38 A. 254 ; explaining 
Webb v. Macpherson, 31 C. 57 P. C., 
Ramanand v. Sheo Das, 43 A. 314 ; Barker 
v. Stickney, (1918) 2 K.B., 366. 

(8) See S. 100 Comm. post. 

(9) Krishna Nair v. Kundu Nair, (1912) 
M. W. N. 535 ; Palligit v. Kizhakke, 16 I.C., 
109. 

(10) KaUtcharyxdu v. Venkaiasubba 49 
M. L. J.. 313. 
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1204. Since there is one limitation for personal recovery and 

another for enforcement of a charge it follows 

Limitation. that the vendor’s purchase-money may as a charge 

be recoverable though the personal remedy be 

barred.* 1 ) The limitation for suits of this kind is according to 

the Bombay Court governed by Article 132, and not Article 111, 

of the Limitation Act / 2 ) but according to the view taken in the earlier cases 
of Mad ras. such a suit should be governed by Article 111 and not Article 
132.< 3 > The Allahabad Court follows the view taken in Bombay. It would 
appear that the view taken by Strachey, C. J., in the Allahabad case* 4 ) 
is more dictated by the anomalies which are involved in the Madras view, 
than by the plain interpretation of the two articles. But, as pointed out 
by Shephard, J., in the Madras case/ 5 ) the Limitation Act enacted in 1877 
could not be interpreted, with reference to an enactment on a totally 

different subject passed some five years later. Comparing the language of 
the two articles, it would seem that article 132 is a general article prescrib¬ 
ing limitation for the recovery of money charged on immoveable property 
generally, whereas Article 111 specially prescribes the shorter term of three 
years for suits by the vendor for the enforcement of his lien for unpaid 
purchase-money. Indeed, if this be not the object of Article 111, it is 
difficult to see what other suits it is then intended to govern. In Madras, 
this article was at one time applied to the vendor’s lien irrespective of 
whether the suit was on a contract registered or unregistered ;< 6 > but it has 
since changed its views* 7 ) in deference to the remarks of the Privy Council 
who held that the charge enacted by this section is different in its origin 
and nature from the vendor’s lien given in England by the Courts of Equity 
to an unpaid vendor.*®) But this view, though final, is not inconsistent 
with the applicability of Article 111 when there can be no mistake about its 
meaning. Indeed, the distinction drawn by the Privy Council between a 
vendor’s lien and the statutory charge could scarcely be said to be present 
to the minds of the framers by the Act which was passed some years before 
the present enactment. On the other hand, the later Madras view may 
be justified on the ground that the shorter article dealing with a vendor’s 
lien ceased to apply as soon as a statutory charge was created by the Act. 

1205. The statutory charge here given may be excluded or lost by a 

contract to the contrary or by waiver, which may be 
Charge when inferred from a variety of circumstances/ 9 ) The question 
excluded or lost. whether the lien was abandoned or waived must naturally 

depend upon the intention of the vendor which may be 


(1) Merjh Raj v. Abdulla, 12 A.L.J., 
1034 ; 25 I.C., 208. 

(2) Virchand v. Kumoji, 18 B. 48 ; 
Vircfuind v. Kunuiji 22 B. 846 ; Harlal 
v. Muhamdi, 21 A. 454. The English 
law is similar, see Darby and Bosanquet’s 
Law of Limitation (2nd Ed.) 170, 175, 
but then there is no analogy between this 
and the Indian Act. 

(3) Natesan v. Saundarraja, 21 M. 141 
Avulhala v. Dayumma, 24 M. 233 ; Subra- 
hmania v. Poovan, 27 M. 28 ; dissented 
from in Ramakriahna v. Subrahmania, 
29 M. 306 following Webb v. Macpherson, 
36 C. 67 P.C. 

(4) Harlal v. Muhamdi, 21 A. 464; 


to the same effect Munimunnissa v. Akbar 
Khan, 30 A. 172 (174); Syed Talip v. 
Ramcharan, (1906), 9 O. C. 284. 

(5) Avuthala v. Doyumma, 24 M. 233 
(237) ; distinguishing Krishnav v. Kannau, 
21 M. 8 ; followed in Seshachala v. Varada, 
25 M 55 

(6) Seshachala v. Varada, 25 M. 55. 

(7) Ramakrishna v. Subrahmania, 29 
M. 305. 

(8) Webb v. Macpherson, 31 C. 57 
(72), P. C. 

(9) Abdulla v. Mammali, 33 M. 446 
(449) ; Siva v. Gnanasambanda, 10 I. C. 
98 (102). 
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inferred from his words and acts, as for example, where he has taken some 
other security instead. Ordinarily, the mere taking of a personal security 
for the purchase-money dogs not extinguish the lien, so that if the purchaser 
had executed a bond,* 1 ) a promissory note/ 2 ) a mortgagee 3 ) or bill of 
■exchangee 4 ) or left the purchase-money with the vendor for payment to a 
third party,es) it does not always have that effect, though if there be any¬ 
thing therein to evidence a clear and manifest inference to the contrary, 
the lien would then be deemed to have been abandoned.* 6) 6 (§ 1198). So, if 

the property be sold for an annuity, and a bond or note is taken to secure 
its payment, the lien still remains.* 7 ) But, it is otherwise where a mortgage- 
bond or other security is taken, in which case, the lien is destroyed.* 8 ) 
The lien is not lost by an unauthorized payment to the vendor's agent.* 9 ) 
The lien may again be lost by estoppel, as where the vendor by his 
conduct induces the purchaser to believe that his vendee had full power to 
sell free from his own lien.* 10 ) There is mo lien where the sale is 
Illegal,* 11 ) or is made in favour of a disqualified person.* 12 ) 

1206. The vendor may enforce his lien in any or all of the three follow¬ 

ing : (/) By sale of the property, which is the most usual 
Charge how en- mode of enforcing a charge,* 13 ) (it) by the appointment 
forced. of a receiver pending the sale,* 14 ) (hi) obtaining an 

injunction restraining the purchaser from continuing in 
possession of the property, and by restoring it to the vendor,* 15 ) and ( iv ) 
if he has not already transferred possession to the purchaser, then, he 
■may himself continue in possession, until the purchaser pays him the 
purchase-money, and this he may do even though his suit to enforce the 
lien may have become barred by time.* 16 ) The right of the purchaser to 
obtain possession of the property and the right of the vendor to a charge 
on the property may be tried in the same suit,* 17 ) as the two equities arising 
out of the same contract, and constituting reciprocal duties consequent 
thereupon.* 18 ) 

Where the purchase-money is payable by instalments, the cause of 
•action to sue accrues as each instalment falls dug. 

1207. Buyer’s Duty to disclose Facts materially enhancing Value.— 

Like the seller, the buyer is correspondingly bound to 
01. (6) (a). disclose any fact enhancing the value of the property. 


(1) Winter v. Lord Anson, 3 Russ., 
■488 ; Collens v. Collins , 31 Beav., 346 
■contd —Karuppia v. Hari Raw, 11 I. C. 

890. 

(2) Gibbons v. Baddall, 2 Eq., Cas., 
Abr., 682 ; Purtti Narayanammurthi v. 
Marimulten, 26 M. 322; Doraisami v. 
Lakshmanan, 14 M. L. J. R.» 285. 

(3) Lakshmana v. Sankara, 13 M. L. 
J., 364. 

(4) Grant v. Mills, 2 V. & B., 306. 

(5) Harchand v. Kishori, 7 I. C. 639 
<640). 

(6) Winter v. Lord Anson, 3 Russ. 
492, cited per Baggallay, D. A., in In re 
Brentwood Brick Co. ,4 Ch. D., 562 (565) ; 
Abdulla v. Mammali, 33 M. 446 (449). 

(7) Buckland v. Pockland, 13 Sim., 
412 ; Sugd., 676, Dart., 830. 

(8) Re Brentwood Brick Co., 4 Ch. 


D., 562; Re Albert Assurance Co., L. R., 
11 Eq., 164. 

(9) Wroul v. Dawes, 25 Beav., 369. 

(10) Keltlewell v. Watson, 26 Ch. D., 501. 

(11) Fisher v. Bridges, 3 E. & B., 642. 

(12) Harrison v. Southcote, 2 Ves. 389 
(393). 

(13) S. 100, post. 

(14) Munno v. Isle of Wight Ry. Co., 
L. R., 5 Ch., 414. 

(15) Williams v. Aylesbury dec. Ry. Co., 
21 W. R. (Eng.), 819 ; Allgood v. Merry- 
bent Ry. Co., 33 Ch. D„ 571. 

(16) Subrahmania v. Poovan, 27 M. 
28 ; following Umedmal v. Dara, 2 B. 
547. 

(17) Nilmadhab v. Hara Prashad, 17. 
C. W. N. 1161 ; 20 I. C., 325. 

(18) Nives v. Nives, 16 Ch. D., 649. 
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Lord Selborne has summarized the purchaser’s duty in this respect in the 
following words:—“Every purchaser is bound to observe good faith in an 
that he savs or does, with a view to the contract, and, of course to abstain 
from all deceit, whether by suppression of truth or suggestion of falsehoods 
But inasmuch as the purchaser is, generally speaking, under no antecedent 
obligations to communicate to his vendor, facts which may influence dis¬ 
own conduct to judgment, when bargaining for his own interest, no deceit 
can be implied from his mere silence as to such facts, unless he undertakes 
or professes to communicate them. This, however, he may be held to do, 
if he makes some other communication which, without the addition of thes 
facts, would be necessarily or naturally and probably misleading » 

a just conclusion that he did this intentionally, and with a view to mislead 
in any material point, that is fraud; and it is sufficient ground for setting 
aside a contract, if the vendor was in fact so misled. A man is P r ® s , 
to intend the necessarv or natural consequences of his own words anAtMB- 
and the evidentia rei would therefore be sufficient without other proof ot 
intention. If the vendor was not in fact misled, the contract could not be 
set aside, because a dolus which neither induced nor materially affected 

the contract is not enough. "(D So in another case £ “ 

Master of the Rolls: “If a person comes to me and offers to :sell to me 

propertv which I knew to be five times the value he offers it for, hebeing 
! f Z- ri „ hts nnd i n the belief that he cannot make out a title 

which I know that he can, and I conceal that knowledge from him, is not 
that a HupprcHBio veri , which is one of the elements which constitute a 
fraud*' ”<2) 7 A purchase for an inadequate weekly payment from an old and 
infirm woman ignorant of the value of the property sold was on a similar 
•rround set aside.< 3 > So also, where the vendor having no knowledge of 
1 r\f fhp nronertv or its value, nor any legal advice, conveyed the 
the vn/'-e °f the propertj or , . ^ fakeA statements, the latter 

P P •' ent of the former o^e g r. the transaction was declared null and 

void/ 4) lg Inndequaey^o^ ^sh^wn^o^be^^e ^esult^ ^“fraud “ 

mi f sreprese U ntation! or °umUh ^deLfV f^udd” 

mnv reasonablv suppose that it will be acted upon, pnrna fane binds the 
* i • -’i. oq between himself and those whom he has thus misled. 

The'correspondi'ng duties of the vendor and purchaser are much alihe, but 
while the vendor must disclose latent defects the purchaser need not it is 

s&usrkttzrsx s tasus 

this cause.W 


(\\ Coake v. Boswell, 11 App.Cas., 
235 ^ 

(2) Summers v. Griffiths , 35 Beav., 

p. 32 . 

(3) Sadashiv v. Dhakubai, 5 B. 450. 

(4) Hnygarth v. Wearing, L. R., 12 

Eq., 320. 

(5) lb. 


(6) Tyler v. Yates, L. R., 6 Ch. 665. 

(7) Dart., 118. 

(8) Fox v. Macreth, 2 Br. C. C., 420; 
Turner v. Harvey, Jac., 178. 

(9) See Phillips v. Haw fray, L. B-. 
6 Ch.. 70 ; Haji Essa v. Dayabhai, 20 B. 
522 (632, 533). 
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1208. In all cases where the purchaser has reason to believe that the 

vendor is aware of the nature and extent of his interest, 
Duty limited by his duty to disclose ceases. But while the purchaser 
ledge*' 55 know " must not mislead the vendor/ 1 ) nor misrepresent the 

property to other rival purchaser/ 2 ) he is not liable for 
uttering depreciatory remarks as to the value of the property, or its chances 
of sale/ 3 ) in the same way as the vendor is not liable for puffing praise. 
And the vendor has no remedy if the purchasers combine inter se not to 
bid against one another, and such an agreement has even been enforced 
at the instance of the bidder withdrawing his opposition by giving him his 
right of pre-emption over other property/ 4 ) 


1209. To pay Purchase-money. —The liability of the purchaser to pay 

or t en d er tbe purchase-money to the vendor “ at the time 
01 * and place of completing of the sale ” follows from the 

nature of the transaction, which is defined to be an exchange for a price/ 5 ) 
and from which it follows that the payment or tender of the price must as 
a rule be made at the time of completion. The purchaser cannot withhold 
payment of the price till he is put into possession of the property. But, if 
possession be refused and the vendor is unable to fulfil the contract, the 
purchaser is at liberty to sue for repayment of the purchase-money/ 6 * * ) The 
liability to pay the purchase-money devolves on the purchaser who had 
made the contract, it being immaterial that he had since conveyed the 
estate to another, for whom he had purchased it/ > The repayment of 
purchase-money is like a debt, which on the death of the vendor must be 
discharged by his heirs in proportion to the shares inherited by each/*) Such 
a case may arise where the sale is made by a widow for the purpose of 
discharging liabilities on the estate or by a co-parcenerO) without the consent 
of the other members/ 1 *) Butapurchaser who, with notice, buys property 
subject to a contingency, whf^iay defeat or destroy the interest which 
is the subject of the sale, is not entitled to be relieved from his bragain and 
to recover the purchase-money, merely because the contingency contemplated 
actually happens and the property either does not become, or ceases to be, 
available for his benefit/ 11 ) There are other circumstances which may 
disentitle the purchaser to recover back his purchase-money, but these will 
be found to be set out in the sequel (§ 1224). 


1210 The purchaser is bound to remit or pay money in accordance 
with the’direction of the vendor. If he directs Payment to a particular 
person, whether his agent or attorney, his banker or a stronger, the pur¬ 
chaser cannot object. So if the vendor has prescribed the payment to be 
made in a particular manner, as by the post, the purchaser so remitting 
will be absolved from liability, if it be lost, provided that he had used due 
caution in the transaction/ 12 ) A purchaser paying money to the agent or 
solicitor of the vendor before the time of the completion, does so at his own 


(1) Turner v. Harvey, Joe., 178. 

(2) Howard v. Hopkyns, 2 Atk., 371 ; 
Buxton v. Lister, 3 Atk., 383 (386). 

(3) Vernon v. Keys, 12 East., 632 

(638). ^ 

(4) Qai/fin v. Emuss, 1 Coll., 243 ; 

Re Carew's Estate, 26 Beav., 187. 

(6) S. 54. ante. 

(6) Mohan v. Beharee, 3 N. W. P., H. 

C. R., 336 ; Kishen v. Ram Chunder, 3 


W. R., 28. 

(7) Bhoyrub v. Anundmoye, Marsh, 494. 

(8) Oomedee v. Cheda Loll, 2 Agra, 
264. 

(9) Roostum v. Alum, 1 Agra. 291. 

(10) Oomedee v. Cheda Lall, 2 Apr™. 264. 

(11) Ramtubul v. Rissessur, 15 B. L. R., 

208 P. C., overrulinp; Bissessur v. Ramtu¬ 
bul, 11 B. L. R., 121. 

(12) Sugd., 49. 
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risk.^ If the vendor direct the purchaser to pay over the purchase-money 
to a third person, it may be a question whether he could revoke his order 
before payment. It is certain that he cannot do so if the direction was 
made for valuable consideration or the purchaser has promised payment to 
the third person,< 1 2 > but in any other case, there would appear to be n ° 
objection to his withdrawing it.( 3 4 > As to what constitutes a sufficient 
tender, reference must be made to the ensuing pages. 

The purchaser agreeing to pay a specific sum to a third party will be 
entitled to retain the benefit of any remission made by the payee m favour 
of the purchaser,< 5 6 > but if the remission is made without reference to tne 
purchaser, then, since the latter is the agent of the vendor, he must res ore 
the benefit to his principal. 


1211. The vendor does not lose his lien on the purchase-money if h 

directs to pay a portion of it to his creditors, but he loses his 
Purchase-money hen if the creditors absolve the vendor and agree to realize 
lelt with vendee, the sum from the purchaser.He has no lien for tn 

money which the purchaser retains to pay off an incum¬ 
brance if the property was sold free from it, since this is his statutory 
right and the vendor cannot claim payment of it on the ground that ne 
would himself discharge the incumbrance.(?) If the incumbrance: 
a portion of his debt the purchaser is bound to refund it to the ™ndor 
since it is a part of his purchase-money.< 8 > The case of an execution 
purchaser of the equity of redemption is different ( > Where the purchase- 
money left with the purchaser for redemption of a prior mortgage is in¬ 
sufficient the purchaser is not bound to redeem <> though if he redeems it 
he is entitled to reimbursement to the extent of the excess paid by him. 

If he does not care to pay the excess he can retain the purchase-money till 
the vendor makes good the deficiency. The purchaser must pay for the 
rlelnv if anv occasioned by his own default in paying off an incumbrance 
for wh ch he has withheld 7 the purchase-money.(*> And the vendor if 

he so chooses, may compel him to fulfil his covenant as soon as the price 
becomes payable to him, since if he delays other-interests 
and Tme begins to run against him as from that date.C«> Such a suit 


(1) Paruthur v. Gaitskill, 13 East., 
432 ; Hughes v. Morris G. Hare, 636. 

(2) Bowstead on Agency (4th Ed.) 
p. 414; Griffin v. Weatherby, 37 L. J. 
Q. B., 280 ; Siva Subramania v. Gnanasam- 

manda , 10 I. C. 98 (102). 

(3) In Ansur Subba v. Bathulla, (1910), 
M. W. N., 302, 7 I. C. 269; this view 
was assumed and the purchaser mulcted 
in costs because he had paid the third 
party after the venders sued for its recovery 

(4) S. 60 post (q. v.). 

(5) Siva Subramania v. Gnanasam- 

manda, 10 I. C., 98 (102). . 

(6) Thyagaraja v. Seshappier, 10 M. 

L. W., 618, 54 I. C. 458. 

(7) S. 65 (5) (b) ; Abdulla v. Mammah, 
33 M. 446 ; Siva v. Gnanasamanda, 21 

M. L. J., 359; 10 I. C. 98 ; Mukta 
Pershad v. Abdul Razaqq, 34 I. C. (O.) 
527. 


(8) Pam Eaton Lai v. Abdul Wahid 
Khan, 18 I. C. (A.) 503. 

(9) Izzatunnissa v. Purtab Singh, 31 
A. 583, P. C.; explained in Ram Ratan 
Lai v. Abdul Wahid Khan, 18 I. C. (A.) 

503. wf , . 

(10) Mhd. Siddiq Khan v. Mhd. Nasi - 

rullah, 21 A. 223 P- C.; Badri Das v. 
Jiwan Lai, 10 A. L. J., 480; 15 I. C. 85 . 

(11) Mhd. Siddiq Khan v. Mhd. Nasi- 
rullah, 21 A. 223 P. C.; Badri Das v. Jiwan 
Lai, 10 A. L. J., 480; 15 I. C. 854. 

(12) Mazbhai Ali v. Ali Asghar, 4, 
O. L. J., 321 ; 40 I. C., 361. 

(13) Lethbridge v. Mg. Hou, 2 B. & 
A 773 ; Battby v. Fauckner, 3 B. & A, 
288 ; Carr v. Roberts, 5 B. & A 78 ; Kumar 
Nath v. Nabokumar, 26 C. 241 ; Raghubar 
Rai v. Jaij Rai, 34 A. 429; Kaliammal 
v. Kolandavela, 5 M. L. W., 228 ; 38 I- 
C. 188. 
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is a suit for breach of covenant and not on a contract of indemnity.(*> In 
the one case he purchases the equity of redemption and assumes the 
liability of redeeming the incumbrances whatever may be their cost; in the 
other case he is the agent of the vendor for the money in which his liability 
is vicarious and limited. 

1212. An undertaking by the purchaser to pay the vendor’s nominee 

does not constitute the former a trustee of the latter so 
Limitation. as to b e exempt from the operation of limitation.( 1 2 > His. 

suit for recovery of such unpaid purchase-money would be governed either 
by Article 111 or Article 83 extended by Article 116 of the Limitation Act. 
the starting point for limitation, in the first case, being the time fixed for 
completion of the sale, or where the title is accepted after the tune fixed 
for completion, the date of the acceptance, and in the second case, when 
the plaintiff is actually damnified, < 3 > and which should be when the payment 
is refused to the vendor’s knowledge or the performance by the vendee of 
his agreement becomes impossible.< 4 > 

1213. Limits of Vendee’s liability.—The obligation of the purchaser to 
pay the vendor ceases if the property sold be incumbered, unless the con¬ 
tract was for the sale of only the equity of redemption, in which case he 
cannot withhold payment. In any other case, he may retain the amount 
requisite to wipe off the “ incumbrance a term which is wide enough to 
include a charge or any equitable claim enforceable against the property. 
The amount which the purchaser may retain would include both the- 
principal and interest, and in the case of a mortgage, all that is comprised 
in the term “ mortgage-money.” Any surplus must be paid over to the 
vendor. On the other hand, if the purchase-money is insufficient to pay off 
the incumbrance, the purchaser need not pay at all till the vendor provide.- 
the rest of the money necessary for the purposed The language of the 
clause “ and shall pay the amount so retained to the persons entitled 
thereto ” would appear to be inapt, for the purchaser is under no obi,gallon 
to pay or tender a sum which would leave the property still incumbered 
and may deprive him withal both of the property and h.s money. ) But 
if in such a case, in spite of the vendor being willing to pay the balance, 
the purchaser refuse or omit to pay the money, the vendor may then recover 
interest or damages for improperly withholding payment. If the purchaser 
finds even after Conveyance that the property is incumbered, he is entitled 
to retain out of the purchase-money such sum as may be sufficient to 
discharge it The mode in which this may be done is set out in section 57, 
vast (8)°' The fact that the purchase-money has been assigned by the vendor 
does not prejudice the purchaser’s right in this respect. The purchaser’s 
right to withhold an amount out of the purchase-money sufficient to pay 
off an incumbrance on the property is an equity which even the purchaser 
of a decree has been held entitled to enforce. So, where a decree sold was 
at the time under attachment at the instance of another creditor, the 


(1) Komu Kutti v. Kumara Menon, 
36 M. L. J., 692 ; 49 I. C., 313. 

(2) Deb Narain v. Bam Sadhan, 9 
I. C., 988 (989). 

(3) Bam Barai v. Mohendra, 16 I. 
C., 74; Vythinatha v. Bheemachariah, 8 
I. C., 804. 

(4) Tangammal v. Subbammal, 16 M. 
L. J., 20. 


(5) See S. 60, comm., as to the meaning 
of this torm. 

(6) Muhammad v. Muhammad . 21 A. 
223, P. C. 

(7) Muhammad v. Muhammad. 21 A. 
223 (226, 227), P. C. 

(8) See also s. 5, Conveyancing Act. 
1881. 
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purchaser was held entitled to retain out of the purchase-money a sum 
sufficient to remove the attachment, and which he could set off against the 
vendor’s claim against liim.O) At one time it was said that the money so 
retained belonged to the vendor and must be repaid to him, should the 
incumbrance go off, and the purchaser be no longer required to pay the 
incumbrancer. This money was, it was said, unpaid purchase-money which 
the purchaser was only entitled to retain to pay off an existing prior incum¬ 
brance because a prior incumbrance was a blot on his title, against which 
the vendor had entered into a covenant. Hence whilst the incumbrance 
lasted, he could retain the money which he might in proper time have 
paid to redeem it. But if the prior incumbrance be declared invalid or 
inoperative, the blot on his title being cleared, the purchaser was said to 
possess no right to retain the money which he must pay over to the 
vendor.* 1 2 3 * But tins view has since been over-ruled by the Privy Council* 
who observed: “ On the sale of property subject to encumbrances the 
vendor gets the price of his interest, whatever it may be, whether the price 
be settled by private bargain or determined by public competition, together 
with an indemnity against the encumbrances affecting the land. The 
contract of indemnity may be express or implied. If the purchaser 
covenants with the vendor to pay the encumbrances, it is still nothing “l 01 *® 
than a contract of indemnity. The purchaser takes the property subject 
to the burden attached to it. If the encumbrances turn out to be invalid, 
the vendor has nothing to complain of. He has got what he bargained for. 
His indemnity is complete. He cannot pick up the burthen of which the 
land is relieved and seize it as his own property. The notion that after the 
completion of the purchase the purchaser is in some way a trustee for the 
vendor of the amount by which the existence or supposed existence of 
encumbrances has led to a diminution of the price, and liable, therefore to 
account to the vendor for anything that remains of that amount after the 
encumbrances are satisfied or disposed of, is without foundation After 
the purchase is completed, the vendor has no claim to participate m any 
benefit which the purchaser may derive from his purchase. Now the case 
before their Lordships was one of execution purchase in which the rule 
caveat c nipt or still applies. The language of their Lordships is no doubt 
general but it was not necessary for the decision of the case and of the 
three English precedents they cite in support of their view, two refer to 
the question whether the purchaser who had purchased with a covenant to 
discharge the mortgage became himself personally liable to the mortgagee.* 
In the third case decided in 1802 all that Lord Eldon had to consider and 
decided was, that the purchaser of the equity of redemption necessarily 
indemnifies his vendor from the personal obligation to pay the money due 
on the mortgage, for having Tr become the owner of the estate^ he must 
be supposed to intend to indemnify the vendor against the mortgage. 

Two questions arise on a purchase of incumbered estate, first , was the 
sale the sale of the equity of redemption, or secondly , was it of the property 


(1) Khetsidas v. Shib Narayan, 9 
C. W. N., 178. 

(2) Inayat Singh v. Izzat-un-nissa, 27 
A. 97, F. B.; reversed O. A.; Izzatunnessa 
•v. Partab Singh, 31 A. 583, P. C. 

(3) Izzaiunniasa v. Partab Singh, 31 A. 

583 (589), P. C., following Tweddel v. 

Tweddel, 2 Bro. C.C. 151 ; Butler v. Butler, 


5 Ves., 534 ; Waring v. Ward, 7 Ves., 332, 

336. ~ ^ 

(4) Tweddel v. Tv'eddel, 2 Br. C. C.» 
151 (154), 29 E. R., 87 (88); Butler v. 
Butler, 6 Ves., J., 534 (539); 31 E. R-, 
724 (726). 

(5) Waring v. Ward, 7 Ves. J., 332 
(337) ; 32 E. R., 136 (138). 
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free from the incumbrance. The distinction between the two may look 
fine, but it is real. In the one case the vendor exonerates himself from 
all liability on the mortgage. The purchaser makes himself solely liable. 
If the vendor has, nevertheless, to pay, the purchaser indemnifies him. In 
the second case, the liability of the vendor remains and the purchaser is 
merely the hand of the vendor in discharging the mortgage for him, and 
if the purchase-money is sufficient it is he who has to make good the 
deficiency. Clause (5) ( b) provides only for a case of such purchase. And 
in that case if nothing is found due on the mortgage as if it is found barred 
or declared invalid or if the sum actually paid leaves a surplus out of tin* 
price retained by the purchaser, he is bound to pay it over to the vendor. 
The question in each case, therefore, is.—what was the contract; was it a 
sale of only the equity of redemption or was it a sale of property 
free from incumbrance; added to which the further question is, 
what was the nature of the mortgage and the purchaser's obligation to 
discharge it. If it was to discharge out of the purchase-money, the pur¬ 
chaser merely retains the money for a specific purpose and is therefore, 
accountable to the vendor. If on the other hand the purchase-money 
paid is only the price of the equity of redemption, the purchaser assuming 
the determinate or indeterminate liability to discharge the mortgage, the 
vendor has received what he had bargained for, and if the purchaser has 
to discharge the burden out of his own money, it is not then tor the vendor 
to say that he had mentally calculated, the price of redemption for which 
he allowed in settling the price, and that as the purchaser had escaped 
without paying it, it is he who should profit by it and not the purchaser. 
The purchaser may withhold payment of the purchase-money if the vendor 
has failed to carry out his part of the contract which interferes with his 
undisturbed possession.^ On the other hand the vendor s right to recover 
the purchase money from the purchaser may be satisfied by the pre-ernptor, 
and though the decree for pre-emption may have been reversed and the 
vendor rendered liable to refund the purchase-money received by him when 
the decree was unreversed, still his cause of action to claim the amount 
from the purchaser would arise only when he has actually refunded the 
amount He may then, but not till then be free for its recovery from the- 

purchaser < 2 > A suit for the recovery of unpaid purchase-money under a 
puruiasBr. regarded in Madras as a suit for the 

contract for interest in immoveable property ” within 

determination of any^ right to or ^ Code go that ft suit for its reC overy 

must 1 b^brought in the court within whose jurisdiction the property sold 
is situ ate. 

1214. As provided in Clause 5 (6) the purchaser becomes liable to 

to pay or tender at the time and place of completing the 

• Liability sale the purchase-money. As in the case of property sold 

interest. f or i ess than Its. 100, sale is completed on delivery of 

possession, the purchaser must pay the price then. But where the sale is 
not complete without a registered instrument payment must be made at 
the time of registration. And, ordinarily, it is so made. But it often 
happens that the purchaser is put in possession of the property soon after 


(1) Rasik Lai v. Chandra Bhutan, 15 
C. L. J., 410 (411) : Narasingerii v. Panu- 
aanti, (1921), M. W. N., 619; Adusumil- 
lai v. Sayami, (1912), M. W. N., 915; 


17 I. C. 273. 

(2) Mubarak Ali v. Adi Heya, 17 I, 
C. 288. 

(3) Maturi v. Kota . 28 M. 227. 
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the contract and before the sale is completed. In that case the purchaser 
cannot withhold payment of the purchase money till completion of the 
sale without paying reasonable interest to the vendor. As 6 
Privy Council observed: “unless there be something in the 

contract of parties which necessarily imports the opposite, the 

date when one party enters into possession of the property of another 
is the proper date from which interest on the unpaid price should ru n * n 
the one hand, the new-comer has possession, use and fruits, on the other, 
the former owner, parting with these, has interest on the price, 
fact that there has been some delay in the completion of the sale owing 
to a defect in the vendor’s title of which he was unaware when he made 
the contract and which he took immediate steps to remedy, is n o 
for exempting the purchaser from the payment of interest. -bu 

•case would be otherwise if the delay is due to the vendor s default in s o 
ina a good title .W Before completion of the sale the vendor may, ana 
onits completion, he must, deliver possession to the vendee. If he » fails to 
do so he will be liable for mesne profits,< 4 > provided the vendee has paia 
the price. The vendor cannot sue for cancellation of the sale merely be¬ 
cause the purchaser has taken possession but refuses to part with the price- 
His only remedy then is to sue for the purchase-money with interest. 

As regards the rate of interest it is apprehended that it must be paid at 
the rate current in the locality where the vendor resides; for he can then 
eay that he has lost the interest he could have made if the price had been 

paid to him when due. 

1216. From Completion Purchaser must bear Loss. —Until the sale 

is complete and the property passes to the buyer, the 
01. (5) (c). seller is declared to be entitled to all the rents and profits, 
he is liable for any loss of the property by destruction or otherwise. 
\fter conveyance, the same rights and liabilities are transferred to the 
purchaser Indeed, this view of the law naturally follows from the defini¬ 
tion given of the contract of sale in the preceding section, according to 
which a mere contract creates no interest in or right over the property 
in respect of which the contract is made. Not having any right in rem , 
the purchaser should not be liable for the accidental destruction of the 
property, since not to have any interest in the property, and vet to have 
to pay for its destruction, would be a contradiction in terms. But, while 

the present clause obviously 

the contrary has been laid down in the Specific Relief Act.W and according 

(6) S. 13 illus. (d) (Act I of 1877). This 
illustration taken from the English Case 
of Paine v. Mellor , 6 Ves., 349, runs thus:— 

“ A contracts to sell a house to B for a 
lakh of rupees. The day after the con- 
tract is made the house is destroyed by 
a cyclone. B may be compelled to per¬ 
form his part of the contract by paying 
the purchase money.” The case of Rayner 
v. Preston , 18 Ch. D., 1 (11) was decided 
from a different standpoint—that the 
contract of fire insurance being a personal 
contract, the vendor and not ^ the pur¬ 
chaser was entitled to the^ insurance- 
money received on destruction of the 
property before completion of the sale. 
As it is, this view is also opposed to the 
Act. (See S. 49 ante.) 


(1) Rolan Lai v. Municipal Comm is- 
sioner, 43 B.. 181 (200) P. C. (following 
Fludyer v. Cocker, 12 Ves. J., 25 ; Oren- 
■cock Harbour Trustees v. Q• a: S. W. 
Railway. (1909), S. C. 50; Birch v. Joy, 
3 H. L. C., 565 ; Muthia v. Chtnna Vetntam 

35 M. 625; 

(2) Subhadra Bai v. Mhd. Bhai , 25 
Bom. L. R., 931 (1924), B. 187. 

(3) Puliyadi v. Kidtura, 6 M. L. W., 
233 ; 42 I. C. 509 ; Adusumillai v. Sayami, 
<1912), M. VV. N., 915; 17 I. C. 273; 
Kissock v. Taylor, In re (1916), 1 Ir. R. 
393 

(4) Hari Prasad v. Harihar, (1923), 
P. 205. 

(5) Qovindswamx v. Kuppammal, 31TI. 
C. (M.), 77. 
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to which the purchaser is liable to bear the loss due to the accidental 
destruction of the property before the completion of the sale. The rule 
embodied in the Specific Belief Act was adopted from the English law with 
which it corresponds,W and according to which, the purchaser takes accidental 
benefits and bears such losses, as from the date of the contract,< 1 2 ) an excep¬ 
tion being made only in the case of court-sales.< 3 > This clause and the 
one corresponding to it( 4 > are then manifestly opposed both to the above 
provision of the Specific Relief Act and of the English precedents bearing 
on the subject. So far as regards this country, the rules laid down in the 
two Acts are clearly conflicting, and uo attempt has been yet made to recon¬ 
cile them. Should the conflict, however come in for decision, the rule here 
enacted would probably be preferred if only as contained in a later Act, if 
not because it is more harmonious with its other provisions, and is com¬ 
mendable to reason. A similar rule applicable *o moveable property is 
enacted in the Indian Contract Act.< 5 > 


1216. Liability at Three Stages. —With the preceeding clause which 
enjoins on the seller the duty of taking care of the property prior to its 
delivery/ 6 ) the subject may be viewed in three successive stages, according 
to the care required and the incidence of liability in case of destruction or 
deterioration of the property: (a) Between the date of contract and the 
passing of ownership. ( b) after the ownership has passed, but before 
delivery, (c) where delivery is made before the sale is complete, or the 
ownership has passed. Clause (c) of the section provides for the first 
contingency, and under it the purchaser must bear any loss arising from the 
“destruction, injury or decrease in value of the property not caused 
by the seller.” The destruction may be caused by fire, cyclone or a 
cataclysm and in such a case, the sole question to consider is whether it 
could have been averted by the vendor. The subject presents greater 
difficulties where the property is injured or decreases in value. Property 
may be deteriorated through the calamities of the times,(7) by accident or 
natural causes, as the dropping of a life or purchase of an estate pur autre 
vie , or a life annuity, the failure of tenants owing to pestilence or distress, 
or the depreciation of landed property caused by the passing of laws trenching 
upon the right of free alienation. So where the property is injured as by 
the falling of the adjacent houses, the loss would fall on the vendor who 
will have to make good any injury done to adjoining premises by the fal 
of the building subsequently to the contract/®) As regards contingency ( b) 
the section appears to be silent. Suppose the sale is completed, but owing to 
the distance between the property sold, and the place where the sale was 
completed delivery could not be made, and after completion, but before 
delivery it’ is destroyed, on whom is the loss to fall? Apparently on the 
purchaser, since after the ownership has passed, it is he who must bear any 
loss arising from the destruction of the property. Lastly, where the change 


(1) So in Casa v. Rudele, 2 Vem., 280 
the destruction of the property by an 
earthquake was held to fall on the pur* 
chaser. But in 1 Bro., C. C., 167n, this 
case was said to be misreported. 

(2) Sugd., 291—295, where the earlier 
cases are all collected. Dart. 286. 

(3) Ex parte Minor, 559; Zagury v. 

Fumell, 2 Cam., 240. 


(4) (6) (a) post. 

(6) S. 86, See ill. (fc) (Act IX of 1872). 

(6) (1) (e) ante. 

(7) Poole v. »S 'herqold, 2 Bro., C. G\, 118. 

(8) Cf. Robertson v. Skelton, 12 Beav. 
260 (626), in which the contrary was 
laid down in accordance with the contrary 
English rule before noticed. 
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of possession has preceded completion of the sale to “account 

purchaser is that of the trustee for the vendor, and his liability to accou 

for losses should be determined on that basis. 

1217 To pav ofi All Charges, etc.—From the date of conveyance or 
To P * , [t plctlon of s 8 9 ale ; the buyer being on the one hand entitled 
c. (5) (d). to all the ren ts and profits, is also on the other hab 

pay all charges and rent which may become payable “ °; t £er 

property. But where the vendor “ is personally subject to hebihties, either 

in respect of the estate, or for the performance of which the estat 
as security, the purchaser taking the estate, must u “ ert r ^ e t ^ liab . , ‘:^ e 
and covenant to indemnify the vendor against them.t ^ )rf ' , '"”! y ' the ’ ay . 
a property is merely sold subject to a mortgage or other a ‘ee S P no 

ment of such mortgage or charge forms, under ordinary c ’ r “ u “ st g a “f' a “d 

part of the consideration for the purchase. The yen . ' py essential 
the purchaser buys an incumbered property; and it is in no y 
to the validity of the sale that the mortgage or charge should be P»>* 
off '(2) •• Before as after the passing of the Act the transfers i > 

matter of course, have taken the property subject to ‘‘''' ^’^f^g personal 
burthen which he would not have taken upon himself .would P ers ° n 

liability (If any) of the transferor,. and it is possible ^^sect.on ^55 may 

as ft isTased on section 24 of the former Stamp Act (under which it was 
held that the payment of mortgage or charge subject to '*<* P ro P ^ 
sold is not part of the consideration-money for the purchase), must be taken 

moley ^harg«rtog!thTr °with t^StemTofany) 1 due ^ the^ame, shall 
deemed to be pfrt of the consideration for the sale, <*> 

12 18. This clause enacts; amle of iection^s Twhote"^ 0 no 

to private sale but alsoto ^ ] efen ^ nt purch ase a share of certain property 

application. * <jid not 0 btain possession until confirmation of the 

m September 1872 t ^ that he was liable for the amount of Govern- 

sale in May 1 ® 73 ; , f h i s share which became due between the date of 

ment revenue in re ^ntLn <» In this case which follows one of the two 

the sale and its confimationd ’ tn (M) ^ ^ been held by 

previous conflicting ru 0 o property became vested 

Full Bench that from biMy must b^ also deemed to 

If emmenced * The liability of the purchaser to pay rent and discharge 
bmdensTcidental to his ownership c ommences the moment the ownersh ip 

(8) Manqalathatnmal v. Naryanmvami, 

17 M. L. J. R-, 250. . . 9 

(9) Bhyrub Chunder v. Soudamim,. £ 

C 141 F. B.; Kavali (Rajah) v. Rangiah 
(Sri Rajah), 29 M 519 
• (10) Kaleedas v. Hur Nath f 18r, t|’ 

W. R., Gap No. 279 ; followed bv the t. 
B., ante ; Bepin Behari v. Judocrnath, 

W. R., 367; overruled (m which it wo. 
held that the purchaser took the date oi 
confirmation). 


1 1 \ Dart., p. 628. 

(2) Per Garth. C. J., in ^ference from 
the Board of Revenue, 10 C. 92 (95). 

(3) Ibid.. P. 96. 

(4) S. 24 Act II of 1899. 

(5) Naoindas v. Halakore, 5 B . 47 °- 

(0) Reference under Stamp Act, 187J. 
5 M. 18 ; cited and followed in Reference 
from the Board of Revenue, 10 C. 92. 

(7) S. 24. Expl., Indian Stomp Act 

(IT of 1899). _ 
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has passed to him. Thus where the purchaser at a court sale had his sale 
confirmed on the 31st March 1900, but did not obtain possession till the 
11th May following, he was held to be liable to pay the two instalments 
of rent which fell due subsequently to the confirmation of sale, namely, 
on 1st April and 1st May, it being immaterial, in regard to his liability for 
rent, when he recovered actual possession of the land.OD Indeed, besides 
the rent due since his purchase, the purchaser is bound to pay rent due on 
land of which he had notice, and even though it be for a period anterior to the 
date of sale.< 1 2 3 > It may be urged that the clause defines the liability of 
the purchaser only as between himself and the seller, and that a third 
party, for example the landlord, cannot avail himself of it. This point was 
overlooked in the Madras case before cited.but that view may be justified 
on the ground that rent being the paramount charge on the land must be 
paid by the tenant, and, as by transfer, the purchaser became the tenant, 
as from that date commenced also his liability to pay rent. 

In addition to the rent and the public charges which the purchaser 
has to pay, and the nature of which has been before discussed, he may 
have in addition to pay the customary due known as haq-i-chaharumW if 
sanctioned by custom or contract to the superior landlord, unless the latter 
is limited to a right to claim it only from the vendor. The right to claim 
such customary dues is in several places sanctioned by the terms of the 
wajib-ul-arz, and such was the case in a suit from Mao in which the 
zemindar was held entitled to recover it.< 5) 


Vendor’s 

under 

agreement. 


1219. The vendor is bound to indemnify the purchaser for breach of 

an express covenant to pay arrears of rent due up to the 

duty time of sale, failing which, if the vendee should have had 
express ma k e the payment, he would be entitled to recover the 
amount as a loss sustained by him. If the vendor breaks 
his express covenant to pay, and the landlord sues him for rent due for 
the period both anterior and subsequent to the date of sale, and obtains 
a decree in execution of which a part of the property is sofa, the purchaser 
may well claim to be reimbursed the loss which he has sustained on account 
of the vendor’s failure to comply with the terms of his contracts. 

1220. The purchaser is further liable to pay off the money due on 

any incumbrance of the property, but in this respect, his 
Liability lor in- utility is limited only to paying the principal and future 
cumbrances. interest accruing due thereon from the date of the com¬ 

pletion. So, where in a suit for specific performance of a contract of 
sale, brought against a mortgagor and mortgagee of certain properties, a 
person obtained a decree and in pursuance of the order of the court paid 
the whole purchase-money into court to the credit of the mortgagor, who 
failed tQ satisfy the mortgage, it was held that it was the duty of the pur¬ 
chaser and not that of the mortgagee to see that the money deposited in 
court was first applied in discharge of the mortgage, and that the mortgagee 


(1) Ramasami v. Annadorai, 25 M. 
454. 

(2) Haradhan v. Kartik Chandra, G 
C. W. N., 877 ; distinguishing Faez Rahman 
v. Sukh, 21 C. 1G9 ; Alim v. Satis Chandra. 
24 C. 37. 

(3) Ramasami v. Annadorai, 25 M. 454 


(4) Lit., “one-fourtli right.” 

(5) Dhandai v. Abdur Rahman, 23 A. 
209 ; following He era Ram v. Raja Deo 
Narain, [1863], N. W. P., S. C. K., 63, 
F. B. 

(6; Syed Kutub v. Azibulla, 7 C. W. N 
905.] 
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,v»s therefore entitled to the benefit of the security.« As between the 
purchaser and mortgagee, it was no doubt the former s duty to satisfy th 
debt. No doubt the mortgagee might have applied to the court to 
its decree, but he was under no obligation to do so. And no more wa 

the purchaser; but, if he ported with his money irrecoverahly withoiit brst 
seeing that the property was freed from the incumbrance he <hd so at his 
own peril, and must take the consequence Of course, the bability o 
purchaser to pay off incumbrances, under the clause does not give him any 
right of indemnity against the vendor, inasmuch as be. had taken the 
property subject to the incumbrances. The purchaser is ho • 
thereby precluded from contesting the legality of the incumbrances subject 
to which he has purchased.® He is not liable to pay accumulated interest 
due on existing incumbrances, since he has no reason to suppose t 
was not paid when it fell due. 

1221. Buyer’s Eight to Eents and Profits.— This clause is comple¬ 
mentary to clause 4 (a) of which it is a natural corollary, 
oi. (6) (a). From the date of the conveyance, the purchaser is entitled 

to all accretions, as he has been declared liable to any deterioration of the 
property. He is entitled to the improvements equally, whether affected V 
the vendor or independently of him; e. ? . the dropping of 

chase of a reversionary interest; or a sudden rise in the value of land from 
its being required for a public purpose. The purchaser is of course 
entitled to any rents and profits accruing due before the date of bis convey 
ance, unless they have been expressly sold. If the rents an d profits ha 
been paid to the vendor in ignorance of the transfer, the purchaser canno 
recover them from the payee, but may sue the vendor for money wrong- 
fully had and received.< 1 2 3 > 

It should he observed, that both in England as well as in this county 
the purchaser is entitled to rents and profits only as from the date of the 
conveyance, and not from the date of the contract. Strictly construed, 
this clause would seem to exclude from the purchaser the benefit of improve¬ 
ments made before the completion. Thus, if the value of the land suddenly 
To up on account of the completion of an irrigation channel, the approach 
of a railway, or for any cause, is the vendor entitled to its benefit and if so, 
is he entitled to claim re-adjustment of the price? But to this he is 
evidently not entitled since a claim for an enhanced price presupposes the 
formation of a fresh contract. In England, the purchaser is entitled to all 
accidental improvements made before the completion. These 
incidents of the estate and pass with it to the transferee. On the other 
hand the purchaser can. where a re-conveyance is decreed, recover the 
amount of repairs and improvements, if executed before the ^cover^' ° 
the defect in title < 4 > and for necessary repairs pending litigation if specially 
claimed.< 5 > But, as regards deterioration, it would seem that the vendor 


(1) Kandasomi v. Jagathamba, 10 M. 
L,. J., R., 353. 

(2) Izzalunnissa v. Partab Singh, 31 A. 

583 P.C. ; Achyutanunda v. Ram Nath , 

18 C. L. J., 384 ; 21 I. C. 79 ; 


(3) S. 50, ante. 

(4) Edwards v. McLeay, 2 Swan., 287 
(289) ; Hart v. Stvaine, 7 Cli. D., 42. 

(5) Sugd., 254 citing Edwards v. Me, 
Leay, 2 Swan., 287. 
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continues to be liuble till the completion/ 1 ) and so, while he has the dis¬ 
advantage of having to pay for the deterioration, he has not the advantage 
of improvements/ 2 ) as in England. 

Although the purchaser is entitled to rents and profits as from the date 
of the purchase, tenants without notice and in good faith continuing to 
pay their rents to the vendor are protected/ 3 ) 


1222. Charge for Purchase-money paid in Advance. —The wording of 
01 . this clause, which is held to embody a rule of universal 

' ' ' equity/ 4 ) is somewhat obscure. The clause defines certain 

rights which the purchaser possesses “ unless he has improperly declined to 
accept delivery of the property ” and additional rights “ when he properly 
declines to accept the delivery.” In the first case, the purchaser would 
appear to possess the rights unless the party disputing them can shew that 
he had improperly declined to accept delivery, and in which case, the burden 
of proof would be on him. But if the purchaser claims the additional 
rights, it is on him to shew that he had improperly declined to accept 
delivery. Resolved into its constituent elements, the clause enacts that 
in ordinary cases the purchaser is entitled to a charge on the property for 
(i) purchase-money paid in advance, (ii) interest on such purchase-money and 
in cases where he is shewn to have properly declined to accept delivery, to 
a charge also for (iii) earnest-money paid and (iv) costs awarded him either 
of a suit instituted against him by the vendor for enforcing the contract 
(and which is necessarily dismissed), or of a suit instituted by himself 
against the vendor for rescission of the contract. In no case, however, is 
the purchaser entitled to a charge where he is shown to have improperly 
declined delivery. If the purchaser has paid the purchase-money in anti¬ 
cipation of the delivery which is not made, he is entitled to a charge on the 
property for the amount which he may have paid. In this respect, the 
rights of the buyer pari passu correspond with those of the seller/ 5 ) who 
delivers the property, but does not obtain his purchase-money. A similar 
provision is also made in the Specific Relief Act, section 18 (d ): ” Where 
the vendor or lessor sues for specific performance of the contract, and the 
suit is dismissed on the ground of his imperfect title, the defendant has a 

right to a return of his deposit (if any) with interest thereon, to his costs 

of the suit, and to lien for such deposit, interest and costs on the interest 
of the vendor or lessor in the property agreed to be sold or let.” The charge 
is declared, however, only in the interest of a purchaser who, having per¬ 
formed his part of the contract, is prepared to take delivery. If he 
improperly declines to accept delivery, he loses the benefit of this rule. 
And it follows that if the purchaser has reason to rescind the sale, he does 
not thereby lose his lien/ 6 ) But, if the sale was wholly invalid, then the 

clause could not apply/ 71 because it presupposes the validity of the sale, 

and non-compliance with only one of its implied terms. Thus, it has been 
held in England, that " under a contract for the purchase of an estate. 


(1) Cl. (5) (c), ante. 

(2) See Cl. (5) (c), ante., §§ 1212, 1213 
and cf. the maxim “ Nam et commodum 
■ejus esae debet ctijus periculum eat. (He 
who enjoys the advantages must also 
suffer the disadvantages.) 

(3) S. 51, ante. 

(4) Gangabiahen v. Tukaram, 5 N. L. 

R., 70 (75). The clause was held to apply 

-to Berar even before the Act was extended 


to it. 

(5) S. 55 (4) (5); Bose v. Watson, 10 
H. L. C., 0/2; 11 E. R., 1187 ; Balwanta 
v. Bira, 23 B. 50 ; Kesar v. Munna, 13 
N. L. R., 19 ; 39 I. C., 50. 

(6) Torrance v. Bolton, L. R., 14 Eq., 
124 ; Weston v. Savage, 10 Ch. D., 736. 

(7) Abdul Khadir v. Mammad, (1910), 
8 M. L. T., 301 ; Muthu v. Chellajypa, ib. 
464. 
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where the money is to be paid in portions every payment ia a part pe^OTm 
ance of the contract by the vendee, and, in equity, transfers 
corresponding 0 portion of the estate.’”0> The charge is of eou«e n 
if the‘invalidity of the sale is due to any act of the 

to complete it by registration.® The charge for his money 

to the purchaser by his taking other or additional securities Jor his m y 

not inconsistent with its continuance.W The lien P In 

cisely the same way as a vendor's lien for “XVlaf on the pTrehase. 

England, interest at 4 per cent., is usua y simple purchase: 

money.® " The lien is not strictly confined to a Xnded lessee P who has 
it extends to the case of a lease, and entitles an intended less0r>8 

entered under the contract and expended money, to a lien o t tQ 

interest.® It extends, too, to a ^-purchaser: so that where^^ 

B and received part payment from him and Qn B . g interest in A's 

payment from him, C was held entitled *° .., tirp 0 f a previous 

estate.”"" So where a person purchases '«> on the 

contract, who has paid money, the la er is this clause where the 

consideration p^y^ble 0 * etherise ^“ in “ hi ^s e a \he W tr e ansaction! 

section as such, would be applicable. Lien.—From the 

1223. Commencement and Extent of. t p g urchaser has a lien upon 

moment a part of the purchase-m ,-L ca n only be lost to him by reason 
the property to that extent wh l contract. The circumstances 

of his failing to carry out his part ^ refuging to take delivery are those 

under which the re p U diating the contract. Ordinarily this he is 

in which he is justified P trac ^ discovered a serious defect m his 

entitled to do if he has since'the ^ which he is equally entitled to 

vendor’s title. But ther^ charge here spoken of is not confined to 

claim a similar relief ^ 0 /f 0 r want of a title in or by reason 

the cases in which the contract g ^ h ifc is determined, without any 

of the default of the vendor. ( but ^ c t for the purpose of. land 

default on his part. Lhus, v ^ ^ contft|ct on fche happening of a 

SretnfS'he did, be n. held still entitled to retain a hen for 

the ^224On the other hand, where a contract of sale goes off by default 
1224. n th^ ^ haser , the purchaser cannot recover any depos t 

Forfeiture o! de- hich m ay have been paid by him to the vendor in pure - 

ance ot the coptract.iw (I 1089). If the vendor falsely 


posit. 

~~n)~S^hiv v. Dhakubai, 5 B. 450 ; 

see ante, notes to cl. (4) (6). . 

%) Mg. Po Mating v. Mg. Kaing, 

L. B. R-, 262 ; 24 I. C. S' 7 - 

(3) Rose v. Watson, 10 H. L. C., 6/ . 

41 Lord Anson v. Hodges 5 Sun., 
227 ; Rose v. Watson. 10 H. L. C.. <57-. 

(5) Middleton v. Magnay, 2 H. & ivi., 

23 ?fi) Aberaman Iron Works v Wickens. 
L. R., 4 Ch.. 101 ; Fry, Specific Perfor- 

mance, § 1481. . r> rn \ 

(7) Mg. Bo v. Mg. Tun, .3 I C. (K.), 

121. 


(8) Madhaor v. Kashi Bax, 34 B. 287 
(290). 

(9) Whitebread dc Co. v. Watt, [19021, 

1 Cl.., 911 O. A. [1902] 1 Ch.. 835; 

following Rose v. Watson , 10 H. L#. 
dissenting from Kay. L. J., in Rodger v 
Harrison, [1893], 1 Q. B., 173. 174. 

(10) Ardeshir v. Vajesing, 3 Bora. L>. fi ’ 
190 (196), distinguishing Venkatanarastm- 

hulu v. Peramma, 11 M. 173. - 

(11) Balvanta v. Whatekar, 23 B. ©to. 
Bishdn Chand v. Radha Kishan, 19 A. 
489 ; following In re Parnell, L. K., ■» 
Ch., 512 ; Howe v. Smith, 27 Ch. D., o . 
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denies the contract in iota, and it appears that the purchaser while he failed 
to pay the balance of the consideration money on the stipulated date, had 
not repudiated the contract, having regard to the conduct of the vendor, 
the court ordered a refund of the deposit to the purchaser.Hut the 
circumstance that the purchaser is not entitled to specific performance is by 
no means conclusive against his right to a return of the deposit.< 2) If having 
regard to the terms of contract, he is justified in refusing to accept the 
title, which the vendor is able to give, he is entitled to a refund of the 
deposit. So where on the sale of a freehold the vendor promised to make 
a good marketable title, but the purchaser on investigation discovered that 
the property was subject to stringent restrictive covenants which were 
admitted to make the title not a marketable one. The vendor having 
declined to procure a release of the covenants, the purchaser sued to recover 
back his deposit, and it was decreed, the court holding it immaterial 
whether he knew of the restrictions at the time of the covenant or not. 
He in fact said to the vendor: “ I know that there is a serious defect in 
your title, but I will buy if you can make it marketable. ’< 1 2 3 4 > The question 
whether the purchaser is entitled to a refund of his deposit depends upon 
whether there has been a breach by the vendor of his bargain, for the depos't 
being paid as a guarantee for the performance of the contract, the vendor is 
entitled to retain it if the contract goes off by default of- the purchaser.<«> 
The fact that the transaction was a speculative one and not authorized by 
the trust-deed does not disentitle the purchaser to claim a lien, if he is 
otherwise entitled to it.< 5 > But if the purchaser refuse to pay off a certain 
incumbrance on the property which he had undertaken to do, and there¬ 
upon the vendor refuse to effect mutation of names, but do not repudiate 
either the sale or the purchaser’s title thereunder, the latter cannot recover 
back his purchase-money.< 6 > 


1225. If the purchaser having accepted the title pays the deposit but 
afterwards fails to provide the residue of the purchase-money, and the vendor 
thereupon gives the purchaser notice that the contract is rescinded and the 
deposit forfeited the purchaser cannot recover the deposit, if the title turn 
out afterwards to be bad.< 7 > In such a case, the purchaser having accepted 
the title would have taken the conveyance if he had paid the money, after 
which he would have been precluded from raising the question of title. 
Why then should he be allowed to raise, it, because the contract remained 
incomplete through his own default?W The charge which the vendor and 
purchaser acquire in certain circumstances would have to be enforced in 
accordance with the procedure for enforcement of charges. If therefore the 
purchaser was put in possession of the property by the vendor in anticipa¬ 
tion of sale which eventually coukl not be enforced owing to defective 
conveyance as where the sale-deed being compulsorily registrable remained 


(1) Alokeshi v. Hara Chsind, 24 C. 897. 

(2) Howe v. Smith, 27 Ch. D. 89 (96) ; 
Ibrcihimhhai v. Fletcher, 21 B. 82/ (853), 
F IB 

(3) Cato v. Thompson, 9 Q. B. D., ® 16 , ; 
«f. Per Fry, J., in In re Oloag <Sc Millers 
Contract, 23 Ch. D., 20 ; followed in Ibrahim- 
hhai v. Fletcher, 21 B. 827 (847), F. B. 
■(The difference referred to the F. B. was 
on a question of fact; see ib., 859.) 

(4) Per Pollock, B., in Collins v. Slimson, 

11 Q. B. D., 142. 


(5) Ecclesiastical Commissioners v. Pin - 
ney, T18991, 2 Ch., 729; O. A. [19001, 2 
Ch., 736. 

(6) Siraj-ood-dowl/ih v. Noor Ahmud, 
5 N. W. P. H. C. R., 194. 

(7) Soper v. Arnold, 14 App. Cas.. 429 
(433), affirming O. A.. 37 Ch. D., 96 : 

Ex parte Harrell, L. R,, 10 ch., 512 ; 
Cato v. Thompson, 9 Q. B. D., 616; How 
v. Smith, 27 Ch. D., 89. 

(8) Per Lord Herschell, L. C.. in Strpor 
v. Arnold, 14 App. Cas., 429 (433). 
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, vpn(lor w0U ld be entitled to sue back for possession, though 
unregistered, the vendo remain unsatisfied.<» In such a case, the 

the purchaser s ch » r g 7. possession on equitable grounds, for his 
purchaser cannot defend , ^ j j conveyance, must be deemed to be 

possession, being traceable^ ^legal^con ^ ^ ^ ^ charge _ 

ho.fer the right to take possession of the property charged.® 

>«• zril- “ d f 

Lien in leases. exten ds also to other transfers the nature of which 

, . 00 ftp r discussed < 1 2 3 4 > It has been applied to a lease where the 

tv?. 

SC’S au» sw “ 

1227. The same rule has been extended to the case of . “ 

122 has not received the mortgage-money, although the deed 

JET- a wta-c 

ssnwssv«V 4 sarwsssn zm r.'ttS 

p.-' to. 

» «*>• z ■s^sr.st «"™t 

land.< 9) , „ 

The 

MSS “ de1uc e edTom the Vr^ purchaser m recital 

notice. i{ it does not show that the estate was not paid for < it 

receipt of the purchase-money is acknowled^ oi the^ee ^ ^ 

by endorsement, the fact that th mirohase-monev remaining unpaid 

the property a ® ^ Attach (S> But if the vendor remain in possession 

so as to cause the lie title-deeds a susequent transferee would be 

i’Xi'Sf “£ sit. S54U "»«“ 3 <» “ ll " m " 


(1) Lalchand v. Lakshman , 28 B. 466. 

(2) Th© contra held in Bam Bafctf/i v. 

Mughlani, 26 A. 266; v. 

Mughlani, 24 B. 400, is opposed to the 
clear directions of s. 54 and have been 
dissented from in Lalchand v. Lakshman, 
28 B. 466. 

(3) See S. 100, post. 

(4) S. 100, Comm. 

(R) Middleton v. Magnay, 12 W. K., 
706; cf. S. 170, Indian Contract Act- 

(IX of 1872). , ^ 

(ft) Bickerlon v. Walker f 31 Cli. D., 
(157); Re Coclcrojt, 24 Ch. D., 94; cf. 


Avuthala v. Dayumma, 24 M. 233. 

(7) S. 72, post. . 

(8) S. 72 (a); S. 76 (c) pos* ; Lurjoon 

v. Moozeerudin, 3 W. R., 6 (7). 

(9) Lake v. Oibson, 1 Eq. Ca. Abr., 
294 ; 2 W. & T. L. C. (7th Ed.), 952. . 

(10) Color v. Pembroke, 1 Bro. o. o., 
302 ; Ej/re v. Sadder, 14 Ir. Ch. R., 119 ‘ . 

(11) White v. Wakefield, 7 Sim. 401. 
Price v. Blackniore, 6 Beav., 507. 

(12) Hiem v. AftK. 13 Vea., 114; MaxfiM 
v. B«r*on, L. R.. 17 Eq., 15, and eases 
under “ Notice S. 3 ovte. 
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1230. Purchase-money when recoverable. —Inder this clause, the 
purchaser is not bound to sue for possession if lie is entitled to recover Ins 
purchase-money. So if the vendor is found to have had no title and tin- 
vendee is dispossessed* 1 ) or lie is unable to deliver possession which he had 
contracted to give, the purchaser is not obliged to sue for possession of tin- 
property, but may sue for repayment of tin* purchase-money.* 2) So again, 
where some dispute having arisen as to the purchase, the matter was 
referred to arbitrators who held that tin- vendor had no authority to sell, 
the purchaser was held justified in calling for his money.* 31 Hut a more 
attachment of the property as distinguished from dispossession does not let 
in the right -to sue for the refund of purchase-money. In other words, in 
order to give the purchaser the right to sue actual dispossession and not 
merely a threat of dispossession will suffice. So. where a sale-deed contained 
the covenant that if in future any one should claim the property and dis¬ 
possess the purchaser, then the vendor would refund the purchase-money 
with interest. Subsequently the vendor's creditor attached the property to 
which the purchaser objected, hut his objection was dismissed. He there¬ 
upon sued for the refund of his purchase-money but the court threw out 
his suit as premature.* 41 So if the vendor refuse to grant a proper con¬ 
veyance, as where he insisted on describing the premises sold to him by 
■auction by reference to another deed which was not shown to or seen by 
the purchaser and contents of which lie had no notice, it was held that the 
purchaser could recover back his deposit and he was not bound to tender 
a conveyance engrossed to the vendor for execution, with the residue of 
the purchase-money.* 51 By one deed of sale, A sold two plots of land to 
B, who filed two separate suits against .1, one for possession of one of the 
plots and another for refund of the purchase-money in respect of the other 
plot?, on the ground that A had no title to it. A objected to the two suits 
founded on a single, contract, but the court held the suits maintainable on 
the »round that the two causes of action were different.* 5 6 > 

1231. Tf the purchaser having the lien contracts to sell his interest 

to another and receives the price, and the first contract 
Lien assignable. ^ OR {roes n ff the second purchaser acquires the lien pos¬ 
sessed bv his predecessor. Thus if A sell a property to B, and B pays A 
Rs 10 000 on account of its purchase. B has, m the event of the purchase 
troing off a lien on the property for his money. But if B contract to sell 
the identical propertv to C, and receive from him the price, say Rte. 1,500. 
C will in his turn acquire a lien on the same property, so that if the first 
contract goes off, his own lien remains.* 71 

A lien avails not only against the vendor, but also against those who 
hold a derivative interest with notice of the payment in respect of which the 
lien is claimed. A lien operates exactly in the same way as if upon tin- 
payment of part of the purchase-money, the vendor had executed a mortgage 


(1) Walidad v. Janak. 11 A. L. *L. 512. 

(2) Mohun v. Beharee, 3 X. VV. P. 

H. C. R., 336. 

(3) Kishen v. Ram Chunder, 3 W. R.. 
23. 

(4) Tassaduk Hossain v. Aflate, Hon. 
sain, 15 T. C., 334. 

(5) Essaji v. Bhimji, 4 B. H. C. R., 125. 

(6) Lakshmi -Das v. Balak Ram, 16 

I. C. 24 : following Hanuman v. Harm man. 


15 C. 51 (53). 

(7) Per Lord Cairns. L. C. in Abcratnan 
Iron Work* v. Wickens, L. R., 4 Ch., 
101 (109. 110); Lord Westbury, L. C., 
described a lien to be “ that partial owner¬ 
ship that interest in the estate which is 
due to the purchase-money which he liaa 
paid. Rose v. Watson, 10 H. L. C., 572 
(619). 
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purchasers 


8 ( )*2 

to him of the estate to that extent.* 1 * It avails against subsequent 
mortgagees with notice of the payment. (2) 

1232. Joint-purchasers are considered to have an interest in^ the 

property purchased out of their joint funds, m P r P, 

01 i° int - to the sums advanced by each of them.® Such purchasers 
are in the nature of partners and their relations 
should he judged <»n that basis. So on the death of a co-sharer his interest 
will survive and the surviving partners will be considered as tiustees 
representatives of their deceased partner. < 4 > 

1233 Where the vendor sells property over which lie has no title, the 

purchaser’s suit for refund of the purchase-money shouM 

Limitation lor b , j a xvithi n three years in accordance with Artuste W O 
suits. the Limitation Act.<» And the starting period for hmita- 

s^Tthcl tUv. saU- 1 'iJ-.a' ; “asth^vendeTc^ 

th 

tion was either due to the act f “} e hinlse lf answerable for it by proper 
other cause, the ^ , jf llulreove r, the sale deed was registered the 

ssstzst rts.? rs st afA* 

u.ot,8b"J“Vi." ECTa >.t »<I. n*>" I—. b "" d b > ,h * I -" 

Limitation. < 8 > 

i no a The lien in the case of a purchaser, extends to (i) all instalments 

1234 ‘ of the purchase money ;< 9 > (*i) interest thereon at. 4 per 

To what P»y- ' nnum .(io) (Hi) sums paid under the contract 

the lien ex- cent^ per unpaid purchase-money; (.») interest 

tton ;<u* and (e) the c^tts of an unsuccessful action by the vendor agamst 
the purchaser.< 12) 

1955 Where the vendor agrees to sell his property free from lncum- 
123D. anfl 1( ,., ves portion of the purchase-money with 

Wh6 , r , e trom the ‘ buyer, this sum falling short of that required to 

mcumbVce discharge the incumbrance, it has been held by the Pnvy 


m Per Lord Cranworth in Pose v. 

01 TrutL 2 AcMHof 1882) : 

f 4br 

'/.! r.ake v. Oibson , 1 Eq. Ca. Abr., 
294 • Lake v. Craddock. 3 P. Wms.,158; 
Ss. 20, 22. English Partnership Act, 

18 (5) Ramanathav. Ozhaloor, 21 I. C.. 
740 • In Kande Dost v. Srihan, 52 I. C 
(C.),’ 209 the limitation was held to be 6 
VA orn under Art. lift* 

' (6) Ardeshir v. Vajesing , 25 B. 593 : 
distinguishing Venkatanarasimhulu v. Pe- 
” 18 M. 173. 

(T)kishenlal v. Kinlock, 3 A.. 712: 


A manat Bibi v. Ajudhiu. 18 A. 160; 
Krishnan v. Kantian, 21 M. 8 : Zamindar 
of Vizianagram v. Behara , 25 M. 58 / ; 
Bahadurlal v. Jadhao, 2 Nag. L. R*. 1 ** ; 
In such a case if the deed be unregistered. 
Art. 65 would appropriately control limi¬ 
tation. . on 

(8) Ranuinasari v. Muthusami . .«> IY1 - 

248. , 

(9) Bryant v. Beek, 4 Russ. 5 ; Mycqctc 
v. Beatson, 13 Ch. D., 384 (386). 

(10) See ante. * 

(11) ' r„e v. Watson, 10 H. L. C., 6/2. 

(12) Turner v. Marriott, L. R-. » 

744. See Fry on Specific Performance, 

p. 659. 
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Council that, the vendee could retain the amount as a security 
in order that the property sold should he freed from incumbrances upon it 
and that he should have a good title. He was entitled to retain it, until 
the vendor provided the rest of the money necessary for the purpose. It 
was not a deposit upon which the vendee would be liable .to pay interest, 
unless he refused or omitted to pay, when he was informed by the vendor 
that he was prepared to pay the balance. Without the balance he was not 
bound to pay or tender the insufficient amount in hand.< 1 2 > 


1236. Omission to disclose when fraudulent. —The lust clause enacts 
01s (1) (a) & that the omission to make the disclosure mentioned therein 

(5) (a). would make the party liable in the same manner as if he 

were guilty of fraud. Of course, instances have before been given where 
the party misrepresenting cannot be said to he guilty of fraud in the sense 
the term is defined in the Indian Contract Act.< 2) The introduction of this 
clause has wrought an important change in the relation as between buyers 
and sellers. The old common law maxim of caveat emptor, which even 
in England was hedged round with so many exceptions as “ well nigh to eat 
up the rule ”< 3 > has here been entirely superseded. Tt is immaterial now 
whether the party liable is or is not in fact guilty of fraud. Here the law 
imposes an obligation to give correct information, and if he does not do it, 
he is liable, it- being immaterial whether the misrepresentation made was or 
was not made in the honest belief that it was true.< 4 * > The use of the term 
“ fraudulent ” here follows the English law. but the appropriateness of the 
nomenclature has been questioned in England. To herd together it is said, 
under a collective word like 44 fraudulent ” people who are honest and people 
who are dishonest cannot tend to the maintenance of commercial morality.(5) 
No doubt a person who acted honestly but omitted to supply a material 
information is not fraudulent in the general acceptation of the term which 
always implies some degree of moral turpitude. But- the term has now 
acquired a technical sense, and in that sense it has become a part of the 
accepted legal vocabulary. 


1237. A substantial deficiency in area of property is itself a good ground 
for not forcing a sale on an unwilling purchaser, whether in execution of a 
decree or by contract. < 6 > Nor is such a case a fit one for decreeing specific 
performance with compensation for deficiency, inasmuch as to do so would 
be to make a new contract between the parties.< 7 > But where at a 
Registrar’s sale, the misrepresentation does not go to the essence of the 
contract, the remedy which the purchaser can claim is compensation and not 
annulment of the sale.< 8 > In a private sale, however, a different principle 
prevails. A misdescription of the nature described in clauses 1 (r/) and “> (a) 
would entitle the party aggrieved not only to throw up the contract, for 
fraud vitiates the most solemn acts, but the party aggrieved may recover 
damages into the bargain. Again, the court will never force a purchaser to 
take a title which is shewn to be bad, and which will expose him to an 


(1) Muhammad v. Muhammad. 21 A. 
223. P. C. 

(2) S. 17. see Low v. Bouverie, L. R., 
3 Ch. D.. 82. 

(3) Per Lord Campbell in Eichholz v. 
Bannister, 34 L. J. Ch., p. 105. 

(4) Law v. Bouverie, [1891], 3 Ch.. 82; 

Derry v. Peek, 14 App. Cas. 337, distin¬ 

guished. 


(5) C'ackett v. Keswick, [1902], 2 Ch., 
450. 

(0) Bank of Bengal v. Akhoy Kumar, 
0 C. \V. N., 365 ; following Jacobs v.Bevell, 
2 Ch. D., 858. 

(7) Ibid, p. 3G9. 

(8) Administrator-General v. Aghore Xath, 
29 C. 420. 
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immediate law suit, against which he will have no defence.f 1 ) So again the 
court will decline to assist the vendor if the purchaser would thereby be 
involved in litigation quite beyond any value he could possibly get/ 2 3 ) But 
a purchaser who lias wilfully rushed into a bargain has to thank himself if 
he finds his title defective. “ Where a sharer in certain property purchased 
from his co-sharer some lands forming a part of the common property, and 
in the subsequent partition-suit between the co-sharers of the property a 
portion of the land sold fell to the share of the purchaser himself, he 
not thereupon sue his vendor for damages with respect to the portion of hi^ 
purchased land allotted to his own share, since the purchaser when he bought 
the land could not but be aware that though the contract was performed, 
and he was put in possession of the land sold to him, his position could only 
he protected by the action of the court in subsequent partition proceedings. 
The liability to partition in regard to the land was one which could not be 
removed by the vendor, as must have been well-known to the purchaser. 

1238. That a sale cannot be set aside merely on the ground of under¬ 
value has been settled in England by legislation/ 4 ) But although inadequacy 
per se is not a ground for annulling a contract, i f is always an element o 
weight not to be disregarded when a transaction is attacked on the ground 
of undue influence, unfairness or fraud/ 5 ) But where, however, both the 
parties were ignorant of the value of the property at the time of the contract, 
the question of inadequacy becomes immaterial/ 6 ) 

1239 Effect of Non-disclosure. —The effect of non-disclosure mentioned 
in the two paragraphs has been at length discussed before and to 'vh.ch 
reference should be made for more particular information(7) (> 1236). A 
party though entitled to set aside a sale, may lose his right bv his conduct 
evidencing Intention to treat the sale as binding. For example, where the 
vendor after he knew of facts entitling him to set aside the sale or recover 
damages accepts the balance of the purchase-money to which he had no title 
except on the footing that the sale was not to be set aside, he cannot be 
afterwards permitted to repudiate the contract of which he has thus 

deliberately secured the benefits/ 8 ) 

1240. Cancellation of conveyance.— It has already been stated before 
that the ri<dit of the purchaser to avoid a contract stands upon a diffeient 
footing from his right to avoid a conveyance. In the first case specific relief 
being merely discretionary the court is permitted wider latitude to enforce a 
contract than it is permitted in cancelling one when made. As Lord Camp- 
hell said “ In the court below the distinction between a bill for earning 
into execution an executory contract and a bill to set aside a conveyance 
that had been executed has not been distinctly borne m mind : with regard 
to the first, if there be misrepresentation or cancelment which is materia! 
to the purchaser a court of Equity will not compe him toJJ® 
purchase ; hut where the conveyance has bean executed ... a court of Eqi 
will set aside the conveyance ordv on the ground of actual fraud , and the 
would be no safety for the transactions of mankind if upon discovery hem 
made at any distance of time, of a material fact n ot disclosed t o the pur chas 


(1) Scott v. Alvarez, (1805). 2 Ch.. 613. 

(2) Per Rigbv. L. J.. in Scott v. Alvarez, 
[1805], 2 Ch., 603 (616). 

(3) Shivrain v. Bnl Doji, 26 B. 510 : 
following Ellin v. Roger*, 20 Ch. D., 61 
( 666 ). 

(4) Bhimbhat v. Yeshwantrao, 25 B. 

126 ; following Kedari v. Aswarambhaf, 


3 B. H. C. R., 11 : S. 16, Indian Contract 
Act. (TX of 1872). 

(5) 31 Viet. C. 4. 

(6) Dart.. 1200. 

(7) Specific Relief Act (I of 1877). S. 

35 and illustrations. 

(8) Law v. Law, [1905], 1 Ch., 14 

(150). 
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of which the vendor had merely constructive notice, a conveyance which ha-l 
been executed could be set aside.”* 1 ) The statutory provision bearing < n 
the subject is that contained in s. 39 of the Specific Relief Act which, 
however, leaves it to the discretion of the court to cancel an instrument 
void or voidable, but the courts are guided in their discretion by the rules 
and practice of the English Courts of Equity which require proof of nothing 
short of an actual fraud to cancel a completed conveyance. And even w her • 
such fraud is made out, the courts will not cancel a sale where the parti* < 
cannot be put back in stain quo ante the purchaser to receive back his 
purchase-money* 2 ) and the vendor to receive back the property 
unimpaired.* 3 ) It therefore follows that the claim to rescind must be made 
with reasonable promptitude* 4 ) and before the interests of third parties have 
intervened. 

1241. Before decreeing rescission the Court must not only be satisfied 
that the sale was brought about by fraud, but also that money compensation 
would be no adequate relief.* 5 ) Non-payment and inadequacy of consideration 
are no ground for rescission. Where consideration is not paid it may be 
sued for, while inadequacy may be made good in a suit for damages.* 6 ) But 
this is a general rule which the court will waive in cases of flagrant 
wrong.* 7 ) The right of rescission may be enforced by or against the legal 
representatives of the parties But it cannot be enforced against a bona fide 
transferee without notice.* 8 ) Mutual mistake is of itself no ground for 
rescission, after conveyance, though in a very strong case affecting the 
-substance of what was purchased the court may decree it.* 9 ) 

1242. Court-fee. —A suit for a declaration that a sale is invalid must be 
stamped as for consequential relief,* 10 ) it being immaterial that the plaintiff 
•still alleges to be in possession of the property.* 11 ) 

56. Where two properties are subject to a common 

charge, and one of the properties is sold, the 
buyer is, as against the seller, in the absence 
of a contract to the contrary, entitled to have 
the charge satisfied out of the other property, 
so far as such property will extend. 


Sale of one ol 
two jfroperties sub¬ 
ject to a common 
■charge. 


SYNOPSIS. 

Paragraphs. 
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1243. Analogous Law. —This section, which is taken from the English 
lawC) furnishes an instance of marshalling applied to sale. It enacts an 
exception to the General rule embodied in s. 82. The same rule, in so far as 
it is applicable to mortgages, is defined in section 81. The rule presupposes 
tin- existence of a concealed incumbrance, but “if there is a declaration 
>r covenant that the property is free from incumbrances, the first purchaser 
is entitled to be relieved against the seller and latter judgment creditors 
claiming under him. so that the estate unsold must bear the whole of the 
prior judgment debt, as well as its own subsequent incumbrances. But ‘.his 
does not^ touch the question between several innocent purchasers. ”< 1 2 3 > 

The right here declared was enforced in favour of purchasers without 
notice of the common charge in cases determined even before the Act. 
And the rule was held applicable alike to execution sales. (§ 1248.) 

1244. Principle. —This section is founded upon the equitable principle 
that the seller, being primarily liable for the debt charged on his property, 
must satisfy it so far as the property in his hands will extend, after which, 
tin- property in the hands of the purchaser can be proceeded against to 
satisfy the remaining debt. There is some difference between the rule here 
enunciated and the doctrine of marshalling stated in section 81. The 
latter is dependent upon notice but this section would apply equally 
whether the purchaser had or had not notice of the charge, unless he has 
contracted to discharge it out of the property sold to him. The rule here 
permits marshalling in the limited case in which the party claiming 
marshalling is a purchaser and the party against whom it is claimed is the 
original mortgagor. It has no application as between purchasers of 
several properties subject to the same mortgage. As between such purcha¬ 
sers the several properties are liable to contribution to the mortgage debt 
in proportion to their values.^ 

1245 Meaning of Words.— ‘ Common charge.” i.e., a charge common 
to the two properties. If it is distributed quantitatively on the two pro¬ 
per ies each property will bear its own burden. Charge is here used m 
h sense of an incumbrance and not in the limited sense given to it by 
section 100. “As- against the seller “ implies that the right can only be 
enforced as against the seller and only out of the [ other property subject 
to the charge left in his hands. It would not avail against the subsequent 
purchaser of the other property. But a mortgagee who foreclosed the 
seller’s interest was held entitled to the equity of this section .w 


1246. To What Cases the Rule applies. —The rule here enacted applies 
to a case of a vendor versus the purchaser. It is limited in its operation 
to the case in which the party claiming marshalling is a purchaser and the 
party against whom it is claimed is the original mortgagor. It has no 


(1) Darby's Estate (In re) (1907). 2 

Ch., 465 ; Barnes v. Racesler, 1 Y. & C. 
Ch., 401 ; followed in Flint v. Howard , 
[1893]. 2 Ch., 54; Sugd., 746, 747. 

(2) Sugd., 746. 

(3) Toolsee v. Munnoo Lai, 1 W. R.. 
353 ; Nora Eowadi v. Sheikh Abdul , (1864). 
W. R., 374; Bishonath v. Kistomohun, 
7 W. R.. 482 ; Rodh Mai. v. Ram Harakh, 


7 A. 711 ; Ram Lochun v. Ram Narain , 
1 C. L. R., 296 ; Tadigobla v. Lakshmamma . 

5 M. 385. # • oi 

(4) Magniram v. Mehdi Hossein 9 31 

C. 95 ; Din Dayal v. Ghirsaran Lai, 42 A. 
336 ; Hiromal v. Jhailiomal, 8 S. L. R.» 
257 ; 28 I. C.. 49. . . r 

(5) Taraprasanna v. Nil mom, -41 o. 
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application as between a mortgagee of the seller and ilie buyer' 1 * though 
in a Calcutta case it was applied to a second mortgagee wiio had foreclosed 
the mortgagor against the first mortgagee.< 2) In the first place t lie rule 
applies only in the absence of a contract to the contrary. As such, it will 
be construed its an implied incident of every contract of sale. In the second 
place, it has no application where only the equity of redemption is pur¬ 
chased,^ nor as between a mortgagee of the seller and the buyer. (4) 4 
though upon general principle, when the mortgagor sells not merely the 
equity of redemption but conveys a portion of the property itself free from 
incumbrance, the purchaser may insist upon the mortgagee proceeding in 
the first instance against the rest of the property in the hands of the 
mortgagor.< 5 > The section, again, has no application to a case between 
purchaser and purchaser, although upon reason and principle, it is difficult 
to see why if marshalling is to he allowed as between two subsequent 
mortgagees, it should not be allowed as between subsequent purchasers.< bl 
Quoting the words of Dart, the application of the rule may he thus 
illustrated: “ If two estates, -V and V. are subject to a common charge, 
and estate X is sold to .1, A will, as against the vendor and his re¬ 
presentatives, have a ftrima fiicic equity, in the absence of express agree¬ 
ment and whether or not he had notice of the charge, to throw it primarily 
on estate Y in exoneration of estate X.”^ 

1247. If in this case a third person (B) purchases the property Y with 
notice of the charge and of the prior sale of the property X to A. his 
estate (Y) will he primarilv liable in the same manner as if the estate had 
remained unsold in the hands of the seller.^ ‘‘ If B «t the time of his 
purchase have notice of the charge as affecting ) . but be not let to suppose 
that estate X is also subject to it. or if lie purchase without, notice of the 
charge aud 4 purchased with notice of the charge as affecting Y . in either 
of these cases, it is conceived. B'* equity is inferior to A s and the entire 
charge must rest primarily upon Y."<®> But. if B purchase with notice 
of the charge as affecting Y. and with no notice of the sale to ,1. and Oe 
led to suppose that X is subject to the charge, or if both purchase without 
notice of the charge, B'* equity would appear m either case to be equal m 
degree to A '*; so that either party, by taking a transfer nt the charge and 
securities (supposing them to be such as to give the incumbrancer a claim 
at law against the two estates), would, it is conceived be able to throw 
the charge exclusively upon the other So the incumbrancer himself if 
able to proceed at law against the estates, might proceed against the two 
in such proportions, or against such one only as he saw ht; and the pur¬ 
chasers if they had the legal estate (as might happen in the case of the 
incumbrance being a rent charge), would have no remedy as. between them- 
-pi™. but. if their estates were equitable, or if the incumbrancer were 
obliged to or did in fact resort to a Court of Equity for payment of his 

^ A % • 1 C ^ • A • ft l ~ - ft ft *ft » ft .ft ft l ft ft 1. ft . . . ^ ^ 


claim 


then the equities being equal. .4*.* would prevail as being prior in 


(1) Subray a v. danpa , 35 B. 305. 
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v. Nilmoni, 41 C. 418. 

( 4 ) Subraya v. danpa, 35 B. 305 (400). 

( 5 ) Krishna v. Muthukumara, 20 M. 
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date.-a) It is, of course, clear that where the owner first 

property and afterwards sells a portion °* 1 ? portion sold to him; and 

b. t r“. b r “ «s*t tr&snfjrs. * *- 

section.^ . £ 

been applied to execution-sales 1 m , extent of the property. 

In all cases the liability is commensurate with the extent J P P ^ 

1 wnrb^eawVm the propeHy 

fn possession of tL property. Where a decree “es a hen ove, ^ 
property, for a certain sum m £vo»r of B . -nd «■.bse-q«e,^ orce hjs * Ken 

i£? 

r hehl^Uable ^Ucharge the mcum = although^ was pmperty 

clse° was p”" (F«5 a further discussion on this and similar 

cases see section 81 and the commentary thereon.) 

Discharge of Incumbrances on Sale. 

57 (a) Where immoveable property subject to any 

incumbrance, whether immediately payable 
provision by or not> i s sold by the Court or in execution 
court lor incum- f Hpproe or out of Court, the Court may, 

SETVre?roin S8,e ° { f £ £ nks fit, on the application of any party 

to the sale, direct or allow payment into Court,— 

(1) in case of an annual or monthly sum charged on 
1 the property, or of a capital sum charged on a, 
determinable interest in the property,—of such 
amount as, when invested in securities of the- 
Government of India, the Court considers wil e 
sufficient, by means of the interest thereof, to 
keep down or otherwise provide for that charge, 

and ____ 

in which, however, the rule was otherwise 
inapplicable. Khirodhar v. Oaja 

(1925), P. 484. # . - w 

(4) Bishonath v. Ktsto Mohun, 7 
R., 483; Radha Mai v. Ram Harakh, 

7 A. 711. 
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(2) in any other case of a capital sum charged on the 
property,—of the amount sufficient to meet the 
incumbrance and any interest duo thereon. 

But. in either case there shall also be paid into Court, 
such additional amount as the Court considers will be 
sufficient, to meet the contingency of further costs, expenses 
and interest, and any other contingency except depreciation 
•of investments not exceeding one-tenth part of the oiiginal 
amount, to be paid in, unless,the Court, for special reasons 
(which it. shall record) thinks fit to require a larger additional 

amount. 

(b) Thereupon the Court may, if it thinks fit, and after 
notice to the incumbrancer, unless the Court, for reasons 
to be recorded in writing, thinks fit to dispense with such 
notice, declare the property to be freed from the incum¬ 
brance, and make any order for conveyance, or vesting 
order, proper for giving effect to the sale, and give directions 
for the retention and investment of the money in Court, 

(c) After notice served on the persons interested in or 
•entitled to the money or fund in Court, the Court may direct 
payment or transfer thereof to the persons entitled to leceive 
or give a discharge for the same, and generally may give 
directions respecting the application or distribution of the 

•capital or income thereof. 

(d) An appeal shall lie from any declaration, order or 
direction under this section as if the same were a decree. 

(e) In this section “ Court ” means (1) a High Court 
in the exercise of its ordinary or extraordinary original civil 
jurisdiction, (2) the Court of a District Judge within the 
local limits of whose jurisdiction the property or any par 
thereof is situate, (3) any other Court which the Local 
'Government may, from time to time, by notification in tne 
official Gazette,'declare to be competent to exercise the 
jurisdiction conferred by this section. 

SYNOPSIS. 

Paragraph 

121,9 Analogous Law. 1252. Procedure. 1250. Inapplicable to 

1250. Principle. 1255. Notice. mortgage-decree. 

1251 Meaning of 125!/. Limits of the 

Words. Rule. 
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1249. Analogous Law. —With tlie exception of the last two paragraphs 
thi> section copied almost verbatim from the English Conveyancing Act, 
section 5 . 0 ) 

1250. Principle.—This section is enacted to facilitate the realization of 
tair value for incumbered estates, which, as experience shows will not oe 
otherwise readily sold for their fair intrinsic value. For intending pur- 
chasers are as reluctant to offer a fair price for incumbered property as tne 
property is itself sometimes not susceptible of a fair and exact valuation 
Tlie section further enables the parties to a sale to invoke the assistance 
of the court for the purpose of fulfilling their contracts. In the wordsi o 
Kekewich, J : “ Until it came into force a purchaser was entitled to objec 
that he did not get his estate in fee because there was a charge— it mignt 
be only an insignificant charge, such as a small legacy payable m future 
Hi* cot off his bargain unless he and the vendor could arrange on some 
scheme of indemnity. ”< 1 2 3 > No such objection, can now thwart the 
purchaser, since if any difficulty arises it can be cleared away by resort n 
to the provisions here made. Where property is intended to be sold free 

from incumbrance, the court is empowered on the application of any of the 
parties to the sale to declare the property to be freed from mcumbiance 
,fter receiving in deposit for payment to the incumbrancer the capitalized 
value of periodical charge, or the capital sum charged on the property^to¬ 
other with other incidental expenses. The section is inapplicable to cases 
? n which a decree has been obtained on the incumbrance, for then the latter 
having merged into the former, the incumbrance, as such, ceases to 

exist , (3) 

1251 Meaning of Words.—The term incumbrance is not defined in 
this \ct * It has been, however, defined in the English Conveyancing and 
h iw of Property Act. 1881. thusIncumbrance includes a mortgage in 
fci- or for a less estate, and a trust for securing money, and a lien, and 
charge of a portion, annuity, or other capital or annual sum; and 
incumbrancer has a meaning corresponding with that of mcumbiance, and 
include- every person entitled to the benefit of an incumbrance or to 
require payment or discharge thereof.’< 4 > The term is. it is 
uJ*d in this section in the same sense, and 'youId include a chai p c 
such as may be created by an annuity. “ Direct or allow direct in the 
case of sales by the court, and allow in the case of sales out of court, 

“ X’nlcss the court for special reasons' as where the interest is to be paid 
for a fixed period certain, or a larger sum is required to pay off further 

advances/ 7 ) 

1252. Procedure.—Under this section, the court has power to declare 
anv estate free from incumbrance in the manner stated in the section 
Tlie court however, cannot act suo motu since its power is to be exercised 
on the application of any parti, to the sale. Nor can the court, it is 
apprehended, determine the question ns to the existence of an 
incumbrance,<*> but if the existence of the incumbrance is admitted, the 
court will act whether it is immediately payable or not. For the purpose 


(1) 44 & 45 Viet. C. 44. 

(2) In ro Frente's Contract, [1895], 2 
Ch.. 256 (266). 

(3) Mallikarjuna v. Narasimha, 24 M. 
412. 

(4) 44 S.. 25 Viet.. C. 41. S. 2 (vii). 


(5) Cf. S. 101, post. 

(6) Great Northern Railway Co. v. San¬ 
derson, 25 Ch. D., 788. 

(7) See S. 78. post. 

(8) Per Kekewieh J.. in In re Frente s 
Contract. [18951. 2 Ch.. 256 (261): v 
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of deteriniuing the nature of tlu* incumbrance, tlit- court will construe the 
documents creating the incumbrance. “ By parties to the sale " is no doubt 
intended the vendor and tlu* purchaser who are the only parties to a sale- 
transaction. It certainly cannot include a mort'»a*a*e who though interested 
in the sale, may be a party in the suit in which the sale is made, but he 
does not thereby become a party thereto. 


Notice. 


1253. On receiving an application under this section, the court would 

ordinarily issue notice to the incumbrancer t.» state the 
amount of the incumbrance as well as tlu* security which 
he may consider sufficient in substitution of his incumbrance. Of course, 
it is not incumbent upon the court to issue such notice, and there is no 
provision made therefor; notice under section 102 being confined only to 
Chapter IV relating to mortgages. But since the inquiry under this section 
is to be a judicial inquiry, the court cannot fairly adjudicate upon the rights 
of the incumbrancer without hearing him. Under the English Statute, the 
giving of notice before declaration is discretionary with the Court. But 
under several other Indian Acts where notice is not explicitly provided 
for. it has been held by the High Courts that the court does not exercise 
a sound judicial discretion in passing orders which may prejudice a party 
without giving him a chance of being heard. 0> But the object of the rule 
cannot be defeated by the circumstance that the incumbrancer cannot be 
found. It has been held that in applying this section the court should not 
too strictly follow the words of the Statute. 


Limits of 
rule. 


the 


1254. “The enactment being remedial,” observed Kekewich, J. f “ 1 

ought to give such elasticity to it as the words permit. < 2 > 
But the court will not. under the power given to it, compel 
a vendor of land to pay money into court for the purpose 
of discharging an incumbrance upon the land, when the result of so doing 
would be °to inflict a great hardship upon him, as, for instance, if the 
incumbrance is a perpetual rent-charge, and the sum necessary to procure 
its discharge, would far exceed the amount of the purchase-money payable 
to the vendor. Tn a case, a Railway Company contracted to sell some 
superfluous land, ‘free from incumbrance’ for 4*808. The contract 
provided that, if the purchaser should decline to waive any valid objection 
to the title, the Company might at any time rescind the contract, without 
paving the purchaser any costs or compensation. I he abstract of title 
shewed that the land was subject to a perpetual rent-charge of €03 issuing 
out of it. The purchaser having required the Company to procure the 
release of the land from the rent-charge, and the Bailway Company having 
refused, Pearson, J., in delivering judgment against the purchaser observed 
“The question is, whether under section o of the Conveyancing Act. I have 
power, or at any rate, whether I ought to compel the Company to take 
the necessary steps to release the land from the rent-charge. Section 5 
is only permissive in its language. Tn the present case, the sum which 
would have to be paid into court would be about €2.300. The first question 
is, whether section 5 applies at all to a case of the kind, and T am rather 


(1) Criminal Procedure Code (Act V 
of 1808), S. 437 ; E. v. Harula* Sanf/nl. 
15 C. 008 ; E. v. Jaijai Ram. 2 C. W. X.. 
1G0 ; E. v. Balasumnafatnbi, 14 M. 334. 


F. B. 

(2) In re Freme's Contract, (18051. 2 Cli . 
250 (201) upheld O. A., if,.. 778. 
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disposed to think that it does not. I am not asked by the vendor to make- 
use of the power conferred by this section, but I am asked by the purchaser 
to say that the vendors ought to apply to the court- to make use of that- 
power, when the vendors do not wish that the court should do so. I t hmk : 
that, when it is said that the court may ‘direct or allow payment into court, 
the word direct applies to a sale by the court, and the word ‘ allow to a sale 
out of court. This rent-charge, is secured on the land by an Act of Parlia¬ 
ment, and I have great difficulty in saying that section 5 of the Conveyancing 
Act applies at all to such a case, so as to enable me to take away from the 
persons who are entitled to the rent-charge, that''which the other Act has 
given them, without their consent, and indeed, without any notice to them. 

I should hesitate a long time before I could come to such a conclusion. 
l»ut, supposing that, upon the application of the vendors, I could declare 
tlie land free from this rent-charge, what I have to consider is, whether, 
where the vendors made no such application, I oughc to insist on their 
doing so, when they would have to pay into court a sum very considerably 
in excess of the purchase-money of the land. I am not aware that the 
court has ever said that the vendor is not entitled to rescind a contract, 
when the contract contains a provision such as that which is contained in the- 
present contract-, and when the result of his not rescinding would impose on 
him, terms which he never contemplated, and which, if he was not a rich 
man, would inflict on him the greatest possible hardship. In my opinion, my 
decision ought not to depend upon the length of the vendor's pursed 1 ) In 
the case of an ordinary vendor, I think I should have declined to order him 
to pay into court a sum very nearly three times the amount of his purchase- 
money and the fact that the vendors are a wealthy company, ought not, 
in my’opinion, to make any difference.”< 2 > Under this section property- 
sold free from mortgage may be redeemed.< 3 > 


1255. The interest payable under the section is that due up to the 
date of payment, and not only that due as on the date of the application.£>• 
In England usually ail extra charge of 10 per cent, is ordered to be 
deposited to meet the contingency of further costs, etc.O Investmen 
made at the request of one party will not affect the other by any variation 
in the funds. It is therefore always advisable to state at whose request th 
investment is made. Upon an application to the court, under this section 
the court will decide a question of construction involving the deterioration 
of interests in future if the decision of such question is necessary m order 
to ascertain what sum of money ought to be set aside to ansver 
the incumbrances, and where the lower court had failed to decide the 
question, it was decided in appeal, notwithstanding that it affected the- 
future rights of unborn children, the interests of those children being the 
same* as those of the existing children who were before the-court. 
the claim of the incumbrancer to receive the money is not clear, the court 
will keep the money in medio , either where it is, or m court till he- 


(1) Greut Northern Railway Co. v. Sander¬ 
son, 25 Ch. D., 788 (793, 794). 

(2) Milford Haven Railway and Estate 
Co. v. Mowatt, 28 Ch. D., 420 ; see Richard¬ 
son v. Richardson [1900], 2 Ch., 778 ; 
In re Money Kyrle's Settlement [1900], 

2 Ch., 839 (843). 


(3) Patching v. Bull, 30 ^ ( El }g-V 
244 ; Dickin v. Dickin, (1882), W. 113. 

(4) Cf. Stock v. Meakin, [1900], 1 Ch.,. 


(5) Ambrose v. Ambrose, 1 Cox., !***• 

(6) In re Freme's Contract [1895], 2 
Ch., 256, O. A. ib., 778. 
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Inapplicable 

mortgage-decree. 


s. 57«j «••••- ....-.— -— 

establishes his claim. And the same rule will apply where the mortgagor 
seeks to shew the mortgage to be void. The powers of the court in dealing 
with matters of tie's kind are absolutely hampered, but its proceedings 
being open to an appeal, and since Appellate Courts are Courts of correction, 
it must not unnecessarily put parties to expense which it is the object of 
the section to avoid. 

1256. As observed before, where a decree has been obtained on a mort¬ 
gage, the latter merges into the decree, and cannot be 
t0 paid off, following the provisions of the section. So where 
a person purchased certain property previously mortgaged 
to another who had obtained a decree on his mortgage, but who had during 
the progress of the negotiation for the purchase of the same property given 
a written undertaking, to accept from the purchaser a certain amount in 
full satisfaction of his decree, and that he consented to the proposed sale 
to him. The purchaser thereupon completed the purchase, retaining the 
proposed sum for payment to the mortgage, who, however, refused to accept 
it whereupon the purchaser applied under section, to deposit the agreed 
amount and for a declaration that the property was freed from the incum- 
brance. The mortgagee contended, inter (ilia that the mortgage Iia\ing 
merged into the decree, the section was inapplicable and that, in any 
case! the section would not apply where it involved the question of the 
adjustment of a decree out of court. These contentions were upheld by 
the court which, however, held the question to be covered by section 244 c) 
of the Code under which the mortgage-decree was held to have been fully 

satisfied. ____ 

(1) Malibargina v. Nara Si inha, 24 M. 412. 
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Civ. Pro. Code, 1908. 

S. 2(17) 

... 179 

Ss. 12, 13 

... 508 

S. 15 

... 570 

S. 10 (d) 

... 791 

S. 00 

143, 107, 179 

S. 04 

500, 573 

O. 2, r. 2, Repeal by 

necessary 

implication of 

23 

(). 7, r. 7 

l 1 o 

O. 21, r. 53 

55 

O. 21, rr. 54 and 55 

573 

O. 21, r. 03 

... 574 

O. 21, r. 73 

378 /. n. 

O. 21, r. 89, Repurchase 

under. 

saved by Tr. P. Act 

32 

O. 22, r. 10 

177, 592 

O. 34, r. 2 

589 

O. 34, r. 3 

... 574 


'Class. 

See Election. 


Clog on Redemption. 

See Equity of Redemption. 

Code. 

See Codification. 


XXIV 


Codification. 

Artificial rigidity, its disadvant¬ 
age 

In India not to change unneces¬ 
sarily existing, enacted or 
case law nor to disturb prior 
contracts and established us¬ 
ages xxiv, xxv 

Macaulay’s view of ••• xxiv 

Necessity for ••• xx "| 

Origin and growth of xxu, xxiii 

Principle of ••• xxiii 

Symmetry, certainty, conducive¬ 
ness to universal knowledge 
and uniformity of jurisdiction 
are advantages of ••• xxiv 

Utility of Codes ••• xxiv 

When Code useful ... xxiii 


Collateral Security. 

Charge operates simply as, with¬ 
out transfer of interest in 
property 

Collusion. 

By solicitor common to both 
parties, .Effect of, on notice ... 

Document executed under collu¬ 
sion and fraudulently regis¬ 
tered will support no claim ... 

Commercial Transactions. 

Constructive notice. Doctrine of, 
if governs 


xliv 


11 


93 


104 


Commission Agent. 

Agent, is an 


111 


Common Carriers. 

Common law obligations of, still 
in force -% ••• 


22 
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I’ai.k. 


I'auk. 


Communism. 

Theory of, as primary stage in 


history of property ... vi 

Companies Act (VI of 1882). 

First schedule, Ss. 8—II ... ”3 

S. 44 • • • 13 

S. 213 ••• 601 

Company. 

Notice through directors and 

officers of. is notice to 111. 112 


Persons dealing with, have notice 
of memorandum and articles. 

Winding up of. Petition for. 
Whether doctrine of lis pend* ns 
applicable to 

Compensation. 

Suit for, for breach of contract. 
Limitation for 


Compensation for Improvements. 


See Improvements. 


Compromise. 

Applicability depends on the 
nature of 

Contract of sale, on, of deter¬ 
mination of price 

How far effective in completing 
title 

Principle of restriction on aliena¬ 
tion applicable to 

When results in transfer, is subject 
to ordinary incidents 


2U<» 

070 

687 


296 


296 


Conclusive Proof. 

Defined. 


605. 606 


Concubine. 

See Hindu Law, Maintenance. 

Condition. 

Against insolvency, whether valid 381 
Compliance with, Substantial ... 382 


Condition— (coudd). 

Contingency often used synony- 
inotislv with word condition ... 37 

Forbidden by law. Instances of ... 378 

Fraudulent condition. Fulfilment 


of Transfer on ... 370 

Immoral or opposed to public 

policy. Instances of 379. 380 

Implying injury to person or 

property of another ... 379 

Impossible of fulfilment ... 378 

Partially impossible ... 3SS 

In conditional transfer is condition 


precedent, not condition sub¬ 
sequent • •• 3/8 

Performance of condition within 
specified time. Computation of 
time for . ••• 394 

Precedent, subsequent and im¬ 
possible, Difference between 155 378 
Precedent, subsequent and im¬ 


possible, Kffeet of, on transfer 378- 
Repurchase, Condition as to, a 


vendor’s privilege 

li7077 

See Alienation. 

Sale with, of repurchase 

... (>7i) 

Valid and void. What is 

380, 381 

Condition Precedent. 

Cy-pres fulfilment of, sufficient 

382 

Fulfilment of. Principle as to 

382 

Ignorance of, no excuse for 

not 

fulfilling it 

383- 

Condition Subsequent. 

Condition precedent and. Differ- 

ence between 

363 

Does not affect a person without 

notice 

388 

Duress how affects 

389* 

Fulfilment of 

389 

How operates 

386 387 

Limits of performance of 

387. 388 

Vested gifts not divested until 

every, is fulfil led 

388- 

What regard ed as merely 

in 

terrorem 

388- 
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Condition Subsequent -(concld.). 

When cannot l»e fulfilled or vio¬ 
lated oil account of duress, 
interest not forfeited 

Conditional Bequests. 

Fulfilment of condition essential, 
unless repugnant to nature of 
grant or immoral or illegal 

Valid under Hindu Law 

Conditional Sale. 

Burden of proof to show that 
transaction is, on whom lies ... 

Evidence of intention. Admissib¬ 
ility of, to show whether trans¬ 
action is. 

Meaning of 

Mortgage by. Procedure for realis¬ 
ing security 

Right to repurchase cannot be 
enforced unless condition strict¬ 
ly complied with li7 6. 

Sale does not cease to be an ab¬ 
solute sale and become a 
mortgage merely because there 
is a condition for repurchase ... 

With covenant for repurchase, 
how differs from mortgage by 
conditional sale (i75. 

With power to repurchase— 
Operation of the covenant 676, 

Conditional Transfer. 

Application of the doctrine in 
case of Hindu testator 

Condition precedent or subse¬ 
quent, Effect of, on vesting 
and divesting 376, 377, 

Coupled with provision against 
failure. Principle underlying ... 

Coupled with transfer to second 
person on failure of prior dis¬ 
position 

Fails when forbidden by law, 
etc. 


388 


383 
38 3 


678 


679 

675 

xlvi 


677 


676 


. • aw aw 

6 / I 


384 


378 


384 


383 


376 


Page 

Conditional Transfer— (conoid). 

Principle of ••• 

Rules re, apply also to moveable 

and immoveable property 377. 383 

Transfer to one person coupled 
with transfer to another on 
failure of prior disposition, 

383 

how operates 
Doctrine of acceleration 


384 


Ulterior disposition, when takes 

effect 384 * 385 

See Alienation, Transfer, Transfer 

of Property. 


Corquest. 

Acquisition of property, A mode 
of 


XV 


Consent. 

Can not validate a mere volun¬ 
tary alienation unsupported by 
consideration constituting justi¬ 
fying necessity 
See Ostensible Ownership. 


230 


675 consideration 


Apportionment of. where transfer 
is by persons with different 
interest 523, 524 

Dower, whether 630, 631 

Dower fixed in terrorem, whether 

valuable. ••• (i3 * 

• Executed ” ** executory " and 

“concurrent,” their difference 197 

Ex post facto, how affects volun¬ 
tary and voidable deed 629, 630 

- Good ” and “ valuable," Dis¬ 
tinction bet ween 197 » 198 

Grossly inadequate, effect of ‘>26, 68- 

Gross inadequacy of, whether 
evidence of fraud ••• ' 

Immoral, Effect of 

Instances of immoral considers- 

.. 197. 198 

tion 
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Consideration —(conoid). 

Important factor in determininu 
whether a transfer is fraudu¬ 
lent ... 02G 

Legal obligation. True test of 028, 021* 


Legality of, not 

presumed but 


must be proved 

• . . 

197 

Meaning of 

• • • 

XXX 

“Motive” and. 

Differentiation 


between 

... 


Past, how affects 

transfer 

029 

Past, no consideration 

197 

Required for determining whether 


a transfer is fraudulent 

020. 


G27, 

. 029 


The rules about restrictions on 
alienation applicable to all 
transfers whether with or with¬ 
out 

Transfer for a good, when fraudu¬ 
lent 

Unlawful, Law regarding 100, 

Valuable, not the same thing as 
price 

What is good and valuable con¬ 
sideration 

When relates back to first instru¬ 
ment 

See Ex post facto consideration. Salt. 


200 

625 

107 

083 

625 

020 


Construction of Acts. 

Abuse of powers not to be facili¬ 
tated by ... 10 

Act not retrospective. Meaning of xxix 
Act to be construed as a whole 8, 0. 10 
Alteration of law during pendency 

of suit. Effect of ••• 1® 

Ambiguities and doubts in cases 

of ••• 11 

American cases, 13, 14 

Analogous Law value of ••• 14 

Areas where Act not in force. 

Application of its principles to 19. 20 
Beneficial to be made ... 10 

Code, Essence of 0, /» 91 • 

Commencement of Acts ... 18 


Construction of Acts (contd.). 

Crown if affected bv statutes 

• 

generally 40,41 

Crown not to be affected by, 

without express mention ... In 
Definitions of terms. Extent 

value of ... 17 

English eases, 11, 12. 13 

Evasion of provisions of Act not 

to be facilitated by 9. In 

Extent of Act ... l.S 

(irninmatical sense of words to 

be adhered to ... 8 

Harmonious and consistent con¬ 
struction with itself and other 
Acts to be marie ... 9 


Harmonious with context, general 
frame and the real intention of 
the enactment 

Headings prefixed to sets of sec¬ 
tions, ... 17 

Illustrations, Value of ... 17 

Intention of legislature to be 

given'effect to ... 9 

Jurisdictions established not to 

be affected by ... 10 

Legislative changes. Effect of, on 
pie-existing rights and pro¬ 
ceedings commenced before 


such change 

o*_ 

m 

32 

Legislative proceedings. 

... 14 

15 

Marginal notes. Value of 


17 

New enactment retrospective 

in 


matters of procedure only 

... xxix 

No alteration in law beyond 

ex- 


plicit ones allowable 

• • • 

10 

Penal statutes to be strictly con- 


strued 

• • # 

11 

Preamble of Act. 

• • • 

15 

Previous state of low not to 

in- 


fluenee 

8, 9. 

10 

Pro-existing law, Value of, in 

7. 8 

. » 

Private rights. Encroaching 

on. 


or imposing burdens, to 

be 


strict 

• • • 

11 
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11 

17 

11 

11 


Construction of Acls— (concld). 

Privy Council decisions. Extent 

of value of, in 
Punctuation (if part of Act) 

Retrospective construction affect¬ 
ing procedure permissible 
Retrospective construction affect¬ 
ing vested rights 
Retrospective operation of acts 23—32 
Retrospectivity of operation of 

statutes 1 '» 18 

Rules of construction stated 
Saving of certain enactments, 
incidents, rights, liabilities, S. 2 
■Special Act modifies general Act in 

conflicting cases 

■Special Act not to be abrogated 

by 

Statute prohibiting transfers. 

Rule as to 
Title of Act 

See Aliens, Champerty and Main¬ 
tenance, Crown Oranta Act, 
Easement in Cross, English 
Law, Escheat, Repeal of Acts, 
Retrospectivity, Savings, Suicide, 

Trust, Vested Rights. 

Construction of deed. 

Surrounding circumstances 


Construction of Document. 

Conveyance to more than one 
person without words creating 
common tenancy creates joint 
tenancy 


8, 11 
20 
119 

11 

215 
. 16 


Construction of Statutes. 

See Construction of Ads. 

Constructive Estoppel. 

No such thing as 


l> Hi 


521 


105 


Constructive Notice. 

Cases of, arising f om possession of 
deeds ••• 


Constructive Notice —(concld). 

Charge, Of, inferred from posses¬ 
sion of deeds by third party ... 83, 
Defined 

Doctrine of, not applicable in 
support of a charge of direct 


84 

SO 


personal fraud 

... 75, 76 

Doctrine of, when applied 

74, 75, 81 

How arises 

... 75. 76 

Imputability of, against purchaser 

or mortgagee of testator’s 

property from executor 

... St), 87 

Limits of the doctrine of 

... 75, 70 


No more than evidence of notice 
Presumption of, from wilful ab¬ 
stention from inquiry 
Presumption of. when may be 
made 

True nature of 

Two kinds of, in English Law ... 
See Notice. 


80 , 


SO 

82 

50 

51 
SI 


Contempt of Courts. 

Alienation pending injunction is 595 

Contention. 

Commencement of ... 579 

Defined 569. /. n. 

Filing of petition for leave to sue 
in forma pauperis, when marks 
commencement of, in a suit ... 57!) 

When is a suit said to l>e con¬ 
tentious ... 569 

Contentious Suit. 

Essential for operation of lis 

pendens 

Mortgage suit where not 
Nature of, discussed 675, 576, 577, 
Partition Suit 
Partition suit. When not a 
What it comprises and when 
commences 579, 580, 

When the plaint itself indicates ... 

Contingency. 

See Condition. 


576 
578 
578 

577 

578 

581 

578 
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Contingent Interest. 

Conditional limitation of, whether 
valid 

Death of transferee does not, in 
England, deprive his represen¬ 
tatives of, when the contingency 
is a collateral event 
Defined xxxiv, 3G1, 

Exceptions 361, 366. 

Instances of interests apparently 
contingent 363. 

Limitations implying 364. 365, 

Of survivors 374, 

Of survivors, applicability of 
rule re to Hindus 
Of survivors. Result of the rule 
stated 

Rule as to failure of, Object of 
the rule 370. 

Test of limitations implying 364 
Unknown to Hindu Law, apart 
from gifts, settlements and 
testamentary dispositions of 
one’s own property 
Vested interest and. Difference 
and similarity between 362 363, 
When divested 
See Vented Interest. 

Contingent Limitations. 

Forms of 
What are 


283 


358 

362 

367 

364 
366 

375 

376 
375 

371 

365 


363 

376 

366 


387 

387 


Contingent Remainder. 

Defined 314, 316 

Executory interest and, whether 
transferable 

Feudal rule of. Object of ••• 37* 

How created ••• 

Origin of rule of 316, 316 

Rule as to failure of, compared 

with S. Ill of Succession Act 370. 

371, 372 

Rule os to failure of, not applic¬ 
able to construction of transfers 
by a Hindu ••• 372 


Contingent Remainder— (conoid.) 

When it foils 370, 371 

See Perpetuities, Vested Remainder. 

Contract. 

An unequivocul implied ugree- 
inent would have same effect as 
an express. ... ... 727 

Assignable generally, in the ab¬ 
sence of outstanding duty 175. 176 

Assignability of insurance, transfer 
of right of action in Court how- 
may be effected by ... 174 

Benefit of, whether a chose-in¬ 
action ... 68, 69 

Benefit of a, assignable, what is 

meant by ... 177 

Consists of an offer and its ac¬ 
ceptance ... 695 

Construction of 730, 731 

Damages for breach of. Rule 
relating to, in England, con¬ 
tract relating to land an ex¬ 
ception 710, 711 

Damages for breach of, 775, 776 

• Elements of a valid ... 695 

Executed and executory. Differ¬ 
ence between ... 175 

For re-sale is like contiact for sale 697 

Foreign sovereigns and ambassa¬ 
dors, By, Enforceability of 215, 216 
Includes transfer by sale, ex¬ 
change, leuse, mortgage or as¬ 
signment xxix, xxx 

Instances of assignability of per¬ 
sonal, between master and 
servant Legal practitioners 175 

Instances of assignability or other¬ 
wise of right to damages for 
breach of between principal 
and agent for ... 177 

Landlord and tenant 177, 17S 

Law of, includes law of transfer 
of property under extinction 
of obligations created by ... 117 
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Contract -icoucki.). 

May be oral or in wrii.ing 

Minor’s, Effect of 
Obligations under, bow arise 

Obligation arising out of, must 
be legal 

Partnership share 
Personal, when assignable 

Personal, are not assignable what 
is meant by 

Personal, if assignable in equity... 
Previous Law as to minors 

Purchaser with notice of a pre¬ 
vious. for sale of the same 
property is a trustee 
Ratification of, by minor 
Rect ifiable on ground of mistake 702 
Registration whether necessary 

for 

Right to recover damages .. 


005 

207. 20S 

120 

463 
... 178 

...174,175 

175 
170 
208 


Contract against Public Policy. 

Consideration re 

Judge’s duty to take objection on 
the ground of 


Page. 


180 


180 


463 

200 , 210 


000 


175 


Act 

Transfer by gift is not 


tion between 

See Executory Contract,, Personal 
Contracts. 

Contract Act (IX of 1872). 

Applicability of sec. S 
against perpeturties 

Partners’ mutual relati 
for determining 

References to ix. xxxv, 

40. 58. 74. Ill, 128. 172. 185. 180 
187. 270. 301,/. rt. 378. 520. 005, 025. 
028. 052. 000. 091. 095. 098. 710. 715. 
723. 735. 7P6, 740. 751, 753. 700, 783. 

793. 800. 803. 804 

Sections in Transfer of Property 
Act concerning contract to be 
read as part of xxx - 11 * 


701 


717 


Contract for Sale. 

Gives right of enforcing specific 
performance 

In case of two interdepend¬ 
ent contracts whether both the 
contracts can be cancelled 
In writing and unregistered, 
whether admissible to show 
transfer of ownership 696, 697 

Not assignable, when personal 701/. «. 
Of immoveable property. Breach 
of. Relief by money compensa¬ 
tion not adequate for 701, 702 

Of moveable and immoveable 
property, distinguished 
Of moveable property. Breach 
of. Relief by money compensa¬ 
tion adequate for ••• 702 

717 


and 

eon- 


Of land is indivisible 

Contract 


Purchaser should sue for specific 


• • • 

xxx 

performance of the. when 


• • • 

XXX 

vendor resiles therefrom 71 

nd. 

Rela- 


Resale 


• • • 

120 

Right of enforcing specific per- 


697 


• • • 


devisable 

... 701 



Rights and liabilities under 

... 701 



Sale and. Difference between 

... xxxvi 

rule 


Value of. in evidence 

696. 697 

• • • 

327 

What amounts to a 

... 695 

Rule 

• • • 

520 

A .1 

When a. is a conveyance accord¬ 
ing to English Law ... 69/ 

When admissible in evidenc e 696, 69/ 


When vendor entitle to rescind 

a 711. 712 

When void and when voidable ... 702 


Contract of Debt. 

What is a 

Contract of Insurance. 

See Right of Suit. 


70 



TOPICAL INDEX. 



Page. 


Page 


Contract of Sale. 

Benefit of on obligation due on, 
transmutable 

Breach of, by purchaser. Ven¬ 
dor's rights to recover damages 
for 710. 715, 

Breach of, Earnest-money to be 
forfeited or returned for 

Breach of. What party complain¬ 
ing of, must show 715, 

Compensation for Breach of. 
Suit for. Limitation for 

Doctrine of election applicable 
to 

Enforceable by purchaser not 
only against vendor but also 
against transferees with notice 
or subsequent purchasers 711, 

Equitable rights under 

Failure to specify time in. Effect 
of 

Indivisible 

Laches in enforcing, when suggests 
waiver 

Limitation for enforcement of 

Material misrepresentation, when 
ground for rescinding '03, 

Mistake, when ground for re¬ 
scinding ^06, 

Notice of, must be notice of exist¬ 
ing obligation 

Oral evidence admissible in Eng¬ 
lish Law to show subject- 
matter and real nature of 
transaction 

Party aggrieved by breach of, 
may sue for specific perform¬ 
ance or damages or both 

Possession delivered under, with 
payment of whole of purchase 
money creates some interest 
in property 

Rescindable if vendor had no 
valid title 


10 


Tlti 


70 


Hi 


717 


71 


712 

712 

701 

717 

718 
717 

704 

707 

712 


097 


710 


712 


702 


Contract of Sale —(couch!.). 

Rescission disallowed though 
purchase money not paid, after 
purchaser put in possession of 

projjerty 781. 782 

Rescission of, for misrepresenta¬ 
tion affecting description of 
property 703. 704 

Right created by, only right in 

personam 094, 095 

Right to retain possession, ac¬ 
quired under 712, 713 

Time when essence of contract, 

English and Indian Law as to ti98, 

G99, 700, 701 

Waiver or discharge of right of 
enforcing, when may be in¬ 
ferred • •• 712 

Whether creates any interest or 
charge on property, English 
and Indian Law as to. Differ¬ 
ence between 094, 295 

Contribution. 

Doctrine of, and joint tenancy 520/. n. 

Surety's right to, from another 
surety coming in without his 
knowledge 542. 543 

See Lin Pendent*. 

Conveyance. 

By one having nothing to convey 
and by one conveying for a 
fraudulent purpose. Distinc¬ 
tion between 059, 

Difference in principle between 
agreement to convey, and 

Equities before 

Expenses of, by whom to he 
borne 

Of land, what passes in a 

Proper time and place of 740, 

Purchaser's duty to prepare con¬ 
veyance and vendor’s duty to 
execute it ... 745 


000 

255 

747 

740 

249 

747 
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Conveyance —(ooncld.) 

Registration* ^ hen *° I ,re * 

sented for ... <48 

Stamp duty required for 716, 717 

Writing and registration, when 

necessary for ... 276 

See Unborn Persons. 

Co-owner. 

Advantages secured by one 
owner enures for others* 

benefit 521, 522 

Common incidents of ownership 

of 522. 523 

Exclusive possession not claimable 

bv ••• 522 

% 

Having distinct interests not 

agents reciprocally ••• 524 

Interests, rights and liabilities 
of, similar to those of partners 
generally 521, 522 

Remedies against, for exclusive 

enjoyment 522, 523 

Rights and interests of 521. 523 

Transfer by co-owners of share in 
common property. Effect of, 

S. 47 *•* 524 

See Co-ownership. Co-sharer, 
Fraudulent Transfer. 

Co-ownership. 

Ail verse possession. When arises 

among co-sharers 514, 515 516 

Co-owners cannot alter incidents 

of property ••• 513 

Co-owners to l»e parties in suits 

affecting joint interests ... 516 

Co-partnership and. Difference 

between ••• 516 


513 


516 


516 


Co-sharer, Whether, entitled to 
erect buildings on common 
land 517, 518 

Co-sharer, Whether, entitled to 
excavate tank on joint pro¬ 
perty ••• 


Paget 

Co-owner —(concld.). 

Co-sharer, Whether, entitled to 

khas possession over his share 515, 516- 
Exclusion from common enjoy¬ 
ment raises presumption of 
ouster ••• 

Exclusive possession, ^ hen, 

maintainable by co-sharers 515, 516- 
Incidents of 513, 514 

Possession of one co-sliarer, 

whether adverse to others ... 514 

Purchaser of share of joint pro¬ 
perty. Rights of 513, 514 

Rights of co-sharer in joint • 

estate ••• 513- 

Right of co-sharer to enjoy joint 
property depends upon nature 
of property ••• 517 

Right of co-sharers to enjoy 

village waste 517. 518- 

Right of suit for joint possession 
See Co-owner t Co-sharer. 

Co-parcenary Interest. 

Apportionment of rent as between 

landlords as on the severence of ' 415- 
Equity, Applicability of, to trans¬ 
fers of ••• 

Transfer of, by undivided co- . 
parcener under Mitakshara 
Law, Act not applicable to 148 

Transferability of. View of differ¬ 
ent Courts 148. 149. 150 

Co-partnership. 

.See Co-ownership. 

Copyright 

Included in chose-in--action ... 

Right of property possessed by 

author. Nature of ••• 124 


151 


148 


124 


Corporeal Hereditaments. 

Incorporeal hereditaments and, 

an old classification of property xviii 

& f. n. 


517 
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Page 

Covenant— (concld.). 

Contract by 

696 

In order to run with the land, 

Corrupt Payment. 


must relato to tho property 

Its effects 

... 202 

with which it is to run though 

Co-sharer. 


part of it dot's not relate to tho 
land devised 


Page 


English law incidents of law of 
joint tenancy if apply to Indian 
co-sharer ... 521 

In property jointly acquired, if 
joint tenants or tenants in¬ 
common • •• 522 

Partners and Relation between ... 13 

See Co-owmr , Co-ownership, Trans¬ 
fer of Property. 

Court. 

Defined 

Discretion of, to allow plea 
though not pleaded 

Court-fee. 

On a suit for declaration that a 

sale is invalid 80o 

Court Sale. 

Sale by Court and sale by authority 
or with sanction of Court, Differ¬ 
ence between 732, 732 f.n. 733, 734 

Voluntary Sale and, Difference 

between • • • ^32 

Covenant. 

Between mortgagor and mortgagee 


462 


452 


800 


491 


452 

In lease, restrictive or otherwise, 
presumed to be known by 
notice of lease ... 103 

Lease by mortgagor not invalid 
on account of the mortgagor 
being restrained by, from alie¬ 
nating the property 
Lessee promising to prepare an¬ 
nual rent statement whether the, 
running with land 
No. for payment of money, be¬ 
tween vendor and purchaser, 
running with land 
Notice of, is not notice of non¬ 
performance of 
Repurchase. Registration not 

compulsory for covenant to 676, 677 
Repurchase, To enforce covenant 
to, transfer of ownership essen¬ 
tial 676, 677 

Repurchase, To, not opposed to 

public policy 676, 677 

Repurchase, To, Operation of 676, 677 
Runs with, the land when the bene¬ 
fit or burden of it passes to the 


462 


10 


restraining alienation by mort¬ 


succession in title 

451 

gagor a personal, between the 

462 

To pay money 

457 

parties 

To pay money out of usufruct 


Between seller and purchaser for 


binds transferee with notice ... 

457 

payment of money to purchaser 


To renew' runs with the land 

326 

for worship of God, not a, run¬ 


To renew lease if void 

326 

ning with land and not enforce¬ 

462 

Two kinds of, distinguished 

770 

able against transferee 

By a permanent lessee for trans- 

Unlimited in time whether void... 

See Pre-emption. 

326 


fer the leasehold in favour of 
lessor whether legal 
By mortgagor to pay a certain sum 
to mortgagee on sale by moit- 
gagor, not annexed to owner¬ 
ship 
27 


326 


457 


Covenant for Title. 

Benefit of, runs with land. 771, 772 

Broach of, after conveyance. Con¬ 
sequences of 774 , 775 
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772 


Covenant for title.— (conoid.). 

Breach of, before conveyance. 
Consequences of 
Breach of. When contract may 

be rescinded for 77 *» 772 

Breach of. When purchaser may 

claim damages for ••• • <2 

Breach of. When specific* perform¬ 
ance may be ordered for ... 772 

Breach of. When specific perform¬ 
ance with compensation may 
be ordered for 77.1, 774 

Burden of proving fraud in case 
of breach of, after conveyance, 
on whom rests ••• ' '** 

Covenant for quiet enjoyment 

and, distinguished ' l5 “* 

Covenant for quiet enjoyment 

and, how embodied ••• 762 

Description as malik means full 
ownership 

Implied in sales, and exceptions 

thereto 7(iG - 77 ° 

Limitation for suit for breach 

of, and kindred suits 763, 7*14 

Lost by waiver 

Not implied, when there is ex- 
press contract 7 ^® 7 

Obtained by fraud — 766 

Sale cannot be rescinded for 
breach of, where purchaser had 
notice of vendor's defective title 766 

Vendor’s, in the absence of express 

contract limiting his liability... 7o9 

What it means 758—760, <61, <62 

Where vendee had notice of 

vendor’s title 7(Ui ’ 707 

What are comprised in ... 761 

Covenants running with land. 

See Immoveable Property. 

Coverture. 

See Married Women. 


Co-widows. 

Under Hindu Law have no distinct, 
but have joint, interest 


524 


Creditor. 

Onus to prove intent to defraud 
is on future 
Right of ... 


* # • 


623 
622, 623 


Creditor and Debtor. 

Future creditors' right to impeach 
fraudulent transfer 
Instances of fraud on 
Right of creditor to follow pro¬ 
perty discussed 447, 

Right of suit of one creditor on 
behalf of general body of credi- 
t ors 

When is a, delayed 

Who are, and who are not 618 619. 


620 

657 

448 


622 

646 

620 


Crown. 

Forfeiture and escheat available 

only to ••• x * v 

Owner in India of all waste and 

unoccupied lands ... x 

Prerogative of, in re exemption 

from statutes ••• *0 

Priority not claimable by 531. 532 

Rights of property of. Limita¬ 
tions to ••• xv "| 

Rights of, under Hindu Law ... xvi 

Crown grants. 

Governed by what principles and 

rules of construction ... 44 

See Crown Grants Act (XI’ of 
1895), Escheat. 

Crown Agents. 

See Crown Grants Act (XT' of 1895). 

Crown Grants. 

Exempted from operation of Trans¬ 
fer of Property Act 
Governed by what principles and 
rules of construction 
See Crown Grants Act (XV of 
IS95), Election. 


83 


44 
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Crown Grants Act (XV of 1895). 

Confers no new power on Crown 39 

Crown agents. Grants by. Forms 

for . ... 41 

Crown agents, How far acts of, 

bind Government ... 41, 42 

Crown agents, Limits of powers of, 
in disposing of Crown Property 42 

Crown grants. Construction of. 

Rules as to ... 44, 45 

Crown grants exempted from 
stamp duty, registration and 
like formalities ... 46 

Crown grants, Incidents of ... 43 

Crown grant not exempt from 

ordinary contractual rules ... 39, 40 
Crown grant of land does not pass 

gold and silver in mines ... 46 

Crown grant. Rule of construction 

of ... 39 

Crown grant when construed 

strictly against grantee ... 45 

Equitable principles of transfer of 

property govern Crown grants 48 

Estoppel, Equitable rule of, apply 

to Government ... 39 

Formalities, Crown grants in Eng¬ 
land to be in writing ... 46 

Formalities for disposing of Crown 
property to be observed by 
Crown agents ... 42 

Formalities for making Crown 

grants in India ... 46 

Government’s discretion to bur¬ 
den grant with any conditions 44 

Government’s power to create es¬ 
tate unknown to Hindu or 
Mahomedan law. 40 

Grant in perpetuity, Meaning and 

effect of ... 43 

Grants opposed to general law, 

Legality of ... 40 

Inam sanad, excluding hakdars 

and inamdars, Construction of 45 

Land adjoining highway or river. 

Grant of. Presumption as to ... 45 


Crown Grants Act (XV of 1895) —(< •oncld.) 

Mortgagee’s right to sell property 


affected by ... 39 

Notice, Necessity of, for resump¬ 
tion of Crown grants ... 48 

Object of ... 39 

Operation of Crown grant ... 45 

Perpetuity. Crown’s power to 

create ... 40 

Principle of ... 39 

References to ... xxviii 


Re-grant, Effect of, on resumption 47 
Rent in perpetuity. Fixity of, if 

implied by grant in perpetuity 43 

Revocation of grant without gran¬ 


tee’s consent ... 45 

S. 2, scope of ... 39 

S. 3, scope of ... 39, 40 

Scope of 38—48 

Service inam. Enfranchisement 

of, Effect of, on title ... 45 

Statements of objects and reasons 

for passing of ... 38 


Statutory duties and taxes. Ex¬ 
emption or liability of Govern¬ 
ment from or to. Rules as to ... 41 

Succession, Power of Crown to 

divert regular line of ... 39 

See Government, Graixt, Inam, 
Resumption, Stamp Duty, Waste 
Lands. 

Culpable Negligence. 

Doctrine of, when should bo 
applied ••• 86, 86 

Custom. 

Liability of holders of impartible 
estates may be charged upon 
estates by ••• 442 

Customary Law. 

Scope of ••• 36 

Cutchi Memons. 

How far governed by Hindu and 

Mahomedan law 33, 34, 35 
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346 

334 

382 


Cy-Pres. 

Charities, Applicability of doctrine 
to 

Doctrine of 
Means substantially 


D 


Damages. 

Award of, may be either in addi¬ 
tion to or in substitution for the 
primary relief ••• 710 

Breach of contract. For, English 
law. Contract relating to land, 
an exception 710. 711 

For wrong, not actionable claim 
in Indian law but chose in 
action in English law ... 67 

Measure of 710, 711, 712 

Purchaser’s relief. Nature of, in 
suit for damages affirming con¬ 
tract ••• 710 

Purchaser’s relief, Nature of, in 
suit for. Difference between 
English and Indian Law 710 711 

Relief of, when granted ... 454 

Right to recover, not assignable 71 

Vendee’s right to, governed by S. 

73, Contract Act ••• 711 

Vendor, When claimable by 714 715 


Damdupat. 

Law of, not affected by Tr. P. Act 


Debts. —(concld.) 

Due to a British subject by a 
foreign Government or subject, 
whether attachable in execution 
of decree ••• 71, 72 

Judgment debt a, for purposes of 

limitation ••• 73 

Not a charge on property sold 757 f.n. 
Notice where necessary for re¬ 
turn of, not afforded by suit to - 

recover ••• 

Origin of ... 70 

Real, and found in malefisio. Diff¬ 
erence between ••• 620 

Rent whether a ••• 

Secured on charges included in 
property ••• 

Two kinds of ••• 70 

What are and what not ••• 70 71 

Not affording grounds for relief, 

not an actionable claim ... 71 

See Salary , Words and Phrases 

Decree. 

Foreign Court, Operation of, in 

British India ... 568 

Orders and. How far subject to 

doctrine of priority 538, 539, 540 
Notice per se to purchaser if affor¬ 
ded by ••• 

Purchaser pendente litc bound by, 

in suit 101, 102 


21 


De Donis. 

Provisions of 


XXXI 


Daughter. 

Exclusion from inheritance of. 

Reason for ... vi 

Debts. 

Charge on future, whether amounts 

to equitable assignment ... 133 

Claim to. an actionable claim ... 69 

Due to a British subject by* a 
foreign Government or subject, 
whether an actionable claim ... 71 


Deed. 

Alteration of, whether allowable... 279 
Construction, Rules of, of ambi¬ 
guous deeds 271, 272 273, 274. 275 
Contents of deed of transfer 278, 279 
Conveyance, on what may be 

written ••• ^7® 

Suit for cancellation and delivery 
' of, Tjlaim how valued ••• 717 

Value of writing. Explanation of 279 
“ Writing,” what it includes 278, 277 
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730, 737, 738 


Page. 

Defect in Title. 

Effect of 

Definitions. 

See Construction of Acts. 

Delivery of Possession. 

Necessary for oral transfers 
Necessary for what kinds of traits- 

f 0r ... xxxij 

Necessity of, in sales ... xxxvi 

Necessity of, under Hindu and 
English Law, for transfer of 


Page 


Document. 


537 


Agreement or conveyance under 

English law. Test as to ... 097 

Complete execution of, Essentials 

for 530, 531 

Inadmissible for want of regis¬ 
tration, Effect of 096, 097 

Operates from date of execution 

530, 531. 533 

Oral evidence to prove, inadmissi¬ 
ble for want of registration. 
Admissibility of ... 098 

Oral evidence to rebut intention 


property 

13 

presumed from, Admissibility 


What amounts to 090, 

091 

of 

• •• 

783 

When is said to take place 

090 

Right of suit on materially altered, 


Whether delivery of title deeds is 

090 

English and Indian rule 

as to 

12 

Deposit. 


Dominant Heritage. 



See Earnest-money. 


See Easement. 



Derelicts. 


Dominium. 



Ownership of, in whom vests 

X 

See Property. 



Diligence. 


Dower. 




Claim to, to be established by best 


Failure to inquire where person in 


oral evidence 

• • • 

031 

possession is not original tenant 


Consideration, whether a 

630. 

031 

is not want of due 

95 

Debt, when payable to wife 

t • • 

030 

False representations to party not 


May be exigible or prompt 

• • • 

030 

exonerated by plea of duty 


Moharaedan widow’s claim 

for. 


to use due 

103 

no charge on property. 

• • • 

442 



Presumed prompt unless shown 


Disqualified Person. 


to be deferred 

• • • 

030 

Transfer to a legally, void 

128 

Drunken Person. 



Disqualified Proprietor. 


Contract with. Nature of 

• • • 

214 

Law of transfer as to 

214 

Duress. 



Disqualified Transferees. 


See Condition Subsequent. 



Law of transfer to. Nature of ... 

204 

E 



Distinct Interests. 




Co-owners having, not agents of 


Earnest-Money. 



each other 

524 

Distinct between deposit as. 

and 


Examples illustrating 523, 

524 

deposit as instalment of prico 

707 

Hindu co-widows have joint in¬ 


Is in the nature of penalty 

• f • 

707 

terest and not ... 

524 

Refund of 


708 
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Earnest-Money— (concld.). 

What is 

When a charge on property 
When forfeited 
When returnable 


707, 708 
... 794 

... 767 

707, 708 


Easement. 

Claim to, immoveable property ... ->2 

Defined — 261 

Easement in gross and. Difference 

between 157 ’ 158 

Easement passes with dominant 

heritage 

Extinguishment of easement, when 
In private rights in seashore 
Nature of 

Not separable from dominant heri¬ 
tage 

Not transferable 

• • 

Prescriptive acquisition of ... xn 

Quasi-easements, What are ... 263 

Right of way, whether passes with 
land 

Transferability of 
See Servitudes. 


263 
263 
xvii 
158 

158 
... xxxii 


• • • 


264 

128, 157, 158, 263 


Easement in Gross. 

Nature, extent and transferability 

. 157, 158 

of 

Recognition of, in English and 
Indian Law 


Easements Act (V of 1882). 

References to xii, 157. 263, 561 

Election. 

Acceptance, When, amounts to... 410 

Applicability of doctrine of, to 
Hindus and persons governed 
by other personal laws 412, 413 

Case of, and waiver distinguished 403, 

413 


Class, Each member of a, entitled 
to make his own 

Compensation, Doctrine of, and 
doctrine of forfeiture. Applica¬ 
bility of 


412 


• • • 


• • • 


Page 

Election— (contd.) 

Compensation to disappointed 

transferee 404, 405 

Competency of transferor to dis¬ 
pose of property necessary to 
give rise to case of 

Conduct, Election by 

Conduct, What, establishes case 
of election by 

Co-owners, Applicability of doc¬ 
trine of, to 

Creditors, Doctrine of, not applied 
to 

Crown grants. Doctrine of elec¬ 
tion not applicable to 

Derivative claimants need not 
elect 

Disability, Effect of, in case of ... 

Doctrine of, and transferor’s duty 
to pay market value and retake 
his property or to sell it to trans¬ 
feree 


• • • 


405 


Doctrine of. Applicability of, to 
married women 

Doctrine of. Applicability of, 
where transferor had erronoeus 
belief as to ownership. 

Doctrine of, applicable to contract 
of sale 

Doctrine of, applied to creditors 

Doctrine of, both rule of law and 
of equity 

Doctrine of, Ground of 

Doctrine of. Nature of 

Doctrine of, not applicable to 
transaction not subject-matter 
of will or transfer 

Doctrine of, not applicable where 
person taking benefit under 
different capacity 

Doctrine of, Origin of 

Doctrine of, whether applicable to 

mortgages 

Donee not to approbate and repro 
bate 


• • 


• • • 


• • • 


403 

409 

409 

403 

403 

399 

407 

412 


562 


404 


406 


717 

403 

400 

397 

397 


402- 


403 

398 

403 

xxxiv 
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Election (conoid.). 


Effect of, on representatives ... 4!2 

Enjoyment, Two years’, amounts 

to acceptance .... 411 

Exceptions to application of 

doctrine of 408 

Express and implied ... 401 

Ignorance, Inapplicability of dor- 

trine of, to acts done in 410, 411 


Inference of. What acts give rise to 

400,410 

Intention, Election is a question of 


Waiver, Effect, of, in a case of ... 411 

When necessary (S. 35) ... 304 

When waiver of, cannot be pre¬ 
sumed in the case of a pa id a- 

nashin ladv ... 431 

% 

Where u case of, rises ... 401 

Emblements. 

Never immoveable property ... 02 

Eights of bona fide purchaser to. 

upon eviction under better title xxxiv 

Trees and shrubs and. Distinction 

between ... 02 


300. 400 

Knowledge. What, necessary to 
constitute binding ... 410 

Limitation applicable to disappoin¬ 
ted transferee in a case of ... 400 

Limits of doctrine of 401, 402 

Mistake, Inapplicability of doc¬ 
trine of, to acts done through 410 
Nature of proof required to prove. 

in case cf pardanashin lady 410, 413 
Obligation of, attaches to property 400 
Of remedies by purchaser, where 
vendor conveys property to 
which he has partial right ... 525 

Particular instances where ap¬ 
plicability tosted 401, 402, 403, 410 
Perpetuity, Doctrine of, inappli¬ 
cable to gift violating law 

against ••• 400 

Persons filling different, characters 
may keep individual capacity 
intact, in a case of 407 

Presumption implied in doctrine of 391) 
Principle of. Basis of ... xxxi 

Status quo. When parties cannot 

be restored to, election inferrable 411 
Time for ... 412 

Time for, by minor after cessa¬ 
tion of disability ... 210 

Universal application of the doc¬ 
trine of ... 400 


Emphyteusis. 

In England would be treated as 

assignment xl 

Meaning of xl 

Encroachment. 

How to be charged 729/. „ 

Endowment(s). 

Rule of succession whether, can 
be changed under colour of 
fictitious endowments ... 317 

English Cases. 

►See Construction of Arts. 

English Law. 

Absolute gift by will. Whether. 

can he revoked ... 2S1 

As to improvements bona fide 

made to immoveable propert v 

550. 551 

Comparison of Indian law as 

embodied in S. 33, with ... 392 

Condition absolutely restraining 

alienation. Invalidity of ... 281 

Contract of sale of lands, when 

enforceable ... 270 

Crown grants in England to he 

in writing ... 4( , 

Crown grant when construed nc- 
cording to 4 f>, 


840 


TOPICAL INDEX. 


Page 

English Law— (concld.). 

Doctrine of implied grant of 
easement 

Equitable doctrines of, not applic¬ 
able to India after passing 
of Act 

Father natural guardian of minor 
children 22( 

Gift with condition repugnant to 
gift, invalid 

How many year's to be investi¬ 
gated into by purchaser 
Immoveable property not a term 
used in 

Indian Law 

Law of apportionment 42 

Law of guardianship 23 

Marriage brocage contracts void 200, 201 

Of joint tenancy ••• 620 

Of lis pendens. 09. 190, 101, 102 

On agency 111,112 

Re insurance on properties trans¬ 
ferred, distinguished from In¬ 
dian law 541, 542 

Restrictive covenants. Nature of 449 

320 
58 


Page 


Rule as to perpetuities 

Seller’s right to growing crops ... 

When purchaser not affected with 

notice of title 

What is open contract 

When does a transfer take effeit 

cy pres 

English Mortgage. 

Mortgagees, Rights of, in 

Enquiry of title. 

Where the transferor under his 
personal law is fully entitled to 
transfer transferee need not 
make 

Whether the transferee to make, 
if the transferor’s ostate be 
under Court of Wards 
Whether the transferee to make, 
if the transferor be a Hindu ... 


50 

758 

320 


xlvi 


430 


430 


430 


Enquiry of title —(concld.). 

Whether the transferee to make. 


263 

if the transferor be a Mahome- 


dan or a Christian 

... 430 


Whether the transferee to make. 

19 

if the transferor be a Hindu 


female 

... 430 

227 




Equitable Choses in Action. 


281 

Cases illustrative of 

... 72, 73 


How arise 

... 72, 73 

50 

What are 

... 72, 73 

r 1 

Equitable Estate. 


51 

Whether legal estate could 

be 

322 

postponed to, on account 

of 

426 

negligence 

... 88, 89 


Equity. 

Applicability of, against positive 

prohibition 129, 130 

English and Indian Law, Differ¬ 
ence between ••• 147" 

On repudiation of contract ... 212 

Principles of, applicable where 

consideration given ... 134 

Principles of, govern Crown 

grants ••• 48- 

See Go-parcenary Interest , English 

Law, Injunction. 

Equity of Redemption. 

Capable of transfer ••• 130 

Clog on, bad as implying injury 379 

Immoveable property includes. 

in mortgaged property .**54. 55 

Included in property 59. 122 

When tangible thing and when 

intangible *** 

Whether immoveable property ... 54 5o 

See Champerty and Maintenance. 

Erections. 

Imbedded in soil, when form 

part of property ••• 63, 

Points for considering whether. 

are accretions to land ••• 
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Erections —(concld.). 

When, accretion to land 
When, form part, of property 
See Buildings. 


... 03, 04 
... 03. 04 


Escheat. 

Crown’s rights and liabilities re¬ 
garding estate taken by 
English and Hindu law as to 
Estate taken by Crown under, 
subject to equities 
Forfeiture and, available only to 
Crown 

Forfeiture and. Relation between 
Heirless intestate’s property 
went to Crown by 
Inheritance, Operates on 
In Hindu Law 
Origin of law of 

Results from tenure and obstruc¬ 
tion in course of descent xvi. 
Rule as to, in S. 28, Succession 
Act 

Succession, Branch of law of 
See Forfeiture. 

Estates. 

What interest is conveyed by a 
person having two, in the ab¬ 
sence of any words of limitation 
•See Impartible Estates. 

Estates-tail. 

Succession of Hindus to estates 
resembling English 324, 

Estoppel. 

Arising out of negligence 
Exception to rule of priority 
arises also by 

Fraud, not a necessary ingredient 
in the law of 

•Government bound by equitable 
rules of, in re crown grants 
In fraud of Statute 
Owner cannot lose property to 
t respasser by 
Rule of, against minor 
Sale by 


xvi 

12 

xvi 

xiv 

xvi 


XV 

xvi 

xvi 
xv 

xvii 

xvi 

xv 

xv 


255 


Estoppel— (concld). 

See Constructive Estoppel, Fraudu¬ 
lent Transfer. 

There can be no, in fraud of the 
statute 

Where there can be no inter 
partes 

Estrays. 

Ownership of, in whom vests 


os 


087 


IX 


Evidence. 

Admissibility of, of collateral 

contract to elucidate deed ... 730 

Circumstances constituting, ad¬ 
missible in cases of fraudulent 
transfer 033, 034 

Exclusion of, in a case of fraudu¬ 
lent transfer 040, 041 

Fraud, Quantum of, required to 

prove 035, 630. 637 

Of other fraudulent acts, when 

admissible 640,‘04l 

Recitals in deed. Value of, as 434, 435 

Res gestae. Evidence of ... 433 

Service of registered notice 
through post, when refused by 
addressee is evidence of service 
of contents ... 79 

Evidence Act (I of 1872). 

References to 79. 408. 469. 500, 006. t .»?. 

098, 707, 742 


325 

Exchange, 

85 

Gift and. Relation 
Transfers property 

532 

transferee 


See Sale. 

498 

Exclusive Possession. 

39 

See Co-ownership. 

087 

Execution of Decree. 

653 

Mortgagor’s interest 


XXXVI 


XXXV, XNXV1 


212, 213 

686 , 687 


inheritance before. Effect of ... 
See LAs Pendens. 


525 
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Execution Sale. 


Exemption of, from operation of 

L'v pendens rule. Conditions for 596, 

597 


Whether voidable on ground of 

lis pendent • •• 591 

Executor. 

Authority of. to sell or mortgage 

property of testator ... 86 

Powers of 240, 241, 242 

Purchaser or mortgagee of testa¬ 
tor's property from an. Title 
acquired by ... 86. 87 

Executory Contracts. 

Assignability of 177. 178 

Liability of lunatic on ... 214 


Executory Interest. 

How arises ... 315 

See Contingent Remainder. 


Expectancy. 

Whether transferable under Ma- 

homedan law 151, 152 

See Succession. 


Ex Post Facto Consideration. 

Voluntary and voidable deed 

may become valuable by 629, 630 

Express Covenants. 

Relief against 731. 732 

Rights under 727. 728, 729. 730 


Express Notice. 

When imperative ... 79 

When may bo dispensed with 79. 80 


Extent of Act. 

Local extent of Act specified ... 18 


F 

Factor. 

Agent, is an ... Ill 

Females. 

Exclusion of, from succession. 

Reason for v and /. n. (3) 


Ferry. 

Franchise to—, is property ... 123 

Right of, immoveable property ... 52 

Feudal Tenure. 

Brief statement of 51, 51 /. n* 

First principle of, is, “ All land 

in realm belongs to crown ”... 51 

Its association with the terms 

realty and personalty ... 51. 52 

Fidei Commissum. 

English system of Trusts, how 

differs from ... 352 

Fiduciary Relationship. 

Transfer between persons of, 

whether fraudulent ... 653 

Finding of Fact. 

Finding that a transfer was made 

in good faith is a ,,, 637 

Fishery. 

Right of, included in immove¬ 
able property ... 52 

Fixtures. 

Incidents of property to which 

attached ... xiii 

Incidental fixtures. Degree of 
annexation of, guide to their 
nature ... 64 

Ornamental, exception to rule as 

to annexations ... 65 

Ornamental, whether form part of 

the property ... 65 

Pass with property ... 61 

Permanency of, an important 
factor in deciding whether they 
go with land ... 65 

Trade fixtures. Law as to ... 65 

When form part of the property 64 

When lessee entitled to remove ... 61 

When part of immoveable pro¬ 
perty, result of rulings ... 67 
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Forbidden by Law. 

Same as illegal 

Foreclosure. 

Once made is final 


... 373 


xlvi 


Foreign Court. 

Decree of, Operation of. in British 
India 

Foreign Sovereigns. 

See British Courts. 

Forfeiture. 

Affects rents and profits only ... 

Case where it was applied 

Crown’s prerogative to take 
penalty incurred by offender ... 

Escheat and, another inode of 
acquisition 

Escheat and, as inodes of acquisi¬ 
tion open only to Crown 

See Escheat, Leases. 

Forfeiture Act (IX of 1859). 

Reference to 

Forgery. 

Antedating a deed, when amounts 


568 


XVI 


XIV 


xvi 


XIV 


XIV 


651 


640 


Fraud. 

A person settling properties on 
first wife’s children at the time 

of re-marriage whether defrauds 

... ' . 645 

creditors 

Cannot be presumed from in¬ 
adequacy of consideration ... 040 

Circumstances evidencing 037, 638 

Circumstances indicating, or from 

which fraud may be inferred ... 033 

Claim on registered document 
registered by collusion and, 
untenable ••• ^ 

Creditors receiving a portion of 
their dues out of proceeds of 
transfer can not afterwards 
declare it fraudulent ... 650 


633 


611 


611 


660 


Fraud, ~(«-ontd). 

Effect of, in transactions of sale 

and purchase ... 525 

Effect of, not condoned because 

parties have secured a decree... 612 
Essential to set aside a transfer ... 658 

Facts necessary to find out 

whether a transaction i* a, upon 
creditors ... 635, 636 

dross inadequacy of considera¬ 
tion whether evidence of ... 708 

Inferred from result 644. 645 

Instances of. on creditors 656. 657 

Inter partes, effect of, where 

fraud inchoate 607, 611 

Inter partes. Effect of, where 

transfer defeats other law ... 611 

Inter partes. Effect of, where 

transferor more innocent ... 611 

Makes a transaction voidable, 

not void 560 

Mere averment of. not enough ... 640 

Mere intent to defeat a particular 

creditor does not constitute 622. 623 

Fraud Merely attempted and 
fraud carried into effect, Differ¬ 
ence between ... 484 

Must be specifically pleaded ... 640 

No man can take advantage of 

his own, ••• 393 

Not an element of ordinary case 

of gross negligence ... 86 

Notice. Its relation to 75, 115, 116 

Objection on ground of, to be 

taken by creditors ... 640 

Patent on decree presumes know¬ 
ledge in its purchaser ... 109 

Pleadings, Nature of, where fraud 
alleged ... 108 

Presumption and proof of 633. 634 

Proved must be. pleaded ... 649 

Registered deed tainted with, 

acquires no priority ... 540 

Relief on ground of. How laches 

or acquiescence affects ... (i6U 


109 


108 
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Fraud. —(concld). 

Relief on ground of. Limitation 

for suit 660, 661 

Secrecy, a badge of ... 650 

See Estoppel, Vendor and Pur¬ 
chaser. 

Where, carried out ... ... 612 

Where transfer is valid 611, 612 

Where transferee is innocent of, 
intended by the debtor, what 
facts are necessary to denounce 
the transaction ... ... 653 

Voluntary deeds when presumed 

to be fraudulent 643, 644 

What constitutes ... 393 


Fraudulent Conveyance. 

Under bankruptcy laws, an act 
of bankruptcy 
See Fraudulent Transfer. 

Fraudulent deed. 

Distinguished from sham deed ... 


657 


654 


Fraudulent Intention. 

When may be presumed 


597, 603 


Fraudulent Preference. 

Debtor is at liberty to pay debts 
in any order he pleases 


656 


• • • 


• • • 


635- 

601 


Fraudulent Transfer —(contd). 

Burden of proving fraud on 
whom lies 
By a company 
Claims of subsequent creditors 

to set aside a transfer as 620, 621, 622- 
Circumstances constituting evi¬ 
dence admissible in a case of ... 

633, 634, 637, 638, 639- 
Consideration is important fac¬ 
tor in determining a 626, 627, 628- 

Creditors how affected by 620, 622 

Creditors subsequent to transfer, 

when entitled to set it aside as 

623, 624 

Defined 599, 600' 

English law as to protecting cre¬ 
ditors embodied in rules re 598, 599* 
Fraud inter partes , Effect of, 

transferor more innocent 607,611 

Fraud inter partes. Effect of, 

when transfer defeats other 
law ... 611 

Fraud inter paries, inchoate. 

Effect of ... 611 

Fraud must affect creditors 
generally ••• 622 

Fraud must be intentional ... 639- 

Fraudulent intent of transferee 

how far material 605, 633,634 


Insolvency and. Onus of 

proving 

Good faith and consideration 

are 

both on whom lies 

666 

essentials to be considered 

626, 639 

Nature of 

655, 656 

Kinds of persons affected by 

606 

When transaction is a 

655. 666 

May be presumed in grossly 
adequate consideration 

in- 

... 624 

Fraudulent Transaction. 


Nature and effect of 

597, 629 

Meaning of 

... xxxviii 

Of immoveable property. Pro¬ 
visions relating to, applicable 

Fraudulent Transfer. 


to moveable property 

... 662 


Acquiescence by aggrieved party, 

how affects a ... 650 

Antecedent circumstances deter¬ 
mine whether alienation for 
good consideration is a 625, 626 

Antedated transfer is a ... 651 

Benami transaction. Whether is 

653. 654 


Of joint family property. Rights 
of persons interested in pro¬ 
perty 

Of self-acquired Prope rty. 
Effects of 

Power of revocation in a transfer 
subject to trust, whether fraud¬ 
ulent- 


61T 


617 


651 
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Fraudulent transfer. — (contd.). 

Presumption and proof of fraud 

in 

Presumption of fraud cannot b3 
rebutted til 4 

Principle of, apply to Punjab, 
though act not in force 
Protestations of honesty in n 
deed, whether evidence against 
Provisions as to, applicable only 
to immoveable property 
Provisions as to, applicable to 
Hindus, Mahomedans, etc., 
on principles of equity 
Provisions as to, universally 
applicable 

Provisions regarding, safeguard 
interests only of third parties 
affected thereby 

Question and nature of considera¬ 
tion required for determining 

G25, G26, G27, 

Right of maintenance how affect¬ 
ed by 

Right of suit exists for one de¬ 
frauded creditor 

Rights of co-owners in the pro¬ 
perty the object of, how far 
affected 

Rules re, applies to surety and 
guarantor as a debtor 

Rules re, subject to doctrine of 
estoppel 

Secrecy, as a badge of fraud 
Strangers can not avoid 

Suit to set aside. Who are parties 
to a 

Summary of the provisions re ... 
Transfer for good consideration 
not presumed to be 
Transfer for good consideration 
when fraudulent 

Transfer in anticipation of suit, 
if a • •• 


G33 


/. n. 


GO l 


651 


002 


G02 


601 


GOG 


62S 


G17 


623 


GIG 

623 

616 

650 
613 

, 662 
004 

625 

625 

651 


Fraudulent Transfer —(conoid.). 

Two innocent transferee*. Com¬ 
petition between 650, 660 

Under bankruptcy law and under 
Transfer of Property Act, 

Difference between ... 657 

Valuable consideration essential 

to qailifv for protection 643, 644 

Value of relationship between 

parties to 638, 641, 642 

Voluntary transfers whether fall 

within the rule of 642, 643 

What evidence excluded in a 

casa of 640. 641 

What a purchaser should prove, 

to displace prior transferee 633- 634 

When evidence of other fraudu¬ 
lent acts admissible ... 641 

When purpose not achieved ... 601 

When transfer of entire estate is 647, 648 
When transfer in consideration 

of dower amounts to 630, 631 

When voluntary conveyance is ... 643 

Whether transfer between per¬ 
sons of fiduciary relationship 
i3 653. 654 

Whether transfer for good con¬ 
sideration is, if the intention bo 
to defraud creditors 644, 645 

Whether transfer in anticipation 

of suit is ••• 651 

Whether transfer subject to trust 

is a • • • 651 

Whether transfer to defeat exe¬ 
cution is 651. 652. 653 

Whether transfer without posses¬ 
sion is 648. 649 

Who are persons interested in 

the property, the subject of Cl 7, 618 

Fraudulent Transferee. 

Transferee from fraudulent trans¬ 
feror ... ... ... 659 

Limitation for setting aside a ... 660 

Procedure to set aside ... 661 
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Page 

French Law. 

Of mortgage and its provisions 

indicated ... xlii 

Future Property. 

Mortgage of, not governed by 

rule as to priority ... 628 

Two kinds of ... 315 

G 

General Clauses Act (X of 1897). 

References to ii, 23, 54, 56, 58, 61, 

759 


Ghatwali Tenures. 

Inalienable ... 140 

Limits of alienability of ... 165 

May be held by a male or a 

female ... 141 

Not generally heritable 140, 141 

Not liable either to sale or at¬ 
tachment in execution of de¬ 
crees 141 

Origin and nature of 140, 141 


With certain exceptions resum- 

able on cessation of service ... 141 

Gift. 

Apparently contingent ... 365 

Conditional gift where condition 
does not depend on will of 
grantor. Validity of ... 289 

Conditions attached to, valid 

and void 289, 290 

Construction of, to unborn per¬ 
son ... 360 

Estate limited jointly to two of 
whom only one is capable, 
English rule as to, Scope of 13 

Exchange and, Relation between xxxviii 

Ignorance, etc., no excuse for 

not complying with condition 394 

Income of property, Gift of. 

Effect of ••• 254 

Inconsistent with Hindu Law 

not valid 324, 325 


Page 

Gift —(concld.). 

In remainder, does not fail 370, 371 
Made subject to condition that 
it would cease on happening of 

certain event. Validity of ... 390 

Made subject to power of revoca¬ 
tion, Effect of ... 389 

Made subject to restraint of trans¬ 
fer, Effect of 389, 390 

Minor, Whether can accept under 

Hindu law ... 320 

Over, dependent on happening 
of two events, one legal, the 
other illegal. Validity of ... 337 

Over, Rules re failure of Applica¬ 
bility of, to Hindus ... 338 

Over, to survivors. Limitations 

to ... 374 

Over, when invalid ... 337 

Preferred to sales in archaic 

society ... xx 

Registration necessary for ... xxxii 

Registration of instruments of ... xxvii 

To a class, when a contingent 

and when a vested interest 368, 369 

To a class, when a vested interest, 

Exceptions ... 368 

To a contingent class 367, 368, 369 

To a contingent class. English 

Law 368, 369 

Transfer by, is no contract ... xxx 

Transfers property absolutely 

to transferee ... xxxvi 

Void under Mahomedan Law, 

when by one not in possession 135 

When contingent interest and 

when vested interest ... 362 

See Hindu Law. 

Gift Over. 

See Gift. 

Good Consideration. 

See Consideration. 
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Good faith. 

A question of fact 558. 559 

Consistent with negligence ami 

ignorance of law ... 55!* 

Essential element of ... 550 

Presence of adequate considera¬ 
tion evidence of ... ... *>59 

Proof of 558. 55!) 


Purchaser without registered deed 

when entitled to improvements 550 
Transferee taking from a person 
against whom a suit was pend¬ 
ing to his knowledge does not 
act in -100 


Good Will. 


Transfer of premises. Whether, 
carries good-will of trade 


201 


Government. 

Exemption or liability of. from 
or to statutory duties and 
taxes, rules as to 
Grant by. What all passes under 
Prerogative of, in re exemption 

from statutes ••• “10, 41 

See Crown Grant# Act (XT of 1S95). 


41 

4(5 


Government Officers. 

Powers of 

Government Promissory Notes. 

Moveable property under Hindu 
Law 


244 


53 


Grant. 


Accessory follows principal thing 
granted but not vice versa 
Cardinal rulo of construction ... 
Conditions inconsistent with 
object of, not valid 
Construction of 248. 253. 254. 

Grantor reserving interest in him¬ 
self, Validity of 

Grants made subject to restraint 
of transfer. Effect of 
Inam, Presumption in a grant of 
Interpretation. Rulo of. of grant 


xiii 

45 

298 

298 

288 

288 

254 

248 


Grant. —(coneld.). 

Jagir, Presumption in a grant of 254 

Maintenance grants. Construction 

of ••• -54 

On condition of personal service 

if assignable ••• !*>*) 

Permanent grant presumable 

from long possession ... 557 

Service grants. Construction of ... 254 

Subject to condition of becoming 
void, on birth of heir to grantor. 

Effect of ••• -^9 

Whether transferor can impose 

restrictions upon himself ... 290 

See Government, Religious En¬ 
dowments . Resumption. 


Grass. 

Right to cut, for indefinite time, 
whether immoveable property 



Gross Negligence. 

Failure to provide against oc¬ 
currence of extraordinary event 


docs not amount t< 

• ... 

80 

Must Ik* neglect of 

some duty 


owing 

• • • 

85 

Neglect must l>e in 

t ransaet ion 


itself and l>e 

approximate 


cause 

• • • 

85 

Ordinarily fraud not 

an element 


of 

• • • 

85 


See Negligence 


Growing Crops. 

Indian and English Law, Differ¬ 
ence between 

Transferee's right to, where he 
has planted or sown on pro¬ 
perty 547. 

Usufruct of, to be claimed by 
transferee, must have been cx- 



548 


pected 

Whether immoveable property ... 


564 

68 


Guarantor. 


Rules re fraudulent transfer ap¬ 
plicable to 

See Fraudulent Transfer. 
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Guardian and Minor. 


Certificated guardian. Who is ... 236 

Guardian, Powers and liabilities 


of 

236, 237 

Guardian, who is 

... 235 

Kinds of guardian 

236 

Law relating to guardians. 

fol- 

lows personal law’ 

... 235 


Natural guardian and certificated 

guardian. Difference between 236, 237 

Powers, Extent of, of guardians 239 

Transfer made by guardian, 

Ratification of, by minor ... 211 

See Hindu Law , Mahomedan Law. 

Guardian and Wards Act (VIII of 1890). 

Reference to 211, 236, 237 

H 


Hindus. 

Law and school of law governing 34 
Whether and how far governed by 

Transfer of Property Act ... 32 

Who are ... 33, 34 

Hindu Disposition of Property Act 

Modifies the principles enunciated 

by Tagore Case 325—361 

Hindu Endowments. 

Alienability of endowed property 
with consensus of opinion of 
the membeis ... 137 

Dedicated property when can be 

converted into a secular one ... 137 

How to determine question 

whether property is debuttar... 137 


Haq-i-chaharum. 

Liability to pay customary dues 


attaching to land is immove¬ 
able property ... 52 

Hat. 

Immoveable property, Included 

in ••• 53 

Is property ... 122 

Headings. 

Prefixed to sets of sections, Value 

of ... 17 

Heir-apparent. 

Heir-presumptive and. Distinc¬ 
tion between ... 145 


Legatee and, Relation between ... 146 

Only a limited application in 
Hindu Law, but more appro¬ 
priate to the Mahomedan Law 146 

Hereditary Office. 

Is immoveable property 62, 53 

High Peak Mining Customs and 
Minerals Courts Act. 1351. 

Machinery attached to the earth. 

Right to ••• 269 


Hindu Wills Act (XXI of 1870). 

References to 240, 241, 338, 359, 372 

Hindu Disposition of Property Act 
(XV Of 1916) 63, 64, 323 


Hindu Law. 


Acceptance of gift by minor. 
Effect of 

Adoption lis pendens valid 
Ancestral property, father’s 
authority to deal with 
Ancestral property. What is 
Antecedent debt, What is 
Alienation in absence of legal 
necessity, how far upheld 
Archaic mode of sale 
Concubine, Alienation by father 
to Son’s liability for 
Delivery of possession regarded es¬ 
sential for completion of title 
before writing was introduced... 
Deed altering mode of succession 
prescribed by Hindu Law is 
void 

Donee need not be in existence at 
the time when the gift takes 
effect 


210 

590 


222 

220 

220 


525 

xxi 
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Hindu Law.—(contd.) 

Estates unknown to. Crown's 
power to create 

Father, Mortgage-debt incurred 
by. Nature of 

Father, Presumptions in regard 
to moneys borrowed by 
Father, Principles justifying 
borrowing of money by, or 
manager of family 
Father, Transfer by Hindu, li¬ 
ability when to be disputed by 
descendants 

Father’s uty t erform child¬ 
ren’s marriage 

Father’s right to make gift of 
family land to temple 
Father’s right to make gift to 
daughters and sisters and wife 
Father’s status in management of 
family property 
Gift over, wh- n good 
Gift, What is conveyed by, under 
Guardians, Natural, under Hindu 
Law, of minors, Who are 
Hindu Law saved from operation 
of Transfer of Property Act xxvii 

Hindu Law, Scope of 
History of law of transfer of 
property under 

Husband is guardian of minor 
wife 

Husband, Liability of, for debt 
contracted by wife 
Idol i s juridical person 
Indian Christian family not gov¬ 
erned by 

Jat proprietors, sonless. Powers 
of alienation of 

Joint family manager. Position of 
Joint family manager expressly 
appointed resembles ordinary 
agent 

Joint family younger member as 
manager. Position of 
Mahomedan families, whether 
governed by 


221 


220 


220 


210 

223 

224 

224 

222 

317 

254 

235 

33, 34 


236 


215 


243 


234 

228 

225 


225 


228 


233 


Hindu Law— (contd.) 

Minor as manager of joint family 
Minor co-parcener. Guardian of 
Minor, whether can accept gift ... 
Oral grant of immoveable pro¬ 
perty, Validity of 
Previous rules as to dispositions 

of property under 
Principle of Coparcenurship under, 
it embodied in section 44 
Rule as to remoteness how modi¬ 
fied *23. 

Religious Endowments, Alien¬ 
ability of 135, 130, 

Religious Endowments, Instances 
of valid and invalid 342, 

Religious Endowments, Ordinary 
rules of succession to, not pro¬ 
hibited 

Reversioners, Effect of consent of, 
on transfer by widow 
Reversioners, Rights of, where 
Hindu widow alienates family 
property 

Self-acquired property. Power of 
Hindu father over 
Son, Mortgage given for antece¬ 
dent debt and debt then in¬ 
curred, its binding character 
on 

Son’s liability to discharge father’s 

obligation of surety 
Son’s “ pious duty,” and liability 
for father’s debt, Extent of ... 
Son’s remedy for transfer of family 
property by father 
Widow and manager, Position of, 
compared 

Widow 7 and wife, Position of, 

% 

compared 230. 

Widow, Co-widows, Rights of, to 
effect partition and transfer 
property 

Widow, Objects for which aliena¬ 
tion of family property can be 
made by 

Widow represents family estate 


211 

235 

21o 


276 


325 


51 I 


324 


137 


34 3 


137 


232 


231 


218 


222 


223 


223 


222 


230 


231 


231 


230 

230 
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Hindu Law.—(eonolcl.). 

Widow’s claim to charge house 
with her maintenance super¬ 
sedes prior attachment thereof 591 

Widow’s power of alienation 229. 230* 

232, 233 

Widow's power of disposition 

over Soudayika Stridhan ... 229 

Widow’s power over her Stridhan 229 

Widow’s re-marriage. Effect of, 

on inheritance ... 232 

Widow’s rights in French terri¬ 
tories ... 231 

Widow’s unchastity. how far 

affects her property ... 232 

Wife, liability of stridhan of, for 

her debt --- 215 

Wife. What passes when Hindu 

conveys property to ... 249 

Will. Disposition by, of self-ac¬ 
quired property of father, In¬ 
cidents of ... 219 

See Accumulation , Co-parcenary 
Interest, Co-widows, Distinct In¬ 
terests, Escheat, Gift, Heir Ap¬ 
parent, Joint Hindu Family, 
Nihandha, Trust. 


Hindu and Mahomedan Law. 

The rules about restriction on 
alienation applicable to Hindus 
and Mahoinedans 


Hindu widow. 

There is nothing to prevent a, to 
convey a full estate with the 
consent of the next reversioner 
Transferee from, can not plead 
law against her rovissioner 


489 

489 


Holding. 

House appurtenant to. whether 
passes upon sole of the holding 
by tenants 


260 


Hospital. 

If a juridical person ... xxx 


Hypothecation. 

Term used in English law to 

denote charges, pledge ... xlv 



Idol. 

Hindu—is property 122, 163 

See Hindu Lau\ 

Ignorance. 

See Election. 

Illegal Consideration. 

Or object. Transfer for, void 128, 185 

186, 187, 189 

Illegitimate Children. 

See Maititenance. 

Illustrations. 

See Construction of Acts. 

Image. 


If living person in juridical sense 

XXX 

Imamat. 

Emoluments attaching 

to. 

not 


transferable 


• • • 

139 

Imbedded in the Soil. 

What are regarded as 


• • • 

63 

Immoveable Property. 

Act does not define term 


• • • 

51 

Burden of obligation. 

imposing 


restrictions on use of 

land 

(S. 


40) 


• • • 

448 

Chance of acquiring a 

right 

to 

53 

light and air is 




Contractual obligations relating 
to land not being an interest 
therein. Rules for enforcement 


of 462, 465 

Covenants for pre-emption and 
re-purchase. Rules for enforce - 
ratnt of 


462 
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Immoveable Property— (contd.). 

Covenants running with land and 

easements. Difference between 

451, 452 

Covenants which run with land 
and covenants which merely 
relate to the land but do not 
run with it. Difference between 

451. 452 

Defined 48, 49, 67 

Equitable interest in, not an ac¬ 
tionable claim ••• m 

Haq-i-ohaharam included in ... 52 

Hat is ... 53 

Hereditary office included in 52, 53 

Joint transfer of, for considera¬ 
tion, S. 45 519 

• • 

Limitation for recovery of ••• x “ 
Mandatory injunction. For a grant 
of, due diligence should be 
proved ••• 4 ^® 

Mandatory injunction, What is ... 455 

Mandatory injunction. When to 

grant — 455 

Meanings of, in different Acts ... 49, 50 
Moveable property and, Distinc¬ 
tion between, not same as real 
and personal property ••• 51, 52 

Nature and incidents of, fully 

discussed X|X * xx 

Nibandha included in ••• **2 

Not a term used in English law ... 51 

Not defined in Act xxix, 51 

Ostensible owner. Transfer by, 

when affects real owner ••• 470 

Perpetual injunction and Manda¬ 
tory injunction, compared ... 455 

Perpetual injunction, Grant of, 
where restrictive covenant al¬ 
lows of such relief ••• 4 ^ 4 

Provisions restraining fraudu¬ 
lent transfer of, applicable to 
moveable Property ••• 

Real property is rough equiva¬ 
lent of, in English law, but not 
synonymous with ••• 51 


Pai.k 


455 

455 


455 


XIX. XX 


470 


455 


454 


662 


Immoveable Property— (contd.). 

Restrictive covenants. Conditions 
requisite for enforcement of, 
among purchasers mutually ... 
Restrictive covenants. Construc¬ 
tion of 

Restrictive covenants. Discharge 
of, by impossibility of perform¬ 
ance 

Restrictive covenants. Effect of 
notice on 

Restrictive covenants, how en- 
forced 

Restrictive covenants. Implied 
assignment of 46U, 

Restrictive covenants inter .s *, 
Enforcement of. among pur¬ 
chasers of 

Restrictive covenants in the na¬ 
ture of servitudes bind assignees 
with notice 

Restrictive covenants. Kinds of 
Restrictive covenants. Limits of 
rule of enforcing 4ti1, 

Restrictive covenants, Object of 
Restrictive covenants. Principles 
for enforcing, discussed 457- 

Restrictive covenants, Proof of 465, 
Restrictive covenants run with 
land 

Restrictive covenants. Test whe¬ 
ther, are for common benefit of 
purchasers 

Restrictive covenants. What are 

Restrictive covenants. When 
benefit of, lost 4o9, 

Restrictive covenants. When un¬ 
enforceable 

Restrictive covenants, whether 
injunction may be granted, if 
of personal benefit 

Right to collect dues on n piece of 
land, whether immoveable 

Right to officiate as priest is 
Right to worship an idol is 


459 


461 


467 


453 


454 


461 


458 


456 

453 

462 

459 

458 

467 

452 
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Immoveable Property. —(concid.). 

Standing timber if exempted 

from definition of ... 5 

Trees of all kind whether ... 56 

Title by estoppel. Discussion of 501, 502 
Toda gircis hak included in ... 52 

Transfer by one co-owner (S. 44), 

Effect of, on transferee ... 511 

Transfer by person having autho¬ 
rity to revoke former transfer 
(S. 42), Effect of, on transferee 491 
Transfer by unauthorized person 
who subsequently acquires 
interest in property transferred 
(S. 43), Effect of ... 494 

Transfer of immoveable property 
by person authorized only under 
certain circumstances to trans¬ 
fer (S. 38) ... 426 

Transfer of, where third person is 

entitled to maintenance (S. 39) 436 

Varshasan included in 52, 53 

When things rooted in the earth 

are 61, 62 

Whether claim to maintenance is 53 

Whether Equity of redemption is 55, 56 

Impartible Estates. 

Alienability o ... 165 

Holder of. Position of ... 244 

Holders of, liable to maintain 

members of their family ... 442 

Liability of holders of, not ordi¬ 
narily charged on the estates... 442 

Liability of holders of, may be 

charged on, by custom ... 442 

Right of maintenance may be ex¬ 
pressly or impliedly charged on 
specific property of ... 443 

The charge for maintenance on, 

enforceable against transferee... 442 

Improvements. 

A bona fide purchaser believing his 
title to be good is entitled to 
costs for, though his title may 
fail ... 558 


Page 

Improvements —(contd.) 

Acquiescence of owner, Effect of, 

on right to ... 552 

Circumstances under which com¬ 
pensation for. claimable 551<652 
Claim to compensation admissible 
only if owner acquiesced in or 
encouraged such erections ... 554 

Compensation claimable for what 561 

Compensation for, meaning of ... 552 

Compensation for, Measure of, 
depends on fair market value 
at time of surrender ... 562 

Compensation for, when not claim¬ 
able ... 566 

Defined 552 /. n. 

Defined in Bengal Tenancy, but 
not in Transfer of Property, 

Act ... 651 

English law as to, distinguished ... 646 

Grantee, where grant presumed 

permanent, entitled to value of 657 

Long possession of occupant en¬ 
titles him to value of buildings 
or ... 557 

Mortgagees and lessees. Made by. 

Provision for ... 548 

Other Acts, Provisions of, for 
compensating tenants not affect¬ 
ed ... 564 

Person in possession may claim 
compensation for, and remove 
same ... 563 

Persons entitled to claim compen¬ 
sation for 554, 555 

Principle on which compensation 

assessed and allowed ... 550 

Provision as to award of compensa¬ 
tion for. Applicability to auc¬ 
tion purchasers ... 550 

Provision in Act as to. Scope of 556, 557 
Purchaser without registered deed 

entitled to ... 559 

Transferee from a Hindu female' 
when entitled to compensation 
for 


558 
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Improvements.— (contd.) 

By leasee and mortgagee 

Compensation for, made by mort 
gagee when allowed 

Execution purchaser when e 
titled to compensation for 

In measuring the evidence of 
compensation for, must be 
best available 

No notice to owner is necessary 
for reasonable and useful 

Purchaser not entitled to com¬ 
pensation for, made by him 
hurriedly before the transfer 
is completed or with notice of 
prior contract 

The real issue in determining 
value of. 

Purchaser whose transfer rendered 
void by discovery of flaw in 
his transferor’s titles when 
entitled to compensation for... 

The question of, by mortgagee, can 
arise when he is in possession 

Removal of. Right to 

Right to remove, when arises 559 

Rule as to award of compensation 
for. Scope of 

Secured to transferee, whether 
charge on property 

Transferee, Right of, to, made to 
immoveable property bona fide 
by holders under defective title, 

S. 51. 

Transferee, When made by, make 
equity to compensation person¬ 
al to him 

Valuation of, by capitalising rental 
or annual value 

Valuation of money to be paid or 

.ed for, Method of 547, 648 

Valuation of. Various modes of 

Value of, to be calculated with 
reference to future utility 


504. 505 


559 


559 


509 


505 


559 


56:* 


559 

565 

553 

560 
549 

552 


548 
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555 

563 

563 

564 

563 


Improvements —(conoid.) 

What arc ••• 

Where only retention of property 

satisfies equity ••• iK> ’* 

Works constituting 551. 552 

See Acquiescence, Buildings, 

Market Value. Trespasser'. 


Inam. 

Alienability of 

Grant of. Construction of 

Limit8 of alienability of enfranchi¬ 
sed personal 

See Grant. 

Incidental Fixtures. 

When go with the land 

Income. 

Test whether certain, is periodical 
payment 

Incorporeal Rights. 

Term more extensive than real 
property 


142 

44 

165 


C4 


410 


52 


810 


Incumbrance. 

Charge, Whether included in ... 

Court cannot determine question 
of existence of, for discharge of 
incumbrance on sale ••• 810 

Debt to bo distinguished from 757/. n. 

Defined ••• 81(> 

Liability of seller to discharge 756, 757 

Indian Law. 

Co-owner and joint tenant. Diff¬ 
erence between ... 520 

Co-sharers, As to ••• 520 

Crown grants made parol also in 

India ••• *6, 47 

Of /is pendens. 100, 101 

Of maintenance ••• 19& 

Provision in various Acts for com¬ 
pensation for improvements ... 540 

Wider significance given to pro¬ 
perty in ... ii 
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Infant’s Relief Act (37 and 38 Viet., c. 62). 

Reference to ... 208 

Informal Contract. 

Agreement often matters of con¬ 
struction and inference ... 096 

Injunction. 

Alienation pending, not void ... 595 

Discretion of Court in granting ... 454 

Grant of, Applicability of equity to 304 

Grant of, discretionary with Court 304 

Injunction and damages, compared 
as reliefs ... 454 

Whether runs with land ... 260 

See Immoveable Property. 

Inquiry. 

See Diligence, Notice, Title, Ven¬ 
dor and Purchaser. 

Insolvency. 

Bankrupt and insolvent, Difference 
between, English and Indian 
Law. 305, 306 

Fraudulent preference and. Onus 

of proving, on whom lies ... 656 

Insolvent Debtors. 

Law applicable, to, in Mofussil and 

Presidency Towns in India ... 600 

insolvency Law. 

It is not necessary to prove that 
transfers were made with 
intent to defeat or delay 
creditors ... ... 655 

Instrument. 

Defined ... 48 

Means non-testamentary instru¬ 
ment ... 50 

Not defined in Act ... xxix 

Priority of registered and not regis¬ 
tered 97, 98, 691, 692 


Page 

Insurance. 

Benefits of any, effected on pro¬ 
perty transferred when available 
to txansferee 541, 643 

Transferee’s right to insurance 
money, though received by 
transferor ... 543 

Transferee’s rights under policies 
of, before and after transfer of 
property 542, 543 

Intangible Property. 

Mortgagors equity of redemption 672 

What is ... 670 

Interest. 

Law regarding interest ... 271 

See Dumduput. 

Interest in Land. 

Creation of inalienable, Validity 
of ... 25 

Creation of, with restraint on an¬ 
ticipation in case of married 
women, Validity of ... 285 

Test whether sale of gl owing crops, 

etc., conveys an ... 62 

See Joint purchasers. Transfer. 

Interpretation Clause. 

S. 3, Definitions of terms 48, 49, 119 

Interpretation of Statutes. 

See Construction of Acts. 

Involuntary Transfers. 

Applicability of rule of lis pendens to 566 
Transfer of Property Act not 
concerned with, except under S. 

57 and Chapter IV xxix 

Island. 

Formed in river by silt deposit. 

Ownership of ... xii 

i 
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Jagir. 

Alienability of ••• 

.See Grant, Political pension. Word* 
and Phrases. 

Jains. 

How far governed by Hindu Law 33. 31 

Joint Family Property. 

See Fraudulent Transfer. 


Joint Hindu Family. 


Alienation o? family property for 
family trade. Manager’s power 
to make 2: 

Eldest brother as manager of joint 
family. Rights of 
Junior members of Hindu family 
Manager. Minimum powers of 
Mortgage of an undivided share by 
an undivided co-parcener valid 
Profits of joint estate. Member not 
entitled to share of 



227 

22S 

227 


135 

225 


See Co-parcenary Interest, Hindu 
Lau\ 


Joint Purchase. 

Interest of joint purchasers 
Right of lion of one joint purchaser 
for money laid out in repairs or 
improvements, etc. 

Rights on 


802 

800 

753 


Joint Stock Company. 

Unpaid capital in a, not property 


123 


Joint Tenancy. 


Bequest to, under Hindu law. not 
governed by English rule giving 
joint tenant’s interest to his heirs, 521 
Contribution, Doctrine of, and 

its relation 520/. n. 


English law of 

Hindu law. Unknown to 


521 

521 



I *.u:k 

Judgment. 

How far binding on parties ... Id) 

Jugdment-debt. 

Debt for purposes of limitation ... 73 

Merged in decree in India ... 73 

Not actionable claim ... 7 3 


Jura in re Aliena. 


See Leases, 


.1 lortyayes , Sercit tides. 


Jure Naturae. 

Growth of 


Jurisdiction. 


British Courts, whether, have juris¬ 
diction over foreign sovereigns 
Defect of, in Court, Application of 
doctrine of lis pendens not barr¬ 
ed 


215 

503 


Jus in rem. 

Property in Indian law also includes 



Karnam. 

Woman incapacitated from hold¬ 
ing office of ••• 

Karnam Lands. 

Now heritable in permanently 

settled districts ••• *** 

Kazis. 

Lands held by, in virtue of their 

office not generally hereditary 142 

Khojas. 

How far governed by Hindu and 

Mahomedan laws ... 64 

Knowledge. 

See Notice. 

Kutcabalah. 

Mortgages and conditional sales 

of land under. Redemption of 675, 

679 
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L 

laches. 

Effect of, in enforcing a contract 
of sale on remedy of specific 
performance 718 

How affects claim to relief on the 

ground of fraud ... 661 

How affect lis pendens ... 587 

In enforcing contract of sale, when 

material ... 718 

Waiver, When results from 717, 718 
See Acquiescence. 

land. 

Acquisition of, Effect of 259, 263 

Things attached to land, whether, 

forms part of land ... 564 

See Pension 

landlord and Tenant. 

Compensation to outgoing tenants 
Notice of tenancy if notice of 

lessor's title ... 94 

Payment in good faith of rents 
and profits in cases between, 
saves tenant another payment 545 

Possession of tenant should induce 

purchaser to inquire ... 9<* 

Tenant’s right to remove costly 

fixtures xiii 

See Apportionment Merger. 

Law of Transfer. 

Change effected in, and in Hindu Law 
by Hindu Disposition of Pro¬ 
perty Act ... 323, 324, 325 

Law of Property Act, 1922. 

Rule as to perpetuities ... 320 

When did it come into force ... 321 

leases. 

Agricultural leases not dealt with in 
Act xxxviii, xxxix 

Agricultural, Whether writing ne¬ 
cessary for ... 279 


294 


leases— (concid). 31 

Alienation by lessee in violation 
of condition restraining alienation 
Effect of ... 292 

Are jura in re aliena. xxxviii 

Collateral agreement by perma¬ 
nent lessee to pay lessor month¬ 
ly allowance, Nature of ... 270 

Construction of 255, 256 

Conveys limited rights in property 

transferred or jura in re aliena xxxvi 
Express covenant against aliena¬ 
tion by lessee, When effect to be 
given to. 293, 294 

Forfeiture not incurred where 
lessee attempts to alienate 
against covenant 

Modem law of, same as French 
and English law 

Non-transferability is incident of 
lease, Where ejectment would 
follow on transfer 
Notice in. Operation of 
Notice of, in notice of all coven¬ 
ants therein 

Notice, Sub-leases are governed 
by same rules as to 

Provisions as to xxvi, xxvii 

Proviso in a, when valid ... 308 

Proviso in a. When right ceases by 209 
Restraint upon alienation by 

lessee, Validity of ... 292 

Roman law of, briefly traced xxxix, 

xl 

What passes by a 248, 256 


293 

89 

102 

103 


Legacy. 

Chance of, not transferable 


128, 162 


Legal Estate. 

Negligence whether postpones, to 

an equitable estate 87, 88, 89 

Legal Necessity. 

Absence of, for alienation how far 

effective to cancel it ... 525 
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Legal Obligation. 

How may arise ... 028 

True test of consideration 028. 020 

Lessor and Lessee. 

Lien of lessee. Right of ... 800 

Reciprocal rights and liabilities of 

xl, xli 


Liability. 

See Words and Phrases. 


License. 


Curtailed enjoyment of property 
ends in 

Easement and. Difference between 
Meaning of 


• • • 

Will 

158 

560 


Licensee. 

Protection claimable only by. ex- 
cuting work of permanent cha¬ 
racter 


Lien. 


Against property, whether charge 
against purchaser’s alienees 
Lis pendens creates none 
Money paid under mistake. On pro¬ 
perty for 

Security, is a kind of 

See Attachment, Joint Purchase, 


783 

501 

706 

783 


Mortgagee. 


Life Estate. 

Proper mode of apportioning rever¬ 
sion and 


523 


Life Interest. 

Hindu widow’s, in husband’s in¬ 
come of immoveable estate is 
immoveable property 


Light. 

Not subject of exclusive ownership ix 

Limitation. 

For suit for relief on ground of 

fraud . 660 

See Contract of Sale, Election. 
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Limitation Act. 

Immoveable property, Suit for 

recovery of, Limitation for ... xi 

Moveable property, Limitation 

for recovery of ... si' 

Object of, to prescribe periods 

after which remedy barred ... x 

References to x, xi, 660, 681, 718. 738 
754, 760, 763. 781. 784, 789. 862 
Retrospective construction of, 
affects no vested right 
Transfer of Property Act and, 
Relation between 

Lis Pendens. 

Adoption, valid 

Alienation after institution of 
suit, is subject to the rule of ... 
Alienation during pendency of 
suit invalid 

Alienation pe*>deite litc not void 
absolutely 

Alienee, Pleadings open to 

Alienee, Position of. Pendente 

Hte 591, 592 

Applicability of rule of, to all 
alienations made by party to 
suit or by persons purchasing 
from those claiming under 
parties to suit ... 570 

Applicability of rule of, to appeals 

and executions 576, 577, 578 

Applicability of rule of, to execu¬ 
tion sales ... 598 

Applicability of rule of, to in¬ 
voluntary transfers ... 566 

Applicability of rule of, to parti¬ 
tion suit ... 587 

Applicability of rulo of, to revenue 

sales ... 589 

Applicability of rule of, to rights 

existing prior to institution of 

pending suit ... 588 

Applicability of rule of, to several 

kinds of property discussed 579. 580, 

581 

Application of the rule, in mort¬ 
gage suit ... ... 590 


25 

29 

590 
571 

99 

101 

591 



858 
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Lis Pendens— (eontd.). 

Assignment of mortgage deed by 
defendant set aside as void on 
doctrine of 584 /. n. 

Attachment before and after suit, 

Effect of, in relation to 593, 595 
Attachment, Effect of, during ... 595 

Bad, as forbidden by law and as 

implying injury ••• 379 

Bar of, when begins to operate 

in pauper suit ••• 571 

Constructive notice, Whether lis 

pendens branch of law of ...99, 100 
Constructive notice or notice. 

Whether and how far, is 98, 101 

Contribution, Right to, during ... 591 

Doctrine of, where inapplicable ... 571 

Proceedings which are prosecu¬ 
tive of contentious suits ... 571 

Alienations of attached property 

when subject to the rule of ... 573, 

574. 594 


Applicability of, in case of pro¬ 
ceedings of the nature of subro¬ 
gation 

Applicability of where prior mort¬ 
gagee had assigned his mortgage 

Leases granted during pendency of 
suit whether void 

Renewal of leases or granting of 
short leases in ordinary course of 
management if subject to the 

rule of 

Bona fide partition when effected 
by the rule of 

Waiver by party if affected 

Party relying upon the rule of, 
must not l>e guilty of laches ... 

Document executed before suit 
not subject to the rule of, 
though it was registered after 
the suit 


585 


585 

58<i 



587 

587 




Doctrine inapplicable to a 
for accounts 


suit 

581,582 


Lis pendens— (contd.). 

Doctrine of, founded on urgency 
to safeguard parties’ right 
during litigation 100/. n. 

Doctrine of, has been extended to 
execution sale which has effect 
of modifying the Saving clause 
(S. 2(d)) ... ... 597 

Doctrine of, nothing to do with 
question of notice or service of 
summons ... 571 

Doctrine of, stated ... 591 

Doctrine of, when begins to 
operate 570. 571 

Doctrine of, Whether applicable 

to involuntary transfers 588, 589 

Effect of fraud inter partes ... 007 

008 


English and Indian Law of, 

Difference between ... 568 

First mortgagee renewing mort¬ 
gagee during pendency of second 
mortgagee’s suit, whether gov¬ 
erned by the rule of ... 588 

Genei-al principles of doctrine of, 

with exceptions 101, 102 

How far alienee bound by decree 

passed against alienor 521, 592 

How fur transfers are allowed by 

rule of, and exceptions to 184, 185 

Immoveable property governed 


570 


101 


by law as to ••• 560 

Incapacity imposed by rule of, 
j>ersonal, being restricted to 
parties to suit or proceeding ... 

In England is no notice unless 
duly registered 
Instances where doctrine held 
inapplicable to certain kinds of 
property 579. 680, 581 

rurisdiction. Defect in, does not 
bar application of doctrine ... 568 

,ien not created by 593, 594 

Jo answer to bill for speeffic per¬ 
formance ••• 


*t >r 


j r 
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Us Pendens —(contd.). 

Operation of. Commencement of 570 

Operation of. Contentious suit 

essential for 579, 580, 581 

Operation of, when suit becomes 

actively prosecuted 571, 572. 573 

Operation of in case of mortgage 
by conditional sale ... 574 

Operation of, in case of simple 

mortgage ... 574 

Operation of, in suit on mortgage 574, 

575 

Operation of. Laches how affects 587 

Operation of, on alienations after 

decree and before appeal 572, 573 

Operation of, on review 573. 574 

Operation of, Property must be 
directly and specifically in¬ 
volved for 579, 580, 581 


r '' r -'850.. 

* 

r t 

* - . Page. 

A / 


Lis pendens— (coneId.). 

Proceedings in consequence of 
presentation in Court of an 
award, whether constitutes 
presentation of plaint 
Purchaser or mortgagee without 
notice not affected by, English 
law 


570 


507 


Purchaser without express notice 

how affected by, English law ... 560 

Res judicata and 592. 593 

Restoration of suit after dismissal 
for default or after withdrawal. 
Operation of ... 574 

Rule as to ... 565 

Service of subpoena if a sufficient 

99. 571./. n. 

Suits to which doctrine of, inap¬ 
plicable 581, 584 

Transfer of majority of owners 

during, Effect of ... 591 


Operation of, For, suit must 

be 


Transfer of property pending suit 


pending in Court having aut- 


regarding it, S. 

53, Rule as to, 


hority in British India 

• • • 

575 

discussed 

565. 

597 

Or other properties having 

an 


What transactions exempted 


interest in such property 

• • • 

605 

from rule of 

596. 

597 

Origin of the rule of 


568 

When notice 

• • • 

98 

Pre-emption suit when not subject 


See Attachment, Contempt of Court, 


to the rule of 

• • 

588 

Injunction. 



Principle of xxxiv. 

567 

Local Extent. 



Principle of, applicable to Hindus 

567 

Of Act specified 

• • 1 

18 

and Mahomedans 





Rule applicable to re-sale 

to 


Local Government. 



vendor 

• • • 

590 

Defined. 


8 

Section 52 was never intended 

to 


Powers of, with respect to leases 


apply to execution sale 

• • • 

597 


XKxix 

To defeat or delay creditors 

• • • 

605 

Locus Pcenitentiee. 



Transfers made pendente life 

is 

592 

Relief against 

• • • 

204 

voidable to what extent 



Transfers indirectly obtained 

by 


Lunatic. 



losses subject to the rule of 

# • • 

590 

Contract of. Nature and effect of 

213 

Transfers made pendente lite 



Liability of, on 

executory con- 


not bad inter paries 

• • • 

593 

tract 

• • • 

214 

Transferred or otherwise dealt 


Manager, Powers 

of, appointed 


with 

• • • 

590 

by court 

• • * 

240 
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585 


151 


238 


Lunatic —(concld.). 

Manager, Powers of, appointed 

under Lunatic Estates Act ... 240 

Minor and. Law governing, simi¬ 
lar ... 214 

Lunatic Estates Act (XXXV of 1853). 

Reference to ... 240 


M 

Madras Rent Recovery Act. 

Reference to 

Mahomedan Law. 

A remainder interest or interest 
in fuluro whether can be 
assigned 

Alienation, Powers of, of guard¬ 
ians of Mahomedan minors ... 

Ancestral and self-acquired pro¬ 
perty, No distinction between, 
in 

Agreement to pay annuity. 
Effect of 

Creditors, Rights of, against the 
heirs of deceased Mahomedan 

Delivery essential to valid gift ... 

Estate of a deceased Mahomedan, 
Application of 

Estates unknown to, Crown s 
power to create 

Guardians, Kinds of 

Minor’s property, who can man¬ 
age 

Mother, Powers of, to bind child¬ 
ren’s estate 

Religious endowments inalien¬ 
able • • • 

Religious endowment, no right 
of inheritance attached 

Saved from operation of Transfer 
of Property Act 

Scope of 33, 

Transfers required delivery of 
possession 

Whether favours perpetuity 


234 

276 

234 

276 

234 

40 

236 

236 

234 

138 

139 

xxix 
34 35 

xxli 

325 


Mahomedan Law— (concld.). 

Who are governed by ... 35, 36 

Widow, Mahomedan, Rights of, 
over inheritance 

Wife, Minor, Husband not natural 
guardian of 

See Heir Apparent, Maintenance, 
Mutioali, Possession, Waqf. 


Mahomedans. 

Whether and how far governed 
by Transfer of Property Act 


• • • 


Maintenance. 

Charge for upon impartible esates 
enforceable against transferee 

Charge for, upon specific property 
may be enforceable against heirs 
legatees and volunteers of trans¬ 
fers 

Right of, may be expressly or im¬ 
pliedly charged on specific pro¬ 
perty of impartible estate ... 

Claim for, When, avail against 
purchaser of property liable to 
maintenance 

Claim for. When, can be enforced 
against transferee for valuable 
consideration 

Claim to, Against whom enforce¬ 
able 

Claim to, no charge on family 
property 

Claim to, whether charge upon 
immoveable property 

Concubine’s right to. Nature and 
extent of 

Future maintenance, Right to, 
not property 

Gift of stridhan, Whether, equal 
to provision for 

Hindu daughter’s right to. Ex¬ 
tent and nature of 

Hindu daughter-in-law's right to 

Hindu mother’s right to. Nature 
and extent of 


234 


236 


33 


442 


443 


443 


446 


446 

444 

445 

443 

441 

136 

439 

440 
438 

441 
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M alnten anet— (concld.). 

Hindu or Jain son’s right to, 

Nature and extent of ... 441 

Hindu’s illegitimate children’s 

right to, Nature and extent of 442 

Hindu son’s widow’s right to, 

Nature and extent of ... 441 

Hindu widow’s claim to, charge 
on property for, supersedes 
prior attachment ... 691 

Hindu widow’s right of, and 

right of residence, compared ... 447 

Hindu widow’s right to. Char¬ 
acter and enforceability of 440, 447 

Hindu widow’s right to, Forfei¬ 
ture of ... 439 

Hindu widow’s right to. Nature 

and extent of 433, 440 

Hindu widow’s right to. No limi¬ 
tation to assert ••• 439 

Hindu widow’s right to. Origin 

of ... 439 

Hindu widow's right to, Waiver 

of ... 440 

Hindu wife’s right to, Extent 
and nature of 

Intention to defeat, Proof of, not 
necessary in case of gratuitous 
transferee 

Mahoraedan father and child¬ 
ren’s right to 

Mahomedan wife and widow’s 
right to, Nature and extent of 

Maintenance of wives and children 
provided under Crim. Pro. 

Code, creates no charge on 
property 

Notice, value of, where transfer 
is made to defeat 
Right to, When, becomes attach¬ 
ed to property. 

When immoveable property -..r53, 69 
See Champerty and Maintenance , 
Fraudulent Transfer. 


446 

442 

442 

442 

440 

447 


Maintenance Allowances. 

Whether attachable and assign¬ 
able ... 72 

Maintenance Grants. 

Transferability of 103 1(54 

Majority. 

Law of, before enactment of 

Majority Act ... 207 

Majority Act (IX of 1875). 

References to 206, 207/. n. 321 /. n. 

Malabar Compensation for Tenants 
Improvements Act, 1887. 

Outgoing tenants, Compensation 

for, provided in ... 504 

Malik. 

Whether means full owner ... 260 

Malikana Rights. 

Immoveable property includes ... 63 

Whether included in property ... 123 

Manager. 

See Hindu Law. 

Mandatory Injunction. 

See Immoveable Property. 

Marginal Notes. 

See Construction of Acts. 

Market Value. 

Ascertainment of, Modes of ... 504 

Costs incurred to preserve land 

excluded from ... 604 

Marriage. 

Provision for Nature, extent and 

legal incidents of ... 443 

Sacrament in Hindu Law ... 223 

See Hindu Law. 

Marriage Brocage. 

Public policy, as opposed to, 

whether void ... 200 
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Marriage Settlements. 

Exceptions to right of free aliena¬ 
tion 


XXXII 


215 


286 


294 


295 


Married Women. 

Contracts by. Law as to 

Creation of inalienable interest 
during coverture. Validity of 

Restraint on alienation upon 
anticipation can be imposed 
on property settled upon 
married woman 

Restraint on alienation on pro¬ 
perty settled upon a woman, 
applicability of law of, to 
Hindus. Mahomedans, or Bud¬ 
dhists 

Separate property of married 
women subject to restraint 
upon anticipation. Applicability 
of S. 8 of Married Women’s 
Property Act, to 294, 295 

See Election. 

Married Women’s Property Act (III of 

1874). 

Reference to 294, 295 

Marshalling. 

Execution sales. Applicability of 
doctrine of, to 

Innocent purchaser without 
notice, Rights of, not affected 

Notice of prior mortgage is no 
bar to 

Rule of, as applied to sales, ap¬ 
plicable to what cases 

Rule of, as applied to sales, in¬ 
applicable where equity of 
redemption only is purchased 


808 


807 


88 


806 


Material Defect. 

Defect in title is a 

Discovered before conveyance .. 

Failure to disclose through re 
ferring to innocent agent 
through fraud, or misropresen 
tation. Effect of 


807 

786 

738 


Material Defect— (concld.). 

Notice of, when estops purchaser 738 
Puffing praise whether a ... 739 

What are ... 735 

What, Seller must disclose ... 734 


xn 

• • 

XII 

• • 

XU 

xxxi 

393 

249 

Kill 

107 

i 

466 


735 


Maxims. 

Accessio cedit principali 
Accessorium non ducit sed sequi- 
tur secura principale 
Accessorium sequitur naturam 
sui principalis 

Alienatio rei praefertur juri 
accrescendi 
Crescit in orbe dolus 
Cujus est solum ejus est usque ad 
coelum ad inferos xxxii, 

De minimis non curat lex 
Dolus ot fraus nemini patrocinari 
debent ... 

Dominium id est proprietas 
Ei incumbit probatio qui dicit 
non ei qui negat 
Erant omnia communia et in¬ 
divisa omnibus veluti unum 
cunctis patrimonium esset 
Expressum facit cessare taciturn 
Fraus et dolus nemini patrocinari 
debent 

In foro conscientice. 

Modus et conventio vincunt legem. 
Nascitur non fit 
Nova constitutio futuris formam 

imponere debet, non proeterus xxviii 

Nullum tempus occurrit regi ... xi 

Once a highway always a high¬ 
way • •. 16 

Partus sequitur ventrem ... xii 

Pendente lite nihil innovatur 99, 101 
Prior in temporis potior in jure ... 466 

Quicquid inaedificatur solo solo 

cedit ••• 554 

Quicquid plantatur solo solo cedit xiii, 13 

27, 249, 269 

Qui facit per alium facit per se ... 110 

Qui prior est tempore potior est 

jure ix, xxxiv, 526 


• • • 


n 

273 

393 

196 

197 
33 
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Maxims—(conoid.). 

Qui sent it commodum, sent ire 

debet et onus ... 400 

Quod nullius est, est domini regis xv 

Sic utere tuo ut alienum non 
laedas ... xvi 

Sic utere tuo ut rein publicam 

non laedas ... xvii 

Sic utere tuo semet ut ipsuin 

non laedas ... xvii 

Where rights are equal, the con¬ 
dition of party in actual posses- 
sion shall prevail ... 427 

Mehar. 

Whether consideration ... I>30 

Mere Possibility. 

Contract how can lie enforceed 153 

Not transferable, but contract 

for transfer not prohibited ... 153 

Whether family settlements ure 

illegal ized by the rule ... 154 

Whether one expectant heir can 

waive in favour of another ... 154 

Merger. 

Applicability of doctrine of, to 

leases made before Act ... 30 

By act of parties ... 31 

By operation of law ... 21 

In execution of decree ... 21 

Landlord and tenant. As between 30 

Of interest of lessee and lessor in 

same right ••• 21 

Mesne Profits. 

Realisation of profits by person 
in possession. Applicability to, 
of rule os to payment bona 
fide made to wrong person ... 547 


Mesne Profits and Improvements Act (XI 
of 1855). 


154 


Reference to 

Mines. 

Buildings which were accessory 
to mining, were properties of 
miners 

Permanent lessee. Rights of. to 
subjacent mines 

Minerals. 


544 


200 


250 


A grantee from a zemindar of 

Bengal if entitled to ... 207 

A grantee from Crown not entitled 

to, unless expressly conveyed... 20 7 
Right of grantee of permanant te- 

to ... 207 

Use of expression "with all rights" 

if sufficient to convey ... 207 

Transfer of land, whether carries 

right to 207, 208 


267 


'.i07, 208 


153 Minor. 


Agent, appointment of 

Avoiding trunsfer after attaining 

majority, necessity of notice ... 

Can become a transferee 

His transfer is void. 

» • • • 

Transferee cannot enforce a trans¬ 
fer bv 

* •. • 

Constructive notice. Whether and 
when may be fixed with 

Court cannot enforce equity 

against a minor misrepresenting 

himself to be major, can grant 
equity against his adversary ... 
Estoppel against 

Fraudulent transfer by, void 
Restitution of benefit received 
by. cannot be ordered by Court 
except in misrepresentation of 

• • • 

Brant in perpetuity to, in New 
•South Wales. Validity of 


212 

211 

208 

208 

208 

1 05 


212 


013 


til 3 


4 
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Minor —(concld.). 

Lessee, Liability of ... 209 

Lunatic and. Law governing 

similar ... 214 

Mortgagee, Liability of 209, 210 

Mortgagor, Position of 209, 210 

Partner, Position of ... 210 

Power of repudiation of. Nature 

of ... 210 

Ratification of grant made by. 

Effect of ... 210 

Ratification of transfer made by 

guardian during minority ... 211 

Shareholder, Liability of ... 209 

Torts, Responsibility of, for ... 213 

Whether, can accept gift under 

Hindu Law ... 210 

See Election, Guardian and Minor. 

Misrepresentation. 


210 


210 


Court will not visit vendor with 
consequence of, where it is 
honest ... ••• 701 

Effect of, on sales ... 525 

How affects completed sale and 

contract for sale ... 703 

Material, when arises 703, 704 

Must be express in order to affect 
contract ••• 

Must be of fact, not of mere 

opinion ••• ^04 

Rescission of contract of sale, 

When ground for 703, 704, 705. 700 

See Contract of Sale. 


704 


Mistake. 

Money paid under. Lien for, on 
property 

Rectification of contract. When 
ground for 

Rescission of contract of sale. 
When ground for 


707 


706 


706 


Mitakshara Family. 

Manager whether can convey ab¬ 
solute interest ... 253 

What interest is conveyed by a 

Coparcener ... 250 

Molesalem Girasias. 

How far governed by Hindu law 33 

Money. 

Suit for, whether doctrine of lis 

pendens applicable to ... 683 


209 Monjani. 


Emoluments attaching to, not 

transferable ... 139 

Mortgage. 

Are jura in re aliena xxxviii 

Attestation, Want of, in, oxe- 


704. 

705 

cuted prior to Act, Effect of ... 

28 

Ch. iv, Tr. P. Act, not affected 
by S. 2, cl. (c), Tr. P. Act- 

33 

701 

Charge and, Difference between , 

xliv 

525 

Conveys only limited rights in 



property or jura in re aliena 

xxxvi 

703 

Covenant in mortgage-deed. 



Effect of 291, 292 

Covenant for, cannot be avoided as 

offending against perpetuities... 327 

Deed of. Assignment of, lis pen¬ 
dens, void 546 /. n. 

Defined and classified ... xliv 

Once a mortgage always a mort- 

- gage ... 327 

Early history of law of, and its 

development xli, xlii 

English law of, its history and 

development xlii. xlii 

French law of, sanctioned legal, 
judicial and conventional 
mortgages ... x l“ 

Indian law of, at present... xliv 


xlii, xlii 


xlii 

xliv 
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Mortgage —(conoid.). 

Insurance money. Mortgagee's 
rights and liabilities regarding 

Merger of, in decree obtained on 
that mortgage 

Moveable property. Of, how made. 


.>42 

S1 

xlvi. 

xlvii 


88 

ss 


532 


s I 2 


XXVll 


Notice of prior, marshalling not 
prevented 

Operation of notice in 

Priority, Rule as to. how far 

governs mortgages 52!). 530 

Procedure in suits upon x lv. xlvi 

Receiver’s under Court's orders, 
will precede earlier charges ... 

Redemption of property sold free 
from, applicability of the rules 
for discharge of incumbrances 
on sale 

Registration insisted upon for 
transactions of 

Removal of encumbrance* from 
estates, enure to the benefit of 
mortgagee 

Restraint upon alienation b\ 
mortgagor during mortgagee. 
Whether, valid 290 291 

Right, of suit of mortgagee against 

23 

mortgagor 

Security, A kind of, passing pro¬ 
perty out and out ••• xV 

Suit on, Operation of li* penden* 574 

What passes in a 248 256 

Rule as to fixture between land¬ 
lord and tenant if applicable to 256 

Wlmt is 

See Stamp Duty. 


50f» 


256 


Mortgage Debt. 

If immoveable property, when 
secured on immoveable pro¬ 
perty 53 54 

Not an actionable claim ... 67 


28 


I’.vot: 


Mortgage-decree. 

If immoveable property under S. 

17. Registration Act ... 55 


Mortgagee. 

Mortgagee's right to sell propert y 

affected by Crown Cl rant ... 39 

Rights and liabilities of x\v. 800 

Rights of mortgagee in respect of 
promissory notes given as col¬ 
lateral securities ... 270 

Whether, is a party to the sale ... 811 

See Mortgage. 


Mortgagor. 

Rights and liabilities of ... xlv 

See Mortgage. 

Mother. 

See Maintenance. 

Moveable Property. 

Beneficial interest, in, whether 

actionable claim ... 72 

Fraudulent transfer of, in India 
no statutory provision restrain¬ 
ing ••• ‘>62 

Fraudulent transfer of. Provision 
against. Difference between 
English and Indian Law' ... 662 

Government promissory notes 
are classed as. under Hindu 
Law ... 53 

Limitation for recovery of ... xi 

Meanings of. in different Acts ... 50 

Ownership over, may be acquired 

by use for 3 years ... x 

Provisions restraining fraudulent 
transfer of immoveable pro¬ 
perty applicable to, on prin¬ 
ciples of equity ... 662 

Registered deed relating to, gets 
no priority over one unregis¬ 
tered ... 540 

Sale of. conditions for xxxvii 

Share in registered Company is ... 53 
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Moveable Property.— (conoid.). 

Transfer of, and immoveable pro¬ 
perty, difference between the 
principles governing ... 250 

When things rooted in the earth . 

become ••• 61, 62 

See Immoveable Property. 

Mulgeni Lease. 

Whether a purchase pro tanto ... 678 


Negligence. 


Page* 


An element in determining ques- . 

tion of notice ... 105 

Effect of, on notice ... 74 

Operates by estoppel ... 85 

Relying on honesty of servants 
in discharge of ordinary duties 
doe? not amount to ... 86 

Whether by itself sufficient to 
postpone legal estate to equit¬ 
able estate ... 88 


Mulraiyat. 

Rights of, transferable, saleable 
and attachable but in thejr. 

; entirety 

Multifariousness. 

Rule against 

Mussalman Wakf Validating Act 

VI of 1913 .-324, 326, 343 


142 

662 


Negotiable Instruments. 

Assignment of debt apart from 
instrument, Effect of 270, 271 

Constructive notice, Doctrine of, 
if applies to ... 104 


Nibandha.. 

* 1 •' . M | « 

Allowances in permanency called 
if immoveable property 
Ranks with immoveable property 


• • • 


52 

53 


Musha. 

See Words and Phrases. 


Mutation of Names. 

See Ostensible Oumership. 

Mutation register. 


Owner’s suit to eject purchaser 
from owner’s wife 

Inference from 


488 

488 




Office of, when trai 


ferable 


138, 139 


N 

Negative Covenant. 

Binding nature of ... 302 

Question of notice to purchaser, 

how affects 302, 303 

Value of, not affected by rule 

against perpetuities - 303 


Nlhangs. 


How far governed by Hindu Law 

34 

Non-disclosure. 

Effect of 

• • • 

804 

When fraudulent 

803, 804 

Notice. 

- Act of Parliament is, 

to all world. 

93 

Acts are, in India 

• • • 

98 

Actual or expressed 

• • • 

74 

Affects person who 

purchased 


with notice 

• • • 

109 

Agent, Consequence 

of notice 


given to 

• • • 

60 

Agent’s knowledge 

to affect 


principal must be 

material to 


transaction 

i - 

115 


Attesting witness to deed has not, 

of its contents ••• 106 


Client not affected with pleader's 

• • * ’ • - / . * 

general legal knowledge 
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Notice — (contd.). 

Collusion by common solicitor 


with ono party, effect of ... 116 

Communication to principal of 
information if necessary to fix 
him with 115 

Conditions under which party is 
fixed with knowledge of his 
agent or solicitor ... 115 

Consequences of, given to agent 74 

Constructive, applicability of 

rules to commercial cases ... 104 


Constructive, Doctrine of. how 
far applicable to Government. 110 

Constructive, is only evidence of 


notice 105 /. n. 

‘Constructive, only presumed in 
absence of direot evidence of 
non-existence of notioe 106 

Constructive or implied ... 74 

Defined ... 49, 76 


Doctrine of, Discussion of 465. 466. 467 
Doctrine of, founded on rule 
discountenancing fraud and 
laches 

Dootrino of, how affects priorities 
Effect of negligenoe on 
Evidence adduced to establish. 

to be clear and distinct 
Express and constructive. Differ¬ 
ence betweon 

False representations to another 
not exonerated by doctrine of 
constructive 
How far afforded by registration. 96. 97 

How fur registration will affect 

doctrine of ... 93 

Imputed, refers only to rights 

connected with transaction ... 110 

In England unless duly registered 

Its pendens is not ... 99 

In India includes all spocies of 
notice, whether actual or con¬ 
structive ... 81 

Kinds of, undor the Act ... 74 


74 

75 

76 

108 

SO 

103 


Notice-(contd.). 

Knowledge acquired by agent onl.\ 

as such affects principal ... 110 

Knowledge and. Distinction he 

t ween ... 74 

Knowledge of agent affects prin¬ 
cipal only if acquired in same 
transaction ... 117 

Law of. und Law of Fraud, Re¬ 
lation between ... 75 

J 

Liability, Denial of, in pleadings 

does not operate ns ... 115 

Meaning of ... 49. 50 

Necessity of. for resumption of 

Crown grants ... 48 

Necessity of, when minor’s trans¬ 
fer is avoided ... 211 

Newspaper advertisment is not 

'•'instructive ... 104 

No» merely doctrine of Chancery, 

but foundod on justice ... 107 

Of deed is constructive notice of 
all other documents and facts 
reasonably connected therewith. 102 

Of deed is notice of its contents ... 102 

Of deed notice of its contents, 

Limitations to doctrine of 162. 103 


Of fact is notice of its reason 

Of intention to commit bankrupt¬ 

110 

cy, if of bankruptcy 

Of lease affects with notice of all 

104 

covenants therein 

103 

Of memorandum and articles as 


to persons dealing with com¬ 


panies 

110 

Of prior mortgage, marshalling 


not prevented by 

88 

Of tenancy, if notice of lessor’s 


title 

94, 95 

Of tenancy, whether affects pur¬ 


chaser with constructive notice 
of lessor’s title 

89 

Of sale 

87 

Operation of, in leases 

83 

Operation of, in mortgage 

89 
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109 


Notice —(contd.). 

Persons who are affected by 
Pleadings when notice by one 
party alleged and denied by 
other 106, 107 

Possession if notice ... 94, 95 

Possession is, to would be alienee, 
of title of person in possession. 
Possession to amount to, must bo 
actual or juridical 
Possession with cogent, not con¬ 
clusive, evidence of 
Presumption and proof of 
Prosumption as to, not rebutted 
by non-disclosure without fraud 
by agent 

Presumption of, whether irrebut¬ 
table 

Previous possession must not 
have been determined to oper¬ 
ate ns 

Principle of • •• 74 75 

Principles of doctrine of. set out 

with its limitations 73, 117 

Priority as affected by 117/. »». 

Priority how far affected by 532 537 

Private Act not of itself, to pur 
chaser 

Properly addressed and sent by 
registered post presumed to 
have reached addressee ... «9 

Purchaser's constructive notice 
how far exempts him from 
giving full information ... 94 

Purchaser having notice of deed 
forming link in chain of title 
has constructive ... 103 

Purchaser is affected with, 
through his agent, counsel cr 
solicitor ... HI 

Purchaser of decree tainted with 

fraud, how far fixed with ... 109 

Registration Act, S. 50, whether 
modifies equitable doctrine of. 
Registration as 533, 535 


• • • 


93 


Pa gb 

Notice —(concld.h 

Registration if overrides equitable 90, 92 
doctrine of 533, 535 

Service of registered, through 
post, whether sufficient evidence 
of its contents, when refused by 



addressee 

79 

537 

Solicitor’s knowledge of prior in- 


cumbrances is 

purchaser’s also 115 

94 

Suit to recover debt is not, where 


necessary for 

repayment of 

97 

debt 

103, 104 

105 

Testimony and 

evidence admis- 


sible to prove 

• 107. 108 


Time of 

78 

115 

To agent imputed to principal. 


Principle of the 

rule ... 74, 75 

106 

To agent is notice to principal 


during agency 

110 , 111 

97 

To be binding, must be in same 

transaction 

... 76 77 


94 

79 


To be binding, must proceed from 

person interested ... 76. 77 

To trustees governed by same 

rule as agents 116, 117 

Transactionc held not to be ... 104 

Vendor’s possession who has 
passed receipt for full price is 
not constructive, of any lien ... 

When, is actual notice 

Whether affects priority of regis¬ 
tered, over an unregistered, 
conveyance 

Whether lis pendens Is construc¬ 
tive 

See Actual Notice, Burden of 
Proof, Constructive Notice, Con¬ 
tract of Sale, Covenant, Material 
Defect, Minor, Negative Coven¬ 
ant, Negligence, Negotiable In¬ 
struments, Payment under Mis¬ 
take, Possession, Principal and 
Agent, Sale and Vendor and 
Purchaser. 


74 


98 
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Novation. 

See IPorrf-s and Phrases. 

Nullius Proprietas. 

See Words and Phrases. 

Nullum Tempus Act. 

Limitation against Crown ... xi 


0 

'Obligations. 

Arising out of, must be legal ... 463 

Occupatio. 

Acquisition of property by taking 

possession of thing id. vii, viii 

Limitations to acquisition of pro- 

• • • • 

party by ••• Vlu * 

Meaning of ••• IX 

States, not merely individuals, 

acquire property by ••• ,x 

Offerings. 

Right of receiving share in, 

whether transferable 135, 160. 161 


'Official Assignee. 

Powers of, to sell 



Onus. 


Where transferor had no creditors 
at the time, is on the future 
creditors to prove his intent 
to defraud. ... ”• 



Oral Evidence. 

Admissibility of, to contradict 
the written deed 

Admissibility of, to prove inad¬ 
missible documents 

Admissibility of, to rebut inten¬ 
tion presumed from document¬ 
ary evidence 

Admissibility of, to show subject- 
matter of contract and real 
nature of the transaction 

See Parol Evidence. 


730 




698 


Order. 

See Decree. 

Ordinary Negligence. 

Cases illustrative of ... 86 

Does not deprive a man of liis 

priority ... 65 


Ostensible Owner. 

Benamidar’s transfer when binds 

tho true ownor 470, 472, 487 


Circumstances which may put a 
man on enquiry 

Crucial act. of ownership clothing a 
manager with the character of. 
depends upon circumstances of 
each case 

Entry of a person’s name in 
Revenue paper is a clear 
proof of. 

In order to displace the real 
owner the transferee must not 
only state that he enquired but 
must also state the nature of 
his enquiry 

In case of pardanashin lady being 
the true owner, consent must 
be proved 

May bo uny person, co-shaie 
benamidar, manager or agent 

Minor hold out by his father as, 
must be bound by his act ... 

Possession is an act of ownership 
but it is not all 

Presumed to be the real owner 
until tho contrary is proved ... 

What are ostensible acts of 
ownership 

When, possesses the judicia of an. 
and retains them with full 
consent of ownership a valid 
title passes 

Where one person is in possession 
of title deed and another in 
possession of property question 
of ownership 


481 

470 

471 


482 

473 

470 

473 

470 

470 

470 

• * 

I 

471 


482 
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Ostensible Ownership. 

Doctrino of. not applicable 
the real owner is a judicial per¬ 


son eg. idol 

78 

Doctrine of. Application of, to 

benami transactions 

484 

1 )oetrine of, Applicat 

ion of. to 

properties held in 

nature of 

trust 

479 

Doctrine of. Effect 

of acqui- 

escence on 

47G. 477 

Doctrine of, Nature 

of consent 

• for operation of 

475 

Doctrine of. To secure 

benefit of, 

Transferee must act in good 

faith 

473. 474 

Doctrine of, Application of, where 


mutation of names is effected in 
favour of third party ... 470 

iioctrine of, whether attestation 
gives rise to inference of consent 
which operates on ... 475 

(•rounds of attack and defence in, 
cases where doctrino of. is 
pleaded ... 484 

Mere quiescence does not debar 

real owner to assert hs title 483 484 

Mistake,,Effect of, on the part of 
.real owner on the doctrine of... 479 

» i , # I ' • 

Ratification, Effect of. on doctrine 

of ... 478 

See Transfer of Property Act, S. 11, 407 

Oudh Laws Act (XVIII of 1876). 

Reference to 23, 631 


Owelty. 

Money paid as, under partition 
decree when entitled to priority. 


540 


Ownership. 

Beneficial interest in moveable 
property in possession is 

Defined 
Extent of 




72 

59 

XV.'l 


Ownership— ( conoid.). 

Meaning of 

Occupation for definite period of 
thing, mode of acquiring 
()\er immoveables acquired by 

long possession ... . 

Subjects of individual and state . 

ownership ' ... 

Whether passes when price not 
paid but conveyance is regis* 

tered .to, i. 

See Election . Property. 


IX 


G7 




Pardanashin Women. 

Law applicable to transactions 
with ■ 216-^218 


v* 


Entitled to special protection ... 

Nature of proof required to prove 
election in case of. 

Presumptions in transactions with. 

Protection of law afforded to, not 
a disability 

• • 

Right of, to special protection by 
Courts 

Transactions with, similar to those 
of persons of limited capacity ... 

Waiver of election cannot bo 
presumed in the case of a 
pardanashin Indy 

Who are 

Parol Evidence. 

Admissible to prove mistake affec¬ 
ting a contract of sale 

Of contemporaneous circumstan¬ 
ces and subsequent conduot 
towards property relevant to 
prove holding in severalty 

To show that transaction was a 
mortgage, admissible 

To show true nature of transac- 

• • % • • 

tion, admissible 

Parsis. 

How far subject to the rule 
again --1 perpetuities 

Law go\ eming 


413 

413 

217 

21.7 

• • * 

218 

21G „ 


413 

216 


707 


521 


677 


170 


• • • 


345 

38 
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Parties to Suits. 

Rule us to, and lis pendens ... 692 

Who are, to set aside t ran-ter 

on ground of fraud 661. 602 

See Benami Transactions. 


Partition. 


A transferee from one of several 
co-owners in possession of trans¬ 
ferred portion by mutual agreo- 
m3nts can maintain suit for, 
against co-ow.iers for that 

portion 

Covenant against, Effect of, inter 
partes 

Covenant against, ineffectual 

against parties not covenanting. 

Covenant against, when void 

In proceedings of. transferee 
entitled to see that his trans¬ 
feror is alio ted the property sold 
to him 

Suit for. Applicability of doctrine 
of lis pendent to • 

Suit for, when not. contentious suit 

Whether transfer under Act 


519 



287 

286 


506 

584 

578 

125 


Partnership. 

Co-sharers and partners, Relation 
between • 

Determination of mutual relation¬ 
ship of partners, Rule for 

Hindu family .trade partnership, 
Rules governing 

Partners presumed to be equally 
interested in property jointly 
acquired 

Suit against, whether doctrine of 
lis pendens applicable to 

Unascertained interest in, not pro¬ 
perly.' 

See Principal and, Agent. 


13 

520 


226 


521 



124 


Past Consideration. 

How affects a transfer ... 629 


Patent Defect. 

Whether seller should disclose ... 735 

Patents. 

Included in chose in action ... 68 

Patriarchal System. 

Origin and development of ... ii 

Persistence of, due to its connec¬ 
tion with religion ... iv 

Patni lease. 

Merely leases in form but are in 

substancj grant of Zenrindary 292 

Pauper Suit. 

FiHing petition for leave to sue as 
pauper whether commencement 
of contention ... 579 

When bar of lis pendens begins to 

operate on ... 57 

Payment under Mistake. 

Uenamidar, Bona fide- made to pro¬ 
tected ... 546 

Bona fisle made and doctrine of 

notice ••• 545 

Bona fide made, Effect of, in cases 

arising on transfer of property 545, 546 
Bona fide made in cases between 

landlord and tenant, Effect of 544, 546 
Of moneys bona fide to wrong par¬ 
ties 644. 546 

Rule a9 to bona fide. Scope of ... 546 

Penal Code. 

References to ii, ix, xiv, xv, 179, 651 

Penal Statutes. 

See Construction of Acts. 

Pending Cases. 

Not to bo affected by change in 

law ... xxviii 

Pension. 

Assignment of, in anticipation 
void 


• • • 


186 
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nsion —(conoid.) 

English and Indian Law, Differ¬ 
ence between. Alienability of ... 184 

Exemption from attachment of ... 180 

Meaning of ... 180 

Not transferable ... xxxii 

Political or granted to civil and 
military pensioners. Transfera¬ 
bility of 128, 180 184 

Stipends or allowances granted in 
respect of a right, privilege, 
perquisite or office, not included 


180 


Transfer of, even if political, under 
S. 7 of Pensions Act, not affect¬ 
ed ,,, 

Transfer of land granted in lieu of, 
not prohibited 


183 


180 


Pensions Act (XXIII of 1871b 


180. 181, 183 


Reference to 

Perpetual Injunction. 

See Immoreabe Property. 


Perpetuties. 

Agreement for re-sale not subject 
to rule against 

Contracts when subject to the 
Rule against 326. 

Covenant for redemption of mort¬ 
gage whether offends against... 

English and Indian Law as to. 
Difference between xxxiii, xxxiv, 

Hindu and Mahomeden endow¬ 
ments are exceptions to the Rule 
against 

Hindu and Mahomedan Law and 

Mahomeden endowments are ex¬ 
ceptions to the rule against 344. 

Mahomedan Law does not favour, 
except waqf or charitable 
devise 

Not favoured of law 

Rule against, and Hindu Law ... 


327 


32 7 

319, 

320 


342 


345 


325 

xxx i 
324 


320 


319 

310 


Perpetuties— (concld.). 

Rule against. Applicability of, to 

contracts 320, 326- 

Rule against, Applicability of, to 

covenants ... 326- 

Rule against, Applicability of, to 
gift of residue to a class 320, 321- 
Rule against. Applicability of, to 

gifts to charitable uses ... 321 

Rule against, applicability of, to 

Hindus, Mahomedans, etc. ... 320 

Rule against. Applicability of, to 

Pars is ... 36- 

Rule against, applicable to con¬ 
tingent remainders ... 319- 

Rule against, applies to moveables. 310 
Rule against, inapplicable to 
Crown Colony of New South 
Wales ... 46- 

Rule against, one of public policy. 321 

Rule against. Origin of ... 321 

Rule against. Principle under¬ 
lying ... 321 

Rule against, stated, with excep¬ 
tions xxxiii, 315. 316 

Rule against, why affects Hindus. 

Secular estate, Creation of, with 
religious motive, not exempt 
from rule against 995. 296 

Stipulation that purchaser of land 
should use it in particular man¬ 
ner, Validity of ... 281 

Transfer for charity exception to 330 

rule against 

See Election , Religions Endowments. 


46 

321 

321 

321 


281 

330 


Person. 

Meaning of 

Personal Contracts. 

Assignability of 


XXIX 


174, 176, 176 


Personal Enjoyment 

Tansferability of interst restricted 

to ...128, 160 
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Personal Grant. 


Interest of the nature of. not trans¬ 
ferable ... xxxii 


ronfor- 

xxix 
... 3G. 38 
... 33. 34 


Personal Laws. 

Gradually getting into 
mity with Act 

Principle of saving 

Scope and nature of 

Personal Property. 

In English Law, may he in posses¬ 
sion as chose in possession or in 
action or chose in action 

Real property and. Distinction 
between. Origin of 

Personal Rights. 

Not transferable 

Pious Duty. 

See Hindu Lair. 

Pleader and Client. 

Liability, Denial of. in pleading is 
no notice 


68 


51 


1 S4 


115 


Pleadings. 

Plea of in terrorem 
Plea of purchase without notice 
should be raised in pleadings ... 

Where notice alleged by one and 

denied by other party 106-108 


383 


491 


Pledge. 

Delivery of possession. Necessity 
of, for 

Is security between lien and mort¬ 
gage 

Political Pension. 

Cl rants made for religious or chari¬ 
table purposes not included in 

Jagir, whether a 


xlvii 


xlvii 


• • • 


183 

183 


Possession. 

Acquired under contract of sale. 
Right to retain 


97 

96 

94 

xxii 


7S2 


1 ’ \ r; i: 

Possession— (••ontd.' 

Actual, at time when later interest 
is created, ojx*rates as nolico ... 
Actual, not inferrible from proof 
of payment of rent 
Actual or juridical, only will consti¬ 
tute notice 
Radge of ownership 
By purchaser of proj>erty. Pur¬ 
chase-money not paid. Vendor 
cannot rescind contract ol sale 
Hv unregistered puichaser, whether 
a good title against- a sub¬ 
sequent registered purchaser 691-696 
Constructive, is not notice ... 94 96 

Constructive notice, if urises 

from ”• 

Constructive notice of charge in¬ 
ferred from possession of deeds 
by third party ••• s *- 84 

Co-owner not entitled to exclusive. 522 
Delivery of, must Ik- real and not 
fictitious 

Delivered under contract of 
sale, with payment of whole 

price. Effect of 
Delivery of possession, What is 749-751 
Effect of, apart from legal owner¬ 
ship •” x 

Evidentiary value of ... 91 

Great value of. to prove title xii. 276, 

277 

How far supports inference of 

adverse ••• 16 

May be actual or constructive ... 690 

Nature and incidents of, discussed 

690, 750. 753 

Necessity of, for transfer of own¬ 
ership. 

Not conclusive but cogent evi¬ 
dence of notice 

Not necessary to create valid 
transfer 

Notice only of title set up by 
person in 


674 


12 


xx 


97 


134 


96 


712; 713 Notice, when given by 94-97, 693. 694 
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Possession —(contd.). 


Of property, acquired by immoral 
transfer could not* be disturbed, 
if long . 370. 380 

Ownership and, Relation between 94 

Permissive possession would not 

create prescriptive title xii 

Previous possession must not have 
been determined to operate as 
notice . ... 97 

Prioiity how far affected by 537. 538 
Property out of, of owner, Classes 

of . . .... G 8 

Purchaser’s right to, co-extensive 
with vendor’s right to execution 
of conveyance „ , ... 753 

Registered instrument and. Com¬ 
petition between 691, 092 

Registration how cures defect of 

want of ... 97 

Registration more favoured than. 97. 98 
Right of purchaser to retain. .Dis¬ 
tinguished from right to take. 714. 715 

Separate suit for ... 753 

Suit for exclusive. Decree for joint 

possession may be passed in ... 515 

Suit for. Limitation for ... 754 

Symbolical possession, whether 

good at law ... 754 

Title, Prima facie evidence of ... 94 

To be sufficient, notice, should be 

actual, not constructive ... G94 

To give prescriptive title, need not 

have rightful origin ... xii 

Transfer without, is fraudulent 

transfer G48—650 

Under decree for specific perform¬ 
ance, Whether execution of 
sale deed necessary in case of ... G94 

Under docree in suit for specific 


performance ... 094 

Under Mahomedan Law, essential 

for transfer ..: 135 

Under oral agreement, how affects 
subsequent registered pur¬ 
chaser . ... 094 


Possession —(conoid.)* 

Vendee not entitled to, before ... 694 

When capable of protection. 
against subsequent transferee 
with notice 714, 715 

4 

When may be claimed 75V, 752 

Post. ' 


Service through, of registered 
notice. See Notice. 


Preamble. 

See Construction of Acts. 

Pre-emption. 

Convenant for, in India 286 

Covenants for, Valid kinds of 286 

Incident of ownership -... 261 

Law of, if affected by Transfer of 

Property Act ... 21 

Right of. Transferability of ...- 163 

Right of, when commences ... 685 


See Alienation, Immoveable Pro¬ 
perty. • 

Prescription. 

Mode of acquiring title by length 

of time and enjoyment ... x 

Occupation for definite period of 
thing, mode of acquiring owner¬ 
ship . . x 

Origin and growth of law of ... x 

Term derived from Roman Law 
plea of posseesio lonyi temporis 

1 

by claimant ... x 

To give title, possession may have t 
even wrongful origin ... xi 


Presumption. 

Defined ... 605 

Joint transfer for consideration, 

In cases of 519, 520 

Notice, As to 116, 117 

Notice of fact being notice of its 

reason is a rebuttable ... 110 

Of receipt by addressee of notice ». 
properly addressed and sent 
by registered post 79 
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Presumptioiw— (concld.l-: M, ‘ 

On proof of execution of deed ... 531 

. Tenancy in-common, English Law 

presumption as to ... 13 

Tenanoy-in-common when pre¬ 
sumed in England and India ... 520 

See- - Co-ownership. Co-sharers, 

Crown Qrantp Act (XV of ISO- 5). 

.Hituiu Law, Par da nash in Wo¬ 
men, Right of Wag. 

Pric*. 

Adequacy or inadequacy of whether 
an essential element to complete 

a sale * ... 682 

‘ Adequacy or prc-payirient immate¬ 
rial 682. 683 


Charge against purchaser's alienees 

Whether is ... <83 

Defined ..^-.683 

• Fixation of, whether necessary for 


a valid salo 


679 


196 

785 


■ Forfeited under what circum¬ 
stances 798. 799 

Inadequacy of, whether champer- 
tous 

Lien on property for, .how enforced 

Lien .on property for, not lost by 
unauthorized payment to ven¬ 
dor’s agont 

Lien on property for, when exclu¬ 
ded or lost 


786 


784. 785 


Limitation for suit for rocovory of 
unpaid 

Limitation for suit for refund of 

. - i 

No lien on property for unpaid, 
where security is price and is not 
for price of sale 

No lien on property for, where 
sale illegal or to disqualified 
person *■ " ... 

Non-payment of. Vendor if en¬ 
titled to rescind contract of sale 
for 

4 %/ 


789 

802 



786 


781 


Price—(conoid.). 

f • 

Not noco-wary that full amount 

of. should have been paid 082 

Paid in advance, when charge on 

property ... 797 

Paid under mistake. Lion for, on 

property ... 706 

• - * - * • ’ • - • 

Payable by instalments, cause of 

* . • ’ » • 
action accrues as each iustal- 

merit falls due ... 786 

% 

Payment and repayment, of 683. 787 
Payment of. Limits of liability 789—791 

Personal security does not extin¬ 
guish lien on property for ... 786 

Refund of 7$9—791 

.Seller's charge for, on propetty, 

non-possessory ... 782 

Seller’s lien for unpaid, if enforce- 
ble in face of admission of receipt 
of, and in absence of notice to . 
alienee > 780, 781 

Value and, distinguished ... 682 

• J . . 

Vendor’s charge for unpaid, on 

property 779 783 

Vendor’s right to, personal ... 782 

When recoverable ••• 801 

Whether a. transaction .amounts . 

1 - 

to a sale depends upon whether 
consideration for it has been 
describe 1 as ... ... 683 

See Sale, Vendor and Purchaser. . 


Priest. 

. Remuneration paid to, at funeral 

ceremonies, Transferability of 72 

Right to officiate as, at funeral 
ceremonies is immoveable pro- - 
porty •••■ 5 

Primogeniture. 

Estates governed by, impartible 
though not necessarily alien¬ 
able • •• 104 

Why adopted by Indo-Germanie.. 

nations ... v 
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Prineipal and Agent. 

Agent. Authority of. Form of ... 112 

Agent, defined ... 110 

Agency founded on business con¬ 
tract of service and accounta¬ 
bility 110, 111 

Agency, Meaning of 110, 111 

Agent must acquire information 
as such for principal to have 
notice ... 113 

Agent not bound to attend to 

minutiae ... 115 

Agent, Powers of transfer of duly 

appointed ... 244 

Agents, Who aro 110, 111. 112 

110 
111 


Paok 


Principal and Agent— (cancld.). , 

Notice to principal, when presum¬ 
ed from notice to agent 
Partners, Powers of, to mortgage 
joint property as agents 
Principal fixed with notice of agent. 
Conditions under which 

Principal, Limits of liability of, 
for agent’s actions 112 

Various classes of agents and notice 
to them 111 


74 


244 


112 


—115- 


— 112 : 


• • • 


Agents, Who can employ 
Bailee when agent 
Communication of knowledge to 
principal if necessary to fix him 
with notice 
Companies, Agency in 
Consideration if necessary for 
agency ... 

Co-owners with distinct interests 
not reciprocally agents 
Counsel, attorney or solicitor when 
becomes agent 


Principal and Surety. 

Right to contribution of one surety 
from another put in without 
former’s knowledge 


• M 


643 


• • • 


• • • 


115 

111 

111 

524 

111 


Principle. 

Of legal transfer 

Priority. 

Affected by notice 

Auction purchasers. Case for, as 
between competing 

Between registered and unregis¬ 
tered deed 

Between unregistered and regis¬ 
tered deeds relating to move- 


18(4 


75. 


628- 


635 


During continuance and before 


ables 

540 

determination of agency, princi¬ 


Conditions under which claimable. 

528. 

pal responsible for. and as 



520 

agent 

112 

Crown has no 

531 

English Law on agency 

111 

Decrees and oiders acquire, over 

• 


Fraudulent withholding of facts 
by agent and non-disclosure 
rebuts presumption of notice 115. 116 
Giving advice in business is no test 

of agency ... Ill 

Knowledge of agent affects prin¬ 
cipal only if acquired in same 
transaction and material 114. 115 
Manager expressly appointed 

resembles ordinary agent ... 114 

Notice given to agent. Consequen¬ 
ces of • •• 49 

Notice to agent, how affects prin¬ 
cipal ... 74 


registered deed 538—540* 

Decrees or orders, Two or more, 

As between 538, 530 

Exception to rule regarding ... 532. 

How far affected by registration 

and notice 533—53T 

Illustrations of movements of ... 527 

Mortgage of future property not 
governed by rule as to 

Not affected by ordinary negli¬ 
gence 

No case for 


• • • 


• • • 


62S 

85 

527 
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Priority —(eoncld.) 

Of documents and registration ... 
Of documents registered and not 
registered 

Of registered over unregistered 
instruments without delivery oi 
possession 

Of rights created by transfer 
Of rights created by transfer by 
operation of law 

Of rights created by transfer counts 
from execution of deed 
Of rights providod for by S. 43, lr. 
P. Act not affected by S. 50. 
Registration Act 

Privileged cases of ° 3 - 

R 9 gistcred deod vitiated by fraud 

acquires no 

Registration Act, S. 50, how fat 
affects, of decrees oi orders ... 
Registration and 
Registration confers no 
Rule of, if applicable where inter- 

ests not conflicting 
Scope of rule of, in rights not 
simultaneously created in 
favour of two parsons 

Starting point for 
See Owelty . _ 

^ * f 

Private Pensions. 

Whether attachable and assignable 
before they become due 


US 


07 


01 

520 

531 
530 


• • • 


• • 


520 

540 

540 

530 

530 

501 

527 


520 

530 


72 


Privy Council Cases. 

See Construction of Acts. 

Prize ot War. 

Belongs to Crown 

P,.b.fa> and Adminstration Act (V «»«**» 

241 o‘ : 242 

Reference to 


• • • 


ix 


Procedure. 

Relief and procedure for securing 
it Distinction between 


• • • 


32 


Procedure— (cjncdd.) 

Rules oi, have retrospective 
operation 

To set aside fraudulent transfer 


13 

(Mil 


Proceedings. 


Appeal, merely continuation of 
proceedings in suit 
Execution, merely continuation of 
proceedings in suit 
Scope of term 

Prohibited Transfers. 

What arc 


571—573 


572 


... 24. 25 


524 


Proof. 

Nature and onus of. for creitors 

• setting aside a transfer «35, 63l» 


m 


Property. 


Absolute enjoyment of. Limit to. xvu 

. _ < v\mi 


• • • 


XVUl 

xviii 


V * • 


Absolute, Incidents of 
Absolute or restricted 
Alienability of, terms of the grant 
determining 

Classification of various modos or 
grades of 
Consent whether 
Corporeal' and incorporeal 
Corporeal and incorporeal here 
ditaments 
Creature of law 

Defined 59 ’ 12 °' 121 

Defined in New York Code ... 1 

Definition of, omitted from the 

Act 

Directly and specifically involved 
in suit. Alienation prohibited 
by lis pendens 579,580,581 

Dominium, Meaning in Civil law 
of 


• • • 


• • • 


106 

xvii 

124 

670 

xix 
• • • 

Till 


• • • 


English Law gives dual significance 

to, as legal concept and thing. i 

If alienable when grant uncondi¬ 
tional - 10(5 



-- 


&■ n. n « * 
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Property—(conoid.) - c* y »,* 

Iramovoable and moveable not 

• • • • • 9 

defined similarly in Indian Acts ii 

Immoveable or moveable ... xix 

In some things not exclusive ... ix 

Legal concept of, as define^ by? v-n* 
Austin ; 

i e ...* ••• 1 

. License whether 

Meanings of _ i, ii,/. 59. 120. 122 

Not defined in Act ... i 

Not directly and specifically in 

0 % • 

question in suit, Operation of 
rule of lis pendens on ... . 573 

Origin and growth of i t ii. i^i, v i 

Origin of, in land does not lie in 
communism 

Owner out of possession. Three 

% \ * ? • \J . * I. 

classes of . . ^7 

Present or future ... xv jjj 

Subjective conception of ... i 

Tangible and intangible *.i'. ,d ^670 

Transfer that is forbidden by l«w .• • 

• 128, 187./189 

Transfer of, requires existent pro- ,• * 

P erfc y - : .v. , 131 

Transfer of, which is opposed to t 

nature of interest 128. 184 

Vested or contingent ... .. x j x 

What are not included By the ? 

terra / ‘ ... 124 

Whether contract of sale creates " ' 
any interest or charge on ’ ... 594 

Wider significance given to, in 

Indian Law ' ‘ 

• • • II 


Prosecution. 

Compromise of criminal. Nature 
and effects of 


203 


Pr vS c ; a 9 , 2 , or ,vency Act (,m ° f 1907 and 

Reference to 307, 601, 666 . 606 /. n. 

Provincial Small Causes Courts Act (XI of 
1865). 

Standing timber if moveable pro- 

‘ Perty 


• f 


'■'* Page 

Public Demands Recovery Act (Bengal 
Act VII of 188.0) and Act 8 of 1895. 

Reference to •••■>•• ... 628 

Public Offices. 

: • ' ' f :• * *. t 

Assignability <?f : .... ( .128, 178.179 
Not transferable xxxii 

4 0 y •« v • 4 

• Public Policy. ' " . r-, 

• 1 ...' , .... . ; ; 

. Interference of stanger in family 

affairs, not to be encouraged 194 

. Its application 198-200 

Transfer.of property. Opposed to, 
void 

. • • • V 

•See Marriage Brocage,' 

“ See Transfer of Property. 

Puffing Praises A ,, jV 

' ' Not misrepresentation offe 6 ring-'a - 

contract‘of sale "b : ">703, 704 

( : Whether rt^c?3rs Safe Voidable 739 

See Material Defect. >■ 

1 ■ . . 1 ’11 - r, 0»•. ,•# t*vt. > 4 }| 

Punctuation, ,1 . 

i< ,ij olliP 

» s ee Construction of Acte}ioa e 1 *<t 

Purchaser! : . 7<f ~ h ' li ' V * oi,n *qo.- 

yfwKwiift’fliiitijp 

.. When not to pr|, W r 


144 


• • • * * 


chase 




260 


Purchase money. 

Mere taking of mortgage for un¬ 
paid purchase money does''^ot 
extinguish vbndotffe rights 728 

Putm Tenure. 

Merger and putni internet,, c ... 30 


Quantum of interest. 

Transferor’s 

Quia Emptores. 


Provisions of, as to alienation 


R 


506 

' - • r% 


XXXI 


*V- N 1 


Ratification. 

Doctrine of. Law with reference to' 209 


58 


5 * 
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208 


31 


31 


51 


Ratlfltttlon—(conoM.) 

Doctrine of,, on transaction which 

' i! 

has no legal existence 
See Ostensible Ownership. 

Real Property. 

• • 

Based on no juristic conception 
of property 

Personal property and, Distinct* 
tion between. Origin of 
Term associated with form of 
• action, actio realis 
See Incorporeal Rights. 

Reality. 

Relio of feudalism 


Recital. 

Can not be relied upon for proving 

assertions of facts they contain 43 5 

Clear evidence of representation 435 

• • 9 • 

In deed9 can be evidence as be¬ 
tween parties to the conveyance 
and as claimants under them ... 

Facts recited would establish the 
necessity alleged 
False 

There can be no 6xed rale as to the 
proper weight which can be 
given to 

Transferee not precluded from 
showing the, of the transferee 
false 

True value of. stated 43 

Value of, at the time of the execu¬ 
tion of the deed 
Value of, in old deeds 

Fraud, Protestations of honesty 
in deeds, if badges of, or other¬ 
wise 

Redemption. 

Covenant for, oannot be avoided 


Ridempti'n— (concld.) 

Of property sold free from mort¬ 
gage, Applicability to, of rules 
for discharge of incumbrances 
on sale 


812 


Re-entry. 

Always supposes estate ... 155 

No right of ownership or rever¬ 
sion, which is separately trans¬ 
ferable ••• 

Not same as right of entry, which 
like the equity of redemption 
could be sold ••• 1^6 

Right of, affecting legal estato 
subjoct to perpetuities under 
English Law ••• 156 

Right of, not transferable xxxii, 129, 

154. 167 

When is, when and by whom 

exerciseable 164. 155, 156, lo7, 

310, 311 

Refund. 


435 

See Price. 


434 

Registration. 


435 

Bv one of the vendors invalid ... 
Compulsory and optional, in rela- 
tion to sale of immoveable pro¬ 

670 

435 

perty 

118 

Crown grants exempted from ... 
Exemption of agreement to trans¬ 
fer from, when accompanied 

40 

435 

by possession. Reason for 

95 

435 

Fraudulent or ultra vires instru¬ 



ment acquires no validity by ... 

03 

435 

Insertion of provisions as to, in 


435 

Tr. P. Act 

xxvi 


More favoured than possession ... 

t 

Necessity of, in certain transfers. 

97 

081 

xxxvi, 890 

No claim wall support deed regis- 


tered, if in fraud of third party. 

93 


Notice, if given by. discussed ... 

90, 94, 

327 


97. 98 
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Registration— (eoncld. ). 

Notice not to be presumed if con¬ 
duct of party relying on, is 
guilty ... 93 

Notice, only of registered 

documents ... 93 

Of contract, bow affects limita¬ 
tion ... 717 

Of conveyance whether signifies 

transfer of ownership ... <> 7 C{ 

Of sale, when compulsory ... 983 

Of sale, where property situate 
partly in and partly outside 
British India ... 984 

Priority between unregistered and 
registered deeds 535, 991 

Priority how far modified by, 
and notice 74, 75, 533. 534, 535 

Priority not conferred by ... 591 

Priority of instruments results 

from bona fide* ... 93 

Registered, Definition of x.wiii. 48 50 

Registration Act. 

Affected by Tr. P. Act ... 118 

Discussion of certain provisions of, 
ns to sale, competition of docu¬ 
ments, etc. 118. 119 

Historical memoir of, and refer¬ 
ences to 74. 91, 119. 354 361. 540, 
999, 970. 984. 091, 992. 999, 978, 

748. ii, xlvii 

Moveable property. Registered 
deed relating to, if gets priority 
over unregistered deed ... 540 

Portions of Tr. P. Act to be read 

as supplemental to ... 117 

Registration of Suits. 

No provision for, in 1 ndinn law 

a« in English Law ... 597 

Regrant. 

Effect of, on resumption ... 47 


Regulations. 

Beng. Reg. I of 1798 (Bengal Land Condi¬ 
tional Sales). 

Partial repeal of ... 23 

Beng. Reg. X of 1804 (Beng. State Offences). 

Reference to ... xiv 

Beng. Reg. XVII of 1806 (Beng. Land 
Redemption and Foreclosure). 

Mortgagee and mortgagor, Rights 

of, under ... 28 

Partial repeal of ... 23 

Beng. Reg. XIX of 1814 (Partition of 
Revenue-paying Estates). 

Reference to ... 512 

Bom. Reg. V of 1827 (Acknowledgment 
of Debts ; Interest ; Mortgages). 

S. 15, Partial repeal of ... 23 

Bom. Reg. XVI of 1827 (Collectors of Land 
Revenue). 

Reference to ... 243 

Mad. Reg. VII of 1808 (Madras State 
Offences). 

Reference to ... xiv 

Release. 

See Reversion. 

Relief. 

See Words find Phrases. 

Religion. 

Influence of, on law ... iv, v 

Law and. Intimate connection 

between, fn Roman Law ... iv, v 

Religious and Cturttable Endowments. 

Grant made to religions founda¬ 
tion, whether alienable ... 293 

Perpetuities, Property dedicated 
to religious and charitable uses 
exempt from rule against ... 295 



rolMCAL 


891 


I’aok 


Pack 


Religious and Charitable Endow 
ments — (conoid). 

Rules of accumulation 
Trustees, Interposition of > n 
Hindu Law 
Trustees, Powers of 
See Gift. 

Religious office. 

Its transferal >il it v how deter- 


353 

213 

242 


072 


mined 17!) ' 180 

Re-marriage. 

See Hindu Lair. 

Reversion. 

An intangible thing ... 

Remoteness. 

Principle of remoteness nppli* 
cable to Hindus 

Rule against, and Perpetuities, 
Difference between 

Rule against, Exceptions to 

Rule against. Exceptions to. 
English and Indian Law 310, 

Rule against, stated 

Rent. 

See Grown Grunt* Art ( XV <>J W>) 
Debt. 

Rents and Profits. 

Of immoveable property bona 
fide paid to holder under de¬ 
fective title. Effect of, S. 60, 

Tr. P. Act 543 ’ 

Right of a purchaser at execution 
Sale 

Transferee entitled to, accru.ng 
only after t ransfer 


317 

314 

310 

317 

321 


544 


205 


205 


Repeal of Act. 

Effect of 

Partially repealed enactments 

8 . 2, Tr. P. Act 

Sec Construction of Art*. 

Representative suit. 

When entertained ... 


22—24 
22—23 
20 


Representative. 

Erroneous, binds the transferors 
represent at i\ «•* 

Where hoiiml 

Where lessee desi ril e-; himself as 
mirushidur it does not amount 
to, that la* conferred that 


500 
5'm » 


5IHI 


Repudiation of Contract. 

Entered into by minor. Effect of 212 

*>12 

Equities on 


Res Communes. 

Property falling under 
See Worth 'inri Phrase*. 

Res Extra Commercium. 

Limits of alienation of 
See Words and Phrase*. 


xvm 


100. 101 


Residence. 

Hindu widow in possession of 
house, rannot. he dispossessed 
by purchaser 

Hindu widow’s right to. in »nees- ^ 
tral house 


Res Judicata. 

I/ t s pendens and 

Res Nullius. 

When becomes finder s proport \ 

Res Privat®. 

Property left to enjoyment 
private individual 


591 


ix 


of 


xviii 


054 


Res public©- 

Property reserved by State to 
itself 

Restitution. 

Claim for, whether can be »up- 
jiorted by a contract to transfor 

in futuro 


xvm 


14 
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Restoration of Suit. 

See Li* Pendens. 


Page 


Restraint on Alienation. 

Condition that lessor not to parti¬ 
tion his leasehold or create sub¬ 
leases is ... 292 

Restrictions repugnant to interest 
created. Validity of, S. 11, 

Tr. P. Act 296—304 

Rule as to, against free enjoyment, 
governs transfers by sale as 
also by lease or mortgage ... 300 

Rule as to, against free enjoyment '• - • 
not repugnant to Hindu or 
Mahomedan Law 300—302 

Validity of, in Crown grants ... 69 

Whether would apply to perpetual 

and heritable lease ... 292 

Sec Alienation, Married Women. 


Restraint on Anticipation. 

Operates during coverture only, 

not after dissolution of marriage xxxiii 

Restrictive Covenants. 

Enforcement of .,. 302 

Equitably enforced against all 
transferees under circumstances 
mentioned in section 40 ... 449 

Principle of, not necessarily appli¬ 
cable to Revenue Sales ... 449 

Principle of, under section 40 appli¬ 
cable to Judicial Sales ... 449 

See Immoveable Property. 

Resumption. 

Of Crown grants. Notice if neces¬ 
sary for ... 48 

Of grant, if required for any 

Government purpose ... 44 

Regrant, Effect of. on ... 47 

Retrospectivity. 

Crown Grants Act operates re¬ 
trospectively 


Page 


Retrospectivity— (conoid). - 

English Law as to xxviii 

No need for clause as to, in Tr. P. 

Act xxvii 

0f A cts 17, 18, 23, 31, ' 32 

S. 2, Cls. (c) and ( d ), Tr. P. Act, 

Principle of 21 _ 23- 

See Construction of Acts. 

n 60 

Revenue Register. 


Effect of allowing name of vendor 
to remain on ... 488- 

Registration of name in. Evi¬ 
dentiary value of, re title ... 488 


Revenue Sale. 

Applicability of doctrine of lis 

pendens to ... 58 O 

Subject to Revenue Law ... 44 f> 


Reversion. 

Proper mode of apportioning life- 
estate and ... 523 

Release of reversionary interest 
not prohibited ... 154 

Reversionary right not property 

but mere contingency ... 123 

See Succession, Words and Phrases. 


Reversionary interest. 

Minor reversioner’s guardian 
whether can bind him by an 
agreement ... 147 


Review. 


Lis pendens. Operation of. on 
Not a continuation of suit 
Revival of dismissed suit 


573, 574 
573; 574 
573. 574 


Revocation. 

Power of. Acts which may be 

construed as ... 494 

Power of, discussed ... 493 

Transfer subject to trust. Evi¬ 
dence of fraud in ... 651 
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Rights. 

A large number of, though enforce¬ 
able by law are not property* • • • 

Of Maliklmna, if property 
Of maintenance if transferable -.’.. 
Whether property ' 

See Words and Phrases. " •• 

i . , * |. • • 

flights In-Ra-allena— • 

Consent a 

flight of Action. ., i 

Cannot be founded on an im- 
-moral cause 709/. n. 

flight of Appeal. 

'' Not property ! ... 123 

flight of Ferry. 

Immoveable property ' ... 53 

- See Ferry. 

flight of Fishery. 

Immoveable property includes ... 53 


124 

143 

143 

143 


124 


Right of Way. 

User loads to presumption of, 
English and Indian Law- 


Right of Worship. 

. ; Immoveable property includes ... a3 

Transferability of 135, 136, 137, 

ICO, 161 

When transferable 135, 136 


Right to collect Dues. 

On a piece of land, whether im¬ 
moveable propert y 

Right to Light and Air. 

Chance of acquiring a, whether 
immoveable property 

^ k ( t 4 | 

’ # % 

Riparian Proprietor. 

f M 

Transferability of lights of , ••• 


flight of Suit. 

# # , # 0 

A personal right annexed to 

ownership of property ... 167 

Assignee of subject-matter of suit, 

gets ••• 260 

Assignment by subrogation of for 

tort, whether valid ... 174 

* Effect of contract of insurance on. 

174, 174/. n. 


For a wrong is a ehose-in-action 

For tort unassignable—Immater¬ 
ial whether tort complained of- 
relate to moveable or immove¬ 
able property 

3Iortgagee’s, to sue mortgagor 
• ■ twice 
‘. Not property 

Sale of interest to which, is in¬ 
cident is valid 

• • • 

Sale of more, void 

Transferability of xxx, 128, 167, 



176 

23 

123 

196 

196 

168 


Rival transferees 

• * 

Interest of, ... y 

m 

River. 

Transfer of land, whether, passes 

half of adjoining river ... 267 

Rule of Construction. 

• Code presumed to be exhaustive 

on its subject matter ... 9 

Court cannot go outside letter of 

the enactment ... 9 

Court cannot implement, by re¬ 
course to practical convenience 
or English Common-Law ... 9 

Indefinite grant, of, and English 

Rule ... 121 



884 


TOPICAL INDEX. 


Page 


Page- 


Sadhs. 

How far governed by Hindu Law. 

Salary. 

Due for past services, if action¬ 
able claim 

Due for past services, if debt 
Of public officer, Assignability of. 


33 


17l» 
170 


1*28, 179 

Payable in future, if attachable 70 f.n. 
See Wages, Words and Phrases. 


Sale. 


Absolutely transfers all to trans¬ 
feree ... xxxvi 

Analysis of transaction !>eforo it 

is effected and after xxxvii 

By auction ... 709 

By estoppel ... f*86 

By private treaty and by auction. 

Difference between ... 709 

By trustees ... 771 

By trustee and by Court, Differ¬ 
ence between ... 771 

Contract for sale and. Difference 

between ... xxxvi 

Contract for, how differs from 

other contracts ... 668 

Contract for. Section how differs 

from English Law ... 666 

Contract of, and contract to sell. 

Difference between ... 070 

Defined in S. 54, Tr. P. Act xxxvi. 064 
Definition of. applies to sales of 
all kinds including those by 

ojieration of law 668. 770 

Definition of, by Blackstone ... 000 

Definition of, not exhaustive ... 685 

Discharge of incumbrances on 808 813 
Discharge of incumbrance on. 

Courts not to act suo mato. X10 
Discharge of incumbrance on. 

Limits of rule of ... 811 

Discharge of incumbrance on. 

Principle of ... 810 


Sale —(contd.). 

Discharge of incumbrance on. 

Procedure of ... 810- 

Discharge of incumbrance on. 

Rules inapplicable where decree 
has been passed on incumb¬ 
rance ... 810- 

Discharge of incumbrance on, 
whether Court boimd to issue 
notice ... 811 

Doctrine of marshalling is appli¬ 
cable to sale ... ... 604 

Dower, In lieu of ... 685- 

Elements of xxxv, xxvi, 668, 672. 07$ 
Evidence not admissible to show 

that sale was only gift ... 070 

Exchange and. Difference between. 660 
Failure of consideration not 

ground for rescission of ... 080 

Formalities for effecting, in Ar¬ 
chaic Hindu society ... xix 

Formalities for making, before and 

after Tr. P. Act xxxvii, 668- 

How differs from a contract for... 60S- 
How far in vogue in old Hindu 

0 

society ••• xx 

How made ••• 

Importance of registration of ... 609 

Incidents-passing on 
Interest conveyed by 

Interest payable for discharge of 
incumbrances on. Calculation 
of ... 612 

Investments made for discharge 
of incumbrances on. Effect of 

variation in funds ... 612 

Mahomedan Law of 684. 085 

Mortgage-decree, Discharge of in¬ 
cumbrances, Rides of, inapplic¬ 
able to ••• 613 

Mortgage or. distinguished 675, 679 

Notice on 


708, 709 
761 


87 


Of crops, trees, or other matters 
in a growing state in land, when 
conveys an interest in land ... 


63 
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667 


664 


Pack 

Sale— (contd). 

Of immoveable property. Rides 
under Act how differ from 

Hindu and Mahomedan haw of 

/ 

sale of 

Of intangible property, can »*•* 
made only by registered in¬ 
strument 
Of one of two properties subject 
to a common charge. Rights of 
Purchaser, Principle as to 805, 80i» 
Of one of two properties subject 
to common charge. Rights of 

buyer ** * 885 

Of property below Rs. 100 in 

value ‘ 089 

Of property situate partly in 
and partly outside British 
India, Where to be registered 

On attempt at, right of pre-emp¬ 
tion commences 

Principle of marshalling applied 
to 


081 


685 


806 


664 


Provision in Chapter Ill not 

self-contained 
Provision of S. 54, not exhaustive 

663, 668 


Registration of, when compul- 

* 118. 683, 684 

sory 

Title by adverse possession not a 

title by — 086 

Topical Introduction to Chapter HI 663 
Voluntary and involuntary, Differ- 

ence between 784, 765 

/> j 

What is a contract for 

* • ... 670 

What is a 

When ownership or property 

xxxvu 

passes on 

Whether, is converted into mort¬ 
gage by a mere reservation of 
power to repurchase 67o, 676 

Whether adequacy or inadequacy 
of price essential element to 
complete sale ••• 6*2 


Pack, 

/ / 


811 


Sale —(cnncld). 

Who are parties to 
See Price, Vendor and Purchaser. 

Sale Certificate. 

Decree or order does not include. 53O’ 


Sale Deed. 

Stamp duty on, how calculated. 
Whether execution of, necessary 
in case of possession under a 
decree for specific performance. 


717 


694 


Sale oV Goods. 

Stipulation as to time essential 698 f.n. 


Salvage. 

Charges are exceptions 
priority rule 


to the 


53 £ 




Saranjam. 

Alienability of 
Right to possession and manage¬ 
ment of, immoveable property. 
See Words and Phrases. 


106- 


53- 


31 


30- 


Savings. 

Decree obtained after Act on 
right created before its enact¬ 
ment, how far affected by act. 

Legal relation arising after Act, 
how far affected by it 

Of certain enactments from 

operation of Tr. P. of Act 20-48- 

Of existing rights and liabilities 27—31 

Personal laws. Saving of, from 

operation of Act — xxlx 

Principle of saving personal lews 36.37.38- 

Prior legal relations, bow far 

affected bv Act 27, 2S- 29, 30- 

Repurchase, Right of, under S. 

310 A, C. P. C., saved by Act. 

Saving clause in Act in favour of 
crown refers to rights in crown 
property 

See Construction of Acts 


32 - 
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Page 


Page 


iJK 7 --4 

650 


Secondary Evidence. 

See Parol Evidence. 

% 

: >' 

Secrecy. 

Fraud, Badge of 

Secured Debt. 

Not actionable claim 


Security. 

Three Jqnds of, in English Law ... X 1 vii 

Self-acquisition. 

See Fra udulent Transfer, Hyuhi Laiv f ■ 
Mahomedan Law. 

Seller and Buyer. 

Vendor and Purchaser. '*■ ' 


Service I nam. 

See Crown Grants Act (XV of 1895). 

Service Tenures. 

Alieiiatibn of unenfranchised ilium 
: ' absolutely prohibited 

Alienation of unenfranchised innm 
not onforeeoable merely because 
prohibition against it was 
subsequently removed 

An agreement for sale of karname 
service inam land if void ' 

Inalienable 

• • • 
f 

Vrities, when alienable • 

When alienable - 

Servitdeus. 

^ arious restrictions on property 
as to user and time produco 
jura in re a lien a 

• • • 

Settlement. 

Annuity, Settlement of. that it 
should be paid to beneficiary 
only. Effect of 

• • • 

Direction to pay to sole use ' of 
person named. Effect of 

Restriction placed by decrees on 
alienation when void :r... ~ 


.“>08 


508 

142 

140 

142 

160 


xviu 


285 


285 


294 


Sham deed. 

Limitation for recovering posses' 
sion from sham transferee ... 

Share in Companies. 

Transferable 

• . . i • • • 

Share in Estate. 

Included in property 

Share in Registered Company. 

Moveable property * . 


Shebait. 




Remuneration paid to, whether 
transferable , 

Shrubs. 

See Words and Phrases. 

Sikhs. 

• • 

How far governed by Hindu Law. 

Simple Mortgage. 

Operation of lis pendens in case of 

Solicitor. 

Costs of, when title not approved 
on reasonable ground 
Mortgage effected under advice 
of. Effect of 

Special Damages. 

When recoverable from vendor ... 


660 


122 


574 


708 


244 


711 


Specific Performance. 

Cannot be refused on account of 
vendor’s stipulation for pay¬ 
ment of penalty in case of 
default 713, 714 

Decree for, not granted when 
injury complained of, can be 
atoned for by payment of 
damages ... 304 

; Effect of laches in enforcing a 

contract of sale on remedy of 718 

Lis pendens no answer to bills 1 
for ... V.; 591 
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Page 


Specific Performance— (concKl.). 

Parties right to, ... 

Stipulation to pay a sum as 
liquidated damages or penalty 

as security for performance no 

\ 

bar to a suit for 
Suit for, cause of action only 
against vendor 

Vendor having no title at con¬ 
tract but. acquiring same sub¬ 
sequently entitled to 
When can be sued ior, by vendor 

' 713. 

When cannot be enforced 
See Contract for Sale. 


714 


710 


712 


525 


714 

682 


Specific Relief. 

Grant of, discretionary with 

Court ... 738 

Principles guiding grant of ••• 

Specific Relief Act (I of 1877). 

References to xlvii, 23, 

52, 214. 682, 693. 702. 

706. 710. 712, 7! 3. 716, 

736. 738. 746. 748. 765, 
759. 761, 792, 793.797. 805. 


Spes Successionis. ■ 

Assignment of, bv revorsioner not 
subject to rule of section 43 ... 
No interest, whether vested or 
contingent, in the case of Ma- 
homedans 

Not recognised by Mahomedan 
Law 

Right of sons to get share m 
mother’s estate whether 
• Transferee has no equity in case 

of 

Whether intangible property • •• 
See Chance, Succession. 

Stamp. 

Relinquishment by benamidar 
in favour of real owner, to be 
stamped as release 
See Conveyance. 


508 


363 

151 

146 

508 

671 


488 


Stamp Act (II of 1899). 

Reference to 


716. 717, 
746. 794, 


46 


Stamp Duty. 

Crown grants exempted from 

In case of transfer by vendee to 
his vendor an interest in pro¬ 
perty sold by way of mortgage. 

On a sale deed, amount how cal¬ 
culated 7IG ’ 7i7 


717 


258 

268 

50 


564 


258 


Standing Crops. 

As between mortgagor and mort - 
gagee who is entitled to 
As between landlord and tenants 
who is entitled to 
1 1 immoveable propertv 
Right to, recognised by permitting 
access thereto for being taken 
away 

The principle of determining the 
right of transferee to 

Standing Timber. 

Immoveable property for certain 

56 

purposes 

Whether immoveable property ... 56.68 

See Words and Phrases. 

Statutes, Construction of. 

See Construction of Acts. 

Statute Law Revision Act. 

Reference to 

Statute of Fraud. 

See St., 29 Car., ii. c. . 3. 

Statute 13 Edw. I. 

See De Dotxis. 

Statute 18 Edw. I. C. 1. 

See Quia Emptores. 

Statute 32, Henry VIII, C. 34. 

Reference to 


xt 


156 
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Pack 


Page 

Statute 13, Eliz. C. 5, (1571). 


Statute 3 & 4, Will. IV, C. 74. 

t 

References to 

598. 599. 

Reference to 

... xxxi 


♦502. 604. (»5K 

Statute 3 & 4, William IV, C. 

85. 

Statute 27, Eliz. C. 4 (1584). 


S. 53. Reference to 

... xxiv 

References to 

598. 599. 

(504. GOO 

Statute 2 & 3, Viet., C. 11. 

References to 

101, 566, 567 

Statute 43, Eliz. C. 4. 




References to 

338 f.n. 329 

Statute 4 & 5, Viet., C. 38. 


^Statute 29, Car. II, C. 3. 


Ss. 210, 16, Reference to 

... .340 

Applicability to Parsis 

36 

Statute 5, Vic ., C. 17. 


S. 7, Reference to 

I2(» 

S. 8. Reference to 

... 657 

Statute 4, Anne, C. 16. 

S. 10 Reference to as source of 
provision re payments made 

Statute 7 & 8, Viet., C. 37. 

Reference to 

340 

bona fide of rents, etc. 

... o*l 4 

Statute 8 & 9, Viet., C. 106. 


Statute 6, Anne. C. 2. 


S. 6, Reference to 

146 

S. 3, Reference to 

90 

Statute 11, Viet., C. 21. 


Statute 7, Anne, C. 20. 


S. 24, Reference to 

59S 

Reference to 

Statute 9, Geo. II, C. 36. 

References to 

90 

338. 339 

Statute 11 Viet., C. 28. 

S. 68, Reference to 

... 657 

Statute 9, Geo. II, C. 63. 

Reference to 

339 

Statute 11 & 12, Viet., C. 21. 

References to 

657, 307 

statute 9, Geo. Ill, C. 16. 


Statute 14 & 15, Viet., C. 24. 


Reference to 

xi 

Reference to 

... 340 

Statute 35 & 40, Geo. Ill, C. 98. 


Statute 14 & 15, Viet., C. 25. 


Reference to 

349 

S. 3, Reference to 

66 

^Statute 


Statute 15 & 16, Viet., C. 49. 


39 & 40, Geo., 3 C 98 

247 

Reference to 

... 340 

Statute 49, Geo III, C. 126. 


Statute 16 & 17, Viet., C. 95. 


Reference to 

380 

Reference to 

67 

3tatut; 12 & 13, Geo 5 C 16 


Statute 17 & 18, Viet, C. 112. 


References to 156. 320. 321, 723 

Ss. 1, 13 & 14, Reference to 

... 340 

Statute 3 & 4. Will. IV, C. 27. 


Statute 22, Viet., C. 27. 


S. 25, Reference to 

782 

Reference to 

... 340 
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Statute 23 & 24, Viet., C. 115. 

S. 2, Reference to 

Statute 24 & 25, Viet., C. 62. 

Reference to 

8tatute 25 & 26, Viet., C. 89. 

S. 112, References to 

Statute 30 & 31, Viet., C. 47. 

S. 2, Reference to 

Statute 30 & 31, Viet., C. 48. 

Reference to 

Statute 30 & 31, Viet., C. 69. 

Reference to 

Statute 32 & 33, Viet., C. 71. 

References to 

Statute 33 & 34, Viet., C. 13. 

Reference to 

Statute 33 & 34, Viet., C. 23. 

Reference to 

Statute 33 & 34, Viet., C. 34. 

Reference to 

Statute 33 & 34, Vie'., C.71, 

30, Reference to 

Statute 36 & 37, Viet., C. 66. 

S. 25 (6), References to 


Statute 37 & 38, Viet., C. 57. 

S. 1, Reference to 

Statute 37 and 38, Viet., C. 78. 

Rule 5, S. 2, References to 

Statute 38 & 39, Viet., C. 66. 

Reference to 

Statute 38 & 39, Viet., C. 77. 

S. 10, Reference to 


V v«:r. 

Statute 40 & 41, Viet., C. 84. 

507 Statute 44 & 45, Viet., C. 4. 

s. Hi, References to 


I’.vni: 

782 . 

736. 7 




500 


Statute 44 & 45, Viet., C. 41. 


References to 


723. 724. 


92. 121. 348. 540. 7IS. 
725. 735. 746. 755- 7">9, 
771. 776. 8H> 





Statute 44 & 45, Viet., C. 44. 


710 

S. 5, Reference to 

Sl'» 


Statute 44 & 45, Viet., C. 45. 

... 811 

.. 782 

S. 5, Reference to 


Statute 45 & 46, Viet., C. 21. 


73. 600. 

Reference to 

340 

046. 647 

Statute 45 & 46, Viet., C. 39. 


» • • 

xv 

s. 1 (4) i. Reference to 

S. 2 

... 121 

81.567 


S. 3 els. 3 & 4, Reference to 


XV 

Statute 46 & 47 Viet., C. 52. 

s. 4, Reference to 

500 


Ss. 48, 40, Reference to 

500 

... 330 

S. 168 (1). Reference to 

121 


Statute 46 & 47, Viet., C. 61. 


72 

S. 34, Reference to 

66 - 


Statute 47 & 48, Viet., C. 54. 


134. 156, 
10 i. 608 

S. 14, Reference to 

S. 15 

90 

00 


Statute 48 & 49, Viet., C. 26. 


-xi 

Reference to 

90 


Statute 51 & 52, Viet., C. 42. 


776. 777 

,S. 4, Reference to 

330 


Statute 53 & 54, Viet., C. 18. 


xi 

Reference to 

340 


Statute 53 & 54, Viet., C. 59. 


693 

S. 5, Reference to 

158 
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Statute 54 & 55, Viet., C. 64. 

Reference to 

Statute 54 & 55, Viet., C. 73. 

Reference to 

Statute 55 & 56, Viet., C. 58. 

References to 


• • • 


90 


340 


319, 320 


Statute 56 & 57, Viet., C. 21. 

References to . 699, 604, 616 

S. 2, Reference to ... 643 

Statutory Covenant 

Categorised in section 55 to be 
read as part of every contract 
for sale 

Express covenant excluded the 
application of ••• 

Parties wishing to get out of any 
of the clauses of section 55 must 
make contract to the contrary 


730 


730 


730 


Stipend. 

Not transferable ••• xxxii 

See Words and Phrases. 

Stridhan. 

See Hindu Law. 

Striking of Execution Proceedings. 

Significance of 693, 594 

Sub-leases. 

See Leases. 

Sub-poena. 

Service of, if a sufficient lis pen¬ 
dens 99, 57i f.n. 

$ 

Succession. 

Chance of, cannot be transferred 127, 

143, 144. 145, 140 

See Croum Grants Act (XV of 1985), 

Hindu Law, Mahomedan Law. 


Succession Act. • *•' * • ■ ■■ ■-. 

References to ii, xv. 6, 297, 305, 3.06, 313 
318, 327, 334, 336, 338, 347, 348, 364, 
355, 359, 361, 367, 369 371, 372, 373, 
377. 381, 383, 386, 389. 569 /. n. 617 

Suicide. 

Forfeiture of personality of Eng¬ 
lish Law aa to. Applicability to 
India of 


• • • 


12 


Suit. 


Alienation after institution of, 
is subject to operation of rule : 
of l\8 pendetis ... 671 

A proceeding which terminates in 

a decree 1 - - . . .;. 569 

Contention, when commences .,. 579 

Culminating in decree exparte, 

or on confession or on com- 

• • •• • 

promise whether conten¬ 
tious or not, discussed 577, 578 

For recovery of unpaid purchase,,, 
money from property, Limita- 

4 • • 

tion for 711, 784 

Pending, regarded as actively 
prosecuted until stayed, with¬ 
drawn or finally disposed of ... 571 

Transfer in anticipation of, 

Whether fraudulent ... 651 

f. •' .• 

Restoration of, after dismissal 
for default or after withdrawal, 
Operation of lis pendens 573, 674 

Review not a continuation of ... 57 

When becomes actively prose¬ 
cuted to enable lis pendens to 
commence 571,—573 

When contentious and when not. 

569, 576,-578 

Whether contentious or non-con- 
tentious, Origin and nature 
determine 576, 577 

See Price, Righ' of Suit. 

Suit Valuation. 

• • 0 

See Valuation of Quit. . . 
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Pauk. 


Suni Borahs. 

How far governed by Hindu Law 

Superstructure. 

Mortgage of, is u mortgage of 
immoveable property 

Surrender. 

To be made only with landlords’ 
consent 


33 


53 


xl 


Survivors. 

Limitations to interest of .*174. 375 

See Contingent Interest, ] Yards and 
* Phrases. 

Survivorship. 

Presumption as to, how far arises 
by conveyance to two persons 
without intention indicated 520. 521 

Symbolical Possession. 

See Possession. 


Tagore case. 

Modified by Legislation 

Tangible Property. 

What is 

Tangible Thing. 

Present possession is necessary ... 

Taxes. 

Acquisition of property by 
Government. A mode of 

Temple. 

See Hindu Law, 

Tenancy. 

Notice of, effect on purchaser 
with constructive notioe of 
lessor’s title 

See Landlord and Tenant. 

Tenancy-ln-common. 

English Law, incidents of 


325, 301 


070. 671 


572 


xv u 


90 


Tender. 

What constitutes suflicient 

Territorial Extent. 

Of Act specified 


780 


IK 


Things attached to the Earth. 

See Attached to the. Earth, Transfer of 
Property. 

Timber. 

See Words and Phrases. 

Time. 

Of not ice • • • 78 

Stipulation as to. essential in 

case of sale of goods 098 /. »». 

Whether essence of contract, in law 
and in equity, before the Judi 
cat lire Act 098 t. n. 

When of the essence of a contract 
of sale ••• 

See Contract of Stale. 


Title. 

A transfor with definite title may 
operate on subsequently acquired 
interest of the transferor 
Acquired by adverse possession. 

not titlo acquired by sale 
Acquired by prescription 


245 

086 

x 


Bona fide Transferee, of, how affected by 


transferor’s incompetency 

by ... 246 

Bv part performance 

688-089 

Covonant for, by vendor 

758, 759 

Dates from execution 

698 

Duty to inquiro into 

94. 95 

Enquiry into, by purchaser, 

Priu - 

ciples as to 

... 94.96 


522 


More knowledges by Vendee of 
vondor’s. whether sufficient to 
defeat vendee’s right ... 770 

Notice of tenancy if notice of ... 97 

Notice of tenancy if notice of 

lessor’s title 94, 95 

O? purchaser, Sale at under¬ 
value no blot on ... 708 
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Page. 

Title—(conoid). 

Of purchaser at court sale, when 
commences, Indian and Eng¬ 
lish Law of ••• 784 

Possession, how far evidence of 94, 95 
Recitals in deeds and vendor’s... 770 

Want of valid, if sufficient ground 
for rescinding a contract of 

sale ••• 

See Construction oj Acts, Possession. 


Page. 


770. 777 
87. 741 


Title-deeds. 

Deliveiy of 

Examination of 

Notice of, being in third party s 
possession, give notice of 
charge •** 110 

Notice of one in chain of, Effect 

of 102. 102 

Of property sold, when seller 
could withhold from delivering 
to the purchaser 777 ’ 778 

Omission to call for ••• 74,1 

Place of inspection of ••• 74 ® 

.Seller’s duty to produce ••• 739 

To whom to be delivered by 
seller when property is sold to 
different buyers ••• 778 

Transfor of land passes ••• 267 

Who must give inspection of ... 740 


Toda Giras Hak. 

Right to receive annual payment 
of inamdar who acquires village 
is immoveable property 

See Words and Phrases. 


62 


Tolls. 


Acquisition of property by (Govern¬ 
ment, A mode of 


XVI! 


Torts. 


Minor’s responsibility for 
See Right of Suit. 


213 


Trade Fixtures. 

An exception to the rule as to 
annexations ••• 

Whether form part of the pro¬ 
perty 


t » • 


610 


65 


Trade Mark. 

Right to, is not property 

Transfer. 


• • • 


124 


In expectancy whether can take 

effect as a contract to, in future 147 
A contract to, in futuro whether 

support a claim for restitution 147 
Antedated, is forgery ... 051 

Antedated, when fraudulent 

transfer ••• 051 

Defined ... 124 

Incidents passing with -.260, 201 

Includes devise ... 181 

Intention, Test of restraint on ... 258 

Lis Pendens. 005 

Mode in compromise of claim. 

not sale, gift or exchange ... 089 

Of future property, whether valid 131 

Penalized, Law regarding ... 203 

Property of untransferable nature, 

Transfer of ... 216 

Restrainable when it would 
occasion injury and when attend¬ 
ed by more evil than good ... 13o 

Transfer, how to make ... 277 

Transfer of bonds &c., pass in¬ 
terest on bonds <fcc. ... 271 

Trust and. Relation between ... 126 

What are not transferable 100, 167 

Right of re-entry by a lessor trans¬ 
ferable ••• * 8 ^ 

What are prohibited as fraudu¬ 
lent - 824 

What property is capable of, and 
which is not ; S. 6. 

Without possession, when is 

fraudulent 648, 649 


127. 128 
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Transfer— (conoid.). 

Writing, in what cases, necessary. 

276, 277 

See Alienation, Co-parcenary In¬ 
terest, Disqiuilified Person, 
Partition, Words and Phrases. 

Transferable 

Can not compel transferor to 
acquire the property to enforce 
his equity 

From an unauthorized transferor 
way compel latter to make good 
his contract out of property to be 
subsequently acquired by the 
latter 

Is entitled to see that the trans¬ 
feror is allotted in partition 
proceedings the property sold 
to him 

Property, as a rule, but now trans¬ 
ferable as an exception 

Property given in lieu main¬ 
tenance if 

Right to exercise calling of a 
broker 

Transfer by Manager or Guardian. 

Whether the transfer wholly word -07 


506 


506 


140 


143 


143 


Transfer by Operation of Law. 

Execution sale, forfeiture, i 
vency are examples 

Not governed by 'lr. P* A<^ 
Priority as regards 

Transfer by Succession. 

]f dealt with in Tr. P. Act 


Transfer in Fraud of Creditors. 

Circumstances under winch trans¬ 
fer of property becomes 652, <».,.? 


Transfer Inter Partes. 

Jf dealt with in Tr. P. Act 


32 


Transfer in Invitum. 

Not affected by Act 


266 


421 


Transfer of property. 

Accessories to land pass with land. 265 

Agricultural fixtures. Whether, 
pass with land 

Apportionment of benefit of ob¬ 
ligation on severance of pro- 
perty (S. 37) 

Apportionment of periodical pay¬ 
ments on determination of in¬ 
terest of person entitled! S. 36). 414 

Burden of proof where transfer is 
made by persons authorized to 
transfer only under limited 
circumstunces 430, 431 

By act of parties and by opera¬ 
tion of law, Distinction between. 32, 33 

Bv co-owners of share in common 
‘property. Effect of 524 ’ 525 

Cannot be by a person to himself 125 

Carries right to execute decrees 261 

Classification of transfers in Act. 
confined only to voluntary 
transfers inter vivos 

Condition absolutely restraining 

alienation, Invalidity of (S. 10). 280 

Condition making interest deter- 


XXXV 


>1- 

• • 

7, 8 

minable on insolvency or 
attempted alienation, Applica¬ 


• • • 

32 

bility of, to Hindus 

312 

530. 

531 

Condition that transfer shall 


• 

32 

ceaso to have effect in certain 
eases (S. 31) 

300 

• • • 

Contract, and, Relation between 

126 


21 


Defeasance of prior absolute 
estate when can bo provided 
for by Hindu testator, contin¬ 
gent upon happening of future 
event 

Defined, S. 5 


324 
120, 256 
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Transfer of Property— (contd.). 

Determinable on attempted alien¬ 
ation, Law as to ... 311 

Duty of co-sharers selling estate 

for others also ... 523 

Effect of ... xxxii 

Except assignment, to be in 

writing ••• xxxii 

Execution, made to defeat- im¬ 
pending, Effect of ... 100 

Extent and limits of inquiry to 

be made by transferee ... 432 

For benefit of unborn persons. 

Rule as to same us English Law 314 

For benefit of unborn person, 

Scope of rule as to 313—317 

For charity. Principle of ... 340 

Formalities for, in ancient and 

modern law ... xx 

For unlawful consideration, Void¬ 
ness of Good faith of transferee 
in, by person authorized to 
transfer only under limited 


circumstances. Proof of ... 436 

History of law of, in India and 

England traced ... xx 

How defective ••• 121 

How far affected by defect in 
transferor’s titlo (Ss. 38, 48. 

Tr. P. Act) ... xxxiv 

In futuro and in prcesenti, Dis¬ 
tinction between ... 214 


In perpetuity for benefit of 
public, English Law, Origin of... 338 

In perpotuitv, to benefit of public, 
English and Indian Law, Differ¬ 
ence botween 338, 339 

Inquiry by transferee, in transfers 
by persons authorized to trans¬ 
fer only under limited powers. 

When dispensed with ... 435 

Insurance policy against fire does 

not pass with insured property 271 


Page 

Transfer of Property —(contd). 

Interest determinable on attemp¬ 
ted alienation. Law as to ... 310 

Investitive and divestitive facts 

constituting transfer ... xxxi 

Joint transfer for consideration, S. 

45 Tr. P. Act .... 519 

Law against, to disqualified trans¬ 
ferees, Nature of ... 204 

Law or covenant, in breach of. 

Effect of ... 205 

Law relating to, where transferor . 
or transferee has only partial in¬ 
terest ... 512 

Law of Property Act, 1922 ... 723 

• Limitation over of property when ... 
fails, S. 16, Tr. P. Act ... 336 

Limits imposed upon, by public 

policy ... xxxii 

Made by Court of incompetent 
jurisdiction governed by Tr. P. 

Act ... 33 

Made orally, bow far upheld by 

deliver}' of possession ... 537 

Meaning of term ... xxxi 

Minor, by. Legal effect of 207. 208 

Mortgage implies transfer of in¬ 
terest 

Not absolute, restriction valid ... 

Not affected by S. 2. cl. (c), Tr. P. 

Act 

No transfer except through trusts 
in cases of images, hospital, 
charity 

Obligation under, how arise 
Once completed cannot be modi¬ 
fied or rescinded 

Operation of transfer (S. 8) 

Opposed to public policy. Effect of. 

Oral transfer (S. 9) 

Origin of, as mode of acquisition of 
property 

Payments buna fide made to de¬ 
fective title holder in cases aris¬ 
ing on. Effect of 546, 547 


xliv 

308 

33 

xxxi 

126 

xlvii 

245 

198 

276 

xiv 
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Transfer of Property.— (contd). 

Persons competent to transfer (S. 
7) 

Persons entitled to transfer pro¬ 
perty only under limited circum¬ 
stances Who are 


205 




429 


XXXI 


Portions of Tr. P. Act concerning 
registration to be rend as part 
of ... x*viii 

Principle of section 44 if subject 

to Hindu Law of Co-parcenerhip 511 

Principle of section 44 enlarged by 
engrafting on it the doctrine 
of substituted security ••• o0 ° 

Priority o? rights created by 

transfer, S. 48. Tr. P. Act ... J 26 

• 0 

Protection of S. 38 available onl> 
when transferor alleges existence 
of justifying circumstances ^30 

Reinstatement of property insured. 

Transferee’s right to ;>41 * 542 

Relating to future property must 
observe some conditions 

Restraint on alienation. Difference 

between Hindu Law and Act ... 312 

Revocable on bankruptcy 306, 307 

Rulos enunciating limits of, subject 
to condition or restriction (Ss. 

10-37, Tr. P. Act) ••• xxx 

Rules re absolute transfer and 
against transfers in perpetuity. 
Distinction between 322, 323 

Rules of construction of applica¬ 
bility of, to transfers to a class. 

329, 330 

Rules applicable to transfers by 

means of written instruments. 385 

Rules as to contingent interest of 

survivors ^ 

Rules in English and Hindu Law 

of, Difference between 329, 330 

Rules of English Law ... 33, 36 

Rules of Indian Law ... 334 

Rules of Will • 332, 333 


Transfer of Property— .'contd.). 

Section 43 not applicable where 
contract is void or property is 
non-transferable ••• 467 

Section 41 compared with sec 43 497 

Section 65 compared with English 

Law ... ••• ••• 

S. 48, Registration Act, Oral trans¬ 
fers affected, how far by 537, 538 

Securities follow debt, when trans¬ 
ferred 260. 270 

Subject- to mortgage, how far affec¬ 
ted by result of subsequent suit 591 

Things attached to the earth. 

whether goes with land ... 265 

Time from which transfer begins 

to operate 529, 53o 

Title-deeds pass with land trans¬ 
ferred • • • 257 

To a class. Gift to widows of sons 
is, according to Hindu and 
Mahomedan Law 333, 334 

To a class, Rule as to, validity of, 

according to Hindu Law 329, 330 
To a class, Rule os to, not appli¬ 
cable to transfer to persona'! 
designate ••• 333 

To n class, Rule ns to, same as 

English Law ••• 328 

To a class, Rule of, according to 

Hindu Law 329—333 

To n class, when fails 327, 328 

To he unconditional as to trans¬ 
feree’s right of enjoyment gener¬ 
ally ... xxxiii 

To take effect on failure of prior 
transfer, Rule in accordance with 
English Law, viz., limitations 
upon void limitation are void. 336 

To unborn person, if transfer ... xxxi 

Transferor under sec. 43 need not. 

make any enquiry ... 493 

Transfer and “ agreement to 

transfer,” Difference between 264, 266 
Transfer by ostensible owner (S. 41). 467 
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Transfer of property. —(concld.). 

Transfer conditional on perfor¬ 
mance of act, where no time 
specified for performance 

(S. 33) ... 391 

Transfer conditional on perfor¬ 
mance of act, where time is 
.specified for performance (S. 3 4). 392 

Transfer for consideration by 

persons having distinct interests, 

(S. 46) ... 523 

Transfer of immoveable property 

General rules governing ... xxxiii 

Transfer of land carries the in¬ 
cidents thereof ... 261 

Transferee’s right under insurances 
effected on properties transfer¬ 
red, (S. 49) ... 540 

Trees and crops pass with land 

transferred 257, 258 


Ulterior disposition. Invalidity of, 
cannot affect prior disposition 
(S. 30) ... 389 

Voluntary transfers are of six 

kinds’ xxxvi 

What passes on a 250, 251 

Who can make ... xxxii 

With condition making interest 
determinable in insolvency, 
etc., Difference bet ween English 
and Indian Law 305. 306 


With condition making interest 
determinable on insolvency, etc. 
and with condition superadded 
that it shall cease on certain un¬ 
specified event happening. 
Difference between ... 306 

With condition making interest 
determinable on insolvency or 
attempted alienation, void ... 305 

See Delivery of Possession. 

See Priority, Transfer, Transfer 
of Property- 


Transfer of Property Act (IV of 1882). 

A self-contained Act ... 1 

Amendments to. Reference to xxvii. 

6, 7, 

Application of equitable principles 
of, to transactions completed 
before the Act ... 20 

Areas excluded from operation of 

certain provisions of ... 18 

Branch of law of contracts ... 117 


Cl). II, Analysis of, and comments 

on xxx—xxxvi 

Charges made in, by Hindu Dis¬ 
position of Property Act ... 3 

Commencement of. Date of ... 18 

Criticisms and comments on, in 
Bill stage circumscribed. Scope 
of Act xxv 

Crown Grants Act and. Relation 

between ... 38, 4K 

Does not particularly treat of 

contract ... 117 

Equitable principles of, applies to 

Crown grants ... 48 

Exhaustiveness, Nature and 

scope of ... 6, 7 

History and legislative proceed¬ 
ings of, in its Bill stage xxxiv, xxvii. 6 

How far affected by provisions of 

Registration Act 117, 118 


Interpretation of ... 6, 7 

Local extent of ... 18 

New rights or obligations neither 

created nor imposed ... 6, 7 

Policy of the Government in 

preparing ... 1 

Preamble to ... 1, 7 


Rules of personal laws of Hindus, 
Alahomedans and Budhists safe¬ 
guarded • •• - 

Rule of Hindu or Mahomedan 
Law saved from operation of 
Chapter II of, ... * 
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Transfer of Property Act (IV of 1882) 


Pre-emption and, 

—(Concld.) 
Relation 

between 

... 20.21 

Retrospective operation 

of Act. 

• 

Clause as to, unnecessary ... xwi' 

Rights protected under 

S. 39. 

What are 

... 438 

Scope confined only to 

transfers 

by act of parties 

22 

Short title of 

... 4 

Source and basis of 

6 

Summary, of and comments on. 

Ch. I 

xXviii. xxvix 


Topical Introduction, Chap I ••• 1 

Topical Introduction, Chap II ... 120 

Topical Introduction, Chap III ... 063 

Transfer by operation of law not 
governed by ... 32 

Transfer of property inter vivos 

dealt with in ... 0 

Transfers inter partes not dealt 

with in ... 32 

Transfers made by Courts of in¬ 
competent jurisdiction governed 
by ... 33 

Wakfs intended to tie up estates 

in perpetuity ... 3 

See Buddhists , Damdupat, Osten¬ 
sible otonership, Transfer in 
invitum. 

Transferee. 


Treasure Trove Act, 1873. 

Reference to 

Trees. 

If immoveable property 
See Transfer of Proper!>/ 
and Phrases. 


IX 


r>o 


Words 


Trespasser. 

Claim of. to compensation when 


maintainable 


5-)4, •Ji)U 


Owner of land not bound to pro¬ 
test against improvements bv ;>oo 

'U$tS. 

English Law. Principles as to, 
how far qualify those of English 

12 

Law 

Implied and constructive trusts. 

Difference between l2( ’’ ” 

Religious or charitable, governed 
by the same princ iple of accumu¬ 
lations as ordinary rules under 

Hindu Law 

Shells power of accumulation 
after defraying worship expenses 
Transfer and, Relation between.^ ^ 

Transfer Subject to, wl.ell.er ^ 

fraudulent 

rrusts Act (II of 1882). 

References to 74, 126, 242, 338, 348 

601,049,610, 611,693,712, 713. 


353 


353 


Execution purchaser if a prior ... 

Fraudulent intent of, material in 
case of fraudulent transfer 631, 

lntoiest of, before partition 

Prior or subsequent 

Transferee excludes person having 
only benefit of obligation 

Whether a tenant in common with 
transferor’s co-parcener 

Whether, can force partition 

Who is 

See Vendor and Purchaser. 

Treasure Trove. 

Ownership of, in whom vests 


622 


Trustee. 

116 

632 

Notice to 

Notice to one, is notice to severed 

0 4 # 


150 

116 

622 

trustees 

Powers of 

242 

551 

Trustee Act (XXVII ot 1866>. 

22 


S. 31, Reference to 

150 

U 


150 

566 

Ulterior Disposition. 

390 


Causes of invalidity of 

Docs not take effect unless con¬ 

ix 

dition strictly fulfilled 

3 98 


28A 
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Ulterior Disposition— (conoid). 

When valid ... ... 386 

See Conditional Transfer . 

Ulterior Transfer. 

Conditional on happening or not 

happening of specified event ... 386 

Principle of the rule of ... 387 

See Condition, Subser/uent. 

Unborn Persons. 

Alienations to, Limits of, Ss. 13-16 

& S. 20 ... 126 

Bequest to, made valid by Hindu 

Disposition of Property Act ... 326 

Transfer in favour of, if sanction¬ 
ed by Hindu Law ... 361 

Transfer of properly to, If transfer, xxxi 
When grant to, valid according 
to Hindu Law 320, 324 

See Gift, Transfer of Properly, 

Vested Interest. 

Uncertain Right. 

In unascertained property, not as¬ 
signable ... 71 

Unchastity. 

•See Hindu Luu\ 

Undisclosed Incumbrance. 

Existence of, whether a ground of 

rescission of contract ... 768 


INDfcX. 

Usurious Contract. 

However disguised to be so treated. 10 

V 

Valuable Considerations. 

See Consideration. 

Valuation of Suit. 

For cancellation and delivery of 
deed ... 717 

Varshasan. 

Annual allowance charged on im¬ 
moveable property is im¬ 
moveable property ... 62 

Immoveable property includes ... 62 

Vatandar. 

Mortgage of Vatan property, 

Operation of ... 243 

Power of alienation of ... 243 

Vatandars’ Act. 

See Bom. Act 111 of 1874 (Bombay 
Hereditary Villages). 

Vatandar’s Act (III of 1874.) 

Alienation of vatan lands may bo 

rescinded by collector ... 508 

Vatan Property. 

Origin and nature and limits of 

liability of ... 141 


Unlawful Consideration. 

Transfer for, void ... nxx 

Unliquidated Damages. 

Right giving rise to a suit for, not 

assignable ... 176 


Unregistered Conveyance. 

Priority cf registered over. How 
doctrine of notice affects ... 
Untransferable right of occupancy 
becomes trunsforablo bv u- 


decree 


76 

205 


Vendor. 

Cannot resist purchaser's suit for 
possession because he is entitled 
to obtain reconveyance ... 752 

Duty of, to disclose any defect or 
claim which might result in 
law suit ... 736 

Duty of, to disclose does not cease 
when purchaser has knowledge 
of the defect 737 

- ♦ 

Liability of, to produce deeds 
when arises 




»♦» 


739 
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Vendor —(oonold). 

Whether a, who has executed a 
sale deed is? under obligation to 
register it 

What is to bo provod by purchaser 
suing for damages for failure 
of, to give possession of a por¬ 
tion of land sold 


incumbrances 


• • • 


714 


755 


Vendor and Purchaser. 

Improvements made bom fide to 
immoveable property and rights 
and liabilities of transferor and 

transferee • • • 383 

Insurance, Benefits of, by whom 
claimable ••• 3*0 

Loss to property. Liability for. 

Three stagos of ••• ?93 

No such thing as covenant for 

payment running with the land 402 

Purchase with notice affects person 
who had it ... 109 

Purchaser bona fide for value 
without notice takes free of 


109 


Purchaser bona fide without 
notice if must plead absence of 

notice ••• 100 

Purchaser, Breach of contraot by, 

Vendor’s remedy for damages. 714, 

Purchaser by registered instru¬ 
ment, Priority of, over a pur¬ 
chaser with possession ••• 39- 

Purchaser, Constructive notice in, 
no exemption to vendor from 
giving full information 

Purchaser displacing a prior tran *’ , 

ferae, what must prove. bio, u.ju 

Purchaser’s duty to bear expensos 
of execution of conveyance ... 

Purchaser's duty to bear loss 792, 793 

Purchasers’ duty to disclose facts 

limited by vendor’s knowledge. 7»o, 

Purcliaer’s duty to disclose facts 

materially enhancing value 720 721, 

400 , /oti 

Purchaser’s duty to examine title 


746 


doeds 


r*» 


87 


Paoe 

Vendor and Purchaser— (contd.). 

Purchaser’s duty to inquire before 

making his purchase ••• 93 

Purchaser’s duty to pay all charges 

etc. ' 794, 795 

Purchaser’s duty to pay purchase 

money 787, 788 

Purchaser’s duty to prepare and 
tender sale deed at his expense. 710 
Purchaser’s duty to prepare con. 

veyance *•* 

Purchaser’s failure to inquire into 
occupier’s title, Effect of, on 
notice and equities ••• 

Purchaser for value with notice 
of incumbrance takes subject 

to it •” 

Purchaser, Fraud patent on face 

of decree presumes notice in ... 199 

Purchaser has constructive notice 
of charge through solicitor when 

latter has it actually ••• 115 

Purchaser having notice of deed 
forming link in chain of title 
ought to investigate and has 
constructive notice thereof ... 102 

Purchaser in English Law, includes 
also a lessee or mortgagee or an 
intending purchaser, lessee or 
mortgagee — 718 

Purchaser's liability for incum¬ 
brances 796, 790 

Purchaser’s lien against whom 

available ••• 8 ^1 

Purchaser’s lein, Assignability of. 801 

Purchaser’s lion, Commencement 

and extent of ... 798 

Purchaser’s lion extends to wlmt 

payments ••• 8(, 2 

Purchaser’s lion, on balance of 
price under sale free from in¬ 
cumbrance ♦ ■ • 802 

Purchaser’s misrepresent at ion 
when ground for vendor to 
rescind a contract of sale 703, 704 
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Vendor and Purchaser— (contd.). 

Purchaser, Notice to, through his 

counsel, solicitor or agent ... Ill 
Purchaser or mortgagee without 
notice not affected by lis pendens 
English Law. ... 567 

Purchaser of testator’s property 
from executor not bound to 
inquire whet her debts or legacies 
charged on property sold have 
been paid ... 87 

Purchaser’s rights ... 721 

Purchaser’s right to charge for 
purchase-money paid in advance. 797 
Purchaser’s right to have lands 
registered in his name, not im¬ 
moveable property ... 531 

Purchaser’s right to improvements, 
etc. 797 

Purchaser’s rights under insur¬ 
ance policies before and after 
transfer of property 542, 543 

Purchaser’s rights where vendor 
conveys property, part of which 
he is not entitled to convey 524, 525 

Purchaser, Vacant possession how 
far absolves him from duty to 
inquire ... 95 

Purchaser without notice of fraud, 
from one who had obtained by 
fraud. Nature of title acquired 
b .V G59,660 

Purchaser without notice of one 
of two properties subject to 
common charge. Rights of ... 805 

Relation betwoen, while contract 
of sale is in fieri if that of trus¬ 
tee and cestui quz trust ... 542 

Rights and dutios of 673 718—726 
Rights and duties of, in Court sale. 

732, 733, 734 

Rights and duties of, on sale xxxviii 

Rights and duties of, Rulo founded 

Qn natural justice # .. 725 


Vendor and Purchaser —(contd.). 

Rights of, to relief against ex¬ 
press covenants ... 731 

Rights of, under express contracts 727, 

730 

Vendor bound to answer only 
questions relating to property 
or title thereto 741. 742 

Vendor cannot commit waste ... 779 

Vendor cannot eject tenants nor 
allow land to remain uncultiva¬ 
ted ... 779 

Vendor’s duties 718,719 

Vendor’s duty to answer questions, 

What questions are to be ex¬ 
cluded from ... 743 

Vendor’s duty to answer questions 
implies questions specific and 
direct but not vague and general. 742 
Vendor’s duty to deliv er title deeds. 776 
Vendor’s duty to discharge all 
incumbrances. ... 757 

Vendor’s duty to disclose material 

defects ... 734 

Vendor’s duty to disclose material 

facts concerning title ... 10 

Vendor’s duty to execute convey¬ 
ance ... 745 

Vendor’s duty to give possession. 749 

Vendor’s duty to pay all public 

charges, etc. ... 755 

Vendor’s duty to pay all public 

charges, etc., when ceases ... 756 

Vendor’s duty to produce title 

deeds ... 739 


Vendor’s duty to take care of 
property before conveyance ... 

Vendor’s duty to take care of pro¬ 
perty till sale is complete and 
property passes to buyer 

Vendor’s duty under express 
agreement 

Vendor’s duty, when notice pre¬ 
cludes inquiry 


748 


f • • 


792 


795 


745 
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Vendor and Purchaser— (concld.). 

Vendor, Fraud or material mis¬ 
description by, Effoct of, Non 
agreement to sell 

Vendor’s liability to deliver title 
deeds begins with payment of 
price by purchaser 
Vendor’s lien for unpaid price is 
non-possessory lien 
Vendor’s lien on property for un 
paid purchase money, where 
security is price and is not for 
price o? sale 782, 

Vendor’s lien for purchase money 
on land and also on title deeds. 770 
Vendor’s lien. Suit to enforce, 
Limitation for 

Vendor not having title at con¬ 
tract date but acquiring it 
later entitled to specific per¬ 
formance 

Vendor’s rights 720, 

Vendor’s rights and liabilities 
tabulated 725, 

Vendor’s right for unpaid pur¬ 
chase money, personal 

Vendor’s right to recover damages 
from purchaser for breach of 
contract 714, 

Vendor’s right to rent between 
contract and sale 

Vendor’s right to retain posses¬ 
sion of land for price unpaid. 

Vendor’s statements how con¬ 
strued 

Vendor, Suit by. For recovery of 
purchase money. Limitation 
for 

Vendor, when can claim damages. 


525 


776 


781 


83 


70 f.n. 


717 


525 

721 

726 

782 


715 


779 


781 


742 


750 

714, 

715 


Vendor when can enforce specific 

performance 714, 715 

See Contract of Sale, Notice, 


Vested Interest. 

An estate may vest though its 

possession be deferred ... 350 

Unborn persons when acquire. 

Principle as to. Scope of 359, 300 

Conditional limitation of, whether 

valid ••• -83 

Contingent interest and. Differ¬ 
ence between ... 354 

Criterion of nature of interest 

created ••• 356 

Death of transferee does not de¬ 
prive liis representatives of ... 358 

Defined xxxiv, 354 

Divisible ... 358 

Immediate enjoyment not implied 

from ••• 316 

Instances of, and contingent 

interest 356, 357, 359 

Law always favours vesting of 

estates ••• xxxiii 

Principle of 354, 355 

Suspended, when futurity is 
annexed to substance of gift ... 

Time of vesting 
Transferable 

Applicability of the section re, to 
Hindus and Mahomedans 
When vested interest may pos¬ 
sibly bo divested 

Whether divesting of, is favoured 
by Hindu Law 
When divested 
Whether interest is, or contingent 
interest, a question of construc¬ 
tion 355, 356 

See Contingent Interest. 


Vested Remainder. 

Contingent remainder and, Differ¬ 
ence between 
See Words and Phrases. 


• • • 


366 

357 

358 

359 

355 

399 

366 


315 


Vested Rights. 

How far affected by Acts passed. 


23, 32 
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Village Communities. 

Causes of their decline and fall xxi, xxii 
Decline and fall of, traced xxi, xxii 


Voluntary Alieiation — 

Distinction between, and aliena¬ 
tions for valuable considera¬ 
tion 

Voluntary Conveyance. 

When fraudulent 
Will is 


Voluntary Deeds. 

Opposed to deeds supported by 

valuable consideration ... 642 

When presumed fraudulent 643, 644 

When regarded void 642, 643 

See Ex post facto Consideration. 

Voluntary Transfers. 

Most exposed to attack, when 
detrimental to claims of 
creditors ••• 624 

When may be presumed to be 

fraudulent ••• 624 

See Fraudulent Transfer. 

Vritti. 

When saleable ••• 72 


Waiver— (concld). 

xxii Of election cannot be presumed 
xxii in the case of a pardanashin 

lady ••• 413 

. When may be implied 767, 768 

When possession creates a ... 768 

See Election. 

655 Waqf. 

Creation of, designed for support of 
family and decendants with ul* 

624 timate remainder legalized ••• 345 

fi44 Inalienable except under emer¬ 
gency • •• 139 

See Perpetuities. 

C 42 Waste Lands. 

644 Crown owner in India of • •• x 

643 Disposal of, Rules as to ... 42 

Water. 

Not subject of exclusive owner¬ 
ship • •• ** 

Right to use, goes with land ... 267 

624 Water Course. 


624 

644 


Wager. 

Contract of ... 10 

Waifs. 

Ownership of, in whom vests ... ix 

Waiver. 

Case of, and election distin- 
tinguished 403—413 

Misdescription of property gives 
rise to none. ... 768 


345 


139 


267 


See Riparian Proprietor. 

Widow Re-marriage Act (XV of 1856). 

Ss. 2, 3, 4, Reference to ... 232 

Wilful Abstention. 

Constructive notice presumed 

from • • • 82 

From enquiry, Cases in which 

proved or presumed 82, 83, 84 

May be evidence of fraudulent 

omission of gross negligence ... 82 

Must be from enquiry which ought 

to have been made ... 82 

What is ... 82 

Wilful Default. 

See TTord.'? and Phrases. 


Will. 


A voluntary conveyance 


... 644 
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Words and Phrases— (contd ). 


A condition before the 

person 


Contentious suit 

568, 576 

can take interest 


382 

Contentious suit or proceeding 

568, 576 

Absence of a contract 


417 

Cont ingent interest 

354, 361 

Aotionabie claim 


49 

Contract in writing 

717 

Active prosecution 


568 

Co-owners 

... 512 

Affect 


21 

Court 

809 

Agrahar 


301 

Creditors 

618 

Amuldustuck 


211 

Crops and produce of laud 

58 

And 

... 9, 

, 366 

Debt 

69, 250 

And other periodical payments 


Debutter property 

... 251 

in the nature of income 

... 

417 

Declaration 

538 

• Annexed thereto 

261, 

262 

De die in diem 

419 

Annuities 

... 

417 

Delivery of possession 

690, 691 

Apportionment 

417, 

418 

Dependent 

377 

Appurtenant 

• • • 

263 

Dependent upon a condition 

... 377 

As against the seller 

• • • 

806 

Dharmasala 

326 

As between transferor and 

trails- 


Die per diem 

... 418 

feree 

... 

417 

Directly and specifically in ques- 

As its nature admits 

... 

750 

tion 

... 569 

As soon as 

... 

363 

Direct or allow 

810 

As soon as possible 

... 

747 

Dividends 

... 418 

Attached to the earth 

... 49, 61 

During which the contract sub- 

Authorized only under 

certain 


sists 

... 498 

circumstances variable 

• • • 

429 

Ejundem generic. 

... 418 

Babuana property 

• • • 

163 

Emblements 

... 58 

Benami 

♦ • # 

470 

Endeavours to transfer or dispose 

Benefit of an obligation 

• • • 

450 

of 

... 310 

Benefit shall revert to transferor. 

400 

Erroneously represents 

... 498 

Benefit under it indirectly 

... 

400 

Escheat 

... xiv 

Born in donor’s lifetime 

... 

323 

Established beyond the limits 

... 569 

British India 

... 

7 

Every transfer of immoveable 

British Possession 

... 

7 

property 

... G05 

By act of parties 


7, 16 

Except under the authority 

of 

Caveat ernptor ; qui njnorurc non 


the Court 

• •• 570 

dcbuit quod jus ulienum emit ••• 

731 



Chalvadi 

... 

161 

Exchange 

(i(i9 




Executor de non tort 

240 

Champerty and maintenance 109, 170 J.n. 



Charges 

• • • 

805 

Exprcnnum facit censure taciturn 

✓ 

727 f.n. 

Chose in uction 

107. 172, 

270 

Fails 

377 

Class 

• 

• * • 

333 

Femme covert 

A 

... 215 

Common charge 


803 

Fidei commissum 

352 

Conditions and liabilities 

... 

513 

Foreclose 

xlvi /. ti. 

Consent 

• « i 

469 

Forfeiture 

... xiv 

Consideration 

ISO. 187, 

625 

Fraud G05 

, 775 f.n . 

Contentious 

# • • 

509 

Fraudulent xxxvi, 8U3 
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Page 


Words and Phrases— (contd.). 

From the profits of immoveable 
property 
Ghatwali interest 
Good faith 
Goods and chattels 

Grass 

Gross negligence 
Growing crops 
Hamesha 

Haq-i-chaharum 

Hatchittas 
Having authority 
Heir 

Heir-apparent 
Heir-presumptive 
Hereditary offices 
Hibbanama 

Hikim 
His share 

Honoraria 
Identical interests 

If 

Jf he has notice 




• • • 


• • • 


• • • 


437 
... 504 

470, 558, 005 
51 
58 
85 
58 
251 
52, 259 
241 
508 
301 

144 

145 
53 

483 
410 
512 

210 
521 
304 

438 


Page 

Words and Phrases— (contd.). 

• 

In the absence of a contract to 

the contrary ... 727 

Jagir 44, 166 

Kabuliat ... 477 

Kanom ... 464 

Tarwad ••• 435 

Shebaits ... 353 

Kama wan ... 435 

Karta 235, 239, 242, 429 

Koolbab koolkanoo ... 45 

Lands, tenements and heredita¬ 

ments 


• • • 


• • • 


• • • 


• • 


• • • 


j | i iv ' - 

If the fulfilment is impossible ... 378 


Liability 
Living person 
Locus pcenitentico 
Maganam 
Malikana 
Material defects 
May presume 
Mere 
Minima 
Modo et forma 
Mukarari 
Mukarraree lease 


51 

... 31, 32 
... 125 

... 704 

... 425 

289, 458 
735 
005 
617 
454 
454 
.. 265 

255, 502 




• • • 


Immoveable property 

48 

Mukarraree mahal 

602 

Improvements 

551, 562 

Musha 

184 

Improve the mortgagor out 

of 

... 505 

Najar 

292 

his estate 

Tankhas 

143 

In alieno solo 

... 450 

Negligence 

84 

In case of death 

... 372 

Nothing in this section 

000 

Incumbrance 

789, 810 

Notice 53, 73, 

74, 75 

Indebted 

G45/.n. 

Notwithstanding 

8 

Indicia 

485, 300 

Novation 173 f.n. 

In exchange for a price 

... 669 

Nullius proprietor 

184 

In invitwn 

283, 294 

Object 

180 

Insolvency 

306 

Officer 

179 

Instrument 

... 48, 59 

Of the persons interested in im¬ 

0 

Intangible thing 

... 071 

moveable property 

469 

Intent 

005 

Omne quod sole inaedificalur solo 


Intent to defraud 

Interest 

00.) - 

450 

cedit. 

Go 

Interested in the property 

671 

Once a mortgage always a mort¬ 

327 

In pari delicto 

012 

gage 

In terrorem 

388 

Option of the trensferee 

497 
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•> 
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Words and Phrases —(oon't<i.)< 


Or 

9. 348 

Or endeavouring to transfer 

... 306 

Ostensible Owner 

469 

Otherwise 

... 311 

Otiose 

264 

Ought 

92 

Ought reasonably 

... 92 J.n. 

Party to the sale 

810 

Party to the suit 

570 

Posses forthwith 

250 

Payable 

181 

Pensions 

181. 417 

Person 

xxxi 

Personal property 

51 

Pious duty 

223 

Political 

182 

Political pensions 

181. 182. 18.3 

Possession 

750. 751 


Possibility of ft liko nature 
Presumed to have been made 
Price 

Primary and secondary intention 
Procedure 
Proceeding 
Proceed ings, 

Property 59. 120, 121. 122 


130 

005 

782 

332 

32 

509 

24 


Provision for 


advancement. 


&c. 

. ... 437 

Proximate cause 

85 

Public officer 

179 

Public servant 

179 

Pur autre vie 

420 

Purchase monev 

• 

780 

Pui chaser 

4 38, 718. 727 

Quasi nutlo pretio statuto 

679 

(?fw.*»j-pardanashin 

216 

Qui tacit satis loquitur 

382 

Qui vult decipi dec ipint ur 

743 

Real property 

61 

Reasonable care 

470 

Registered 

... 48,59 

Registered instrument 

670 

Relief 

31 

Rents 

... 417 

Rents and profits 

... 264 

2.8 B 





4 


4 -* 


* . 

f • 

* 

\ 


>. 


7,. 


4 


Words and Phrases (cored.). 


Res communes 


... '1*4 

Reserving power to 

revoke 

t he 

transfer 


493 

Res extra commercium 


160 

Reversion 


66«J 

Rovoi>ion or other 

intangible 

t lung 


669 

Right 


31 

Salaries 


178 

Sale 


066. 68 4 

tiara njam 


165 

tiarburakuri 


253 

Secondary intention 


... 332 

sume 


... 605 

Shebaits 


353 

Shrubs 


62 

Sibi imputet 


+S7. 498 


So as to affect the rights under 

any decree ... 570 


So far as is necessary 

• • • 

513 

Stare decisis 

• • • 

518 

Standing timber 

... 56. 57 

Status 

• • • 

222 

Stipend* 

• • • 

181 

St rid ha re 

• • • 

487 

Subject to any condition attached 


to the exercise of the power 

t # • 

493 

Substantiallv 

• • • 

382 

Sue 

• • • 

167 

tiui juris 

473. 

506 

Suit 

• • • 

24 

• 

Suit or proceeding 

• • • 

560 

Surviving 

. . . 

374 

Surviving at some period 

• • • 

374 

Survivor 

• • • 

375 

Tangible immoveable properly 

• 

• • • 

670 

Tar ward 

# • • 

435 

Tarwad 

# • • 

260 

The l>enefit of any obligat 

ion 



passes, from one to severe! 


owners of the property ... 423 

The buyer and seller ... 727 
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Words and Phrases— (contd.). 


The right may he enforced 

against the transferee ... 438 

The transfer shall not be voidable 470 
Timber 56, 67 

To accrue due from day to day ... 4 17 

To cease on his becoming 


insolvent 

• • • 

306 

Toda giras hak 

62, 

lo3 

To the extent of the power 

• • • 

493 

Transfer 

• • • 

124 

Transferee 

• • • 

551 

Transferee for consideration 

• • • 

450 

Transfer of property 

121. 

122 

Tree 

62, 

257 

Unless a different intention etc.. 

» 


meaning of 

• • • 

250 


Unless the Court for special 


reasons 

Upon the transfer of the interest 

810 

of the person entitled 

• • • 

418 

Value 

• • • 

6S2 

Varshasans 

• • • 

52 

Vested 

• • # 

355 

Vested interest 

• • • 

354 

Vested remainder 

• • • 

314 

Voidable at the option of, etc. 

• • • 

605 

Wakf 

138. 344 

Wazib-ulurz 

• • • 

261 

When 

Whether the transferor does 

• • • 

or 

363 

does not >>elieve 

• • • 

400 

Wilful 

• • • 

82 

Wilful abstention 

• • • 

82 


Words and Phrases -(eoneld.). 

Wilful default 

With intent to defraud 

Without notice 

With the intention 

With the previous Sanction of the 
Governor-General in Council ... 

With the intention of defeating 
such right 

Writing 

Zur-i-peshgi lease 

See Meaning of Words ‘ under each 
section.' 

Sir 

That he is authorized to transfer... 

Izara 

Operate on any interest in such 
property 

Khalsa • . 


82 

G05 

460 

438 


438 

278 

602 


606 

407 

602 

497 

602 


Wrecks. 

Ownership of, in whom vests ... ix 

Writing. 

Delivery of possession essential 

before writing was introduced... 324 

Y 

Yorkshire Registries Act, 1884. 

Ss. 14, 40, Reference to ... 6.t0 

Z 

Zamindari. 

What passes on sale ... 260 
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VOLUME T. 

(Bringing the citations up to 1st May , 1926.) 


Section 

2. To p. 39. f. n. (2) add.— Seen tori/ of Shite v. ita/a Parthasarthy, 4ft M. 34ft. 

6 (d). An option of repurchase given by the vendee to the vendor is assignable. 

Munuswami v. SagaUtguna . 4ft M. 387, distinguishing v. Munisamy, 4fi M. 

30; following Buck-land v. Papillon, L.R. 1 Kq. 477 ; Manchester Brewer)/ Co. v. 
Coo mice, (1901) 2 Oil., 1*08 ; County Hotel v. L. d- .V. TO. 7??/.. (1018). 2 K.B. 251. 

6 (h) (2). A sent B to cash a cheque for Rs. 30,000 which he received, but falsely gave 
out as lost from his pocket. Bo was arrested whereupon B and his brother 
agreed (infer alia) to give a mortgage to A which ho accepted with the concur 
rence of the Police and the Public Prosecutor who acquiesced in As withdrawing 
from the prosecution. It was held that the mortgage was not opposed to public 
policy.— Dwijcndra v. Oopi Bam, 53 O. 51. 

43 . Does not apply where the erroneous representations do not influence the transferee' 1 
who had notice of the defect in his transferor’s title.— Mulraj v. Indar Singh, 
48 A. \50 following Pandiri v. Karnmoory, 34 M. 150; Jagannath v. Dibba, 

0 A.L.J., 4ft. (61). 

51. Whore the purchaser was put in possession of a larger area than he had purchased 

the vendor cannot eject him therefrom without compensating him for the im¬ 
provements made therein if it. appears that ho had made the impiovoments 
without the knowledge of the mistako. —Nalem v. District Board, 01 J.O. (M.)l- 

52. Iyis pendens applies equally to pre-emption suits.—( Bhiki Mai v. Deli Sahai, 47 A. 

923 followed in Buchan Singh v. Bijai Singh, 48 A. 221.) A sued B for pre-emp¬ 
tion who was found to possess an equal right of pro-omption. A’s suit for pro- 
omption was ponding when B took his sale. But the court hold that .since, 
oven apart from the sale, B had a right of pre-emption, the equities between 
them could be adjusted by permitting each to pre-empt the other proportion¬ 
ately to their claim.— Buchan Singh v. Bijai Singh, 48 A. 221.) 

53. In 1016 the owner while in an embarrassed condition gifted his shop and land being 

the only immoveablo property he possessed to his w’ife and minor son. In 1918 
he l>eoame insolvent. The court set aside the gift as a fraud on his creditors.— 
Sunder Singh v. Bam Nath, 7 L. 12. 

56. The principle of this section cannot lie extended to a lease. Whore, therefore, of 
soveral mortgaged properties some wero afterwards leased, the lessee could not 
compel the mortgagee to realise his security in the first instance by sole of the 
mortgaged properties not loosed to him. In such a case the mortgagor may well 
claim the prior sale of the leased proi*ertks since the rent reserved thereon may 
equally suffice to discharge his incumbrance.— Lowe & Co. v. Hazarimull, 30 

O.W.N., 183 
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